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EDITOE'S   PBEFACE. 


The  preparation  of  this  volume  for  publication  was 
;elayed  in  going  through  the  press  by  parliamentary 
legislation  of  the  current  year  affecting  certain  depart- 
ments treated  upon  in  the  latter  portion  of  the  work. 

The  Editor  lost  much  time  in  procuring  the 
requisite  official  information  regarding  these  depart- 
mental changes,  notably  those  which  have  taken  place 
in  the  army,  navy,  local  government,  &c.,  but  no  pains 
have  been  spared  to  bring  such  information  down  to 
date. 

The  very  considerable  changes  effected  in  parlia- 
mentary practice  by  the  New  Kules  of  Procedure  have 
induced  the  Editor  to  insert  the  Standing  Orders  of 
the  House  of  Commons,  as  amended,  in  an  Appendix 
to  the  work. 

This  volume  was  almost  through  the  press  when 
the  new  Local  Government  Act  became  law;  a  brief 
summary  of  its  main  provisions  has  been  introduced, 
but  it  is  felt  that  years  must  elapse  before  the  new 
legislation  attains  its  full  development,  and  only  then 
can  its  effect  on  the  central  government  be  fairly 
judged  and  its  operations  properly  estimated. 

A.  H.  T. 

Ottawa,  Drcrmhrr,  1888. 
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After  an  interval  of  two  years  from  the  issue  of  the 
first  part  of  this  treatise,  I  am  at  length  enabled  to  lay 
before  the  public  the  concluding  volume.  The  delay 
has  been  unavoidable.  It  was  partly  owing  to  the  prior 
claims  of  official  duty,  and  partly  to  the  variety  of  topics 
embraced  in  the  latter  portion  of  the  work  which  de- 
manded the  most  careful  investigation  and  research. 

The  publication  of  the  earlier  volume  was,  in  fact, 
undertaken  sooner  than  I  had  originally  contemplated, 
from  a  desire  to  place  it  in  the  hands  of  prominent 
public  men  in  Canada  before  the  constitution  of  the  new 
Dominion  should  be  enforced,  trusting  that  it  might  be 
helpful  in  the  settlement  of  various  political  questions 
which  were  likely  to  arise  at  that  juncture.  In  order 
to  accomplish  this,  I  was  obliged  to  change  the  plan 
of  my  work,  to  the  detriment,  in  some  measure,  of 
its  appropriate  order  and  sequence.  The  history  and 
development  of  the  king's  councils,  and  the  interior 
working  of  the  Cabinet,  ought  properly  to  have  followed 
my  exposition  of  the  kingly  office ;  and  such  had  been 
my  first  design.  But  as  these  chapters  were  not  suffi- 
ciently advanced  to  admit  of  their  insertion  in  the  first 
volume,  1  preferred  to  omit  them  from  their  proper 
place,  rather  than  postpone  the  publication.     I  mention 
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this,  as  it  will  explain  what  might  otherwise  be  regarded 
as  a  defect  in  the  work  itself.  Be  this,  however,  as  it 
may,  the  additional  time  afforded  for  the  completion  of 
the  work  has  enabled  me  to  bring  down  my  narrative 
of  constitutional  history  and  practice  to  the  present  day, 
when  we  are  about  to  enter  upon  a  new  and  important 
era  in  our  political  history. 

As  I  have  associated  the  name  of  the  late  Thomas 
D*Arcy  McGee,  in  the  dedication  of  this  volume,  with 
that  of  one  of  the  most  eminent  statesmen*  now  living 
in  Canada,  I  may  be  permitted  to  mention  that  by  his 
lamented  and  untimely  decease  I  have  lost  a  friend  who 
took  the  warmest  interest  in  the  progress  of  this  work 
from  its  very  commencement,  and  who  welcomed  the 
publication  of  the  previous  volume  by  a  most  kindly 
notice  in  a  London  journal.^  After  a  large  experience 
in  political  life,  at  the  beginning  of  which  he  evinced  a 
decided  preference  for  a  republican  form  of  government, 
Mr.  McGee  acquired,  in  maturer  years,  a  profound  admi- 
ration for  the  British  constitution.  With  the  enthusiasm 
of  his  poetical  temperament,  as  well  as  with  the  sagacity 
of  a  practical  statesman,  he  loved  to  speak  of  its  great 
and  varied  excellences,  and  especially  to  dwell  upon  the 
benefits  resulting  from  the  monarchical  principle  as  the 
true  foundation  of  all  stable  government.  Had  he  lived, 
it  was  his  purpose  to  have  delivered  a  course  of  lectures 
thereon  in  the  chief  towns  of  Canada.  I  should  have 
gladly  assisted  him  in  this  good  work,  to  the  best  of  my 
ability  ;  and  now  that  he  is  gone,  I  feel  that  I  cannot 


■  Rt.Hou.Sir  John  A.Macdonald,    in  the  Canadian  News  of  Morch  14, 
O.r.B.,  P.O.,  Sic.  1867. 

*  See  hh  letter,  .signed  M.  P.  P., 
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better  contribute  to  the  fulfilment  of  bis  patriotic  inten- 
tion than  by  inviting  the  consideration  of  political  stu- 
dents in  this  Dominion  to  the  governmental  institutions 
of  the  mother  country,  as  described  in  these  volumes, 
which  claim  to  present  fuller  information  upon  that 
subject  than  is  obtainable  elsewhere. 

For  the  same  reason,  I  venture  to  hope  that  my 
work  may  be  of  service  to  pubUc  men  in  England, 
inasmuch  as,  whatever  may  be  its  defects  or  omissions, 
it  is  the  first  attempt  that  has  been  ever  made  to  collect 
and  embody,  in  a  systematic  form,  the  laws,  usages,  and 
traditions  of  parliamentary  government. 


Alpheus  Todd. 


LiBBABT  OF  PaBLIAMBNT,  OTTAWA,  CANADA: 

FehTva/ry,  1869. 


ERRATUM. 

On  page  713  of  the  first  volume,  line  12,  instead  of  *  In  voL  ii.  prece- 
dents will  be  found/  &c.,  read  On  page  799  (vol.  i.)  precedents,  &c. 
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CHAPTEE  I. 

PARLIAMENTARY   CONTROL   OVER  THE   ISSUE  AND 
EXPENDITURE   OF   PUBLIC   MONEY. 

Having  explained  in  the  first  volume  the  constitutional  Pariia- 
procedure  in  respect  to  the  grant  of  public  money  for  ^"^^^ 
the  service  of  the  state,  we  have  next  to  consider  the  over  issae 
regulations  which  have  been  established  by  law  for  the  ^ndi^ure 
purpose  of  preventing  the  illegal  issue  or  expenditure  ®*  p^^^^^ 
thereof. 

Strange  as  it  may  appear,  '  there  has  always  been  a 
marked  contrast  between  the  jealous  susceptibility  dis- 
played by  the  House  of  Commons  in  asserting  their 
exclusive  right  to  grant  the  supplies,  and  the  indiffer- 
ence with  which  (until  very  lately)  they  have  abandoned 
the  final  appropriation  of  the  supplies,  when  granted,  to 
the  unchecked  discretion  of  the  executive  government.'* 

Of  late  years,  however,  the  constitutional  control  of 
Parliament  over  the  public  expenditure  has  been  exer- 


*  Com.  Pap.  1865,  v.  10,  p.  123. 
VOL.    V, 
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cised  with  great  vigilance  and  effect.  In  the  fulfilment 
of  this  important  function,  the  House  of  Commons  is 
assisted  by  three  distinct  tribunals,  each  of  which  has 
appropriate  duties  to  discharge.  These  are:  1.  The 
department  of  the  Exchequer  and  Audit;  2.  The 
Treasury  ;  and  3.  The  Standing  Committee  on  Public 
Accounts.  The  sphere  of  action  which  belongs  to  these 
several  departments  will  be  apparent,  as  we  proceed  to 
consider  their  respective  functions. 

The  subject  will  naturally  divide  itself  into  four 
heads.  1.  The  control  which  is  exercised  over  the 
public  revenue,  its  receipt,  custody,  and  issue,  by 
the  department  of  the  Exchequer  and  Audit ;  an  office 
which  was  newly  consolidated  and  regulated  by  the 
Act  29  &  30  Vict.  c.  39,  passed  in  1866.  2.  The  con- 
trol which  is  exercised  over  every  branch  of  the  pub- 
lic expenditure  by  the  lords  commissioners  of  her 
Majesty's  Treasury.  3.  The  operation  of  the  system  of 
audit,  which  is  now  applicable  to  all  accounts  of  past 
expenditure,  in  every  department  of  state.  4.  The  super- 
vision over  the  issue  and  expenditure  of  pubHc  money 
which  is  exercised  by  the  Standing  Committee  on  Pub- 
lic Accounts. 


1.  The  Control  over  the  Public  Revenue  by  the  Department 

of  Exchequer  and  Audit. 

Control  The  check  upon  unauthorised  expenditure  is  pri- 

ksue  of^  marily  -effected  by  vesting  the  power  of  issue  in  the 
public  Exchequer,  an  office  which  is  quite  independent  of  the 
the  Ex-  Treasury,  and  is  presided  over  by  a  comptroller-general, 
depart^  ^^^  ^^  appointed  during  good  behaviour,  and  is  in  fact  a 
ment.        parliamentary  officer,  responsible  to  both  Houses,  and 

liable  to  impeachment,  as  well  as  to  dismissal,  upon  their 

joint  address.^ 

*»  Act  4  &  6  Will.  IV.  c.  15,  sec.     ancient  office  of  the  Exchequer  was 

2.  This  statute,  under  which  the    remodelled  and  reformed,  was  passed 
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The  oflSce  of  the  Receipt  of  her  Majesty's  Exchequer 
has,  from  time  immemorial,  been  regarded  as  a  check 
upon  the  Treasury,  and  a  protection  both  to  the  sove- 
reign and  to  the  subject,  in  the  custody  and  payment  of 
the  public  money.  The  whole  revenue  of  the  country, 
with  the  exception  of  certain  deductions  from  the 
gross  receipts  which  are  authorised  by  law,  is  required 
to  be  paid  directly  into  the  Bank  of  England,  or  of  Ire- 
land, to  the  'account  of  her  Majesty's  Exchequer ';° 
and  from  this  office  authority  is  given  to  issue  money, 
in  conformity  with  the  appropriations  of  Parliament. 
The  comptroller-general  himself  has  no  power  of  mak- 
ing issues  from  the  bank ;  his  duty  is  confined  to  the 
granting  of  credits,  or  making  transfers  to  the  accounts 
of  persons  named  in  the  Treasury  warrants.  Returns 
are  made  daily  to  the  Treasury,  showing  all  the  sums 
paid  to  the  Exchequer  account  at  the  banks  aforesaid. 
These  banks  also  send  to  the  Treasury  daily  accounts 
of  their  receipts  and  issues,  in  pursuance  of  Exchequer 
credits  and  transfers.  With  this  complete  information, 
the  Treasury  can  exercise  a  daily  check  over  all  Ex- 
chequer transactions  ;  which  has  heretofore  rendered  it 
unnecessary  to  subject  the  Exchequer  accounts  to  the 
special  examination  of  the  Board  of  Audit.^ 

The  functions  of  the  Exchequer,  as  defined  by  the  Fanctions 
commissioners  of  public  accounts  in  1831,  consist  in —  chequer.^ 

(1)  the  receipt  and  safe  custody  of  the  pubhc  treasure ; 

(2)  a  control  over  the  crown  and  its  ministers  in  relation 
thereto  ;  (3)  the  duty  of  record.^ 

at  the    recommeDdation  of  a  com-  Accts.    Com.  Pap.  1863,  r.  7.  p.  517. 

mission  of  inquiry  into    the  public  But  under  the  Exchequer  and  Audit 

accounts,  in  1831.     Oom.  Pap.  1857,  Act  of  1866,  the  accounts  of  money 

S^s.  2,  T.  9,  p.  569.    See  debate  in  paid  into  the  Exchequer  must  lie 

House    of  Commons,  on  office    of  examined  by  the  commissioners  of 

comptroller   of   the    exchequer,  on  audit.    Rep.  Com.  Pub.  Accts.  (Ex- 

Feb.  27,  1840.  chequer,  &c.  Bill),  Com.  Pap.  1866, 

«  Treasury  Minute,  Dec.  23, 1858.  t.  7.    Evid.  241,  &c. 
Com.  Pap.  1860,  v.  39,  pt.  1,  p.  174.  •  Rep.  Com.  of  Pub.  Accts.  on 

"  Com.  Pap.  1860,  v.  39,  pt.  1,  the  Exchequer,  Com.  Pap.  1831,  v. 

p.   189.      Second  Rep.   Com.   Pub.  10,  p.  16. 

ju2 


4  THE   ROYAL   PREROGATIVE. 

FunctioDs  Formerly,  the  exercise  of  the  functions  of  the  Ex- 
^eq^.  chequer  was  a  very  complex  afiair,  owing  to  the  exces- 
sive number  of  officers,  and  the  cumbrous  forms  which 
had  to  be  resorted  to,  in  order  to  put  its  authority  in 
operation.  But  in  1834,  pursuant  to  the  recommenda- 
tions of  the  commissioners  aforesaid,  a  statute  was 
passed  which  aboUshed  several  of  the  subordinate 
officers,  simplified  the  machinery  of  business,  and  trans- 
ferred to  the  comptroller-general  all  the  prescriptive 
powers  and  duties  previously  exercised  by  other  func- 
tionaries in  this  department. 

The  essential  powers  which  are  now  possessed  by 
the  Exchequer  have  been  thus  described — '  It  is  the 
great  conservator  of  the  revenues  of  the  nation.  It  does 
not  exercise  any  authority  over  the  administrative 
departments  of  receipt,  nor  over  the  departments  of 
payment  further  than  to  guard  against  the  illegal  appli- 
cation of  any  portion  of  the  public  income.  The  con- 
stitutional functions  of  its  officers,  who  hold  their  situ- 
ations for  life,  are  to  provide  for  the  safe  keeping  and 
proper  appropriation  of  the  public  money.  For  this 
purpose  it  is  charged  with  the  receipt  of  the  revenues, 
which  are  vested  in  its  name,  and  deposited  in  its  care, 
until  issued  under  the  authority  of  Parliament  for  the 
service  of  the  state ;  and  it  is  armed  with  a  power  of 
denying  its  sanction  to  any  demands  upon  it,  from 
whatever  minister  or  department  they  may  be  made, 
unless  those  demands  are  found  in  accordance  with  the 
determinations  of  the  legislature.'* 

Moreover,  the  office  of  comptroller  of  the  exchequer 
renders  it  absolutely  necessary  that  ParUament  should 
be  assembled  at  least  once  in  every  year,  and  that  it 
should  not  be  prorogued  before  the  passing  of  an  Act 

'  Rep.   Com.  on  Pub.   Moneys,  11-13.      Other  duties  of   the   Ex- 

Com.  Pap.  1856,  v.  16.    Evid.  p.  2;  chequer,  which  are  not  material  to 

Mem.  on    Financial  Control,  Com.  the  present  enquiry,  are  described  in 

Pap.   1867,  Sess.   2,  v.  9,  p.    76 ;  Murray's  Handbook  of  Church  and 

Act  4  &  6   Will.  IV.  c.  16,  sees.  State,  p.  135. 
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of  Appropriation ;  because  it  is  the  duty  of  this  high 
functionary  to  refuse  to  permit  the  issue  of  any  public 
money  except  under  the  authority  of  an  Act  of  Par- 
liament. 

In  the  year  1857,  Sir  G.  C.  Lewis  (the  then  chan-  Proposed 
cellor  of  the  exchequer)  laid  before  the  Committee  of  the^Kx^. 
the  House  of  Commons  on  Public  Moneys  a  proposal  ^^^^^^J^j^ 
that  the  office  of  the  Receipt  of  her  Majesty's  Exchequer  officer 
should  be  abolished,  and  its  functions  of  control  trans- 
ferred to  the  commissioners  of  audit,  with  additional 
powers ;  in  order  that  one  department,  responsible  to 
Parliament,  and  reporting  directly  to  Parliament,  should 
henceforth  control  the  original  issue,  and,  both  by  con- 
current and  final  audit,  superintend  the  application  of 
the  public  moneys  to  the  services  for  which  they  were 
voted  by  Parliament.^  This  proposal,  however,  drew 
forth  a  strong  remonstrance  from  Lord  Monteagle,  the 
then  comptroller  of  the  exchequer,  who  pointed  out, 
in  an  elaborate  memorandum,  the  beneficial  results  of 
Exchequer  control  over  the  issues  of  public  money, 
and  the  constitutional  importance  of  his  office  in  the 
guardianship  of  the  public  revenues.  This  induced 
the  government  to  abandon  their  scheme,  and  led  to 
the  withdrawal  of  resolutions  for  the  abolition  of  the 
Exchequer  office  which  had  been  submitted  to  the 
committee.*"  The  committee,  however,  recommended 
the  reorganisation  of  the  Board  of  Audit,  with  higher 
powers,  so  as  to  make  it  rank  with  the  principal  de- 
partments of  state,  and  to  interpose  an  effective  check 
on  existing  abuses,  thereby  rendering  the  control  of 
Parliament  over  the  details  of  the  public  expenditure 
effectual  and  complete.*  This  recommendation  was  not 
regarded,  at  the  time,  with  much  favour,  either  by  the 
government  or  by  the  House  of  Commons^ 


«  Rep.  CJom*.  Pub.  Moneys,  Ck)m.  *  Ih.  p.  5. 

Pap.  Seas.  2,  v.  9, 1867,  p.  34.  J  Hans.  D.  v.  1G5,  p.  1360. 

«»  lb.  p.  10. 
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PartiaUy  But  in  1865  Lord  Monteagle  announced  his  intention 

1866.^^  ^'^  of  retiring  from  office.  Whereupon  the  administration 
submitted  to  Parliament  a  Bill  to  unite  the  offices  of 
comptroller  of  the  exchequer  and  chairman  of  the 
board  of  audit,  which  became  law.^  It  was  alleged,  in 
behalf  of  this  Bill,  that  while  *  Exchequer  control  had 
become  inefficient,  anomalous,  and  unreal,  to  a  very 
great  degree,'  and  not  sufficiently  important  to  justify 
the  maintenance  of  a  separate  estabUshment,*  it  was 
not  intended  to  alter  the  duties  then  performed  by  the 
comptroller  of  the  exchequer,  but  merely  to  assign  the 
same  to  the  chairman  of  the  board  of  audit  until  Par- 
liament should  be  enabled  to  consider  the  question  in 
all  its  bearings,  and  to  decide  whether  any  further 
changes  were  desirable.  Meanwhile,  the  chairman  of 
the  audit  board,  in  holding  both  offices,  would  be 
elevated,  in  point  of  salary  and  tenure,  to  the  highest 
position  of  dignity  and  independence. 
Exche-  A  very  short  time  sufficed  to  satisfy  the  government 

Audit  de-  ^s  to  the  ncccssity  for  further  legislation  on  this  subject, 
partments  Accordingly,  early  in  the  following  session,  a  Bill  was 
dated  in  brought  into  the  House  of  CJommons,  by  the  chancellor 
of  the  exchequer,  to  consolidate  the  duties  of  the  Ex- 
chequer and  Audit  departments,  to  regulate  the  receipt, 
custody,  and  issue  of  public  moneys,  and  to  provide  for 
the  audit  of  the  accounts  thereof.  This  Bill  was  referred 
to  the  Standing  Committee  of  Public  Accounts,  by  whom 
it  was  subjected  to  the  most  careful  examination.  The 
committee  took  evidence  in  regard  to  the  Bill  from  the 
principal  officers  of  the  Board  of  Audit,  of  the  Ex- 
chequer, and  of  other  administrative  departments. 
Finally,  they  reported  it  to  the  House,  with  considerable 
amendments ;  and  with  a  recommendation  that,  when 
it  became  law,  a  standing  order  should  be  adopted, 
requiring  that  all  reports  on  appropriation  and  Con- 

k  Act  28  &  29  Vict.  c.  93. 

»  Chanc.  of  Excheq.  Hans.  D.  v.  180,  p.  303. 
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solidated  Fund  accounts,  and  Treasury  minutes  to 
extend  the  principle  of  the  appropriation  audit  to  other 
services  than  those  to  which  it  has  been  heretofore 
applicable,  should  be  regularly  referred  to  the  Com- 
mittee on  PubUc  Accounts."  The  Exchequer  and  Audit 
Department  Bill  passed  through  both  Houses  with  very 
httle  opposition,  and  notwithstanding  the  change  of 
ministry  which  took  place  during  this  session,  it  was 
freely  accepted  by  the  new  administration,  and  became 
law." 

Such   of  the   provisions  of  this  Act  as  materially  Provisions 
modify    the   constitutional   practice   which    heretofore  ojnsoi?-*^ 
prevailed  in  relation  to  its  subject  matter  will  be  noticed  ^^^^ 
in  their  appropriate  places  in  this  section.     But  beyond 
the  change  effected  by  the  abolition  of  the  Board  of 
Audit,  and  the  consolidation  of  the  hitherto  distinct 
departments  of  the  Exchequer  and  Audit,  the  alterations 
made  by  this  Act  in  the  existing  practice  are  compara- 
tively few,  and  of  minor  consequence. 

As  regards  the  receipt  of  pubhc  moneys  by  the  Ex-  As  regards 
chequer,  no  change  in  the  existing  regulations  has  been  ^p^ic  ^ 
made,  except  to  render  it  compulsory  upon  the  govern-  moneys. 
ment   to   pay   to    the   Exchequer   account   the   gross 
revenues,  after  deducting  certain  charges  enumerated 
in  section  11.     But  this  had  been  already  the  practice, 
under  the  authority  of  a  Treasury  minute,  ever  since 
the  year  1854,  when  the  charges  for  the  collection  of 
the  revenue  were  first  voted."* 

As  regards  the  custody  of  public  moneys  in  the  Ex-  As  regards 
chequer,  the  new  Act  introduced  no  change  whatever.  p^bUc^^^ 
It  requires  all  public  moneys  to  be  paid,  as  heretofore,  moneys. 
to  the  account  of  the  Exchequer  at  the  Bank  of  England, 
or  of  Ireland,  and  to  remain  there,  subject  to  the  pro- 


"  Special  Rep.  Com.  Pub.  Accts.  Com.  Pub.  Accts.  on  Eicbeq.  and 

Com.  Pap.  1866,  v.  f ,  p.  619.  Audit  BiU,  Com.  Pap.  1866,  v.  7, 

»  Act  29  &  30  Vict.  c.  39.  E?id.  10-16. 
•  See   ante,  vol.  1,  p.  736 ;  Rep. 
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visions  of  the  Act.     The  moneys  are  to  be  placed  to  the 
account,  not  of  the  Treasury,  nor  of  the  government,  but 
of  *her  Majesty's  Exchequer,'  as  represented   by  an 
independent   officer,  called   the  exchequer  and    audit 
commissioner.^ 
As  regards         As  regards  the  issue  of  public  moneys  from  the  Ex- 
^bUc^      chequer  account,  there  is  substantially  no  difference  in 
moneys,     t^g  coutrol  to  be  excrciscd  by  the  exchequer  and  audit 
commissioner  over  the  issues,  beyond  that  which  here- 
tofore prevailed ;   but   there  is  a  different  machinery 
resorted  to,  as  will  appear  from  the  following  account 
of  the  successive  steps  required  to  give  effect  to  a  par- 
liamentary appropriation. 
Procedure         1.  It  is  ncccssary  that  there  should  be  votes  of  the 
effect  to  a  House  of  Commous,  in  committee  of  supply,  granting 
pariia-       mouev,  for   certain   specified   services,  to   the   crown. 

meDt&ry 

appropria-  These  votes  to  be  subsequently  confirmed  by  the 
^^^^'  Appropriation  Act,  and  substantiated  by  an  Act  of  Par- 
liament placing  at  the  disposal  of  the  Treasury  ways 
and  means  to  satisfy  the  same.  2.  One  or  more  royal 
orders,  authorising  the  Treasury  to  apply  the  supplies 
granted  to  her  Majesty  (by  the  Ways  and  Means  Act 
covering  the  same),  in  conformity  to  the  votes  of  Par- 
liament in  the  Appropriation  Act.  These  orders  must 
proceed  direct  from  the  sovereign.'' 

Royal  The  orders  are  under  the  royal  sign-  manual,  countersigned  by 

orders.  ^]^q  lords  of  the  treasury.  Formerly  the  royal  authority  w^as  con- 
veyed by  a  writ  under  the  privy  seal.  During  the  mental  inca- 
pacity of  George  III.  the  deputy  clerks  of  the  privy  seal  declined 
to  prepare  warrants  to  pass  the  privy  seal  for  the  want  of  a  warrant 
signed  by  the  king  himself  ;  and  the  auditor  of  Exchequer  refused 
to  issue  money  under  Treasury  warrants  merely.  But  the  difficulty 
was  overcome  by  both  Houses  of  Parliament  agreeing  to  resolutions 
authorising  the  Exchequer  to  obey  the  Treasury  warrants.''  Before 
the  passing  of  the  Exchequer  Act  of  1866,  the  royal  orders  were 


p  Evid.  37-41,  Com.  Pap.  1866,    v.  2,  pp.  183-187. 
V.  7,  p.  526.  '  May,  Const.  Hist.  v.  1,  p.  179. 

•»  Clode,  Mil.  Forces  of  the  Crown, 
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addressed  to  the  comptroHer  of  the  exchequer,  authorising  him  to 
issue  the  fuU  amount  of  the  supplies  voted,  on  receiving  directions 
from  the  Treasury.  This  necessitated  a  Treasury  warrant  to  the 
Exchequer,  delegating  authority  to  the  secretary  of  the  treasury  to 
apply,  from  time  to  time,  for  the  issues  required  ;  and  an  issuing 
letter,  from  the  secretary  to  the  Exchequer,  directing  that  the 
special  issue  required  should  be  placed  to  the  credit  of  the  paymaster- 
general.  This  is  now  much  simplified,  and  the  royal, orders  are  sent 
to  the  Treasury  direct,  because  the  ways  and  means  are  granted,  by 
the  Act,  to  the  lords  of  the  treasury. 

3.  To  enable  the  Treasury  to  meet  these  payments 
it  applies  to  the  controller  and  auditor-general  for  a 
general  credit,  to  an  amount  not  exceeding  that  of  the 
available  ways  and  means,  and  in  accordance  with  the 
votes  in  supply ;  whereupon  the  said  oflBcer  grants  to 
the  Treasury  credits,  on  the  Exchequer  accounts  at  the 
bank,  not  exceeding  the  amount  of  the  ways  and 
means  granted  by  an  Act  of  Parliament.'  4.  This 
having  been  obtained,  the  Treasury  will  then  operate 
upon  that  credit,  by  transfers  to  the  paymaster-gene- 
ral's account,  to  enable  him  to  meet  the  payments  for 
the  different  services.  When  the  Treasury  have  issued 
their  daily  orders  to  the  Bank  of  England  to  transfer 
money  to  the  paymaster-general's  account,  the  bank  is 
required  to  advise  the  auditors  thereof  immediately,  in 
order  that  they  may  have  the  materials  for  checking 
the  accounts  which  they  are  called  upon,  by  the  audit 
clauses  of  the  Exchequer  Act,  to  check  before  they  are 
submitted  to  Parliament  by  the  Treasury.' 

By  these  constitutional  forms,  the  principle  of  the  Monarchi- 
monarchy  is  asserted  as  fully,  in  respect  to  the  issue  of  dpie'fuiiy 
moneys  voted  to  the  sovereign  for  the  public  service,  *^^^®^- 
as  by  the  use  of  the  sign  manual  in  all  other  affairs  of 
state ;  and  the  independent  control  of  the  Kxchequer  is 

•  Act29^  30  Vict.c.  39.  sect.  15.  30,  79.    The  new  forms  (Nos.  1-15) 

*  Rep.  Com*.  Pub.  Accta.  (Ex-  required  under  the  Exchequer  Act  of 
cheq.  and  Audit  Bill),  Com.  Pap.  1866,  are  appended  to  the  Treasury 
1866,  V.  7,  Evid.  49, 62-64,  compared  Minute,  to  carry  into  effect  said  Act 
with  the  Mem.  on  Financial  Control  of  March  2,  1867.  Com.  Pap.  1867, 
Com.  Pap.  1857,  Sess.  2,  v.  9,  pp.  v.  39,  p.  337. 
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maintained  by  the  power  of  suspending  or  refusing  the 
grant  of  credit  to  the  Treasury  until,  in  the  words  of 
the  Act  4  &  5  Will.  IV.  c.  15,  sec.  11,  the  comptroller- 
general  shall  have  first  satisfied  himself  that  '  the  royal 
order  has  been  made  in  conformity  with,  and  has  not 
exceeded,  the  amount  of  the  grant  of  Parliament.' 

On  one  occasion  in  1794,  George  III.  refused  to  sign  a  warrant 
for  the  issue  of  a  sum  of  money  authorised  to  be  paid  by  an  Act  of 
Parliament,  for  the  carrying  out  of  a  certain  contract  with  Mr. 
Jeremy  Bentham.  But  seventeen  years  afterwards,  another  Act 
was  peussed  for  the  issue  of  the  money,  and  directing  compensation 
to  be  made  to  Mr.  Bentham  for  the  breach  of  contract." 

Nor  is  this  a  mere  fiction.  The  control  of  the  Ex- 
chequer was  exercised  in  upwards  of  one  hundred 
cases,  between  1834  and  1857,  and  has  proved  efiectual 
for  the  purposes  designed.^ 

There  is  a  difference  in  regard  to  Supply  charges 
and  Consolidated  Fund  charges.  The  actual  amounts 
of  the  former  are  specified  in  the  votes,  and  in  the  Ap- 
propriation Act.  The  amounts  of  the  latter  are  not 
specified  in  the  Act,  and  must  be  made  up  by  the 
Treasury.  Before  the  Exchequer  permits  the  insertion 
of  any  new  charge  on  the  Consolidated  Fund,  the  war- 
rant or  other  instrument  creating  the  office,  or  making 
the  grant,  is  called  for,  examined,  and  recorded.  If 
found  correct,  the  charge  is  allowed ;  if  not,  its  amount 
would  be  deducted  from  the  total,  and  not  issued."* 
irregu-  The  gravc  irregularities  which  were  brought  to  light 

J^g^^by  by  the  Committee  of  Public  Accounts  in  1873,  in  the 
^^^^^  ^^  expenditure  of  enormous  sums  of  money  for  telegraphic 
tionaire-  purposcs,  in  anticipation  of  the  parliamentary  grant, 
stnctions.  ^q^|^  j^^^  havc  taken  place  but  for  the  unwise  neglect 
of  Parliament  in  Acts  passed  in  1869  and  1871,  to 


«  Heara,  Govt,  of  England,  p.  CI.  Pap.  1856,  v.  16. 

'  See  Mem.  on  Financial  Control,         *  Mem.  Financial  Control,  p.  78 ; 

pp.  78,  80,84,  114,  Com.  Pap.  1866,  Rep.    Com.    Pub.   Accts.    (Excheq. 

V.7.    And  see  Lord  Monteagle'sEv.  Bill),  Com.  Pap.   1866,  v.  7,  E?id. 

before  Com.  on  Pub.  Moneys,  Com.  173-180. 
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impose  the  usual  constitutional  restrictions  in  respect 
to  moneys  raised  by  way  of  loan,  or  by  annuities,  that 
the  proceeds  should  be  paid  to  the  account  of  the  Ex- 
chequer (see  ante^  vol.  1,  p.  733).  Instead  of  this,  the 
amounts  borrowed  under  these  Acts  were  made  payable 
direct  to  the  National  Debt  Office,  and  subject  to  the 
orders  of  the  Post  Office,  thus  completely  ignoring  the 
constitutional  functions  of  the  authorities  responsible 
to  ParUament  for  the  custody  and  regular  issue  of 
moneys  from  her  Majesty's  Exchequer.^ 

The  Exchequer  and  Audit  Act  of  1866  expressly  for-  Money 
bids  the  Treasury,  or  any  subordinate  authority,  from  ^ppu^  ^ 
directing  the  payment  of  expenditure  which  has  not  services 
been  sanctioned  either  by  an  Act  whereby  services  are  tioned  by 
or  may  be  charged  on  the  Consolidated  Fund,  or  by  a 
vote  of  the  House  of  Commons.^     The  ways  and  means 
are  general,  and  may  be  apphed  to  any  services  voted. 
But  no  money  voted  can  be  issued  until  the  Ways  and 
Means  Act  is  passed ;  and  the  amount  of  supply  voted 
is  limited  in  the  issue  by  the  amount  of  ways  and  means. 
It  is  only  by  authority  of  the  Ways  and  Means  Act — 
which  always  contains  a  clause  stating  that  the  ways 
and   means   therein  granted   may   be   applied   to  any 
services  voted   by  the  House  of  Commons — that  the 
resolutions  of  supply  can  be  acted  upon.* 

In  case  of  a  deficiency  Qf  funds  to  meet  the  perma-  Deficiency 
nent  charges  on  the  ConsoUdated  Fund,  the  Act  of  1866 
empowers  the  Treasury  to  apply  to  the  Bank  of  England 
to  make  advances  to  the  extent  of  that  deficiency,  the 
principal  and  interest  of  which  are  chargeable  upon  the 
growing  revenue  of  the  quarter.  A  similar  provision 
is  contained  in  the  Ways  and  Means  Acts,  in  respect  to 
services  to  be  provided  for  by  those  Acts.     The  only 


*  Sir  W.  Dunbar's  Evid.  p.  63,  «  Rep.Com.Pub.  Accts.  (Excheq. 

ind  pp.  72,  216,  Com.  Pap.  1873,  v.  7.  and  Audit  Bill),  Com.  Pap.  1866,  v. 

y  Act  29  &  30  Vict.  c.  39,  sec.  7,  Evid.  60-61. 
11. 
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point  wherein  this  differs  from  the  old  practice  is,  that 
formerly  Deficiency  Bills  were  issued  by  the  Exchequer 
to  the  bank  for  this  purpose.  Under  no  circumstances 
would  the  comptroller  of  the  exchequer  grant  a  credit 
in  excess  of  his  balance  at  the  bank."* 

To  revert,  however,  to  the  control  which  is  exer- 
cised by  the  department  of  the  Exchequer  over  the 
issue  of  pubUc  money.  After  all,  that  control  is  only 
effective  in  guarding  against  issues  contrary  to  the  ex- 
pressed will  of  Parliament,  or  in  excess  of  the  total 
amount  of  the  ways  and  means  granted  to  make  good 
the  supplies  voted.  It  cannot  follow  the  amount 
authorised  to  be  advanced  under  the  Treasury  warrant, 
and  guard  against  the  future  misapplication  thereof. 
If  such  misapphcation  does  occur,  it  is  evidently  the 
department  by  whom  the  money  is  received,  and  not 
the  comptroller-general,  who  is  responsible  for  the 
same.  In  the  opinion  of  the  law  officers  of  the  crown, 
the  Exchequer  check,  even  before  the  Act  of  1866,  was 
distinctly  limited  to  the  great  heads  of  expenditure, 
such  as  army,  navy,  works,  &c.,  and  did  not  extend  to 
their  subsidiary  votes ;  which  is  a  matter  resting  be- 
tween the  Treasury  and  the  departments  charged  with 
the  details  of  public  expenditure.^  For  example,  it 
would  be  'impossible  for  the  Exchequer  to  keep  a 
check  upon  the  appropriation  of  the  separate  naval 
votes,  in  which  a  large  portion  of  the  expenditure  is 
incurred  abroad,  and  upon  imprests  (i.e.  advances)  which 
cannot  be  assigned  to  a  vote  at  the  time  of  issue.*' 

Once  the  public  money  has  been  formally  transferred 
from  the  credit  of  the  Exchequer  to  that  of  the  pay- 
master-general, it  is  *  the  usual  practice,  authorised  by 


•  Com.  Pap.  180C,  v.  7,  p.  627.  of  Evid.  190:  Rep.  Com.  Pub.  Accts. 

Evid.  68-78,  83.  See  Com.  Pap.  Com.  Pap.  1865,  v.  10,  pp.  125,  126. 
1868-9,  V.  36,  p.  1003.  «  Rep.  Com.  Pub.  Accts.  Com. 

*»  Com.  Pap.  1866,  v.  7,  p.  529.  Pap.  1862,  v.  11,  Evid.  1740;  Rep. 

Evid.  92,93.    See  Rep.  of  Com«.  on  of  said  Com.  on  Excheq.  Bill,  Com. 

Pub.  Accts.  Com.Pap.1862,  v.ll,Min.  Pap.  1866,  v.  7.  Evid.  127,  128. 
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the  Treasury,  and  in  conformity  with  the  recommenda-  P*y- 
tions  of  the  PubUc  Moneys  Committee '  of  1857,  for  the  general 
Pay  Office  to  '  apply  the  moneys  in  the  hands  of  the  ^^  as 
paymaster  to  the  general  expenditure,  without  reference  *  on© 
to  the  Exchequer  credits  from  which  the  moneys  have       °^* 
been  transferred,  provided  the  service  had  been  voted 
by  ParUament,  and  the  vote  was  not  exceeded';  in  other 
words,  for  the  paymaster-general  *  to  use  all  his  balances 
as  one  balance,'  re-distributing  the  whole  of  the  aggre- 
gate sum  in  his  exchequer  credit  account,  '  according 
to  the  demands  of  the  different  departments  of  the  pubUc 
service,  irrespective  of  the  particular  titles  under  which 
the  sums  may  have  been  assigned  to  his  credit  in  the 
books  of  the  bank.'  This  arrangement  has  been  formally 
approved  of  by  the  Committee  on  PubUc  Accounts,  and 
it  is  attended  with  the  great  advantage  that  it  prevents 
the  loss  that  would  be  occasioned  by  having   useless 
balances  lying  at  the  Bank  of  England."* 

By  the  11th  clause  of  the  Exchequer  Act  of  1866, 
this  practice  has  been  distinctly  legalised.  But  though 
the  paymaster  is  at  liberty  to  use  all  the  money  that 
comes  into  his  hands  as  one  fund,  it  is  a  mere  matter 
of  account,  and  by  way  of  an  advance.  The  purpose  for 
which  the  money  is  issued  will  be  that  to  which  it  is  to 
be  finaUy  appropriated,  and  it  will  be  so  appropriated 
in  his  books.  With  the  safeguard  which  will  be  here- 
after afforded  to  Parliament  by  the  universal  operation 
of  the  appropriation  audit,  there  can  be  no  objection 
to  make  the  moneys  at  the  disposal  of  the  paymaster- 
general  appUcable  to  defray  all  the  services  which 
have  been  voted  by  Parliament.®  To  prevent  abuses, 
however,  the  suggestion  of  the  Pubhc  Moneys  Committee 

*  Second  Rep.  Pub.  Accts.  Com*.  Parliament.     Rep.  Com.  Pub.  Accts. 

Com.  Pap.  1863,  v.  7,  pp.  405,  496,  pp.   xvii.,  xviii.,  68-76,  Com.  Pap. 

507 ;  Rep.  Com.  Pub.  Accts.  Com.  1877,  v.  8. 

Pap.  1865,  V.  10,  App.  p.  1:^.    But  •  Rep. Com.  Pub.  Accts.  (Excheq. 

the  cash  balance  should  not  be  used  Bill),  Com.   Pap.  1866,  v.  7,  Evid. 

to  make  payments  not  authorised  by  79-86,  127-131. 
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has  been  followed,  and  an  adjustment  of  accounts  takes 

place  at  the  pay  office  at  the  end  of  every  month,  when 

a  statement  of  balances,  showing  the  credit  standing  to 

each  separate  vote  and  account,  is  forwarded  to  the 

Treasury.^ 

Exche-  Nevertheless,  the  system  of  Exchequer  control,  while 

trois  issue  it  effectually  prevents  the  unauthorised  issue  of  public 

butnotex-  ^^^^7^  IS  powcrless  of  itself  to  prevent  irregular  expendi- 

penditure.    tUTC, 

Principle  The  control  of  the  Exchequer  over  the  issues  of  pub- 

querron-  hc  moncy  is  based  upon  an  admitted  principle  of  our 
troiover  constitutional  system,  that  no  money  is  legally  available 
money.  for  public  purposes  but  that  which  has  been  placed  at 
the  disposal  of  government  by  Parliament.  The  govern- 
ment, in  fact,  are  unable,  under  the  laws  now  in  force, 
to  obtain  from  the  Exchequer  any  money  but  what  is 
drawn  against  some  specific  parliamentary  grant.  The 
issue  of  money  by  the  comptroller  of  the  exchequer  is, 
moreover,  accompanied  by  what  is  substantially  an  au- 
thoritative direction  to  the  proper  officers  to  apply  such 
money  to  the  particular  service  for  which  it  was  granted 
by  Parliament,  and  the  annual  Appropriation  Acts  have 
always  strictly  forbidden  any  misapplication  of  the 
funds  granted  therein.  But  these  stringent  requirements, 
though  they  have  undoubtedly  served  to  restrain  un- 
authorised expenditure,  have  not  sufficed  to  prevent  it 
altogether.  The  '  systematic  misappropriation '  of  funds 
granted  by  Parliament  for  specific  purposes  is  an  abuse 
which  has  existed  for  centuries,  and  which  has  con- 
tinued to  be  practised  to  some  extent  even  in  our  own 
day,  notwithstanding  frequent  resolutions  of  the  House 
of  Commons,  and  penalties  imposed  by  legislative  enact- 
ment upon  all  public  officers  who  should  presume  to 
divert   or  misapply  the  public  revenues  to  any  other 


'  Second  Rep.  Pub.  Acct^.  Com'.  Com.  Pap.  1863,  v.  7.  pp.  7,  15. 
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uses  than  those  for  which  they  had  been  appropriated 
by  Parliament.^ 

It  is  therefore  erroneous  to  suppose  that  the  govern-  impossi- 

111  in  •  T  bilityof 

ment  can  be  absolutely  prevented  from  any  misapplica-  wholly 
tion  or  expenditure  in  excess  of  the  parliamentary  grants,  f^^^^u- 
Even  were  it  possible  to  do  so,  it  would  not  be  politic  to  thorised 
restrain  the  government  from  expending  money,  under  ture.° 
any  circumstances,  without  the  previous  authority  of 
Parliament.     In  the  words  of  Mr.  Macaulay  (secretary 
to  the  Board  of  Audit)^  '  cases  must  constantly  arise,  in 
so  complicated  a  system  of  government  as  ours,  where 
it  becomes  the  duty  of  the  executive  authorities,  in  the 
exercise  of  their  discretionary  powers,  boldly  to  set  aside 
the  requirements  of  the  legislature,  trusting  to  the  good  Discre- 
sense  of  Parliament,  when  all  the  facts  of  the  case  shall  !j^^^ 
have  been  explained,  to  acquit  them  of  all  blame  ;  and  nested  in 
it  would   be,   not  a   public   advantage,   but   a  public  ment. 
calamity,  if  the  government  were  to  be  deprived  of  the 
means  of  so  exercising  their  discretionary  authority.*  ^ 
To  the  same  effect,  we  have  a  declaration  by  a  com- 
mittee of  the  House  of  Commons,  that  *  in  special  emer- 
gencies expenditure  unauthorised  by  Parliament  becomes 
absolutely  essential.     In  all  such  cases  the  executive 
must  take  the  responsibility  of  sanctioning  whatever 
immediate  urgency  requires ;    and  it  has  never  been 
found  that  Parliament  exhibited  any  reluctance  to  sup- 
ply the  means  of  meeting  such  expenditure.'  * 

The  best  remedy  against  unauthorised  and  unjusti-  Remedy 
fiable  expenditure  is  to  be  found  in  the  vigilant  exercise  ^^"^^o- 
of  the  inquisitorial  powers  of  ParHament.  '  It  is  un-  ""^^.f^;;^ 
doubtedly  the  business  of  the  House  of  Commons  to  be 
responsible  not  only  for  the  inception  of  all  public  ex- 
penditure, but  also  to  follow  the  money  raised  by  taxa- 

«  3  Hatsell,  206,  &c.    Debate  in  •>  Rep.  Com.  Pub.  Accfs.  Com. 

H.  of  C.  June  23, 1828,  on  *  the  mis-  Pap.  1865,  v.  10,  App.  p.  140. 
appropriation  of  public  funds,'  Rep.  *  First  Rep.  Com*,  on  Packet  and 

dom.  on  Public  Moneys,  Com.  Pap.  Telegraphic  Cfontracts,  p.  xv.    Com. 

1857,  Seae.  2,  v.  9,  pp.  31,  81.  Pap.  1860,  t.  14. 


penditure. 
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tion  until  the  last  farthing  is  accounted  for.'^  This  duty 
is  facilitated  by  the  investigations  of  the  auditor-general, 
who  is  a  parliamentary  officer,  and  is  mainly  performed 
through  the  instrumentality  of  the  Standing  Committee 
on  Public  Accounts.^ 

Ample  provision  has  been  made  by  Parliament  to 
meet  the  case  of  extraordinary  and  unforeseen  items  of 
expenditure,  by  placing  at  the  disposal  of  government 
the  necessary  funds  to  defray  the  same,  by  means  of  the 
'  treasury  chest,'  and  the  *  civil  contingencies '  funds, 
the  nature  and  extent  of  which  will  be  presently  ex- 
plained. 

It  rarely  happens  that  the  aggregate  of  the  army 
and  navy  or  civil  service  votes  is  exceeded  ;    but  if, 
under  any  circumstances,  the  amount  voted  for  a  par- 
ticular service  has  proved  insufficient,  it  will  be  the  duty 
of  government  to  take  an  early  opportunity  of  submit- 
ting a  statement  of  the  same  to  Parliament.*  A  suitable 
occasion  for  explanations  on  the  subject  will  be  found 
when  considering,  in  committee  of  the  whole  House,  a 
vote  to  make  good  the  deficiency.™     But  it  is  most  de- 
sirable   that   the    appropriation  account  of  the   votes 
upon  which  the  deficiency  had  arisen  should  be  examined 
and  reported  upon  by  the  Committee  of  Public  Accounts 
before  any  vote  is  taken  to  cover  such  deficiencies." 
Instances         And  here  it  may  be   appropriate   to   notice  some 
ditf^by    remarkable   instances  wherein   the   government   have 
me^t"^       assumed   the  responsibility   of   incurring   expenditure 
without     without  the  previous  sanction  of  Parliament,  and  to 
o^PariiZ   point  out  the  proceedings  taken  by  the  House  of  Com- 
ment,       mons  in  such  cases. 


•»  Mr.  Gladstone,  Hans.  D.  v.  197,  or  navy  grants  are  voted  in  a  separate 

p.  638.  committee  of  the  whole  House ;  see 

^  Seepostf  p.  67.  post^  p.  41. 

*  See  postf  p.  37,  "  Second  Rep.  Com*.  Pub.  Accts. 

"  Sums  to  make  good  excesses  in  pp.  v.  2  ;    Com.  Pap.  1870,  v.  10  ; 

grants  for  civil  services  are  vot^d  in  First  Kep,    lb.  p.   iii. ;   Com.   Pup. 

committee  of   supply    (Hans.  D.  v,  1876,  v.  8. 
18o,  p.  Il71),  but  excesses  on  army 
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At  the  commencement  of  the  French  revolutionary  war,  Mr.   Prece- 
Pitt  advanced  enormous  sums,  amounting  to  upwards  of  1,200,000/.,  ^^^^ 
to  the  Emperor  of  Germany,  to  aid  in  the  defence  of  the  *  general 
interests  of  Europe,'  without  the  previous  sanction  of  Parliament.    Mr.  Pitt's 
Upon  the  attention  of  the  House  of  Commons  being  directed  to  this  advances 
affidr,  it  was  proposed  to  pass  a  vote  of  censure  on  the  minister,  but  manv^ 
his  friends  interposed,  and  induced*  the  House  to  agree  to  an  amend- 
ment, declaring  that  the  proceeding  in  question,  *  though  not  to  be 
drawn  into  precedent,  but  upon  occasion  of  special  necessity,  was, 
under  the  peculiar  circumstances  of  the  case,  a  justifiable  and  proper 
exercise  of  the  discretion  vested  in  his  Majesty's  ministers'  by  a 
fonner  vote  of  credit.**     Observe  also  the  proceedings  of  the  House   increase 
of  Commons,  in  1805,  in  regard  to  Mr.  Pitt's  conduct  in  loaning  to  navy 
pnbUc  money  to  Boyd,  Benfield  &  Co.,  public  contractors,  to  enable  '^thout 
them  to  fulfil  their  engagements  with  govemment.P     But  when,  in   Qf  parlia- 
1840,  after  the  prorogation  of  Parliament,  the  government  ordered  ment. 
an  increase  to  be  made  to  the  navy,  beyond  that  authorised  by  the 
legislature — although  the  circumstances  which  induced  the  govern- 
ment to  assume  this  responsibility  were  exceptional  and  peculiar — 
great  objection  was  taken  in  the  House  of  Commons  to  the  act,  and 
it  was  declared  by  Sir  R.  Peel,  and  other  leading  members,  that 
either  a  supplementary  vote  of  credit,  in  anticipation  of  the  emer- 
gency, should  have  been  asked  for,  or  else  the  special  attention  of 
the  House  should  have  been  directed  thereto  by  the  crown,  at  the 
re-assembling  of  Parliament,  in  order  to  obtain  indemnification  for 
the  transaction,  either  by  a  special  Act  of  Indemnity,  or  in  some 
other  way,  so  as  to  prevent  its  being  hereafter  drawn  into  precedent. 
It  was  finally  agreed  to  introduce  a  clause  into  the  Appropriation 
Bill,  for  the  purpose  of  recording  the  sense  of  the  House  on  this 
proceeding.  9 

Again,  so  recently  as  March  7,  1859,  resolutions  were  submitted   Excess  of 
to  the  Committee  of  Supply  for  the  grant  of  1,050,000^.  to  make  good  ^^^al  and 
a  deficiency  in  the  appropriations  for  the  army,  and  for  the  grant  of  expen^- 
133,383/.  Ss.  9d.  to  defray  an  excess  in  the  naval  expenditure,  over  ture. 
and  above  the  sums  voted  for  the  service  of  the  preceding  year. 
This  deficiency  arose  <mt  of  the  emergencies  of  the  Indian  mutiny 


•  Part.  Hist.  November  13, 1796.  also  a  debate  in  the  H.  of  C.  on 

A  Bill  of  Indemnity  to  Mr.  Pitt  was  imauthorised  expenditure  of  public 

afterwards  passed   nem,  can,   Stan-  money,  in  Hans.  D.  April  12, 1863. 

hope's  Pitt,  V.  4,  p.  311.    But  En^-  And  the  case  of  unauthorised  expen- 

land  sustained  heavy  losses  by  this  diture  incurred  by  Sir  C.  Barnr,  as 

ki&n,  see  Hussell,  Life  of  Fox,  v.  3,  architect  of  the  New  Palace  at  West- 

p.  47.  minster,  which  was  brought  to  light 

»  Pari.  D.  V.  5,  pp.  385-424.  in  1861.    Quar.  Rev.  v.   141,  pp. 

^  Mir.  of  Pari.  1841 ,  pp.  481 ,  931 ;  232-235. 
4  &  5  \'ict.  c.  63,  sec.  11,  12.    See 
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and  the  Chinese  war.  A  large  proportion  of  the  liability  incurred 
on  behalf  of  the  army  was  by  way  of  an  advance,  to  be  repaid  out  of 
the  Indian  revenue :  and  the  actual  deficiency  for  the  army  service 
would  have  only  amounted  to  about  180,000/.  if  the  surpluses  on 
certain  other  army  votes  could  have  been  taken  in  aid  ;  but  owing 
to  an  alteration  made  in  the  Appropriation  Act  of  1856-7,  these 
surpluses  were  obliged  to  be  repaid  into  the  Exchequer.*"  Anyhow, 
a  very  considerable  expenditure,  in  excess  of  the  Appropriation  Act 
of  the  year,  had  been  incurred  upon  the  responsibility  of  ministers. 
This  proceeding  did  not  give  rise  to  any  formal  discussion  in  the 
House  of  Commons,"  but  it  was  severely  animadverted  upon  in  the 
*  Parliamentary  Remembrancer.'  * 
China  war.  In  the  following  year  a  similar  occurrence  took  place,  the  history 
of  which  is  especially  noteworthy,  as  it  points  out  the  securities 
which  have  been  devised,  by  the  wisdom  of  Parliament,  to  ensure 
that  no  extraordinary  responsibility  in  regard  to  the  expenditure  of 
money  should  be  assumed  by  the  government  without  the  attention 
of  the  House  of  Commons  being  called  thereto  by  accountable 
officers.  The  circumstances  were  as  follows :  Soon  after  the  meeting 
of  Parliament,  in  1860,  the  government — being  aware  that  an  ex- 
penditure had  been  incurred  by  the  naval  and  military  departments, 
on  account  of  the  China  war,  for  which  no  provision  had  been  made 
in  the  ordinary  grants  for  those  services  in  the  preceding  session — 
submitted  an  estimate  to  the  House  of  Commons,  on  February  21, 
to  enable  them  to  meet  the  anticipated  excess  of  expenditure.  On 
March  19,  a  vote  of  credit  for  850,000Z.  for  this  service  was  reported 
from  Committee  of  Supply.  But  *  under  the  legal  restrictions  appli- 
cable to  votes  in  supply,  no  actual  issue  out  of  the  vote  of  credit 
could  be  made  at  the  Exchequer  until  Parliament  had  appropriated 
ways  and  means  from  which  the  issue  could  be  legally  met.  It 
became  necessary,  therefore,  to  vote  a  sum  in  ways  and  means '  to 
cover  this  vote.  Accordingly,  on  March  21,  such  a  vote  was  re- 
ported. *  Votes  of  ways  and  means  (which  are  authorities  to  take 
moneys  out  of  the  Consolidated  Fund),  unlike  votes  in  supply,  have 
not  legal  effect  until  an  Act  has  been  passed  confirming  the  grant 
of  ways  and  means.  The  delay  which  was  occa-sioned  by  the  neces- 
sity of  obtaining  a  Ways  and  Means  Act  to  sanction  the  issue  of  the 
amount  of  the  vote  of  credit  out  of  the  Consolidated  Fund  in  the  year 
for  which  it  was  granted,  postponed  the  day  on  which  the  issue 
could  be  legally  made  at  the  Exchequer  until  March  31,  1860,  the 
last  day  of  the  financial  year  1859-60."     Owing  to  this  delay,  the 


'  See   Com.  Pap.  1859,  sess.  1,          "  The  Ways  and  Means  Act  re- 

vol.  14,  p.  589.  ferred  to  did  not  receive  the  royal 

'  Hans.  D.  v.  152,  p.  1405.  assent  until  March  31. 
*  Pari.  Rememb.  1859,  p.  37. 
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vote  in  supply  became  in  effect  a  deficiency  rote,  and  therefore  China  war. 
applicable  to  make  good  an  expenditure  already  defrayed,  and  not, 
as  in  all  ordinary  cases,  a  provision  to  meet  prospective  expendi- 
ture/ Accordingly,  on  receipt  of  advice  of  the  Exchequer  credit 
for  the  amount  voted,  the  paymaster-general  placed  that  amount 
to  the  credit  of  the  *  treasury  chest '  in  his  books :  from  whence, 
agreeably  to  usage,  the  moneys  required  for  the  navy  and  army 
services  in  China  had  been  advanced.  This  transaction  was  care- 
fully investigated  by  the  Committee  on  Public  Accounts,  in  1863,  who 
did  not  see  cause  to  question  the  regularity  of  the  proceedings  of 
any  public  department  in  respect  thereto.  But,  in  order  to  strengthen 
the  check  upon  the  government,  and  to  prevent  unauthorised  ex- 
penditure, they  reiterated  a  recommendation  of  the  Committee  on 
Public  Moneys,  in  1857,  that  *  all  payments  of  the  paymaster-general 
should  be  checked  from  day  to  day  in  the  department  in  which  they 
are  authorised  or  made,  by  an  officer  appointed  by  the  commis- 
sioners of  audit,'  whose  duty  it  should  be  *  to  follow  from  day  to 
day  the  appropriation  of  every  payment  to  its  proper  account,  and 
to  report  immediately  to  the  commissioners  any  excess  of  the  vote 
sanctioned  by  Parliament,  or  other  irregularity.'* 

On  February  18, 1867,  the  chancellor  of  the  exchequer  proposed  Punshase 
a  vote  o£  45,72H.,  to  defray  the  cost  of  buying  the  Blaeas  collection  ^i^^5^ 
of  coins  and  antiquities  for  the  British  Museum.     Ministers  had,  in  of  coins, 
the  previous  autumn,  assumed  the  responsibility  of  this  purchase,  in 
order  to  secure  this  unique  and  valuable  collection  for  the  nation. 
Under  the  circumstances,  the  vote  was  agreed  to,  without  oppo- 
sition.'' 

It  may  be  asked,  Out  of  what  fund  are  the  govern-  Funds  out 
ment  able  to  make  these  enormous  advances  ?     If  the  ^nautho- 
comptroller-general  is  empowered,  as  we  have  seen,  to  rised  ex- 
interpose   his   authority,  and  forbid    the  issue  of  any  is  de- 
money,  except  such  as  may  be  asked  for  by  the  Treasury  ^y®^- 
under  the  express  authority  of  Parhament,  how  is  it 
that  the  government  are  able  to  obtain  possession  of 
the  means  to  incur  extraordinary  expenditure,  without 
a  previous   Act   of  Appropriation  ?     The    wisdom   of 
Parliament   has   itself  provided   for   this  contingency. 
'  The   public   interests   require    that   the   government 
should  possess  the  power  of  incurring  expenses  of  in- 


*  Second  Rep.  of  Com*,  on  Pub.     v.  7. 
Accte.  pp.  iii.-vu.  Com.  Pap.   1863,         "  Hans.  D.  v.  185,  p.  401. 
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dispensable  necessity,  although  Parliament  may  not 
have  previously  provided  for  them.  .  .  .  Unforeseen 
events  may  happen,  and  lead  to  an  expenditure  beyond 
the  provision  made  by  Parliament  for  the  ordinary  ser- 
vice of  the  year  ;  and  it  must  be  for  the  interest  of  the 
public,  that  no  delay  should  occur  in  taking  the  neces- 
sary measures,  and  in  defraying  the  expenses  which 
such  events  may  entail.'  There  is,  accordingly,  a  fund 
Treasury  called  the  *  Treasury  Chest  Fund,'  which  is  maintained 
Fund.  fOT  the  purpose  of  supplying  the  specie  required  for  the 
'  treasury  chests '  in  the  several  colonies,  and  for  making 
the  necessary  advances  for  carrying  on  the  public  service 
at  home  and  abroad.  By  the  Act  40  &  41  Vict.  c. 
45,  this  fund,  formerly  1,300,000/.,  is  now  limited  to 
1,000,000/.*  It  is  authorised  to  be  employed  by  the 
Treasury  *  in  making  temporary  advances  for  any  public 
service ;  to  be  repaid  out  of  money  appropriated  by 
Parliament  to  such  service,  or  out  of  other  money 
applicable  thereto.'  The  governors  of  colonies  have 
authority,  in  cases  of  emergency,  to  pay  advances  out 
of  the  treasury  chest,  to  be  made  good  out  of  votes  in 
supply.  This  unavoidably  occasions  an  expenditure,  in 
certain  cases,  which  has  not  been  authorised  by  Parlia- 
ment, but  the  earliest  opportunity  is  taken  to  explain 
the  transaction  to  the  House  of  Commons. ^ 
Civil  Con-  There  is  also  another  fund,  which  was  created  in 
^ngencies  jgg2^  pursuant  to  the  recommendations  of  the  Com- 
mittee on  Public  Accounts,  in  the  previous  year.  It  is 
called  the  *  Civil  Contingencies  Fund,'  and  is  limited  to 
120,000/.  The  Treasury  are  empowered  to  draw  upon 
this  fuBd,  from  time  to  time,  to  defray  new  and  unfore- 


"  This  reduction  was  first  made  munications    between  England  and 

in  1873  (by  Act  86  &  37  Vict.  c.  56)  her  colonies  than  formerly.  2nd  Rep. 
principally  on  account  of  the  dimi-     Com*.  Pub.  Accts.  p.  xiii.  Com.  Pap. 

nished   demandn    upon    the    chest,  1876,  v.  8 ;    and  Act  40  &  41  Vict, 

occasioned  by  the  reduction  of  the  c.  45. 

military  force  in  the   colonies,  and  ▼  Second  Rep.  Com*.  Pub.  Accts. 

the  facilities  aflPorded  by  quicker  com-  Evid.  p.  9,  Com.  Pap.  1868-9,  v.  6. 


PARLIAMENT  AND   PUBLIC   EXPENDITURE.  21 

seen  expenditure  for  civil  services  at  home,  for  which 
no  votes  had  been  taken,  or  to  meet  unforeseen  de- 
ficiencies on  ordinary  votes.'  But  every  advance  made 
from  these  funds  must  be  repaid  out  of  votes  to  be  taken 
m  Parliament,  in  the  following  year,  on  behalf  of  the 
services  for  which  such  advances  had  been  made.  No 
expenditure  whatever  is  allowed  to  be  finally  charged 
against  either  of  these  funds.  The  *  Civil  Contingencies 
Fund '  has  been  set  apart  by  the  Treasury  as  a  substitute 
for  the  irregular  items  previously  included  in  the  esti- 
mates under  the  head  of  '  civil  contingencies,'  and 
which  had  frequently  to  be  voted  after  the  expenditure 
had  been  incurred.  The  creation  of  this  fund  has  been 
formally  approved  of  by  the  Committee  on  Public 
Accounts :  and  there  is  no  reason  to  doubt  that  the 
sanction  of  the  legislature,  which  is  certainly  required 
to  make  it  legally  available  for  public  purposes,  would, 
if  applied  for,  be  readily  granted.* 

On  March  16,  1868,  a  vote  on  a  supplementary  estimate  was 
agreed  to,  in  Committee  of  Supply,  for  134,000?.,  to  defray  certain 
unforeseen  expenditure  for  civil  services  during  the  year  ending 
March  31,  1868.  The  government  excused  their  having  resort  to 
this  method  of  obtaining  the  sanction  of  Parliament  to  expenditure 
in  excess  of  the  actual  grants  for  the  year,  by  showing  that  much  of 
it  had  been  occasioned  by  Acts  of  Parliament,  passed  during  the 
previous  session,  and  that  the  entire  charges  exceeded  the  amount 
limited  for  the  Civil  Contingencies'  Fund.^ 

There  is  yet  another  fund,  that  for  '  secret  services,'  ^^^^ 

•^  .         ,      ,  service  ex- 

the  disposal  of  which  is  in  the  hands  of  government,  penditure. 
although   the  greater  part  of  the  amount  is  annually 
voted  in  supply.     The  vote  in  supply  for  this  service 


«  First  Rep.  Com*.  Pub.  Accts.  p.  p.     140.      First   Rep.   Com*.    Pub. 

iii.  Com.  Pap.  1877,  v.  8.  Accte.  p.  8,  Com.  Pap.  1870,  v.  10. 

•  Rep.  Com*.  Pub.  Accts.  App.  p.  Accounts  relatinff  to  Civil  Conting. 

192,  Com.  Pap.  1862,  v.  11 ;  Hans.  Fund,  1868-9,   Com.  Pap.  1870,  v. 

D.  V.  169,  p.  1868 ;  lb.  v.  176,  p.  41,  p.  176. 

1702.      (Vote  for  Ashantee   War,)  •»  Hans.  D.  v.  190,  p.  1793.    And 

Rep.  Com*.  Pub.  Accts.  Evid.  31-37 ;  see  Quar.  Rev.  v.  141,  p.  242.     And 

Cum.  Pap.  1866,  v.  10,  and  see  App.  see  ante,  vol.  1,  pp.  743,  744. 
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Secret       has  Sometimes  amounted  to  upwards  of  thirty  thousand 

Service  . 

Fund.  pounds,  though  for  the  year  ending  March  31,  1886,  it 
had  increased  to  50,000/.  But  a  sura  of  300/.  is  paid  to 
the  permanent  under  secretary  of  state  for  foreign  affairs 
for  services  in  distributing  the  Foreign  Office  share  of 
this  fund  out  of  another  vote.*"  This,  however,  does  not 
include  the  whole  amount  at  the  disposal  of  government 
for  secret  services.  For  the  distinction  has  been  uni- 
formly maintained,  that  while  it  is  proper  to  come  to 
Parliament  to  make  a  general  grant  for  such  purposes, 
it  is  right  that  government  should  have  at  their  dis- 
posal a  fixed  amount  for  the  same  which  is  indepen- 
dent of  an  annual  vote.  Accordingly,  the  Gvil  List 
Act,  which  is  passed  upon  the  accession  of  the  sove- 
reign to  the  throne,  sets  apart  the  sum  of  10,000/.  per 
annum,  which  is  payable  out  of  the  Consolidated  Fund, 
for  '  home  secret  service.'  The  annual  vote  in  supply 
is  intended  to  supplement  the  deficiency  of  this  grant."* 
The  secretaries  of  state,  and  others,  who  may  draw 
upon  this  fund,  are  bound  by  oath  not  to  use  any  of 
it  for  purposes  which  do  not  legitimately  appertain 
to  their  several  departments.  And  the  names  of  all 
persons  receiving  secret  service  money,  with  the  sums 
paid  to  them,  must  be  entered  in  a  book,  in  order  to 
be  produced  in  either  House  of  Parliament  if  required. 
It  is  not  usual,  however,  to  give  information  to  Parlia- 
ment, in  regard  to  the  expenditure  out  of  this  fund  ; 
neither  is  it  subjected  to  detailed  audit.^ 

The  mode  in  which  the  secret  service  vote  is  audited  is  de- 
scribed in  the  Report  of  the  Committee  of  Public  Accounts  for 
1870.*^    This  evidence  explains  the  nature  of  the  audit  to  which  the 


«  Oiv.  Serv.  Est.  1886,  Com.  Pap.  Accts.  pp.  47-62,  Com.  Pap.    1870, 

1884-5,  v.  50,  pp.  115,  177.  v.  10.     And  in  Appropriation  Accts. 

**  Act  1  &  2  Vict.  c.  2,  sec.  15;  of  the  Comptroller  and  Auditor-Gen. 

Com.  Pap.  1873,  v.  47,  pt.  1,  p.  149.  Com.  Pap.  1870,  v.  48,  pp.  669-673. 

•  22  Geo.  III.  c.  82,  sees.  24-29 ;  For  comments  thereon  see  First  Rep. 

Hans.  D.  v.  65,  p.  182 ;  v.  159,  p.  Com«.  Pub.  Accts.  p.  iv.  Com.  Pap. 

1628 ;  V.  207,  p .  999.  1870,  v.  10. 

'  Evid.  First  Rep.   Com*.  Pub. 
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above  10,000/.  grant,  for  home  secret  service,  is  subjected,  as  well  as  Secret 
that  which  is  annually  voted  by  Parliament.  The  Civil  list  Act  of  ^^jj^ 
1782  was  the  first  statute  which  obliged  the  administrators  of  secret 
service  money  to  render  any  account  of  their  expenditure.  Never- 
tiielees  '  the  Audit  department  is  not  and  never  was  entitled  to  go 
into  the  particulars  of  the  expenditure,  or  into  questions  of  specific 
application,  where  secret  service  money  is  concerned.* «  The  annual 
grant  is  apportioned  by  the  Treasury  amongst  the  principal  depart- 
ments of  state.  But  such  expenditure  is  chiefly  incurred  by  the 
Foreign  Office.  The  balance  not  required  remains  in  the  Treasury, 
and  is  surrendered  to  the  Exchequer  at  the  end  of  the  year  ;  con- 
siderable sums  have  thus  been  surrendered  from  time  to  time.**  In 
like  manner  the  grant  of  60,000/.  in  1875,  to  defray  the  cost  of  the 
visit  of  the  Prince  of  Wales  to  India,  was  made  subject  to  official 
audit ;  but  the  accounts  were  regarded  as  *  strictly  confidential,'  the 
Crovemment  assuming  responsibility  for  the  expenditure.^ 

The  rule  hitherto  sanctioned  by  Parliament  in  re- 
spect to  this  grant  has  been,  *to  confine  the  know- 
ledge of  it  to  the  smallest  possible  number  of  persons, 
and,  having  thus  concentrated  responsibility,  to  trust 
to  their  honour  and  discretion.'^  The  proposed  vote 
may  of  course  be  challenged,  in  Committee  of  Supply, 
and  amendments  moved,  to  reduce  the  amount,  with  a 
view  to  condemn  a  supposed  objectionable  use  of  the 
fund.'' 

It  has  been  officially  stated  *  that  of  late  years  no  part  of  the 
fund  has  been  applied  to  the  increase  of  salaries,'  *  *  nor  in  the  pay- 
ment of  compassionate  allowances.'  But,  in  1877,  ministers  success- 
fully resisted  an  attempt  made,  in  Committee  of  Supply,  to  compel 
them  to  state  what  proportions  of  secret  service  money  were  ex- 
pended in  each  of  the  three  kingdoms.*" 

The  increasing  strictness  of  the  House  of  Commons,  increasiDg 
in  regard  to  the  appropriation  of  public  moneys  to  the  t!^re^^ 

'  Rep.  Com*.  Pub.  Accts.    Evid.  Evid.   Rep.  Com«.  Diplom.  Service, 

939,  Com.  Pan.  1870,  v.  10.  p.   68,  Com.  Pap.  1870,  v.  7.     Ld. 

»»  Mr.  Peel,  Hans.  D.  v.  179,  p.  Clarendon's  Evid.  lb.  p.  290.     See 

1139 ;  lb,  V.  180,  p.  691 ;  v.  193,  p.  also  Hans.  D.  v.  206,  pp.  1388, 1424 ; 

1201 ;  V.  211,  p.  1644.  v.  211,  p.  1643. 

•  lb,  V.  226,  p.  1149.  k  Hans.  D.  v.  219,  p.  449. 

J  Mr.  GladstoDe,  Hans.  D.  v.  203,  »   i6.v.226,  p.  921 ;  v.  234,  p.l606. 

p.  691.     And   see   Mr.  Hammond's  "•  lb.  v.  234,  p.  1C03. 
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toun-        sole  uses  for  which  they  have  been  voted  by  Parlia- 
expendi-     ment,  is   remarkably  exemplified  in  two   cases  which 
*^®-         engaged  the  attention  of  the  Committee  on  Public  Ac- 
counts, in  1864 : — 
Sale  of  1.  A  negotiation  between  the  War  Office  and  the 

Snd^!^and  O^ce  of  Woods  and  Forests,  for  the  exchange  of  cer- 
purchase  tain  public  lands.  This  negotiation  finally  resulted, 
lands  with  not  in  the  mere  exchange  of  land  for  land — ^which  is 
thereo?^  not  an  uncommon  occurrence,  and  could  always  be 
effected  between  public  departments,  with  the  sanction 
of  the  Treasury — but  in  the  sale  of  lands  at  Brighton, 
no  longer  wanted  for  military  purposes,  to  private 
parties  ;  and  the  purchase  with  the  proceeds  thereof  of 
land  in  Woolmer  Forest  from  the  Office  of  Woods  and 
Forests.  '  This  was,  technically  and  substantially,  not 
an  exchange  of  land,  but  a  sale  of  land  by  the  War 
Office,  and  a  subsequent  purchase  of  land  from  the 
Woods  and  Forests.*  The  committee  agree  in  opinion 
with  the  Board  of  Audit,  through  whose  report  the 
transaction  was  brought  under  the  notice  of  Parliament, 
'  that  the  produce  of  this  sale  of  land  at  Brighton  ought 
to  have  been  paid  into  the  Exchequer  as  an  extra  re- 
ceipt, and  that,  if  it  was  requisite  to  make  a  purchase 
of  land  in  Woolmer  Forest,  the  proposal  to  do  so 
should  have  been  submitted  in  the  regular  way  to  the 
House  of  Commons.'" 

Adverting  to  this  transaction  in  the  following  year,  the  com- 
mittee were  informed  by  an  officer  of  the  government,  that  the 
objection  taken  by  the  committee  was  considered  as  *  perfectly 
valid,  and  it  will  be  our  future  law.'  The  proceeding  complained  of 
*will  never  be  repeated.'®  Accordingly,  in  1866,  when  it  was  de- 
sired to  appropriate  seventy-one  tons  of  old  gun-metal  (valued  at 
4,970/.),  the  property  of  the  War  Department,  towards  the  construc- 
tion of  the  National  Memorial  to  the  Prince  Consort,  an  estimate 
for  this  expenditure  was  submitted  to  the  House,  and  the  amount 
voted  in  Committee  of  Supply. p 


»  Rep.  Com*.  Pub.  Accts.  p.  vi. ;  •  /^    1865,    Evid.    1476,    Com. 

and    Evid.   pp.  31-34,   Com.   Pap.    Pap.  1865,  v.  10. 
1864,  V.  8.  P  Hans.  D.  v.  184,  pp.  1551, 1604. 
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2.  A  practice  which  had  prevailed  for  a  number  of  Advances 
years  in  the  War  Office,  of  making  purchases  of  army  p^ch^ge 
supplies  for  the  Indian  and  colonial  governments,  out  <>'  certain 

amiv  suD' 

of  moneys  voted  in  supply  for  similar  services  for  the  pUes. 
imperial  army.  These  purchases  had  been  made  for 
reasons  of  public  convenience,  and  were  considered  as 
advances  to  the  governments  aforesaid,  to  be  repaid  by 
them  to  the  War  Office.  The  money  had  been  punc- 
tually repaid ;  nevertheless,  the  committee  were  of 
opinion  that  such  a  practice  unavoidably  occasioned 
great  perplexity  and  derangement  in  the  accounts,  and 
was,  moreover,  open  to  the  objection  made  to  it  by  the 
accountant-general  of  the  army,  that  it  is  '  wrong  in 
principle,  that  money  distinctly  granted  for  one  pur- 
pose by  Parliament  should  be  appropriated  without 
parliamentary  sanction  or  knowledge  to  another  pur- 
pose.' The  committee  accordingly  recommended  the 
subject  to  the  consideration  of  her  Majesty's  govern- 
ment ;  observing  that '  if  it  be  thought  necessary  that 
these  stores  and  other  advances  should  be  supplied  out 
of  moneys  voted  by  Parliament,'  they  consider  *  that 
distinct  provision  should  be  made  for  them  in  the  esti- 
mates, and  that  all  receipts  on  account  of  such  advances 
should  be  paid  into  the  Exchequer.'  ** 

There  still  remain  two  unauthorised  sources  of  sup- 
ply, which,  however  convenient  in  practice,  and  unob- 
jectionable,  or  even  expedient,  in  the   abstract,    are 
nevertheless,  until  sanctioned  by  Parliament,  opposed 
to  an  admitted  constitutional  principle.     The  one  is  the  Cash 
*  cash  account '  of  the  paymaster-general,  which  is  the  JhTp^y-^^ 
receptacle  of  various  sums  and  deposits  which,  though  master- 
not  placed  by  Parliament  at  the  disposal  of  the  govern- 


And   see  Second    Rep.  Com*.   Pub.  see  CJom.  Pap.  1875,  v.  60,  p.  47. 

Accts.  p.  iv.  CJom.  Pap.  1872,  v.  7  ;  '^  Rep.  Com*.  Pub.  Accts.  pp.  vi. 

16.  1873,  p.  V.  Com.  Pap.  1873,  V.  7.  vii.     And    see  Evid.    pp.    18,    24, 

As  to  uniform  practice  in  the  public  (.'om.  Pap.  1864,  v.  8. 
service, in  respect  to  'Extra  Receipt?*,' 
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ment,  are  regarded  in  practice  as  available  sources  of 
supply  for  the  working  accounts  of  the  paymaster.  For 
instance,  sums  realised  from  the  sale  of  old  stores,  sums 
which  are  deposited  with  the  paymaster  for  safe-keep- 
ing or  investment — as,  for  example,  moneys  paid  in 
respect  of  the  Crown's  Nominee  Fund,  or  the  Mercantile 
Marine  Fund — sums  remitted  home  on  account  of  fees 
received  by  consuls  abroad,  or  in  respect  of  the  obliga- 
tions of  certain  colonies  to  the  mother  country  for 
military  protection,  &c. ;  all  such  sums  and  deposits  are 
carried  to  the  credit  of  the  paymaster's  cash  account, 
and  are  used  to  supply  his  working  account  with  funds  ; 
which  are  not  legally  available  for  pubhc  purposes.  The 
Committee  on  Pubhc  Accounts  has  suggested  that  such 
moneys  should  be  transferred  to  the  Exchequer,  or 
invested,  or  kept  in  deposit,  as  the  circumstances  of 
each  case  might  require ;  and  that  they  should  in  no 
case  be  used  for  public  purposes.' 
Salaries  The  Other  instance  of  money  being  used  to  defray 

re^nue  votcd  scrvices  without  the  sanction  of  the  legislature,  is 
mente  ^^^^  ^^  *^^  receipts  of  revenue.  The  salaries  of  the 
various  revenue  departments  are  never  paid,  in  the  first 
instance,  out  of  the  votes,  but  out  of  the  revenue  :  such 
advances  being  afterwards  repaid  from  the  votes.  This 
practice  is  pursued  by  collectors  of  revenue  throughout 
the  kingdom  in  reference  to  certain  payments  on  account 
of  the  public  service  at  the  several  locaUties  in  question  ; 
the  advances  being  subsequently  repaid  to  the  revenue 
from  the  votes  apphcable  to  such  services.  The  Com- 
mittee on  Pubhc  Accounts,  though  cognisant  of  the 
mode  in  which  these  temporary  advances  are  made 
from  the   revenue,  have  not  objected  to  it ;  and  the 


'  Mr.    Macawlay's  Paper,  Rep.  Pub.     Accts.    Exid.  444-618,  Com. 

Oom«.  on  Pub.  Accts.  p.  141,  Com.  Pap.  1866,   v.  7.    The  Naval  Stores 

Pap.  1865,  V.  10.    See  further,  as  to  Act     1869,    Hans.   D.    v.   195,  p. 

'  extra  receipts,'  and  money  realised  672. 
from  sale  of  old  stores,  Hep.  Com. 
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existing  practice,  botli  as  regards  the  receipts  of  revenue 
and  the  paymaster's  cash  account,  has  always  been 
defended  by  the  government  as  tending  to  economy,  to 
the  security  of  the  public  money,  and  to  simplicity  of 
account.  This  may  be  a  sufficient  reason  for  adhering 
to  the  present  practice ;  nevertheless,  it  is  equivalent  to 
the  establishment  of  so  many  additional  Treasury  Chest 
Funds,  of  indefinite  extent,  without  any  parliamentary 
authority  whatever.  Provided  proper  steps  are  taken 
to  insure  an  efficient  appropriation  audit  of  all  the 
parliamentary  grants,  there  is  no  reason  to  fear  that  a 
continuance  of  this  practice  would  facilitate  abuse,  or 
misappropriation.  But  it  will  be  hereafter  an  impor- 
tant point  to  determine  the  conditions  under  which  the 
government  should  be  authorised  by  law  to  use  for 
pubUc  purposes  moneys  derived  from  other  sources 
than  the  grants  of  Parliament  and  the  Treasury  Chest 
Fund." 

We  now  proceed  to  consider  the  second  branch  of 
our  enquiry,  viz.  the  mode  in  which  the  constitutional 
control  of  Parliament  over  the  public  expenditure  is 
conducted,  through  the  instrumentality  of  the  responsi- 
ble department  of  the  Treasury. 

2.  The  Functions  of  the  Treasury  in  relation  to  the  Public 
Expenditure. 

By  immemorial  custom,  the  lords  commissioners  of  Functions 
the  Treasury  have  been  constitutionally  empowered  to  5^^^ 
control  all  the  other  departments  of  the  state,  in  matters  '^  controi- 
of  finance  and  public  expenditure.     In  various  Acts  of  lic^^n- 
Parliament,  and  reports  of  committees  of  the  House  of  ^**"^®* 


•  Mr.     Macaulay*8     Paper,  sp-  p.  75.    And  Rep.  Com*.  Pub.  Accte. 

fended  to  Rep.  Com*,  on  Pub.  Accts.  1867  and  1868.      lb.  First  Rep.  pp. 

866,  p.  142,  Com.  Pap.  1866,  v.  10.  v.  108,  Com.  Pap.  1870,  v.  10.     A 

And  see  ante,  vol.  1,  ]j.736.    Alao  Tbird  Rep.  p.  3,  Com.  Pap.  1871,  v. 

in  regard  to  extra  receipts  and  tbe  11. 
regulations   concerning    tbem,  post, 
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Treasury  Commons,  this  authority  has  been  from  time  to  time 
recognised  and  enforced.  By  degrees,  however,  this 
wholesome  control  had  been  gradually  relaxed,  and  the 
various  public  departments,  more  particularly  those  in 
charge  of  naval  and  military  affairs,  had  begun  to  act 
independently  of  the  Treasury,  incurring  expenses  be- 
yond the  votes  of  Parliament,  without  previous  reference 
to  this  supreme  authority.  In  order  to  check  the  grow- 
ing extravagance  in  the  public  service,  and  to  introduce 
a  proper  responsibility  in  regard  to  pubUc  expenditure, 
committees  of  the  House  of  Commons  recommended 
that  the  ancient  control  of  the  Treasury  should  be  again 
exercised.  In  1817,  the  Finance  Committee  adverted 
to  the  subject  in  the  following  terms  :  *  FeeUng,  as  your 
committee  do  strongly,  the  necessity  of  bringing  all 
financial  subjects  officially  within  view  of  the  Treasury,' 
they  suggest  whether — in  addition  to  the  'unrecorded 
and  confidential  intercourse  which  must  at  all  times 
exist  on  the  part  of  the  first  lord  of  the  admiralty, 
and  the  master-general  of  the  ordnance,  and  the 
chancellor  of  the  exchequer  respectively,  on  all  matters 
which  they  may  feel  it  their  duty  to  bring  under  the 
consideration  of  their  colleagues  in  the  cabinet,' — might 
it  not  be  advisable  that  it  should  be  made  a  rule  of 
the  Privy  Council,  whenever  orders  in  council  are  in 
contemplation  to  regulate  the  establishment  of  any 
public  department, '  that  every  proposition  involving  an 
increase  of  public  expense  should,  according  to  the 
nature  of  the  case,  either  be  submitted  to  a  committee 
of  council,  consisting  of  such  members  as  may  be 
connected  with  the  Treasury,  or  be  made  by  the  Council 
Office  the  subject  of  a  direct  reference  to,  and  report 
from,  the  Treasury  to  that  office  before  it  is  presented 
to  his  Majesty  for  his  final  approbation.  By  this 
arrangement,  which  will  combine  the  forms  which  have 
from  the  earliest  times  prevailed  in  the  practice  of  our 
government,  with    that  essential   control   which  your 
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committee  judge  it  necessary  to  place  in  the  financial 
ministers  alone,  they  hope  that  the  results  which  they 
have  so  often  recommended  may  be  attained/  * 

Pursuant  to  the  foregoing  report,  a  Treasury  minute 
was  issued  on  March  13,  1818,  embodying  a  memoran- 
dum agreed  upon  by  the  Earl  of  Liverpool  (first  lord 
of  the  treasury),  the  first  lord  of  the  admiralty,  and 
the  master-general  of  the  ordnance,  and  approved  of 
by  the  prince  regent,  '  to  carry  into  effect  the  recom- 
mendation of  the  Finance  Committee,  in  their  fourth 
and  sixth  reports,  that  no  department  of  large  expendi- 
ture ought  ever  to  be  placed  beyond  the  controlling 
superintendence  of  the  Board  of  Treasury.'  That  minute 
estabhshed  various  regulations  for  checking  naval  and 
military  expenditure  which  are  now  obsolete,  one  of 
which  required  the  working  heads  of  the  army  and 
navy  departments  to  attend  the  Treasury  whenever  that 
board  wished  for  verbal  in  addition  to  written  informa- 
tion on  any  financial  subject  connected  with  their 
departments." 

Ten  years  afterwards,  a  committee  of  the  House  of  Functions 
Commons  called  the  attention  of  the  House  to  the  fact,  xreMury 
'  that  the  ancient  and  wise  control  vested  by  our  financial  i?  oontroi- 
poUcy  in  the  hands  of  the  Treasury  over  all  the  depart-  uc  e^n- 
ments  connected  with  the  pubUc  expenditure  has  been  ^*^®- 
in  a  great  degree  set  aside.     Although  it  is  the  practice 
to  lay  the  annual  estimates  before  the  Board  of  Treasury, 
the  subsequent  course  of  expenditure  is  not  practically 
restrained   as   it  ought   to  be  by   one  governing  and 
responsible  power,  but  remains  too   much   under  the 
separate  management  of  the  departments.     The  want  of 
a  constant  check  over  the  expenditure,  which  is  the 
consequence  of  the  departure  from  the  old  and  consti- 
tutional course,  has  established  a  scale  of  expense  greatly 


*  Sixth  Rep.  Corn*,  on  Finance,    Evid.  666,  769,  943. 
1817,  quoted  m  Rep.  of  Com*,  on  «  lb,  Min.  of  Eyid.  943. 

Pub.  Aocts.  Com.  Pap.  1862,  v.  11, 
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Treasury  beyood  what  existed  during  the  former  periods  of  peace. 
Each  department  naturally  endeavours  to  exalt  its  own 
importance,  and  wishes  to  promote  its  general  eflSciency, 
and  to  have  everything  in  it  complete  and  perfect ;  hence 
the  desire  to  secure  these  objects,  rather  than  the  exi- 
gency of  the  public  service,  has  had  too  much  influence 
over  a  great  part  of  the  public  expenditure.'  Again : 
'  The  estabUshment  of  an  effectual  control  in  the  hands 
of  the  Treasury  is  nothing  more  than  the  restoration  to 
the  Treasury  of  its  ancient  authority.  It  is  necessary 
that  this  control  should  be  constantly  exercised  in  deter- 
mining the  amount  of  expenditure  to  be  incurred  by 
each  department,  in  securing  the  application  of  each 
sum  voted  in  the  annual  estimates  to  the  service  for 
which  it  has  been  voted,  in  regulating  any  extraordinary 
expenditure  which,  upon  an  emergency,  may  be  deemed 
necessary  within  the  year,  although  not  included  in  the 
estimates ;  and  in  preventing  any  increase  of  salary  or 
extra  allowance,  or  any  other  emoluments,  being  granted 
without  a  minute  expressive  of  the  approbation  of  the 
Board  of  Treasury.  The  committee  have  further  to 
observe,  that  it  is  expedient  not  only  to  restore  this 
control,  but  to  secure  it  from  being  again  set  aside, 
which  cannot  be  effected,  except  by  the  House  of  Com- 
mons constantly  enforcing  its  application,  by  holding 
the  Treasury  responsible  for  every  act  of  expenditure  in 
each  department.* 

This  expression  (every  act  of  expenditure)  must  not  be  taken  too 
literally.  The  Treasury  authorities  consider  that  it  merely  claims 
for  the  Treasury  *  a  certain  degree  of  responsibility  for  every  excess 
or  surplus  in  the  estimate  sanctioned  by  Parliament ' ;  requiring 
that  every  such  excess  should  be  made  known  to  the  board.  ^  The 
chancellor  of  the  exchequer  is  the  minister  who  is  responsible  to 
Parliament  for  the  entire  estimates,  and  who  is  liable  to  censure  if 
the  calculations  in  his  budget,  though  founded  in  great  measure  upon 
the  proceedings  of  other  departments,  should  prove  deficient.  Never- 


'  Ck^m^  Pub.  Accts.  Min.  of  Evid.  054,  970,  Com.  Pap.  l^i>,  v.  11. 
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theless,  the  heads  of  other  departments  of  expenditure,  e.g.  the 
naval  minister,  or  the  secretary  for  war,  are  called  to  account  in 
the  House  for  their  several  estimates,  when  they  are  under  dis- 
cussionT 

The  foregoing  recommendations  set  forth,  with  suffi- 
cient clearness,  the  nature  and  extent  of  Treasury  control 
which  would  appear  to  be  necessary  to  ensure  a  proper 
responsibility  in  financial  matters,  and  to  check  extrava- 
gant and  unauthorised  expenditure.*  They  were  not, 
however,  attended  with  any  immediate  result.  Never- 
theless, in  the  time  which  has  elapsed  since  the  date  of 
these  reports,  they  have  mostly  been  adopted,  so  far  as 
is  consistent  with  the  freedom  of  action  that  properly 
belongs  to  the  great  executive  departments. 

The   first  reform  which   was   effected   was   at   the 
instance  of  Sir  James  Graham,  who,  when  first  lord  of 
the  admiralty,   in  1832,  introduced  and  caused  to  be 
embodied  in  the  Act  2  &  3  Will.  IV.  c.  40,  sec.  30,  what  Appro- 
is  termed  the  appropriation  check.     This  valuable  de-  J"^*^^f 
partmental  reform  will  be  fully  discussed  in  a  subsequent  naval  ex- 
section  {posU  p.  57).     It  will  suffice  here  to  state  that  p®^^^^®- 
the  appropriation   check,  or  audit,  was  a  regulation 
requiring  the  Admiralty  to  make  up  an  annual  account 
of  expenditure  under  the  several  heads  of  service  speci- 
fied in  the  Appropriation  Act,  and  submit  the  same  to 
the  commissioners  of  audit,  to  be  compared  with  the 
vouchers.     The  commissioners  to  certify  the  correctness 
of  the   said   accounts,   and  to  note  under  each   head 
whether  the  expenditure  had  exceeded  or  fallen  short 
of  the  vote  of  Parliament.     The  certified  account  to  be 
annually  laid  before  the  House  of  Commons. 

Up  to  1845,  none  of  the  departments  appear  to  have 
appli^  to  the  Treasury  for  authority  to  exceed  any  vote 


•  Com.  Pap.  1862,  v.  11,  p.  295.  control  of  the  Treasury,  were  made 

Evid.  1001-1003.  bv  the    Committee  on  Navy,  &c., 

■  Further  recommendations,  with  Estimates,     in     1848,    Com.     Pap. 

a  view  to  enforce  the  superintending  1847-8,  v.  21,  p.  36. 
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included  in  their  estimates.  In  that  year,  a  Treasury 
Committee  on  Ordnance  Expenditure  reported  an  opinion 
that  eflScient  control  over  the  public  expenditure  could 
only  be  established  by  the  examination  of  the  audited 
Control  of  accounts  by  a  committee  of  the  House  of  Commons  ;  but 
su^^^r  ^h^^»  i^  t^^  absence  of  such  a  committee,  they  considered 
other  pub-  that  a  control  should  be  exercised  by  the  Treasury,  as 
ments  in  being  the  department  primarily  responsible  for  the  regu- 
maXr&  Parity  of  the  public  finances.  Parliament,  in  assigning 
to  the  commissioners  of  audit  the  duty  of  reporting  on 
the  public  accounts,  had  reserved  to  itself  a  right  of  re- 
vision ;  but  hitherto  no  action  had  been  taken  by  the 
House  of  Commons  on  these  reports ;  it  was  therefore 
expedient  to  consider  whether  this  task  ought  not  to  be 
undertaken  by  the  Treasury.  This  recommendation  was 
concurred  in  by  the  lords  of  the  treasury,  who,  on 
January  13,  1846,  issued  a  minute,  declaring  that  'No 
executive  department  is  authorised  to  exceed  the  sum 
appropriated  by  Parhament  under  each  general  head  or 
vote  in  their  respective  estimates,  or  to  apply  any  sur- 
plus which  may  exist  under  one  vote  to  supply  the 
deficiency  on  others  without  the  express  previous  sanc- 
tion of  the  Treasury,  to  be  given  on  a  written  representa- 
tion of  the  cii'cumstances  which  render  the  adoption  of 
such  a  course  indispensable  for  the  public  service.'  This 
opinion  was  endorsed  by  the  House  of  Commons  in  a 
resolution  of  March  30,  1849,  that  *when  a  certain 
amount  of  expenditure  for  a  particular  service  has  been 
determined  upon  by  Parliament,  it  is  the  bounden  duty 
of  the  department  which  has  that  service  under  its 
charge  and  control,  to  take  care  that  the  expenditure 
does  not  exceed  the  amount  placed  at  its  disposal  for 
that  purpose.*'    And  by  a  clause  which  was  first  intro- 


'  8e©  Gen.  Balfour's  Paper,  in  145 ;   Rep.   of  Com«.  on    Misc.  Ex- 

Stat.  Jour.  V.  29,  p.  392.     See  also  penditure,  Min.  of  Evid.  p.  6,  CJom. 

the    Annual    Appropriation    Acta ;  Fap.  1860,  v.  9. 
Smith's  Pari.   Rememb.  1867-8,  p. 
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duced  into  the  Annual  Appropriation  Act  for  the  year  Treasury 
1846-7,  the  Treasury  are  empowered  to  meet  emergen-  ^erThc 
ries  in  the  navy  and  army  departments  by  authorising  n*^  ^^ 
the  appropriation  of  any  surpluses  or  grants  in  the  same  partmentg 
department  towards  making  good  any  deficiency  caused  J^e^J^snr- 
by  such  emergencies,  provided  that  the  aggregate  sum  p^^  f«nd» 
voted  for  each  department  for  the  year  be  not  exceeded,  good  defi- 
This  Act  was  followed  up  by  Treasury  minutes,  intended  <5*«°<5*®«- 
to  explain  more  minutely  the  manner  of  giving  effect  to 
the  same,  and  of  ensuring  to  the  Treasury  the  right  of 
appeal  and  ultimate  control  in  all  cases  of  unforeseen 
and  unprovided  expenditure.' 

But  the  Treasury  were  required,  by  a  clause  in  the  Appropria- 
tion Act,  to  inform  the  House  of  Commons  of  all  such  transactions, 
and  to  lay  before  the  House  copies  of  applications  for  transfers,  in 
order  to  afford  to  members  an  opportunity  of  canvassing  any  breach 
of  the  strict  rules  relating  to  the  appropriation  of  public  money.* 

The  appropriation  clause  above  cited  was,  until  re- 
cently, so  framed  as  to  confer  on  the  Treasury  the  power 
of  finally  appropriating  surpluses  on  particular  grants 
to  cover  deficiencies  on  others  within  the  same  depart- 
ment.    It  so  continued  from  1846  to  1861.    Meanwhile 
much  controversy  arose  as  to  the  true  intent  and  mean- 
ing of  the  clause  itself.     Notwithstanding  the  obvious 
meaning  of  the  Act  of  Parliament,  the  Board  of  Admi-  Practice 
ralty  as  a  general  rule  refused,  until  recently,  to  recog-  miraity  in 
nise  the  supreme  authority  of  the  Treasury,  and  claimed  *^^"  ™**- 
the  right,  under  their  own  patent,  of  directing  their  own 
expenditure.**     And  in  complying  with  the  directions  of 
the  statute,  and  seeking   the  formal    sanction  of  the 
Treasury  to  transfers  of  votes,  the  Board  did  not  aflbrd 
to  the  Treasury  suflScient  information  to  enable  them  to 


•  See    Rep.  of  Com*,  on   Pub.  •  21  &  22  Vict.  c.  107,  sec.  26; 

Accta.    £yid.  640-668,   Com.  Pap.  Hans.  D.  y.   162,  p.  1546.    lb.  v. 

1862,  T.    11.     And  see   chanc.  of  16A,  p.  891. 

excheqaer*8   obtervatioDS    in  Hans.  ^  Rep.    on    Pub.     Accts.    Min. 

D.  V.  169,  pp.  1860, 1863.  lb.  t.  236,  of  Evid.  756-766,  788,   Com.  Pap. 

p.  770.     And  see  post,  p.  37.  1862,  v.  1 1 . 
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Treasury  exercise  a  proper  control.  Their  applications,  more- 
over^ over,  were  usually  made  after  the  unauthorised  expen- 
Admiraity  (Jiture  had  been  incurred.**      The  Treasury  refrained 

ezpendi-  .  •' 

tore.  from  the  attempt  to  compel  a  recognition  of  their  right 
to  control  this  department  in  the  details  of  expenditure. 
A  large  proportion  of  almost  every  vote  consists  of 
expenditure  abroad,  so  that  it  is  impossible  to  know- 
beforehand  whether  any  vote  will  be  exceeded  or  not. 
It  was,  therefore,  contended  *  that,  unless  the  Treasury 
are  prepared  to  take  the  whole  responsibility  of  the 
conduct  of  the  navy,  they  cannot  possibly  take  such 
management  of  the  details.'*^  The  first  lord  of  the 
admiralty  for  1862  declared  his  view  of  the  matter  to 
be  *  that  the  Admiralty  should  have  the  power  of  spend- 
ing under  each  vote  (the  naval  estimates  being  ordinarily 
divided  into  seventeen  separate  votes)  the  whole  of  the 
sum  taken  under  that  vote ;  that,  if  we  want  to  transfer 
from  one  vote  to  another,  we  should  go  as  we  have  gone 
at  the  time,  and  submit  it  to  the  Treasury.'  ® 

In  this  view  the  Treasury  have  not  concurred.  They  now  re- 
quire that  even  the  sub-heads  of  a  vote,  corresponding  with  the 
detailed  estimates  submitted  to  the  House  of  Commons,  shall  not  be 
exceeded  without  their  express  sanction.*' 

And  even  so,  it  was  claimed  that  *  the  previous  sanction  ' 

required  by  the  Treasury  must  be  understood  to  mean  a 

formal  sanction  to  the  transfer,  which  is  not  necessarily  or 

usually  given  before  the  expenditure  has  been  incurred. 

Constnic-    It  was  Urged  that  no  other  construction  of  the  rule  was 

rule  re-  ^  practicable  or  consistent  with  the  secresy  and  despatch 

"^^^^^      so  often  necessary  in  carrying  out   the  directions   of 

saDctionto  government,  conveyed  through  a    secretary  of  state,*^ 

exi^ndt    and  that    if  the  first    lord  of  the   admiralty  were  to 

tare.  

*  Rep.  on  Pub.  Accts.  Min.  of  loughby's  motion  respecting  appro- 
Evid.  664, 823-828.  priation  of  public  moneys,  on  Idarch 

*  /6. 1442, 1496,  Com.  Pap.  1862,    11, 1861.     Hans.  D.  v.  161. 

V.  11.  »  Rep.  Com*.  Pub.   Accts.  Evid. 

*  76.  1600,  1619.  1620-1622,  Cora.  Pap.  1862,  v.  11. 
'  See  debate    on    Sir    H.   Wil- 
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shrink  from  the  responsibility  of  exceeding  his  estimates, 
in  obeying  such  directions,  he  ought  to  request  the 
first  lord  of  the  treasury  to  convene  a  cabinet  in  order 
that  the  point  might  be  discussed.  Should  a  disagree- 
ment arise  between  the  Treasury  and  the  Admiralty  on 
a  financial  question,  they  would  appeal  to  the  cabinet.*" 

But  it  has  since  been  ruled,  in  conformity  with  sec. 
27  of  the  Act  28  &  29  Vict.  c.  123,  that  both  the  War 
OflSce  and  the  Admiralty  must  obtain  Treasury  authority 
for  every  excess  over  500/.  upon  the  sub-heads  or  items  of 
any  vote,  for  the  control  of  the  House  of  Commons  upon 
the  expenditure  of  money  under  the  sub-heads  of  every 
parliamentary  grant  is  practically  entrusted  to  the 
Treasury.  For  while  the  civil  service  departments 
were  not  strictly  subjected  to  this  rule,  a  more  stringent 
practice  is  now  enforced  forbidding  any  excess  on  one 
sub-  head  to  be  defrayed  out  of  the  savings  upon  another 
without  express  Treasury  sanction.* 

The  Treasury,  as  a  general  rule,  invariably  gives  way 
when  applied  to  by  any  board  or  other  department  pre- 
sided over  by  a  cabinet  minister  for  their  sanction  to 
spend  money.  They  may  delay  at  first,  and  if  a  suflS- 
ciently  plausible  reason  for  the  apphcation  be  not  given, 
the  secretary  of  the  treasury  may  appeal  to  the  chan- 
cellor of  the  exchequer,  and  a  correspondence  may 
ensue  between  the  departments,  but  the  Treasury  in- 
variably gives  way  in  the  end.  The  chancellor  of  the 
exchequer,  if  he  disapproved  of  the  proposal,  would 
decide  whether  it  would  be  desirable  to  submit  it  for 
the  opinion  of  the  cabinet,  or  to  settle  it  himself  with 
the  political  head  of  the  department  concerned.^  Never- 

"  Com.  Pap.  1862,  v.  11,  p.  331,  v.    11  ;     Ih.    Sixth    Rep.    p.    24 ; 

Evid.  1524,  1662.  Appropriation   Accts.   1873-4,    pp. 

»  First  Rep.  Com.  Pub.  AccU.  90,  122,  219,  Com.  Pap.   1876,  v. 

L23,  Com.  Pap.  1867,  v.  10.     lb,  60.    Ih.   p.   186,  Com.   Pap.   1876, 

»nd    Rep.    p.     21,    Com.    Pap.  v.  60. 

1868-9,  V.  6 ;  lb.  First  Rep.  p.  6,  J  Rep.  Com«.  Pub.  Accts.  Evid. 

Com.  Pap.  1870,   v.    10;  lb.  Third  168,   720,  1340,  2366,   Com.    Pap. 

Rep.    pp.    1,  12,  Com.   Pap.  1871,  1862,  v.  11.     See  Rep.  Com*.  Pub. 

D  2 
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The  Trea-    theless,  the  necessity  for  coming  to  the  Treasury  does 
ch^        operate,  to  some  extent,  as  a  check ;  first,  it  gives  the 
Treasury  an  opportunity  of  calling  the  attention  of  (for 
example)  the  Admiralty  to  points  that  seem  to  require 
further  consideration ;  and,  secondly,  it  leads  the  de- 
partment in  question  to  be  careful  in  framing  its  pro- 
posals, with  a  view  to  their  undergoing  parliamentary 
investigation.      If  the  consent  of   the  Treasury  to    a 
transfer  were  refused,  on  the  ground  that  the  expendi- 
ture sought  to  be  sanctioned  was  improper,  the  depart- 
ment would  have  to  go  to  Parliament  for  a  vote  for  the 
excess.^ 
Extension         In  1846  the  system  of  appropriation  audit  in  force 
appropria-  ^^  ^^^  navy  was  introduced  into  the  army  departments, 
tion  audit  Eacli  of  thosc  departments,  namely,  the  Ordnance  and 

to  Army  ,, 

«xpendi-  the  War  Office,  presented  separate  estimates.  They 
^^^'  had,  within  their  respective  grants,  the  same  power  of 
transfer  as  the  Admiralty,  but  no  transfer  could  be  made 
from  a  vote  under  one  department  in  aid  of  a  deficiency 
in  that  of  another.  In  1856-57  these  departments,  to- 
gether with  the  commissariat,  were  consoKdated  under 
the  secretary  of  state  for  war.  In  the  Appropriation 
Act  the  sums  given  for  the  army  were  divided  into  two 
aggregate  grants — one,  in  round  numbers,  for  six  mil- 
lion pounds,  and  the  other  for  nine  millions.  At  first, 
the  power  of  transfer  was  confined  to  the  separate 
grants  ;  *  but  in  1858  it  appears  that  a  change  was  made 
in  the  wording  of  the  Appropriation  Act,  so  as  to  give 
to  the  War  Department  the  power,  with  Treasury  con- 
sent, to  transfer  the  surplus  on  a  vote  within  one  grant 
to  a  deficiency  on  a  vote  included  in  the  other  grant. 
The  change  thus  introduced  has  been  continued  in  sub- 
sequent Acts.^  Viewing  this  alteration  as  defeating  the 
intention  of  the  House  and  of  the  government,  in  divid- 
ing the  votes  into  two  aggregate  grants,  and  as  affording 

Accte.  1868.  pp.  31-8a    Com.  Pap.         *  Rep.  Com*.  Pub.  Aocte.  Evid. 
]867'8,  V.  13.  748,1661, 2366, Com.Pap.  1862.  v.  11. 
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to  the  govemmettt  a  very  extended  power  of  transfer, 
the  Committee  on  Public  Accounts,  in  1862,  recom- 
mended that  the  Appropriation  Act  should  be  so  framed 
in  future  as  to  Hmit  the  power  of  transfer  to  the  extent 
of  the  particular  grant.^     There  are  now  twenty-seven 
votes  for  army  services,  which  are  all  included  in  one 
grant.™     The  sub -heads  of  these  votes  are  given  in  the  Treasury 
estimates,  and    the  War  Office  are  obliged  to  obtain  tTaiiex. 
Treasury  authority  for  any  excesses  in  regard  to  these  ^^^^l 
sub-heads."   Particulars  explanatory  of  such  transactions  ture. 
must  be  laid  before  the  House  of  Commons  at  the  com- 
mencement of  the  next  session.** 

In  the  preparation  of  their  oriednal  estimates,  differ-  Amy  and 

navv  esti- 

ence  is  noticeable  between  the  practice  of  the  army  mates. 
and  navy  departments.  The  Admiralty  forward  the 
navy  estimates  to  the  Treasury,  for  formal  sanction,  so 
short  a  time  before  they  must  be  presented  to  Parha-  . 
ment  as  to  render  a  detailed  examination  of  their  con- 
tents impossible.  But  that  is  not  the  case  with  the 
War  Office.p 

The  value  of  the  appropriation  clause  above  men-  Y^i^e  of 
tioned,  the  true  intent  and  meaning  of  which  has  given  authoris- 
rise  to  so  much  controversy,  has  been  questioned,  on  \y|^„ 
the  ground  that  it  '  loosens  the  control  of  Parliament  to  deviate 
over  the  separate  grants  for  naval  and  miUtary  services,  ap^prL- 
by  giving  a  power  to  the  Treasury  to  vary  the  appro-  ""' 
priation  specially  directed  by  Parliament  itself;  and 
it  has   been  recommended  that  this  clause  should  be 
expunged  from  the  Appropriation  Act."^    The  annual 

*  Second  Rep.  Com*.  Pub.  Accts.  Hans.   D.    v.    187,  p.    1703 ;    Rep. 

pp.  iv.   v.,  Com.  Pap.  1862,  v.  11.  Com.*^  on  Military  Reserve  Funds, 

And  see  Hans.  D.  v,  169.  p.  1849.  Min.  of  Evid.  pp.  7,  19,  Com.  Pap. 

Kep.  Com*.  Pub.  Accts.  E?id.  p.  7.  1867,  v.  7. 
Com.  Pap.  1864,  v.  8.  •»  28  &  29  Vict.  c.  123,  sec.  27  ; 

»  29  &  30  Vict.  c.  91,  sec.   14,  Rep.  Com*  Pub.  Accts.  Evid.  1884- 

sched.  D.  1^98,    2292 ;    Com.  Pap.   1862,    v. 

■  First  Rep.   Com*.  Pub.  Accts.  11. 
p.  23,  Com.  Pap.  1867,  v.  10.    The  <»  Com.  Pap.  1862,  v.  11,  p.  291, 

financial  supremacy  of  the  Treasury  Evid.  966,  959. 
is  fuUy  recognised  by  the  War  Office.  *»  Memo,  by  Mr.  Anderson,  in  app. 


tion  in  cer- 
tain cases. 
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New  regu- 
lations on 
thb  sub- 
ject re- 
commen- 
ded. 


appointment  by  the  House  of  Commons  of  a  committee 
of  enquiry  into  the  audited  accounts  undoubtedly 
affords  facilities  for  securing  more  effectually  than  by 
Treasury  control  the  strict  appropriation  of  public 
money  to  the  purposes  for  which  it  lias  been  voted/ 
The  Committee  on  Public  Accounts  in  1862  bestowed 
great  attention  to  this  point,  and  unanimously  resolved 
that  the  power  of  transfer,  in  relation  to  army  and 
navy  appropriations,  ought  to  be  subjected  to  some 
further  check.  In  view  of  the  resolution  of  the  House 
of  Commons,  on  March  30,  1849,  setting  forth  the  duty 
of  all  public  departments  to  confine  their  expenditure 
within  the  amount  placed  at  their  disposal  by  Parlia- 
ment, the  committee  declared  it  to  be  the  duty  of  each 
department,  with  the  assistance  of  the  Treasury,  so  to 
frame  their  estimates  as  to  provide  as  far  as  possible  for 
all  anticipated  expenditure  ;  and  that,  if  additional  out- 
lay should  unexpectedly  become  necessary,  the  depart- 
ment ought  to  communicate  with  the  Treasury  there- 
upon without  delay.  The  Treasury  should  then  deter- 
mine whether  Parliament  should  be  applied  to  for  a 
supplementary  vote,  or  whether  it  would  be  more  ex- 
pedient to  meet  the  additional  expenditure  by  an 
advance  from  the  surplus  on  hand  from  other  votes.  If 
the  latter,  the  Treasury  should  authorise  the  same  in 
writing.  At  the  making  up  of  the  final  accounts,  copies 
of  all  such  applications,  and  of  the  Treasury  letters  and 
warrants  thereupon,  should  be  presented  to  Parliament. 
A  vote  should  then  be  proposed  in  supply  to  meet  any 
deficiencies,  and  all  surpluses  should  be  surrendered  to 
the  Exchequer.  By  this  plan  the  government  would 
be  at  liberty  to  exercise  its  discretion  in  providing  for 


to  Rep.  on  Pub.  Accts.  p.  192,  Com. 
Pap.  1802,  V.  11. 

'  Min.  of  Evid.  1730,  Com.  Pap. 
1862,  V.  11,  p.  352.  See  cases  cited 
of  abuses  from  want  of  sufficient 
check  over  departments  bj  whom  the 


power  of  transfer  is  exercised, — in 
Ld.  R.  Montagu's  speech.  Hans.  D.  v. 
169,  March  24.  And  see  Rep.  Com* . 
Pub.  Accts.  Evid.  p.  6,  Com.  Pap. 
1864,  V.  8. 
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unexpected  emergencies,  by  permitting  transfers  of  sur- 
pluses to  meet  the  deficiencies,  and  the  House  of  Com- 
mons would  possess  an  opportunity  of  reviewing  such 
transactions,  when  transfers  that  had  been  made  were 
submitted  for  their  approval  in  the  shape  of  a  vote,' 
These  recommendations  were  sanctioned  by  ParUament 
and  by  the  government.     A  new  appropriation  clause  New  form 

.  3    •        1        k  ••API  of  appro- 

was   inserted  in  the  Appropriation  Act  oi   the  year,  priation 

which,  instead  of  authorising  the  Treasury  to  determine  ^bSSe 

finally  on  applications  for  transfers,  merely  empowered  Trearary 

them  to  authorise  the  temporary  use  of  surpluses,  in  tei^orary 

order  that  the  advances  thus  made  might  be  submitted  fa^^otion 

^  ...       to  the  U80 

for  the  sanction  of  ParUament,  and  the  deficiencies  in  of  sur- 
question  be  provided  for  '  in  such  manner  as  Parliament  p^"*®** 
might  direct.'*  A  Treasury  minute,  to  give  efiect  to 
the  new  arrangements,  was  issued  on  January  27, 1863. 
It  prescribed  the  circumstances  under  which  the  naval 
and  military  departments  should  be  at  liberty  to  apply 
for  the  Treasury  sanction  to  expenditure  for  services 
unforeseen  and  unprovided  for  ;  and  the  forms  to  be 
observed  in  such  apphcations,  with  a  view  to  enable  the 
Treasury  to  submit  to  the  House  of  Commons  all  need- 
ful information  in  relation  thereto."  With  such  restric- 
tions there  is  a  manifest  advantage  in  permitting  the 
transfer  of  savings  from  one  vote  to  meet  an  excess 
above  another.""  The  elasticity  of  the  service  would 
be  utterly  destroyed  if  a  minister  had  not  that  power. 
Very  disastrous  results  might  ensue,  if  no  alteration 
were  allowable  in  the  course  of  a  financial  year  in  esti- 
mates which  were  framed  six  months  before  the  year 
began."^  

•  Second    Rep.  Corn*,    of   Pub.  v.  6.    For  latitude  allowed   to  the 

Accts.  pp.    vii.,    viii. ;    Com.  Pap.  War  Office  and  to  the  Admiralty  in 

1862,  V.  11.    And  see  Evid.  before  such  transfers,    particularly    under 

First  Com*.  Pub.  Accts.  Com.  Pap.  the  vote  for  army   works,   see  lb, 

1870,  ▼.  10.  Second  Rep.  pp.  40,  62,  Com.  Pap. 

«  25  &  26  Vict.  c.  71,  sec.  26.  1872,  v.  7. 

»  Com.  Pap.  1863,  v.  29,  p.  173.  '  Rep.  Com*.  Pub.  Accts.  Evid, 

'  Second  Rep.  Com*  Pub.  Accts.  639,  Com.  Pap.  1877,  v.  8. 
1809,    p.    32;    Com.  Pap.   1868-9, 
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A  statement  of  savings  and  deficiencies  upon  the 
grants  for  .army  services  for  the  year  1862-63 — to- 
gether with  copies  of  the  correspondence  between  the 
War  Office  and  the  Treasury  for  authority  to  incur  ex- 
penditure that  would  occasion  an  excess  on  a  particular 
vote — was  communicated  to  the  Committee  on  Public 
Accounts  for  1864.  These  accounts  are  the  first  that 
were  prepared  under  the  altered  system  introduced  by 
the  Appropriation  Act  of  1862,  by  which  the  Treasury 
were  empowered  to  give  a  temporary  sanction  only  to 
applications  for  leave  to  make  use  of  surpluses  to  defray 
excesses  upon  other  services,  and  were  required  to 
submit  to  the  consideration  of  Parliament  the  final  de- 
Benefits  of  termination  thereupon.  The  committee  reported  that 
c^ge.  ^^^  effect  of  this  change  had  been  very  beneficial  to  the 
public  service,  and  that  the  great  object  of  the  altera- 
tion in  the  Appropriation  Act  had  been  accomplished. 
Heretofore  it  had  not  been  customary  for  the  depart- 
ments to  apply  to  the  Treasury  to  authorise  transfers 
until  the  time  for  closing  the  account  was  at  hand, 
which  afforded  no  opportunity  to  the  Treasury  of  exer- 
cising any  judgment  upon  such  appUcations.  'Now, 
before  any  excess  of  expenditure  is  incurred,  the  de- 
partments apply  to  the  Tresisury  for  their  sanction  as 
soon  as  the  necessity  for  it  arises.'  In  many  cases  it  is 
impossible  to  tell,  until  the  account  is  squared,  what  the 
amount  of  excess  or  deficiency  will  be  ;  the  application 
for  the  Treasury  sanction  is  therefore  ordinarily  deferred 
until  the  account  is  made  up.  But  any  large  excess 
must  be  foreseen,  and  no  excess  would  be  sanctioned 
which  could  not  be  covered  by  the  aggregate  vote."" 
All  tem-  The  committee  carefully  considered  the  important 

poraryad-  constitutional   poiut,  as  to   the  mode  in  which  these 

*  Rep.  Com*,  of  Pub.  Accta,  Evid.  unusual  for  the  Treasury  sanction  to 

409-429,  Com.    Pap.    1865,   v.   10.  be  given  in  anticipation  of  an  ex- 

But  from  the  Second   Rep.  of  this  pected  surplus,  which  may  turn  out 

Com*,   in   1869,  p.   20,  Com.  Pap.  to  be  non-existent. 
1868-9,  V.  6,  we  learn  that  it  is  not 
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*  temporary  advances '  should  be  submitted  for  the  sub-  ^^*** 
sequent  sanction  of  the  House  of  Commons.     They  de-  mitted  to 
clared  their  opinion  that,  as  soon  as  the  accounts  ascer-  tionoTthe 
taininff   the  deficiencies  and  savings  on  the  votes  for  Houaeof 
army  and  navy  services  had  been  laid  before  the  House, 
no  time  should  be  lost  in  seeking  the  sanction  of  Parlia- 
ment to  the  '  temporary  advances '  authorised  by  the 
Treasury,  by  a  vote,  '  which  ought  to  receive  the  most 
formal  consideration  and  sanction  of  the  House/     *  A 
vote  in  the  form  of  a  resolution  of  a  committee  of  the 
whole  House  would  be  the  proper  mode  of  effecting  this 
object,  and  of  complying  with  the  provisions  of  the 
Appropriation  Act.'     This  resolution  to  be  embodied  as 
a  clause  in  the  Appropriation  Act/ 

Accordingly,  on  July  18,  1864,  the  reports  of  the 
navy  and  army  expenditure,  for  the  year  ending  March 
31,  1863,  were  considered  in  committee  of  the  whole 
House,  and  resolutions  agreed  to — (1)  setting  forth  the 
savings  effected  in  the  grants  on  behalf  of  these  services, 
and  also  the  amounts  of  expenditure  in  excess  of  the 
said  grants,  which  had  been  '  temporarily  defrayed,' 
under  the  authority  of  the  Treasury,  out  of  the  sur- 
pluses ;  and  (2)  *  That  the  application  of  so  much  of  the 
said  surpluses  be  sanctioned.'  The  effect  of  asking  the 
House  to  pass  these  resolutions  was  explained  by  the 
chancellor  of  the  exchequer  as  intended  *  simply  to  give 
them  the  opportunity,  if  they  thought  fit,  of  disapprov- 
ing of  any  of  these  transfers  from  one  vote  to  another ' ; 
and  that,  if  the  House  did  not  approve  of  the  manner 
in  which  the  government  had  exercised  the  discretion- 
ary power  entrusted  to  them,  they  might  pass  *  a  vote 
of  censure.'*  The  resolutions  above  mentioned  were 
afterwards  embodied  in  the  Appropriation  Act  for  1864.* 


y  Rep.  Com«.  of  Pub.  Accta.  p.  First  Rep.  Com*.  Pub.  Accts.  p.  x. 

V.  Com.  Pap.  1864,  v.  8.  And  see  Com.  Pap.  1876,  v.  8.     Hana.  fa.  v. 

Evid.  pp.  62-54.  231,  pp.  72,  667. 

•  Hans.   D.    y.     176,  p.   1696.          •  27  &  28  Vict.  c.  73,  sec.  26. 
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Similar  proceedings  have  taken  place,  in  subsequent 
sessions,  in  regard  to  the  transfers  of  army  and  navy 
expenditure  for  the  past  financial  year.  These  resolu- 
tions customarily  pass  through  the  House  without 
debate,*"  and  are  embodied  in  the  Appropriation  Acts.*" 
flre*^^-°*  In  the  case  of  expenditure  on  behalf  of  the  Civil 

lowed  on  ScTvices^  the  Treasury  have  no  authority  to  apply  any 
service  surplus  from  one  civil  service  vote  to  meet  deficiencies 
votes.  jj^  another.^  All  surpluses  are  obhged  to  be  surren- 
dered to  the  Exchequer,  and  all  deficiencies  to  be  voted 
by  Parliament.  Each  vote  has  its  own  special  account 
in  the  books  of  the  paymaster- general,  and  a  balance 
of  debit  and  credit  is  struck  every  week.  When  an 
issue  is  applied  for,  the  votes  on  account  of  which  the 
issue  is  required  are  always  specified.  The  consequence 
is,  that  a  civil  service  vote  can  never  be  exceeded,  the 
balances  at  the  end  of  the  year  are  surrendered,  and 
there  are  no  transfers ;  except  from  one  subhead  to 
another,  of  the  same  vote,  a  proceeding  which  is  still 
permitted,  and  for  which  Treasury  sanction  is  generally, 
if  not  invariably,  required. 

In  1873  the  Committee  on  Public  Accounts  suggested®  that 
transfers  of  surpluses  on  votes  for  certain  important  public  works 
and  buildings  to  meet  deficiencies  in  similar  undertakings,  should  be 
authorised  for  a  particular  reason,  explained  in  their  report.  But  in 
the  following  session  the  committee  reviewed  this  suggestion  and 
substituted  for  it  the  advice  that  the  public  departments  should 
endeavour  to  secure  *  a  closer  agreement  between  estimates  and  ex- 
penditure,' so  as  *  to  render  any  change  of  the  kind  contemplated 
unnecessary.' '  Nevertheless,  in  the  matter  of  the  grants  for  educa- 
tional purposes,  by  a  system  of  minutes  in  council,  issued  without 
the  cognisance  of  Parliament,  it  was,  until  recently,  in  the  power  of 
the  crown  to  enter  into  engagements  which  would  have  the  effect 
of  involving  Parliament  in  additional  expenditure  beyond  the  sums 


»»  Hana.  D.  v.  180,  p.  331 ;  lb. 
V.  184,  p.  999. 

«  28  &  29  Vict.  c.  123,  sec.  26  ; 
29  &  30  Vict.  c.  91,  sec.  28.  Hans. 
D.  V  212,  p.  1589.  Quar.  Rev.  v. 
141,  p.  239. 


«*  Rep.  Com®.  Pub.  Accts.  p.  v. 
Com.  Pap.  1874,  v.  6. 

•^  Com.  Pap.  1873,  v.  7,  pp. 
7,22. 

'  Rep.  Com".  Pub.  Accts.  p.  v. 
Com.  Pap.  1874,  v.  6. 
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actually  voted  on  behalf  of  education,  and  from  which  the  House 
could  not  honourably  extricate  itself.  But  in  1862,  the  subject  was 
brought  under  the  notice  of  Parliament,  and  regulations  adopted  to 
prevent  the  continuance  of  this  objectionable  practice. » 

But  all  such  cases  would  come  under  the  review 
of  Parliament,  through  the  appropriation  audit ;  and 
must  be  explained  to  the  satisfaction  of  the  House  of 
CJommons.**  It  is  within  the  power  of  the  Treasury  to 
transfer  a  saving  upon  one  sub-head  to  meet  an  excess 
upon  another,  and  even  in  urgent  cases  to  create  a  new 
sub- head  for  an  expenditure  distinctly  analogous  to  that 
which  is  sanctioned  by  Parliament  under  the  vote.  But 
in  1872  the  Committee  on  Public  Accounts  expressed  a 
hope  that  hereafter  expenditure  may  take  place  more 
closely  in  accordance  with  the  programme  as  exhibited 
in  the  votes.*  At  the  same  time,  there  is  a  fund,  called 
the  *  Qvil  Contingencies  Fund,'  to  meet  unforeseen  civil 
expenditure  in  special  cases,  pursuant  to  the  recom- 
mendations contained  in  the  Fourth  Keport  of  the  Com- 
mittee on  Public  Accounts  in  1861 ;  which  fund  is 
limited,  as  has  been  already  stated,  to  the  sum  of 
120,000/.^ 

A  vote  in  Committee  of  Supply  is  in  the  nature  of  a  The  whole 
maximum.     It  is  not  imperative  on  the  government  to  ^'^^^(^^ 
spend  the  whole  or  any  part  of  the  amount  granted,  but  be  ex- 
it is  a  matter  of  discretion  ;  provided  that  any  parties  ^°  ^  ' 
with  whom  the  government  should  have  entered  into 
contracts  to  execute  works  authorised  to  be  undertaken 
by  parliament,  would  be  entitled  to  claim  compensation 
for  losses  incurred,  if  the  government  should  afterwards 
decide  to  abandon  such  undertakings.''     On  the  other 


»  See  ante,  vol.  1,  p.  468.  •»  See  ante,  p.  20. 

"  See  ante,    p.    35.    First  Rep.  ^  Hans.  D.  v.  165,  p.  1109.     See 

Com*.  Pub.  Accts.  p.  23,  Com.  Pap.  the  case  of  Bentham'a  *  Panopticon,' 

1867,   V.   10;  lb.  p.    9,   Com.  Pap.  authorised  to  be  built  by   Act   34 

1870,  V.  10 ;  lb.  Second  Rep.  pp.  30,  Geo.   III.  c.  84,  but  not  proceeded 

95,  CJom.  Pap.  1872,  v.  7.  with.     Bentham  was    compensated 

'  Second  Rep.  Com«.  Pub.  Accts.  by  Act  52,  Geo.  III.  c.  44.     See  his 

pp.  V.  viii.  6, 29,  Com.  Pap.  1872,  v.  7.  works  v.  11,  p.  96. 


44 


THE    ROYAL    PREROGATIVE. 


hand  no  pledge  should  be  exacted  that  a  particular 
estimate  should  not  be  exceeded  under  any  circum- 
stances.^ 
Votes  to  If  in  addition  to  the  sums  voted  by  Parliament  for 

^ssfr*^  particular  services,  further  expenditure  is  unavoidably 
on  grants,  incurred  thereon,  an  explanatory  statement  must  be  laid 
before  Parharaent,  *  of  sums  required  to  be  voted  in 
order  to  make  good  excesses  on  certain  grants  for  civil 
services '  for  the  particular  financial  year,  showing  the 
causes  of  excess  in  every  instance.  In  this  statement 
the  savings  upon  the  civil  service  grants  for  the  same 
period  v^ill  be  stated  and  contrasted  with  the  excesses, 
for  which  a  further  appropriation  is  required."* 

In  affording  an  explanation  of  the  causes  of  variation  between 
expenditure  and  grant,  the  terms  '  savings '  and  '  deficiencies '  were 
objected  to  as  misleading,  and  a  new  form  of  account  was  recom- 
mended by  the  Committee  on  Public  Accounts." 

This  proceeding  being  essentially  a  matter  of  account, 
it  is  usual  for  the  vote  thereon  to  be  taken  in  a  lump 
sum.®  Votes  for  excesses  should,  if  possible,  be  taken 
before  the  close  of  the  financial  year  in  which  the  ex- 
penditure has  been  incurred,  so  as  to  be  included  in  a 
Ways  and  Means  Bill  to  be  passed  before  the  year  has 
expired." 

So  far  as  relates  to  the  army  and  navy  estimates,  it 
has  for  a  length  of  time  been  the  rule  and  practice 
that,  if  the  money  voted  for  any  particular  service  be 
not  expended  within  the  year,  the  power  of  expenditure 
granted  by  the  vote  ceases,  and  the  money  cannot  after- 
wards be  made  use  of  until  it  is  re-voted  by  Parliament."* 


Balances 
not  ex- 
pended 
within  the 
year  to  be 
surren- 
dered to 
the  Ex. 
chequer. 


»  Hans.  D.  v.  185,  p.  690.  pp.  960, 1069.    But  see  as  to  iinex- 

"»  Com.  Pap.  1870,  v.  48,  pp.  651 ,  pended  balances  on  the  *  China  Vote' 

557.  of  Credit;  Ih.  v.  1 70,  p.  1951 ;  v.  175, 

•  First  Rep.  p.  iii.  Com.   Pap.  p.  1362 ;  Com.  Pap.  1864,  v.  32,  p. 

1870,  V.  10.  261.    The  rule  does  not  apply   to 

"  Hans.  D.  v.  199,  p.  1963.  cases  such  as  the  grant  for  the  con- 

p  Rep.  Com*.  Pub.  Accts.  pp.  iii.,  struction  of  fortifications,  which  was 

xiv.,  Com.  Pap.  1874,  v.  6.  made  by  special  Act  of  Parliament, 

*>  Hans.  D.  v.  141,  p.  181;  v.  165,  and  did  not  come  out  of  the  year's 
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This  rule  has  been  carried  out  of  late  years  very  strictly. 
For  example,  in  1861,  out  of  15,000/.  voted  to  enlarge 
the  MiUtary  College  at  Sandhurst,  5,000/.  only  was  ex- 
pended within  the  year.  Accordingly,  next  session,  the 
balance  of  10,000/.  was  again  included  in  the  estimates. 
This  time  the  House  of  Commons  refused  to  vote  the 
money.  Some  days  afterwards,  however,  the  government 
induced  the  House  to  recommit  the  resolution,  for  the 
purpose  of  reconsidering  their  decision.  Upon  this  occa- 
sion the  vote  was  agreed  to.'  It  is  only  very  lately  that 
the  civil  service  votes  and  miscellaneous  estimates  have 
been  subjected  to  the  same  rule.  In  1857  the  Committee 
on  Pubhc  Moneys  reported  a  recommendation,  that  *  all 
unexpended  balances  should  be  surrendered,  and  grants 
unapplied,  but  required  for  the  completion  of  the 
services  to  which  they  had  been  appropriated,  should 
be  revoted.''  The  Committee  on  the  Miscellaneous  Esti- 
mates in  1860  made  a  similar  recommendation  ;  as  also 
did  the  Committee  on  Pubhc  Accounts,  in  1861,  in  their 
fifth  report.  On  June  24,  1861,  the  under-secretary  to 
the  treasury  informed  the  House  that  the  government 
were  making  arrangements  to  carry  out  these  sugges- 
tions. The  new  system  was  partially  introduced  in  the 
same  year,*  but  it  was  not  universally  adopted  until  the 
following  session."  On  March  31,  1863,  'for  the  first 
time  in  our  financial  history,  all  the  services  were  re- 
quired to  surrender  the  balances  standing  to  their  credit' 
into  the  Exchequer.  The  votes  are  now  taken  '  for  ser-  votes  now 
vices  coming  in  course  of  payment  during  the  year,'  ^^^^  ^^^ 
instead  of,  as  heretofore,  *  for  the  services  of  the  year.'^  within  the 

year. 

income,  but  was  raised  by  annuities,  See    observations     thereon  in    Ty. 

as  an  addition  to  the  national  debt,  minute  of  Feb.  15,  1858,   in   Com. 

lb.  V.  172,  p.   330  ;  Act  26  &  27  Pap.  1867-8,  v.  34,  p.  386. 
Vict.  c.  80.  '  Hans.  D.  v.  164,  p.  315. 

'  Hans.    D.    v.    165,  pp.   1124,  »  lb,  v.  166,  n.  099. 

1419, 1564.  '  First  Rep.  Cbm*.  on  Pub.  Accts 

•  Rep.  Com*,  on  Pub.  Moneys,  p.  p.  iv.  Com.  Pap.  1862,  v.  11.     And 

7,  Com.   Pap.    1867,  sees.  2,  v.  9.  see  ante,  vol.  1,  p.  760. 
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By  this  means,  the  highly  objectionable  system  of  allow- 
ing running  balances  to  go  from  year  to  year  has  been 
stopped,  and  the  control  of  Parliament  over  the  public 
expenditure  has  been  practically  guaranteed. 
Difference        Inasmuch  as  the  Appropriation  Act  of  1862  was  the 

between 

the  Board  first  Act  in  which  the  votes  were  taken  to  meet  the  ex- 
^d^Boaxd  P^i^diture  coming  in  course  of  payment  within  the  finan- 
of  Works  cial  year,  it  is  worthy  of  mention  that  there  was  a  dif- 
point.  ference  of  opinion  between  the  Board  of  Audit  and  the 
Board  of  Works  as  to  the  interpretation  which  should 
be  put  upon  this  Act.  The  Board  of  Works  held  that 
it  was  not  intended  to  deprive  them  of  the  power  of 
using  balances  which  had  accrued  upon  votes  of  Parlia- 
ment anterior  to  1862.  On  the  other  hand,  the  Board 
of  Audit  contended  that  all  such  balances  should  be 
surrendered,  and  that  no  credits  but  those  granted  in 
1862  were  available  for  expenses  coming  in  course  of 
payment  in  the  year  1862-63.  The  adjustment  ulti- 
mately made  by  the  Treasury  in  regard  to  these  accounts 
fell  very  far  short  of  that  which,  in  the  opinion  of  the 
Board  of  Audit,  should  have  taken  place.  This  adjust- 
ment, however,  was  based  on  the  assumption  that  the 
estimates  presented  to  Parliament  by  the  Board  of 
Works  for  the  year  1862-63  were  framed  on  the  prin- 
ciple of  appropriating  to  the  service  of  the  year  the 
balances  remaining  on  account  of  former  grants — that 
the  sums  voted  represent  only  the  estimated  expendi- 
ture founded  on  that  principle — and  therefore  that  it 
was  the  intention  of  Parliament  that  the  new  arrange- 
ment for  the  surrender  of  balances  remaining  at  the 
close  of  the  financial  year  should  take  effect  from  Marcli 
ol,  1863.  But  it  appears  that  the  Board  of  Works 
have  continued  to  spend  their  arrears  of  balances, 
which  had  accrued  before  1862,  up  to  1865,  thereby 
making  use  of  money  without  a  parliamentary  vote. 
These  facts  were  communicated  to  the  Committee  of 
Public  Accounts  in  1865  by  the  secretary  of  tlie  Board 
f  Audit. 
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In  communicating  the  foregoing  particulars  to  the  Dnty  of 
committee,  Mr.  Macaulay  remarked   that  it  was  *  the  of^Com^^ 
natural  and  proper  function  of  the  House  of  Commons  ^^^^i^^ 

^       *  regfftra  to 

to  see  that  the  adjustment  of  the  accounts  as  proposed  Acoounts. 
by  government  is  in  accordance  with  the  requirements 
of  the  Appropriation  Act.'  Hitherto  no  such  adjust- 
ment has  been  made  by  the  House  of  Commons  except 
through  the  instrumentality  of  the  Committee  of  Public 
Accounts.'' 


3.  The  Application  of  the  System  of  Audit  to  the 
Public  Accounts. 

a.  The  Ordinary  Duties  of  the  Board  of  Audit. 

We  now  proceed  to  consider  the  provision  which 
has  been  made  by  ParUament  for  the  examination  and 
audit  of  the  public  accounts. 

From  an  early  period  in  our  constitutional  history, 
the  attention  of  the  House  of  Commons  has  been  direc-  <^^m  of 
ted  to  the  importance  of  securing  an  efficient  audit  of  of  audit." 
the  public  expenditure.  Acts  were  passed  in  the  reigns 
of  William  HI.  and  of  Queen  Anne,  appointing  com- 
missioners of  audit,  by  whose  exertions  flagrant  abuses 
and  misappropriations  of  public  money  were  brought 
to  light,  from  time  to  time,  and  the  offenders  subjected 
to  censure  and  punishment,  at  the  instigation  of  the 
Commons.  But  in  the  two  succeeding  reigns  the 
Commons  relaxed  in  their  vigilance.  Not  only  did 
they  refuse  to  pass  an  Audit  Act,  but  in  two  instances 
they  gave  to  the  crown  an  unlimited  vote  of  credit,  or 
power  to  apply  the  whole  supply  of  the  year  as  the 
Crown  might  direct.""  In  1780,  however,  in  conse- 
quence of  Mr.  Burke's  efforts  in  the  cause  of  economic 
reform,   an  Act  was  passed  appointing  audit  officers, 

^  Rep.  Com".  Pub.  Accts.  Evid.  »  Olode,  Mil.  Forcea,  v.   1,  pp. 

79-140,   270,  &c^Com.  Pap.  1866,     110,126. 
V.  10.    And  see  post,  p.  66. 
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named  by  the  crown,  and  not,  as  heretofore,  chosen  by 
ballot  out  of  the  House  of  Commons.^  At  length  in 
1786  a  permanent  board  of  commissioners  for  auditing 
the  public  accounts  was  constituted  by  the  Act  25  Geo. 
in.  c.  52.  The  duties  of  the  board  were  defined  and 
enlarged  by  several  subsequent  statutes.* 

Nevertheless,  up  to  the  time  of  the  recent  change 
Defective  in  the  Constitution  of  the  Audit  Board  by  its  amalgama- 
first  esta-  tion  with  the  Exchequer  department,  its  position  and 
biished.  functions  were  confessedly  anomalous  and  unsatisfac- 
tory. Presided  over  by  commissioners  who  were  nomi- 
nally independent  of  the  Treasury,  the  duties  of  the 
board  were  discharged,  not  by  the  auditors  themselves, 
but  by  clerks  appointed  by  the  Treasury,  and  subject 
to  the  direction  and  control  of  that  department — a 
position  which  naturally  unfitted  them  for  exercising  an 
impartial  investigation  into  the  operations  of  the 
Treasury  itself.  It  has,  indeed,  been  alleged  that  the 
Treasury  refrained  from  any  interference  with  the 
board  in  the  fulfilment  of  the  duties  assigned  to  it  by 
statute ;  *  and  that  with  regard  to  accounts  examined 
under  the  'appropriation  audit,'  which  is  conducted 
on  behalf  of  Parliament,  the  Treasury  and  the  Board  of 
Audit  were  equally  agreed  that  the  latter  should  re- 
ceive no  instructions  from  the  former,  which  would 
be  inconsistent  with  the  performance  of  their  duty  to 
Parliament.^ 

Notwithstanding  its  parliamentary  origin  and  pecu- 
Board  of  liar  responsibilities,  the  Board  of  Audit  was  undoubtedly 
pendent^  ^  department  of  the  executive  government,  dependent 
oveMurv  ^P^°  ^^^  Treasury  for  the  regulation  of  its  strength, 
resources,  and  organisation  ;  and  as  regards  the  exami- 
nation of  accounts  under  the  administrative  audit,   it 

y  See  Clode,  Mil.  Forces,    v.  2,  Com*.  Pub.  Accte.   Evid.  p.  37,  Com. 

p.  138.  Pap.  1862,  V.  11. 

«  lb.  c.  24.  *  Rep.  Com*.  Pub.   Accte.  Evid. 

•  See  Treasury  minute,  Com.  1191-1200,  Com.  Pap.  1866,  v.  10. 
Pap.  1857-58,  v.  34,  p.  386.    Rep. 
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was  likewise  dependent  upon  the  Treasury.  But  by 
the  gradual  extension  of  the  principle  of  the  appropria- 
tion audit,  the  department  has  been  elevated  into  a 
more  independent  position.  As  soon  as  the  main  func- 
tions of  the  auditors  shall  be,  not  to  act  on  behalf  of 
the  Treasury  as  a  check  upon  the  transactions  of 
Treasury  accountants,  but  on  behalf  of  the  House  of 
Commons  as  a  check  upon  the  pecuniary  transactions 
of  the  Treasury  itself,  of  the  other  great  departments 
of  state,  and  of  the  executive  government  generally, 
the  auditors  will  probably  become,  in  fact  as  well  as  in 
theory,  the  servants  of  the  House  of  Commons,  and  de- 
pendent upon  the  House,  not  only  for  guidance  as  to 
what  duties  they  should  perform,  but  for  the  means  of 
performing  those  duties  efficiently .° 

Still,  it  is  important  to  remember  that  the  Audit  is  in  fact 
Office  was  never  designed  to  exercise  any  direct  control  bo^Tof 
over   the   public   expenditure.     In  the  words   of  Mr.  verifica- 
Gladstone, '  it  is  a  board  to  ensure  truth  and  accuracy 
in  the  accounts  of  the  public  expenditure,  and  might 
properly  be  termed  a  board  of  verification.'    To  attempt 
to  confer  upon  it  coercive  and  controlling  powers,  or  a 
right  to  judge  of  the  propriety  or  expediency  of  any 
such   expenditure,  would   be  to   transfer  to  it  what 
strictly  belongs  to  the  House  of  Commons.^    It  is  as  an 
auxiliary  to  the  labours  of  the  Standing  Committee  on 
Public  Accounts  that  the  investigations  of  the  Audit 
Office  are  mainly  important,  and  are  capable  of  being 
made  increasingly  valuable.*' 

By  the  Act  of  1866,  for  consolidating  the  Exchequer 
and  Audit  Offices,  the  duties  and  responsibilities  of  the 
Audit  branch  of  the  new  department  are  considerably 
increased.     It  wiU  now  be   required  to  examine  the 

*  ObfiOTvations  of  Mr.  Macaulay,    Finance  Com*,  of  1819,  Com.  Pap. 
Secretary  Bd.  of  Audit,  p.  148.  Com.     1871,  v.  1 1. 

Pap.  1865,  V.  10.  •  Rep.  Com*.  Pub.   Accta.  Evid. 

*  Hans.  D.  v.  165,  p.  1350.    And    pp.   9,  35,   66.     Com.    Pap.     1«04, 
see    extract     from    Fifth    Rep.    of    \   8. 
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Enlarged 
functions 
of  the 
Audit 
Office. 


Andit  of 
fees. 


Indepen- 
dent posi- 
tion of  tlie 
Audit 
Office  un- 
der the 
new  Act. 


accounts  connected  with  the  permanent  charges  on  the 
Consolidated  Fund,  the  accounts  relating  to  the  receipts  of 
money  payable  into  the  Exchequer,  and  the  whole  of  the 
accounts  relating  to  the  voted  services.  In  addition  to 
this,  it  is  provided  by  section  33  of  the  said  Act,  that 
the  Treasury  shall  have  the  power,  in  case  of  any  other 
accounts  coming  before  them  which,  on  public  grounds, 
they  might  consider  it  desirable  to  subject  to  revision, 
to  refer  the  same  to  the  Audit  Office  for  examination^ 
even  though  they  did  not  relate  to  the  receipt  and  ex- 
penditure of  public  imperial  funds.  It  has  been 
suggested,  however,  by  officers  of  the  board  and  others, 
that  this  power  should  only  be  exercised  in  rare  and 
pecuUar  cases,  and  that  as  a  rule  the  labours  of  the 
commissioners  should  be  as  much  as  possible  confined 
to  the  business  of  examining  accounts  relating  to  the 
receipt,  issue,  and  expenditure  of  imperial  funds.' 

It  is  furthermore  provided  by  section  34  of  this  Act, 
that  all  public  officers  who  are  in  the  receipt  of  fees 
shall  account  for  the  same  to  the  Audit  Office.  But  this 
security  is  confessedly  inadequate  as  a  means  of  ascer- 
taining whether  all  the  fees  received  in  any  public 
department  are  brought  to  credit.  All  it  can  accom- 
plish is  to  provide  that  all  the  fees  brought  to  credit 
are  duly  accounted  for.  The  check  upon  receipts  must 
necessarily  be  conducted  by  some  efficient  system  of 
check  and  counter -check  in  the  department  itself.^ 

This  Act,  which  substitutes  a  comptroller  and 
auditor-general  for  the  Board  of  Audit,  and  subjects 
the  whole  public  expenditure  to  the  operation  of  the 
*  Appropriation  Audit,'  will  undoubtedly  impart  new 
life  and  vigour  into  the  system  of  auditing  the  public 
accounts.  Independently  of  the  advantages  to  be 
anticipated  from  the  general  application  of  the  appro- 


f  Oom.Pap.  1866,  V.  7.  (Excheq. 
and  Audit  Bill)  Evid.  241-257.  But 
see  Ti-easury  Minute  of  March  2,1867. 


Com.  Pap.  1867,  v.  39,  p.  837,  &c. 

»  Com.  Pap.  1866,  v.  7,  p.  640. 
Evid.  233-240. 
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priation  audit  to  every  branch  of  the  public  expenditure, 
a  point  to  be  hereafter  specially  noticed,  much  benefit 
will  result  from  the  greater  degree  of  independence 
assigned  to  the  audit  officers  over  that  which  they 
previously  enjoyed.  It  is  true  that  the  Treasury  is  still 
empowered  to  appoint,  from  time  to  time,  such  officers 
as  may  be  required  for  conducting  the  business  of  the 
department,  their  number  and  salaries  being  regulated 
by  order  in  council.  But  this  power  is  conferred  upon 
the  Treasury  in  order  that  there  may  be  some  member 
of  the  government,  having  a  seat  in  the  House  of  Com- 
mons, responsible  for  such  appointments.^  And,  on  the 
other  hand,  the  comptroller  and  auditor-general  is 
authorised  to  promote,  suspend,  or  remove,  any  of  the 
employes  in  his  department ;  to  make  rules  for  the  con- 
duct of  business  therein ;  and  (subject  to  the  approval 
of  the  Treasury)  to  estabUsh  regulations  for  the  guidance 
of  all  public  accountants  ^ 

In  proceeding  to  define,  more  particularly,  the  func-  Depart- 
tions  which  appertain  to  the  Audit  Office,  as  a  depart-  ^alt. 
ment  for  examining  and  verifying  the  pubhc  accounts, 
it  should  be  premised  that,  irrespective  of  the  operations 
of  this  board,  every  department  in  the  state  is  bound  to 
apply  to  their  expenditure  some  sort  of  check  or  de- 
partmental audit,  whether  their  accounts  are  examined 
by  independent  auditors  or  not.^ 

The  accounts  of  the  Foreign  Office  were  not  audited  by  the  Audit 
Board,  but  by  the  permanent  under-secretary  of  state  for  foreign 
affairs.^  But  under  the  provisions  of  the  Public  Moneys  and  Ac- 
counts Act  of  1866,  it  is  provided  that,  from  April  1,  1867,  these 
accounts  shall  be  subjected  to  the  appropriation  audit,  and  to  the 
revision  of  the  comptroller  and  auditor-general.^ 

And  in  addition  to  the  check  to  which  .public  ac- 

*  Hans.  D.  v.  182,  p.  1864.  *  See  Special  Rep.  from  Com.  on 

*  R«p.  Com*.  Pub.  Accts.  (Ex-  Pub.  Accts.  on  the  Exchequer  and 
eheq.  and  Audit  Bill),  Evid.  291-  Audit  Departments  Bill,  Evid.  314- 
303.     Com.  Pap.  1866,  V.  7.  383;    Com.  Pap.   1866,  v.  7  ;  Rep. 

J  76.  1805,  V.  10.  Evid.  280.  Com*.  Dipl.  Service,  p.   66;    Com. 

^  Hans.  D.  v.  179,  p.  1100.  Pap.  1870,  v.  7. 
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counts  may  be  subjected  in  the  department  to  which 
they  relate,  all  accounts  of  public  expenditure  are  liable 
to  two  kinds  of  audit — 1.  The  administrative  audit ;  2. 
The  appropriation  audit. 
Adminis-  The  administrative  audit,  as  its  name  imports,  is 

^^d^r  conducted  on  behalf  of  the  Treasury,  with  a  view  to  pur- 
poses which  are  purely  administrative.  Until  recently, 
this  was  the  only  kind  of  audit  applied  to  the  public 
accounts  ;  and  it  is  still  the  only  check  which  is  ap- 
plied to  the  miscellaneous  civil  service  accounts,  with 
certain  exceptions  to  be  hereafter  noticed.  This  audit 
may  be  conducted  by  any  persons  whom  the  Treasury 
shall  appoint ;  in  fact,  it  is  sometimes  conducted  by  the 
paymaster  in  Scotland,  by  the  paymaster-general,  by 
the  Board  of  Trade,  and  even  by  the  Treasury  itself. 
But  it  has  been  usually  conducted  by  the  Board  of 
Audit,  acting  exclusively  on  behalf  of  the  Treasury,  and 
with  a  view  to  enable  the  Treasury  to  maintain  their 
legitimate  authority  and  control  over  the  various  depart- 
ments of  expenditure.""  The  board  has  no  authority  to 
apply  this  audit  to  the  public  expenditure  generally,  but 
only  to  such  accounts  as  they  may  be  directed  by  the 
Treasury  to  examine.  Apart  from  the  mere  business  of 
checking  the  accounts,  it  is  the  main  duty  of  the  board, 
in  conducting  this  audit,  to  determine  whether  the  de- 
partmental expenditure  has  been  in  accordance  with 
Treasury  instructions,  whether  special  or  general.  After 
receiving  the  auditor's  report,  it  becomes  the  duty  of 
the  Treasury  to  decide  what  should  be  done  in  respect 
to  any  irregularity,  or  departure  from  the  directions  of 
the  Treasury,  that  may  be  pointed  out  therein." 

It  is  not  a  little  curious,  that  amongst  the  numerous 

"  Appended  to  the  Fifth  Rep.  »  Rep.  Cora*.  Pub.  Moneys,  p.  14, 

of  the  Pub.  Accts.  Com*,   for  1861  Com.  Pap.  1857,  Second  Sess.  v.  9  ; 

is  a  table  of  the  accounts  which  are  Rep.  Com'.  Pub.  Accte.  Evid,  3,  4, 

audited  by  the  Audit  Board,  and  of  118,  262,   &c. ;     and  App.  p.   119, 

tho8e  wluch  are  audited    by  other  Com.  Pap.  1865,  v.  10. 
departments. 
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statutory  provisions  relating  to  the  administrative  audit,  JPP®^?^ 
none  can  be  found  which  imposes  on  the  auditors  the  adminis- 
duty  of  questioning,  or  even  of  noticing,  any  expenditure  *^*^® 
that  may  have  been  incurred  in  excess  of  a  parliament- 
ary vote,  or  in  respect  of  a  service  for  which  no  appro- 
priation whatever  had  been  made.°  This  left  the  door 
open  for  much  abuse,  and  enabled  the  Treasury  to  ex- 
pend money  which  had  been  granted  for  one  service  for 
entirely  different  purposes,  without  fear  of  detection  or 
censure  by  Parliament.  Sometimes  it  happened,  how- 
ever, that  such  reckless  and  extravagant  expenditure 
was  incurred,  more  particularly  on  behalf  of  the  army 
or  navy,  as  to  call  for  the  special  interposition  of  Par- 
liament.**  For  example,  the  Admiralty  account,  for  a 
series  of  years  prior  to  1831,  was  systematically  misap- 
propriated.*^  It  was  not  until  the  year  1832  that  a 
partial  remedy  was  found  for  this  evil,  by  the  introduc- 
tion of  a  new  description  of  audit,  which  will  now  engage 
our  attention. 

b.  The  Nature  and  Operation  of  the  Appropriation 

Audit. 

It  reflects  the  highest  credit  upon  the  government  ^J^^^  ^^ 

1  •    J    1        1     c         1  •     •  1      •    •  .the  appro- 

that  we  are  inaebted,  for  this  important  admimstrative  priation 
reform,  to  one  who  held  at  the  time  a  prominent  office 
in  the  state.' 

In  1876  the  Committee  on  Public  Accounts  presented  three 
Reports.*  The  third  points  out  that  ever  since  the  year  1868,  the 
Committee  on  Public  Accounts  had  repeatedly  urged  that  the  pre- 
sent mode  of  examining  the  military  and  naval  expenditure  was  in- 


audit. 


•  Bep.  Com*.  Pub.  Accts.   App.  effected  by  Appropriation  Audit  of 
p.  119,  Com.  Pap.  1866,  v.  10.  Navy  and  Army   Accte.   and  differ- 

»  3  Hataell,  pp.  209-2J1.  ence  between   same  and  of   appro- 

•»  Rep.  Com*.  Pub.  Accts.  p.  119,  priation  and  audit  afterwards  applied 

Com.  Pap.  1866,  v.  10.  to  Civil  Service  Exp.,  and   need  of 

'  See  Correspondence,  &c.  Exchq.  making  the  latter  audit  of  general 

and   Audit  Depts.  Act,  1866,  Com.  application  to  Navy,  Army  and  Civil 

Pap.  1867,  V.  31^,  p.  176.  Service  Accts.  see  Third  Rep.  Com*. 

•  For  particulars  as    to  reform  Pub.  Accts.  Com.  Pap.  1876,  v.  8. 
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Report  sufficient.  In  this  opinion  the  Treasury  entirely  agree,  notwith- 
Commit-  standing  the  arguments  which  have  been  urged  to  the  contrary  by 
tee  Public  jjigjj  authorities.  Up  to  1866,  indeed,  military  and  naval  expendi- 
1876.  '  *"^  alone  (with  some  trifling  exceptions)  was  subjected  to  an  audit 
on  behalf  of  Parliament.  Other  branches  of  the  public  expenditure, 
though  carefully  audited  on  behalf  of  the  Treasury,  were,  as  far  as 
concerned  Parliament,  absolutely  unaudited,  before  the  passing  of 
the  Exchequer  and  Audit  Act.  In  framing  that  statute,  Parliament 
took  for  its  model  the  Acts  of  1832  and  1846,  for  the  audit  of  naval 
and  military  expenditure.  But  the  audit  applied  to  the  accounts  of 
the  Civil  and  Ilevenue  departments  under  that  Act  has  been  im- 
proved and  perfected  within  the  past  ten  years,  while  that  applied 
to  the  military  and  naval  expenditure  has  remained  unchanged. 
Thus  the  system,  which  in  1866  was  the  most  thorough  in  use  in  the 
public  service,  has  in  1876  become,  the  least  complete,  and  the  most 
in  need  of  revision. 

Few  persons  are  aware  of  the  revolution  in  the  public  accounts 
that  has  taken  place  under  the  Exchequer  and  Audit  Act,  through 
the  reports  of  the  comptroller  and  auditor-general,  addressed  to 
the  House  of  Commons.  These  reports  are  submitted  to  the  judg- 
ment of  the  Public  Accounts  Committee,  and  every  irregularity, 
which  in  former  days  would  have  been  hidden  within  the  walls  of  a 
department,  is  examined  and  reported  on,  and  the  financial  adminis- 
tration of  the  civil  departments  is  thus  subjected  to  public  criticism. 
So  that  if  the  first  lord  of  the  treasury,  or  a  secretary  of  state, 
should  order  expenditure  contrary  to  an  Act  of  Parliament,  or  to 
the  established  rules  of  the  service,  or  of  the  department  over  which 
he  presides,  the  fact  is  certain  to  be  made  known  to  Parliament  by 
the  independent  auditor  in  his  report  upon  the  appropriation 
account  of  the  vote  to  which  such  expenditure  is  charged.  The 
lords  of  the  treasury  gratefully  acknowledge  the  efficacy  of  the 
independent  audit  administered  by  the  comptroller  and  auditor- 
general,  and  the  readiness  with  which  the  departments  have  ac- 
cepted and  thoroughly  carried  out  the  principles  of  the  new  system  ; 
and  if,  on  the  one  hand,  the  responsibility  of  the  Treasury  to  Parlia- 
ment for  financial  order  throughout  the  service  has  been  rigidly 
enforced,  on  the  other  hand  the  Treasury  have,  with  the  co-operation 
of  the  comptroller  and  auditor-general,  been  enabled  to  exercise,  far 
more  completely  than  previously,  the  control  entrusted  to  them  by 
constitutional  usage,  and  which  is  essential  to  the  maintenance  of 
that  financial  order  for  which  they  are  responsible.  Having  received 
from  the  various  departments  charged  with  the  expenditure  of  the 
several  supply  grants  of  each  year,  accounts  of  the  appropriation 
thereof,  it  becomes  the  duty  of  the  comptroller  and  auditor-general 
to  examine  them  on  behalf  of  the  House  of  Commons,  for  the  purpose 
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of  ascertainiiig  whether  these  accounts  are  severally  supported  by  Report 
proper  vouchers,  and  ordered  for  payment  by  proper  authority  ;  that  ^°^^^- 
they  have  been  accurately  computed,  and  applied  to  the  purposes  Accounts, 
for  which  the  money  was  voted  ;  and  that  they  are  in  accordance  1876. 
with  statute  and  Treasury  authority,  and  with  the  formal  regulations 
of  the  particular  department.  In  so  doing,  however,  the  comptroller 
and  auditor-general,  if  unsatisfied  in  regard  to  a  particular  pay- 
ment, decides  nothing,  but  merely  reports  his  opinion  to  Parliament ; 
it  is  practically  reserved  to  the  House  of  Commons  to  decide,  in 
doubtful  cases,  whether  the  money  has  or  has  not  been  expended 
in  accordance  with  the  intentions  of  Parliament.  The  Treasury 
minute  then  proceeds  to  discuss  the  nature  and  extent  of  the  pro- 
posed audit  in  its  application  to  military  and  naval  accounts.  In 
view  of  the  excellent  detailed  audit  to  which  these  accounts  are  already 
subjected,  the  Treasury  are  of  opinion  that  a  second  detailed  exam- 
ination of  the  same  is  not  desired,  but  that  a  *  test '  audit  would 
satisfy  the  essential  requirements  of  an  independent  audit,  and  avoid 
at  the  same  time  unnecessary  labour  and  expense.  They  proposed, 
therefore,  that  the  comptroller  and  auditor-general  should  under- 
take this  duty,  in  respect  to  military  expenditure  in  the  first  in- 
stance, and  experimentally,  with  a  view  to  the  ultimate  adoption  of 
permanent  arrangements  for  the  extended  audit  of  military  accounts, 
and  also,  in  concert  hereafter  with  the  lords  of  the  admiralty,  of  a 
similar  scheme  for  naval  expenditure  Upon  a  copy  of  this  minute 
being  communicated  to  the  secretary  of  state  for  war,  he  protested 
against  the  proposed  reform,  upon  the  ground  that  the  application  of 
a  test  audit  by  the  comptroller  and  auditor-general  to  the  appro- 
priation accounts  of  moneys  granted  for  army  services  would  place 
difl&culty  in  the  way  of  the  maintenance  of  the  necessary  authority 
of  the  secretary  of  state  in  the  administration  of  the  War  depart- 
ment. The  Treasury  did  not  concur  in  this  opinion,  and  while  most 
d&sirous  to  act  in  concert  with  the  secretary  for  war  on  all  points, 
were  compelled,  in  view  of  their  responsibility  under  the  Exchequer 
and  Audit  Act,  and  the  repeated  recommendations  of  the  Public 
Accounts  Committee,  to  appeal  for  a  final  decision  upon  the  question 
to  the  Committee  on  Public  Accounts.^  Whereupon  the  committee, 
being  informed  by  the  comptroller  and  auditor-general  that  he 
cordially  concurred  in  the  suggestions  of  the  Tresisury,  and  was  pre- 
pared to  give  effect  to  the  same  as  speedily  as  possible,  expressed 
their  desire  that  there  should  be  no  delay  in  the  application,  or  hin- 
drance to  the  smooth  working  of  an  audit  of  the  army  accounts, 
similar  in  character  (although  limited  in  extent)  to  that  which  has 
been  so  beneficially  applied  to  the  accounts  of  civil  service  expenditure. 
They  furthermore  stated  their  belief  that  the  difficulties  raised  by 

*  Third  Rep.  Corn'.  Pub.  Accts.  Com.  Pap.  1876,  v.  8,  p.  141. 
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the  War  Office  would,  on  further  consideration,  be  found  to  be  more 
theoretical  than  practical,  and  capable  of  being  readily  solved  by 
care,  discretion,  and  mutual  forbearance.  The  committee  also  de- 
clared their  opinion  that  it  was  equally  desirable  to  establish  a  test 
audit  for  naval  as  well  as  for  military  accounts."  Accordingly,  on 
March  6,  1877,  the  first  report  of  the  comptroller  and  auditor- 
general  upon  the  appropriation  account  of  the  receipts  and  expendi- 
ture for  army  services  for  the  year  ended  March  31,  1876,  was  laid 
before  the  House  of  Commons.  Prefixed  to  this  report  is  a  brief 
narrative  of  the  circumstances  under  which  the  test  audit  was  com- 
menced and  conducted,  noting  the  difficulties  that  had  been  encoun- 
tered, and  the  satisfactory  results  already  obtained  in  the  introduc- 
tion of  the  new  system,  and  concluding  with  the  expression  of  an 
opinion  that  there  are  no  sufficient  grounds  for  delaying  the  appli- 
cation of  a  similar  test  audit  to  the  accounts  of  naval  services.^ 

In  1877  the  committee  presented  but  one  report.  This  report, 
presented  on  May  1 6,  reviewed  the  appropriation  accounts  for  the 
year  ending  March  31,  1876,  together  with  the  reports  of  the  comp- 
troller and  auditor-general  thereon. 

The  committee  again  adverted  to  the  necessity  that  Parliament 
should  be  duly  informed,  by  a  note  in  the  estimates,  appended  to 
the  vote  for  the  salary  or  superannuation  allowances,  of  any  public 
officer  who  may  be  in  receipt  of  extra  payments  for  public  services 
in  addition  to  the  fixed  salary  of  his  office  (other  than  casual  pay- 
ments to  reimburse  him  for  expenses  actually  incurred),  in  order 
that  the  whole  of  the  official  emoluments  received  by  any  officer 
of  the  crown  from  whatever  source  may  appear.  They  note, 
with  satisfaction,  the  issue  of  a  Treasury  minute  of  September  15, 
1876,  enjoining  this  rule  upon  all  the  public  departments.  They 
are  also  of  opinion  that  whenever  such  additional  remuneration  is 
paid  out  of  a  grant  for  another  department,  even  for  services  ren- 
dered out  of  office  hours,  the  head  of  the  department,  paying  the 
salary  or  superannuation  allowance,  should  be  notified.^ 

In  considering  the  question  of  enforcing  individual  responsibility 
upon  public  officers  in  respect  to  payments  which  have  been  dis- 
allowed by  the  committee,  they  approve  of  a  course  of  procedure 
set  forth  in  a  Treasury  minute  of  March  13,  1877,  laying  down,  as 
it  does,  the  principle  that  disallowances  recommended  by  this  com- 
mittee can  only  be  removed  by  the  action  of  Parliament.  The  per- 
sons responsible  for  such  irregular  expenditure  must  remain  charge- 
able therewith,  unless  and  until  the  Treasury  may  recommend  that 


»  Third  Rep.  Com*.  Pub.  Accts. 
p.  iv.     Com.  Pap.  1876,  v.  8. 

"^  Com.  Pap.  1877,  v.  50,  p.  208. 


"  Rep.  Com*.  Pub.  Accts.  pp. 
vii.,  6,  49,  and  App.  88,  Com.  Pap. 
1877,  V.  8. 
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the  deficiency  be  made  good  by  a  special  grant,  voted  by  the  House  Report 
of  Commons.^  ^""^Wio 

The  committee  then  proceeded  to  comment  upon  the  extended  Accoantfl, 
audit  into  army  accounts,  which  had  been  undertaken  by  the  comp-  1877. 
troller  and  auditor-general,  pursuant  to  the  wishes  heretofore  re- 
peatedly expressed  by  the  committee,  and  they  express  their  opinion 
upon  certain  points  elicited  in  the  course  of  the  test  examination  of 
these  accounts,  and  of  the  accounts  of  charges  defrayed  by  the  War 
Office  on  behalf  of  India.7 

In  the  year  1832,  Sir  James  Graham,  who  was  at  Navy  Ac- 
that  time  first  lord  of  the  admiralty,  introduced  into  ^^^ 
the  House  of  Commons  a  Bill  for  the  better  regulation 
of  the  naval  accounts,  the  most  prominent  feature  of 
which  was  a  provision  empowering  the  commissioners 
of  audit  to  examine  the  accounts  and  vouchers  of  naval 
expenditure,  side  by  side  with  the  votes  and  estimates 
for  the  naval  service ;  and  to  report  the  result  of  the 
comparison  annually  to  the  House  of  Commons.  This 
Bill  became  law  ;  and,  pursuant  to  its  requirements,  the 
votes  for  naval  services  were,  for  the  first  time,  arranged 
under  distinct  heads,  or  branches  of  expenditure,  in  the 
annual  Appropriation  Act ;  in  a  form  which,  with  some 
slight  alterations,  has  been  observed  ever  since." 

Prior  to  the  introduction  of  this  reform,  the  several  it«  pecu- 
amounts  voted  in  supply  for  various  navy  services  were  l^,  "^ 
added  together,  and  included  in  the  Appropriation  Bill 
in  a  bulk  sum,  to  the  credit  of  the  naval  service  gene- 
rally. This  practice  was  justified  by  the  presumed  im- 
possibility of  estimating  beforehand,  with  any  certainty, 
the  probable  sum  required  for  each  service.  So  long  as 
it  continued,  the  whole  of  the  naval  money,  except  that 
voted  to  defray  the  navy  debt,  could  be  legally  applied 
to  any  one  service ;  subject,  of  course,  to  future  enquiry 
by  the  House  of  Commons,  as  to  the  expediency  of  such 
an  appropriation. 

«  Rep.  Com*.  Pub.  Accta.  pp.  xi.,  ■  For    full    particulars    of  thia 

xii.,  530,  App.  101.  Ck)m.  Pap.  1877,  change,  see  Rep.  Com*.  Pub.  Accts. 

▼.  8.  Evid  pp.  1-4,  &c.  Com.  Pap.  1862, 

y  lb,  pp.  xv.-xix.  V.  11. 
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The  appropriation  audit  cured  this  evil ;  and,  in  spite 
of  some  defects  of  detail,  it  has  worked  well.  In  1846 
a  new  Act  was  passed  (the  9  &  10  Vict.  c.  92),  which 
Extended  extended  the  operation  of  the  audit  to  the  accounts  of 
accounts,  military  as  well  as  naval  expenditure.  This  Act  also 
establishes  the  principles  which  should  be  applicable  to 
the  future  extension  of  the  appropriation  check  to  other 
departments.* 

The  efficiency  of  the  new  scheme  of  audit  was  further 
secured  by  the  government  not  merely  taking  the  votes 
for  the  distinct  and  separate  naval  services  for  which 
they  were  granted  in  Committee  of  Supply,  but  also  re- 
stricting the  application  of  the  grants  to  payments  actu- 
ally made  on  behalf  of  the  particular  service  within  the 
period  of  the  financial  year.^ 

It  should  be  observed,  however,  that  the  appropria- 
tion audit  was  not  intended  to  limit  the  discretion  of  the 
responsible  departments  of  state  entrusted  with  naval  or 
military  expenditure,  so  as  to  prevent  them  from  deviat- 
ing from  the  directions  of  the  Appropriation  Act  in  cases 
of  necessity,  but  merely  to  secure  such  a  revision  of 
their  accounts,  by  an  independent  authority,  as  would 
suffice  to  detect  any  departure  from  the  particular  ap- 
plication of  the  votes  which  had  received  the  sanction 
Power  of  of  Parliament.''  Both  the  Admiralty  and  the  War  de- 
"iSes^^  partments  still  retain  the  power  of  making  use  of  the 
surplus  of  one  vote  to  meet  any  deficiency  in  another, 
provided  the  aggregate  grant  for  naval  or  miUtary  ser- 
vices is  not  exceeded.  This  power,  as  we  have  already 
stated,**  is  exercised  with  the  knowledge  and  consent  of 
the  Treasury. 

*  Rep.  Com".  Pub.  Accts.  Evid.  in  the  Rep.  Com*.  Pub.  Accts.  Evid. 

227,  Com.  Pap.  18(35,  v.  10.  pp.  34-41,  Com.  Pap.  1862,  t.  11. 

*•  lb,  p.  120.  And  see  antej  p.  44.  See  further,  on  this  subject,  Rep.  of 

«  Rep.  Com*.  Pub.  Moneys,  p.  6,  Com*,  in  1866,  p.  17,  &c.  and  App. 

Com.  Pap.  1857,  Sess.  2,  v.  *9.    The  pp.  116-148,  Com.  Pap.  1865,  v.  10. 

nature,  scope,  and  mode  of  applying  *  Antty  p.  38. 

the  appropriation  audit  are  described 
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In  1851,  by  the  Act  14  &  15  Vict.  c.  42,  the  appro-  Further 
priation  audit  was  directed  to  be  applied  to  the  newly-  of  thT^*^ 
created  departments  of  the  Board  of  Woods  and  the  ^PP^p^ 
Board  of  Public  Works. 

In  1856,  the  Committee  on  Public  Moneys  was  ap- 
pointed. They  sat  for  two  sessions  ;  and  their  report, 
in  1857,  *  has  formed  the  text  of  all  that  has  been  subse- 
quently said  or  written  on  the  subject  of  the  appropriation 
audit.'  They  recommended  that  it  should  be  applied  to 
the  *  accounts  of  income  and  expenditure  kept  at  the 
Treasury,  to  the  accounts  of  the  revenue  departments, 
and  to  the  various  accounts  comprising  the  expenditure 
of  the  votes  for  civil  services,  including  civil  contingen- 
cies.' •  Lord  Palmerston's  government,  by  a  Treasury 
minute  dated  February  15,  1858,  and  Lord  Derby*s 
government,  by  a  minute  of  December  23,  1858,  each 
agreed  to  the  principle  of  this  recommendation,  but 
pointed  out  certain  practical  difficulties  in  the  way  of  its 
immediate  adoption.' 

In  1860,  by  the  Act  24  &  25  Vict.  c.  93,  the  appro- 
priation audit  was  extended  to  the  expenditure  of  the 
customs,  the  inland  revenue,  and  the  post-office  depart- 
ments; and  in  1861  (pursuant  to  the  report  of  the  Com- 
mittee on  Public  Accounts  of  that  year),  to  payments 
out  of  the  civil  contingencies  fund.  It  only  remained 
that  it  should  be  applied  to  the  miscellaneous  civil  ser- 
vice expenditure ;  an  undertaking  which,  after  having 
been  repeatedly  urged  upon  the  government  by  the 
Committee  on  Public  Accounts,^  was  at  length  accom- 
plished in  1866,  by  the  Exchequer  and  Audit  Depart- 
ments Act,  29  &  30  Vict.  c.  39. 

This  Act  repeats  all  previous  enactments  in  reference 
to  the  appropriation  audit,  and  provides  for  its  ultimate 


•  Report,  p.  6.  Com.  Pap.  1867,    »  See  Report  of  1862,  p.  iii.  and 

T.  a,  2nd  Seas.  App.  p.  2 ;  Report  of  1864,  App.  Nos. 

^  Com.  Pap.  1857-8,  v.  84,  p.  3  and  4. 
862 ;  Ih.  1860,  V.  39,  pt.  1,  p.  176. 
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application,  upon  an  improved  principle,  to  all  parlia- 
mentary grants  for  public  services. 
piSesy^         The  first  complete  audit  appropriation  account  of 
^^^^       the  miscellaneous  civil  service  grants  was  that  of  the 
grants  for  the  financial  year  1868-9,  which  marks  the 
commencement  of  a  new  era  in  our  financial  history. 
These  accounts  were  laid  before  the  House  of  Commons 
in  1870,  and  submitted  to  the  examination  of  the  Com- 
mittee of  PubUc  Accounts  in  that  year.     In  the  appro- 
priation account  each  grant  is  specially  reported  upon, 
audited,  and  certified  by  the  comptroller  and  auditor- 
general  ;  the  actual  expenditure  on  behalf  of  the  same 
is  compared  with  the  amount  granted,  any  saving  or 
excess  is  formally  stated,  and  explanations  given  of  the 
causes   of  variations,  with  copies    of  correspondence, 
when  necessary,  with  the  departments  concerned.^ 
Functions        It  should  be  remembered  that  the  Board  of  Audit  was 
Board  of    merely  a  board  of  verification,  not  of  control.     Its  func- 
Audit.       tions,  when  in  existence,  were  summed  up  by  its  secre- 
tary in  the  following  terms  :  *  The  whole  of  our  experi- 
ence as  appropriation  auditors  tends  to  satisfy  us  that 
we  ought  to  have  no  further  communication  with  the 
executive  departments  than  may  be  necessary  for  the 
purpose  of  obtaining  information.     Whatever  tends  to 
associate  us,  either  directly  or  indirectly,  with  the  pecu- 
niary transactions  of  the  government,  cannot  but  tend 
to  damage  the  credit  of  the  reports  in  which  we  are  re- 
quired to  submit  those  transactions  to  the  judgment  of 
Parliament.  We  conceive,  therefore,  that  we  should  never 
be  required  to  advise,  to  control,  or  to  remonstrate.*  * 
^hemr  -^^^  scheme  which  Mr.  Macaulay  himself  suggested 

suggested,  for  the  duc  application  of  the  appropriation  audit  to  all 
the  parliamentary  grants  was  based  upon  the  principle 
above  contended  for,  that  every  parliamentary  vote 
should  be  placed  by  the  Treasury  under  the  immediate 

>»  Com.  Pap.  1868-9,  t.  86,  pp.  *  Rep.  Com*.  Pub.  Accts.  p.  131, 

1144-1148.   Also  the  Annual  Appro-    Com.  Pap.  1866,  v.  10. 
priation  Accts. 
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superintendence  and  control  of  some  one  responsible 
officer  or  department  known  to  the  House  of  Commons, 
and  held  responsible  for  the  proper  apphcation  thereof; 
that  regular  *  appropriation  accounts'  should  be  annually 
prepared  by  each  department  for  submission  to  the 
House  of  Commons,  which  accounts  should  be  rendered 
to  the  Board  of  Audit  to  be  examined  and  reported 
upon  ;  that  the  board  should  report  to  the  House  every 
case  in  which  it  may  appear  to  them  that  a  vote  has 
been  exceeded,  or  a  sum  charged  against  a  vote  which 
is  not  supported  by  proof  of  payment,  or  wherein  a  pay- 
ment charged  did  not  take  place  within  the  period  of 
the  account,  or  cannot  be  charged  against  a  particular 
vote  consistently  with  the  requirements  of  Parliament.^ 

At  length,  in  1866,  by  the  Act  already  noticed —  clauses  in 
abolishing  the  Board  of  Audit,  and  substituting  a  comp-  iggg"^^^^ 
troUer  and  auditor-general  for  the  comptroller-general  thissub- 
of  the  exchequer   and   the   commissioners  of  audit-^  ^^^^' 
provision  was  made  for  the  accomplishment  of  this  im- 
portant reform.     The  clauses  of  this  Act  which  relate 
to  the  audit  of  accounts  were  drafted  by  Mr.  Macaulay, 
and  they  embody  and  carry  out  the  principles  of  account 
suggested  by  him  in  the  scheme  above-mentioned,  and 
which  had  already  been  in  practical  operation  as  regards 
the   expenditure  of  those   departments   to  which  the 
appropriation  audit  had  been  previously  applied.     The 
Act  further  provides  for  the  extension  of  the  appro- 
priation audit  to  the  whole  of  the  grants  for  civil  services, 
including  every  item   that  is   voted  in  Committee  of 
Supply.* 

After  the  introduction  of  the  Exchequer  and  Audit 
Departments  Bill,  it  was  referred  to  the  Committee  on 


J  Full  details  of  this  scheme  are  22-32.    Corresp.  &c.  on  Exchequer 

given  by  Mr.  Macaulay,  in  a  series  of  and  Audit  Depts.  Act,  18(57,  Com. 

proposed  regulations,  with  explaua^  Pap.  1867,  v.  39,  p.  177.    Particulars 

tory  notes.     Rep.  Com*.  Pub.  Accts.  in  regard  to  constitution  and  functions 

App.  pp.  131-130,  Com.  Pap.  1866,  of  New  Exchequer  and  Audit  Office 

^,  10.  will  be  found  in  Chapter  V. 

*  Act  29  &  30  Vict.  c.  39,  sees. 


62 


THE   ROYAL   PREROGATIVE. 


the  Com' 
m it tee  of 
Public 
Accounts 
thereon. 


Opinion  of  Public  Accounts,  by  whom  it  was  subjected  to  a  thorough 
scrutiny,  and  was  reported  to  the  House,  with  some 
amendments,  but  with  a  decided  approval  of  its  general 
purport.  In  evidence  before  this  committee,  the  chair- 
man of  the  Board  of  Audit,  and  Mr.  Macaulay,  the 
secretary,  agreed  in  the  opinion  that  the  Bill  embraced 
the  leading  principles  in  regard  to  audit  for  which  the 
Audit  Office  had  been  long  contending ;  namely — 1.  That 
the  department  which  is  entrusted  with  the  administra- 
tion of  a  vote  shall  be  responsible  for  the  preparation 
of  the  appropriation  account  thereof;  that  is  to  say,  an 
account  showing  how  the  trust  which  has  devolved  upon 
the  department  has  been  discharged.  2.  That  the  de- 
partment which  shall  be  entrusted  with  the  administra- 
tion of  each  vote  shall  be  appointed  by  the  Treasury. 
3.  That  the  auditors  shall  be  responsible  to  ParUament 
only.*  It  is  further  provided  by  the  23rd  clause  of  the 
said  Act,  that  the  Treasury  shall  prepare  a  plan  of 
account-books  and  accounts  adapted  to  the  requirements 
of  each  branch  of  the  public  service,  and  which  shall 
exhibit  in  a  convenient  form  the  whole  of  the  receipts 
and  payments,  &c.,  on  behalf  of  the  same,  with  a  view 
to  the  appropriation  audit  thereof.  By  a  Treasury 
minute,  dated  June  22, 1866,  a  departmental  committee 
was  appointed  to  devise  the  plan  of  these  books  and 
accounts ;  and  also  to  consider  of  a  new  classification 
of  the  civil  service  estimates,  in  order  to  facilitate  dis- 
cussion upon  them  in  the  House  of  Commons ;  and  to 
bring  them  into  agreement  with  the  form  of  accounts 
to  be  afterwards  prepared,  under  the  appropriation 
audit."' 

Appropriation  accounts  of  all  the  sums  granted  by 


New 
arrange- 
ments 
under  this 
Act. 


»  Rep.  Com*.  Pub.  Accts.  (Exch. 
and  Audit  BiU),Evid.  181-192, 309- 
313,  Com.  Pap.  1866,  y.  7.  For  a 
discussion  of  certain  points  of  diffi- 
culty in  the  application  of  these 
principles,  see  26.  106-211. 


"  For  a  copy  of  this  minute,  see 
Com.  Pap.  1866.  v.  39,  p.  143,  &c. ; 
and  see  Com.  Pap.  1867,  v.  39,  p. 
337,  &c.  For  further  particulars  as 
to  the  proposed  re-classification  of  the 
estimates  see  ante,  vol.  1,  p.  760. 
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Parliament  for  the  civil  services  and  the  revenue  de- 
partments, for  the  year  ending  March  31, 1869,  were 
laid  before  the  House  of  Commons  in  1870.° 

It  is  undoubtedly  of  the  first  importance  that  the  Antici- 
appropriation  audit  should  be  extended  to  every  branch  ^ntages 
of  the  public  expenditure,  inasmuch  as  the  financial  therefrom. 
accounts  which  are  annually  presented  to  Parliament 
do  not  as  yet  exhibit  the  precise  relation  between  the 
grants  and  the  expenditure  for  each  pai-ticular  service  ; 
and  Parliament  has  no  means  of   comparing  the  ex- 
penditure actually  incurred  with  any  vote  to  which  the 
appropriation  audit  has  not  been  applied. 

Under  the  new  system  of  taking  the  votes  for  those 
issues  only  which  will  come  in  course  of  payment  during 
the  year,  the  appropriation  audit  is  more  especially 
valuable.  Without  it,  the  departments  having  no  direct 
interest  in  looking  after  their  unexpended  balances,  such 
balances,  instead  of  being  surrendered  to  the  Exchequer, 
could  easily  be  applied,  by  direction  of  the  Treasury,  to 
some  service  not  authorised  by  Parliament ;  and  it  being 
no  one's  business  to  call  attention  to  the  irregularity,  it 
might  escape  notice.'' 

The  appropriation  audit  is  conducted  exclusively  by  Manner  of 
the  Exchequer  and  Audit  department,  acting  in  concert  ^^^hf 
with  an  officer  from  the  accountant's  branch  of  the  de-  appropna- 
partment  whose  accounts  are  under  examination.   Every 
account  is  examined  on  behalf  of  the  House  of  Com- 
mons, in  accordance  with  the  rules  prescribed  by  the 
Exchequer  and  Audit  Act  of  1866.^ 

The  object  of  this  audit,  and  its  precise  difference 
from   a   mere    administrative    audit,   have   been   thus 


•  Fiwt  Rep.  Com*.  Pub.  Accts.  a  definition  of  the  nature  of  docu- 
p.  ill  Com.  Pap.  1870,  v.  10.  ments  which  constitute  vouchers  or 

•  Rep.  Com*.  Pub.  Accts.  Evid.  proofs  <^f  payment — in  cases  of  money 
45-67,  252-257,  Com.  Pap.  1865,  granted  for  army  or  navy  services 
▼.  10.  inade  in  respect  of  pay,  wajres,  pen- 

»  By  an  amendment  to  this  Act,  sions,    gratuities,  or  allowances    to 

in  1884,  47  &  48  Vict.  c.  62,  sec.  14,  persons— is  made. 
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Results  explained.  The  appropriation  audit  is  intended  to 
obtained,  ascertain  what  payments  are  properly  chargeable  to  a 
particular  parliamentary  vote.  It  accordingly  deter- 
mines— 1.  Whether  the  expenditure  incurred  is  verified 
by  regular  vouchers.  2.  Whether  it  has  been  sanc- 
tioned by  the  proper  departmental  authority.  3.  Whether 
it  has  been  distinctly  authorised  by  Parliament.  The 
administrative  audit  is  confined  to  the  two  first  enquiries, 
but  the  appropriation  audit  determines  all  three.**  Ac- 
cordingly, whenever  any  particular  accounts  are  directed 
by  the  Treasury  to  be  subjected  to  the  appropriation 
audit,  the  mere  administrative  audit  to  which  such 
accounts  may  have  been  previously  subjected  is  neces- 
sarily merged  in  the  larger  enquiry.' 

When  the  accounts  for  the  past  financial  year  to 
Reported  which  the  appropriation  audit  is  appUed  have  been  duly 
House  of  examined,  the  comptroller  and  auditor-general  is  re- 
Commons.  quired  to  embody  the  result  of  such  examination  in 
reports  for  the  information  of  the  House  of  Commons. 
His  report  is  sent,  first  of  all,  to  the  Treasury,  in  order 
that  that  department  may  interpose  its  authority  to 
rectify  any  irregularity  pointed  out  therein ;  and  also 
that  the  Treasury,  in  transmitting  the  report  to  the 
House  of  Commons,  may  accompany  it  with  any  ob- 
servations they  may  think  fit  to  make  upon  it,  having 
previously  furnished  the  comptroller-general  with  a 
copy  of  their  observations  in  the  shape  of  a  Treasury 
minute.**  It  is  the  duty  of  the  comptroller  and  auditor- 
general  to  direct  the  attention  of  Parliament,  in  his 
reports,  to  every  departure  from  the  provisions  of  the 
Appropriation  Act.*    These  reports  should  make  men- 

1  Rep.  Com*.  Pub.  Accts.  Evid.  24,   235,  &c.  Com.  Pap.   1866,   v. 

262,  App.  pp.  142-147.  Com.  Pap.  10. 

1866,  V.  10.  For  fuller  pirticulars  of  •  lb.  (Excheq.  and  Audit  Bill), 

duty  imposed   on   comptroller  and  Evid.  214-228,  Cora.  Pap.  1866,  v.  7. 

auditor-general    concerning  applica-  And  see  Appropriation  Accts.  1868-9, 

tion  of  appropriation  audit,  see  Com.  Com.  Pap.  1870,  v.  48. 
Pap.  1876,  V.  8,  p.  141.  *  Excheq.    and    Audit.    Act  of 

'  Rep.  Com*.  Pub.  Accts.  Evid.  1866,  sec.  32.    And  see  First  Rep, 
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tion  not  merely  of  any  cases  of  positive  irregularity  on 
the  part  of  any  department  of  the  state  in  the  expendi- 
ture of  public  money  placed  in  their  hands  for  particular 
purposes,  but  also  of  any  cases  wherein,  with  the  sanc- 
tion of  the  Treasury,  surpluses  of  certain  votes  had  been 
used  to  defray  the  deficiencies  of  other  votes,  in  confor- 
mity with  the  provisions  in  the  recent  Appropriation 
Acts,  permitting  the  Treasury  to  authorise  such  an 
arrangement  '  temporarily,*  and  subject  to  the  future 
approbation  of  Parliament."  Upon  their  presentation 
to  Parliament,  the  appropriation  accounts  of  the  suras 
granted  for  the  service  of  the  year  to  which  they  relate, 
together  with  the  reports  thereon  of  the  comptroller 
and  auditor-general,  and  the  observations  of  the  Trea- 
sury upon  the  same,  are  referred  to  the  Committee  on 
Public  Accounts. 

EQtherto  in  no  single  instance  has  the  House  of 
Ciommons  directed  what  should  be  done  in  respect  to 
any  irregularity  which  has  been  pointed  out  by  the 
Audit  Office/    Where  questions  have  occurred  between 
the  Treasury  and  other  departments  regarding  the  sur- 
render of  unexpended  balances,  the  adjustment  ulti- 
mately  enjoined    by  the  Treasury   has    been   tacitly  who 
accepted  by  Parliament,  notwithstanding  that  the  audi-  finauy  de- 
tors  have  pointed  out  that  it  fell  very  far  short  of  what  ^^™^^^ 
should  have  been  made.     And  even  when  it  has  been  repons. 
necessary  to  take  a  vote  of  the  House  of  Commons  to 
confirm  a  grant  which  had  been  temporarily  made  by  the 
Treasury  of  surpluses  to  meet  deficiencies  in  certain  cases, 
the  departments  concerned  or  the  Treasury  have  come 
before  the  House  and  made  their  own  statement  of  the 
case,  and  the  House  has  always  adopted  the  account 
without  a  word.''    Until  after  the  passing  of  the  Ex- 


Com»  Pub.  Accts.  p.  v.,  Com.  Pap.  270,  Com.  Pap.  ]865,  v.  10. 

1870,  V.  10.  •  Rep.  Coni«.  Pub.  Accts.  Evid. 

■  See<m/i?,  p.  41.  70-140,  272-288,  Com.  Pap.  1865, 

'  Rep.  Cum«.  Pub.  Accta.  Evid.  v.  10. 
VOL.  II.  F 


ture. 
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chequer  and  Audit  Act  of  1866,  *  no  Appropriation  Act 

had  ever  been  adjusted  under  parliamentary  impulse  in 

any  way,  and  it  is  there  that  the  appropriation  check 

was  really  defective.'  * 

Attention  In  1877,  the  Committee  on  Public  Accounts  again 

men^d^^"    cxprcssed  their  satisfaction  with  the  general  working  of 

rectedto     ^j^^  svstem  established  by  the  Exchequer  and  Audit 

excess  of  *^  -111  •/•-TfcT 

expendi-  Act.  But  they  Urged  that  the  attention  of  Parliament 
should  be  specially  directed  to  all  cases  in  which  an 
excess  of  expenditure  had  been  incurred  beyond  that 
sanctioned  by  Parliament.  And  that  the  excesses 
should  be  reported  upon  by  the  committee,  before  they 
are  voted  in  supply.^ 

But  the  year  1868-9  may  be  considered  as  marking 
the  commencement  of  a  new  era  in  our  financial  history. 
The  appropriation  accounts  of  the  sums  granted  by 
Parliament  for  civil  services,  and  for  the  revenue  depart- 
ments for  that  year,  included  reports  of  the  comptroller 
and  auditor-general  upon  every  one  of  those  services. 
These  reports,  together  with  observations  thereon  by 
the  Treasury,  were  referred  to  the  Committee  of  Public 
Accounts,  who  reported  observations  upon  every  irregu- 
larity which  had  been  noticed  by  the  auditor-general. 
They  were  happily  enabled  to  state,  that  the  errors  in 
the  several  accounts  adverted  to  by  that  officer  had 
been  for  the  most  part  adjusted,  or  were  in  course  of 
adjustment;  and  that  certain  surrenders  to  the  Ex- 
chequer, which  he  had  mentioned  as  due  in  relation 
to  particular  votes,  had  since  been  made.  In  other 
cases  of  difference  between  the  Audit  Office  and  the 
Treasury,  the  committee  expressed  their  own  opinions, 
and  gave  recommendations  for  the  future  guidance  of 
both  departments."    By  this  means  the  House  of  Com- 


»  ETid.  of  Mr.  Macaulay,  140.  '  First  Rep.  Com*.  Pub.  Accts. 

Com.  Pap.  18C5,  v.  10,  p.  1  ('.  LcL  R.  p.  viii.  Com.  Pap.  1877.  v.  8. 
Montapu'a  speech,  Hans.  D.  v.  180,  ■  First  Rep.  Com*.  Pub.  Accts. 

p.  292.  Com.  Pap.  1870,  v.  10, 
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mons  is  now  enabled  to  exercise  an  effectual  control  Control 
over  the  public  expenditure,  without  infringing  upon  by  means 
the  functions  of  responsible  ministers ;  that  is  to  say,  ^^j^ 
through  the  instrumentality  of  a  standing  committee  of  Acoounu 
its  own  members.  mittee. 

We  have  now,  therefore,  to  consider  the  origin  and 
functions  of  the  last  tribunal  by  means  of  which  Parlia- 
ment, and  more  especially  the  House  of  Commons,  is 
enabled  to  exercise  its  constitutional  control  over  the 
public  eiqpenditure  with  vigilance  and  success,  viz.  : — 


4.  The  Standing  Committee  on  Public  Accounts, 

From  the  period  of  the  revolution  of  1688,  the 
House  of  Commons  have  exercised  the  right  of  en- 
quiry, by  committees  of  their  own,  into  the  public 
expenditure  ;  and  of  auditing  the  public  accounts  either 
by  members  or  persons  named  by  their  own  House. 
The  appointment  of  commissioners  of  audit,  to  be 
nominated  by  the  crown  under  the  authority  of  Parlia- 
ment, has  not  in  any  degree  impaired  the  powers  of  the 
Commons  in  this  respect ;  for  '  it  is  competent  to  this 
House  to  examine  into,  and  to  correct,  abuses  in  the 
expenditure  of  the  civil  list  revenues,  as  well  as  in 
every  other  branch  of  the  public  revenue,  whenever 
it  shall  appear  expedient  to  the  wisdom  of  this  House 
so  to  do.'  • 

With  a  view  to  obtain  the  co-operation  of  the  House 
of  Commons  in  the  important  task  of  economical  re- 
trenchment and  reform,  it  has  been  customary  for  the 
government  from  time  to  time  to  call  upon  the  House 
to  appoint  what  were  termed  finance  committees,  with  Finance 
authority  to  enquire  into  the  revenue  and  expenditure  ^™eea. 
of  the  country  in  every  branch  of  the  public  service. 
The  first  instance  of  the  appointment  of  such  a  com- 


•  Com.  Jour.  t.  37,  p.  703.     Clode,  Mil.  Forcea,  chaps,  vii.  xxiv. 

r2 


68  THE  ROYAL  PREROGATIVE. 

Finance  mittee  was  during  the  administration  of  Mr.  Pitt,  in 
mittee.  1786.  From  this  date,  similar  committees,  composed 
of  men  selected  for  their  talents  and  knowledge  of 
finance,  without  distinction  of  party,  but  including 
some  members  of  the  existing  ministry,^  were  appointed 
about  once  in  every  ten  years,  until  1828,  when  twenty 
years — to  1848 — elapsed  without  the  nomination  of 
such  a  committee,  if  we  except  one  in  1834,  which  was 
confined  to  colonial  military  expenditure.* 

A  committee  on  a  portion  of  the  public  expenditure  was  obtained 
in  1778,  on  motion  of  a  private  member.^  But  this  was  partial  in 
its  operation,  and  did  not  review  the  entire  finances  of  the  country. 
When  Sir  R.  Peel  was  requested,  in  1835,  to  consent  to  the  appoint- 
ment of  a  finance  committee,  he  replied  that,  while  he  did  not  object 
to  such  committees,  '  he  was  certainly  of  opinion  that  they  ought 
not  to  be  too  frequently  appointed/* 

On  February  22, 1848,  on  motion  of  the  chancellor 
of  the  exchequer,  two  select  committees  were  ap- 
pointed, one  on  military  expenditure,  and  the  other  to 
enquire  into  the  expenditure  for  miscellaneous  services. 
And  on  February  18,  1873,  a  select  committee  was 
appointed,  on  motion  of  Mr.  Gladstone  (the  prime 
minister),  to  enquire  into  any  possible  reductions  in 
the  expenditure  for  civil  services. 

In  introducing  the  system  of  committees  on  the 
public  accounts  into  colonial  assemblies,  the  practice 
of  the  Imperial  House  of  Commons  has  been  sought 
to  be  followed.  The  House  of  Eepresentatives  in  New 
Zealand  adopted  a  series  of  resolutions  in  1870,  to 
define  the  functions  and  powers  of  this  committee, 
which,  though  they  have  not  been  carried  out,  in  their 
entirety,  either  in  that  or  in  other  colonies,  may  be 
suitably  quoted,  as  embodying  constitutional  practice 
in  this  particular.' 

*  Mir.  of  Pari  1828,  pp.   190,    also  3  Hata.  p.  187. 

203.  •  Mir.  of  Pari.  1836,  p..'562. 

*  Hans.  D.  v.  06,  pp.  001, 1056.  «  New  Zealand  Deb.  1888,  v.  44, 
<»  Pari.  Hist.  v.  19,  p.  072.    See    p.  201. 
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Such  committees,  though  not  professedly  secret, 
being  intended  to  receive  information  from  government 
which  it  would  not  be  expedient  to  divulge  to  mem- 
bers generally,  have  been  usually  empowered  to  con- 
duct their  enquiries  in  secret,  and  to  exclude  from 
publicity  any  evidence  which  it  might  be  important 
to  abstain  from  disclosing.*  And,  in  consenting  to  the  ifoon^^ 
appointment  of  these  committees,  the  government  have  "^^^^^ 
been  careful  to  stipulate  that  their  enquiries  should  be  Umiu. 
restricted  within  constitutional  hmits,  and  that,  while 
reporting  their  opinions  in  regard  to  retrenchments  in 
the  pubUc  expenditure  and  economical  reforms,  they 
must  not  encroach  on  the  functions  of  the  executive 
government,  who  are  alone  responsible  for  deciding  as 
to  the  number  of  men  required  for  the  army  or  navy, 
or  any  other  branch  of  the  pubUc  service,  in  order  to 
maintain  due  efficiency  therein.^ 

In  the  year  1845,  as  we  have  already  seen,  a  de-  ^^^  <>' 
partmental  committee  of  the  Treasury  reported  their  Accounu 
opinion  that  efficient  control  over  the  pubhc  expendi-  ^JJ^ 
ture  could  only  be  secured  by  the  examination  of  the 
audited  accounts  by  a  committee  of  the  House  of  Com- 
mons.*  But  this  recommendation  was  not  carried  out ; 
and  the  country  is  mainly  indebted  for  the  introduction 
of  this  important  feature  into  the  poUtical  system  of 
England  to  the  timely  counsels  of  the  Committee  on 
PubUc  Moneys,  who,  in  their  report  in  1857,  advised 
that  the  principle  of  the  concurrent  audit,  or  appro- 
priation check,  should  be  extended  to  all  accounts  of 
pubUc  income  and  expenditure  to  which  it  had  not  yet 
been  applied ;  that  the  whole  of  the  pubhc  accounts 
finally  audited  should  be  presented  to  Parhament  before 
the  close  of  the  year  succeeding  that  to  which  they 
relate ;    and   that  these  audited  accounts  should  be 


»  Ped  in  Hans.  D.  v.  06,  pp.         ^  lb.  p.  1073;  and  v,  101,  p.  713. 
1007, 1063.  »  See  ante,  p.  32. 
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Public       annually  submitted  to  the  revision  of  a  committee  of 

Accounts  1         XT  n  r>i  i 

Com-         the  House  of  Uommons/ 

mittee. 

In  taking  leave  of  this  committee,  from  whose  report  so  much 
valuable  information  has  been  drawn  to  elucidate  this  branch  of  our 
subject,  it  may  be  observed  that  they  submitted  to  the  House  re- 
commendations on  several  points  of  detail,  which  have  not  been 
noticed  in  these  pages,  but  which  they  commended  to  the  continued 
attention  of  Parliament  and  of  the  executive  government,  until  it 
might  be  found  practicable  to  carry  them  into  effect^  Treasury 
minutes  were  issued  on  February  15  and  December  23,  1858,  review- 
ing the  several  recommendations  of  the  committee,  and  announcing 
the  intentions  of  government  in  regard  to  the  same.^ 

On  February  2,  1860,  a  motion  was  carried  in  the 
House  of  Commons  against  the  government,  *that  it 
would  be  desirable  to  appoint,  every  year,  a  select  com- 
mittee to  enquire  into  the  miscellaneous  civil  service 
expenditure  of  the  preceding  year ;  into  the  payments 
made  out  of  the  Consolidated  Fund ;  and  into  those 
on  account  of  the  woods,  forests,  and  land  revenues/ 
But,  doubtless  through  the  influence  of  the  government, 
no  such  committee  was  nominated.  Nevertheless,  on 
March  29  following,  the  government  consented  to  the 
appointment  of  a  committee  whose  powers  should  be 
limited  to  an  enquiry  into  *  the  expenditure  for  miscel- 
laneous services,  and  to  report  whether  any  reduction 
could  be  effected  therein/  This  committee  made  a 
report  on  July  25,  strongly  recommending  that  they 
should  be  reappointed  in  the  next  session.  On  Febru- 
ary 21,  1861,  enquiry  was  made  of  ministers  in  the 
House  of  Commons  whether  they  had  taken  any  steps 
to  give  effect  to  the  recommendations  of  the  Committee 
on  Public  Moneys  of  1857,  that  the  principle  of  audit 
Consent  of  should  be  applied  to  the  miscellaneous  expenditure, 
mentto     ^^^  ^^^^  ^  Committee  on  the  public  accounts  should  be 


i  Rep.  Com*  Pub.  Moneys,  p.  6,  377  ;  lb,  1860,  v.  39,  pt.  i.  p.  173. 

Com.  Pap.  1867,  Sess.  2,  v.  9.  See  also  later  intentions  of  govern- 

^  lb.  p.  8.  ment  on  this  subject,    Hans.  D.  v. 

'  Com.   Pap.   1857-8,  v.  34,  p.  161,  pp.  1309-31  j  v.  165,  p.  1026. 
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annually  appointed,  &c.     In   reply,  the  chancellor  of  appoint- 

,  j^       rr  y  r  j^  ment  of  a 

the  exchequer  stated  that  the  government  were  willing  PuhUc 
to  accede  to  the  appointment  of  a  committee  to  review  ^^""^^ 
the  audited  accounts  from  year  to  year,  but  that  for  mittee. 
the  present  year  the  army  and  navy  expenditure  alone 
could  be  subjected  to  such  scrunity,  as  the  miscellaneous 
expenditure   had  not  as  yet  been  brought  under   the 
system  of  audit.     On  April  9  following,  upon  motion  of  com- 
the   chancellor  of  the  exchequer,  a  select  committee  ™^t  ^p- 
was  appointed  for  the  examination,  from  year  to  year,  pointed 
of  the  audited  accounts  of  the  public  expenditure ;  and 
the  chancellor  intimated  his  intention  of  moving  that 
the  appointment  of  such  a  committee  should  be  a  stand- 
ing order.™     On  March  31,   1862,   this  promise  was 
fulfilled  by  the  appointment  of  a  standing  committee, 
styled  *  The  Committee  of  Public  Accounts,'  for  the  ex- 
amination of  the  accounts,  showing  the  appropriation  of 
the  sums  granted  by  Parliament  to  meet  the  public 
expenditure,  to  consist  of  nine  (increased  by  order  of 
March  28,  1870,  to  eleven)  members,  who  shall  be 
nominated  at  the  commencement  of  every  session,  of 
whom  five  shall  be  a  quorum.     On  April  3  this  was 
made  a  standing  order. 

This  committee  has  been  characterised  by  Mr.  Use  of  this 
Gladstone  as  *  an  institution  well  founded  on  the  princi-  ^uee. 
pies  of  parliamentary  government,'  it  being  intended 
•  to  give  completeness  to  our  system  of  parliamentary 
control  over  the  public  moneys ; '  **  and  as  affording  to 
the  House  of  Commons,  through  its  investigations,  *  the 
best  security  for  the  due,  speedy,  and  effectual  examin- 
ing and  rendering  of  the  public  accounts.'^ 

The  form  in  which  the  finance  accounts  of  the  united  kingdom 
are  prepared  for  presentation  to  Parliament  was  first  arranged  by  a 

■  Haus.  D.  V.  162,  pp.  318,773  ;    Rev.  v.  141,  p.  224 ;   Second   Rep. 
T.  166,  p.  1027.  Com*.  Pub.  AccU.  p.  21,  Com.  Pap. 

■  lb.  V.  177,  p.  456;  76.  v.  217,    1803,  v.  7. 

p.  1227.    And  see  article  on  Parlia-  "  Hans.  D.  v.  105,  p.  1351. 

ment  and  the  Public  Moneys.   Quiir. 
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committee  of  the  House  of  Commons  in  1797,  and  afterwards  simpli- 
fied by  another  committee  in  1822.  In  1866  a  treasury  committee, 
and  in  December  1867  a  treasury  commission,  was  appointed  to 
organise  an  entirely  new  system  of  accounts  and  regulations  for 
keeping  them  in  all  the  pubUo  departments.  The  commission  com- 
pleted its  labours  in  1872,  and  an  order  in  council  was  passed  to 
give  effect  to  their  recommendations  early  in  1873.  The  ex-com- 
missioners, however,  were  entrusted  with  certain  supervisory  powers 
in  connection  with  the  new  system  they  had  matured,  and  are 
henceforth  to  be  designated  as  *  treasury  officers  of  accounts,'  with 
functions  prescribed  by  a  Treasury  minute,  dated  August  14,  1872.P 
Meanwhile,  in  June  1871,  the  Treasury  submitted  to  the  Public 
Accounts  Committee  an  improved  form  of  finance  accounts,  which, 
with  slight  modifications,  received  their  sanction,  and  will  be  here- 
after used,  and  laid  before  the  House  of  Commons.^ 

An  excellent  understanding  prevails  between  the 
government  and  this  committee;  and  its  proceedings 
have  been  invariably  characterised  by  moderation  and 
impartiality.  It  is  customary  that  both  the  secretary 
and  ex-secretary  of  the  Treasury  should  be  members 
of  the  committee.'  The  former  reports  to  it  officially 
every  session  the  steps  which  have  been  taken  during 
the  past  year  to  give  effect  to  its  recommendations.  If 
any  particular  recommendation  proves  impracticable  or 
inexpedient,  the  reasons  are  given  why  it  has  not  been 
carried  out.  It  is  usual  for  the  Treasury,  in  dealing 
with  the  recommendations  of  this  committee,  either  to 
embody  their  conclusions  upon  particular  suggestions 
in  a  minute,  or  to  ask  the  committee  to  reconsider  the 
question.' 

Great  care  is  taken  in  the  choice  of  members  to 
compose  this  important  committee.  It  was  at  first  pro  * 
posed  that  it  should  be  chosen  by  the  committee  of 
selection  ;  but  they  declined  to  undertake  the  duty,  and 


p  First  Rep.  Com*  Pub.  Accts. 
App.  No.  1,  Com.  Pap.  1873,  v.  7. 

•I  Fifth  Rep.  Ib.Com,  Pap.  1871, 
V.  1 1 .  For  practical  suggestions  for 
improvement  of  the  finance  accts.. 


see  Jour.  Stat.  Soc.  v.  36,  p.  277. 

'  Hans.  D.  v.  192,  pp.  118, 134. 

•  Rrst  Rep.   Com*  Pub.  Accti?. 
ETid.  082,  Com.  Pap.  1870,  v.  10. 
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the  committee  is  now  nominated  by  government,  in  con- 
cert with  such  members  of  the  House  as  are  of  the 
greatest  weight  and  authority  upon  financial  questions.* 
This  is  in  conformity  with  the  practice  which  formerly 
prevailed  in  the  appointment  of  finance  committees." 
The  same  gentlemen  are  usually  reappointed  on  the 
committee  every  session ;  and  hitherto  the  government 
have  successfully  resisted  all  attempts  to  alter  its  corn^ 
position.^  The  chairman  is  invariably  an  unoflScial 
member  of  the  House,  but  not  invariably  a  supporter 
of  the  government.  Thus  in  1862,  Sir  F.  Baring  was 
chairman,  and  he  was  reappointed  in  1863.  In  1864, 
Mr.  Bouverie  was  called  to  the  chair.  He  was  re- 
appointed in  1865  and  1866.  But  on  July  27, 1866, 
upon  the  accession  of  the  Derby  ministry,  Mr.  Sclater- 
Booth  and  Mr.  Hunt,  two  supporters  of  the  new  admin- 
istration, were  added  to  the  committee,  and  the  former 
filled  the  chair  for  the  remainder  of  the  session.  But 
in  1867,  Mr.  Childers  was  made  chairman,  notwithstand- 
ing his  being  a  poUtical  opponent  of  the  government. 
He  was  reappointed  in  1868,  his  own  party  meanwhile 
having  come  into  power.  In  1869,  Mr.  Pollard- 
Urquhart,  a  supporter  of  government,  was  called  to  the 
chair.  In  1870,  Mr.  Ward  Hunt,  an  opponent  of  govern- 
ment and  an  ex-chancellor  of  the  Exchequer,  was 
appointed  chairman.  He  was  reappointed  in  1871. 
Not  being  a  member  of  the  committee  in  1872,  Mr. 
Sclater-Booth  was  appointed  chairman  in  his  stead,  and 
was  again  chosen  in  1873.  In  1874,  Mr.  Dodson,  a 
liberal  and  an  ex-secretary  of  the  Treasury,  was 
appointed  chairman.  He  was  reappointed  in  1875  and 
3876. 

The  Committee  on  Public  Accounts  in  1861  made  ^vortsot 

...  ,      .  the  corn- 

five  reports,  containing  vanous  recommendations,  some  mittee  in 

•  Hmw.  D.  ▼.  165,  p.  1360.  "  Hans.  D.  ▼.  160,  pp.  330,  628 1 

-  Mir.  of  Pari  1»28,  pp.  199,    ▼.  169,  p.  716. 
203. 
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AcTOuntB  ^^  *^^^  ^^  furtherance  of  the  conclusions  of  the  Com- 
Com-  mittee  on  Public  Moneys  in  1857,  and  all  designed  to 
^^  ®'  remedy  existing  abuses,  and  to  make  the  control  of 
Parliament  over  the  public  finances  more  eflFectuaL 
They  specially  recommended  the  extension  of  the  appro- 
priation audit  to  all  accounts  of  public  expenditure,  and 
improvements  in  the  existing  system  of  audit.  Also,  the 
votes  for  public  works  should  be  taken  *for  services 
coming  in  course  of  payment  during  the  year,'  instead 
of  *  for  the  services  of  the  year.'  And  finally  the  adop- 
tion of  measures  for  the  proper  regulation  and  audit  of 
the  Treasury  Chest  Fund  and  the  Civil  Contingencies 
Fund.  The  Treasury  agreed  to  all  these  suggestions, 
and  two  Acts  were  passed  (the  24  &  25  Vict.  cc.  93  and 
127)  to  give  eflTect  to  the  same. 
Its  reports  The  Committee  on  Public  Accounts  was  reappointed 
in  1862,  pursuant  to  the  standing  order  above  men- 
tioned*  Their  first  report  reviewed  the  recommendations 
of  the  previous  years,  and  pointed  out  the  extent  to 
which  they  had  been  carried  out  by  the  government. 
It  also  made  known  to  the  House  an  important  decision 
of  the  Treasury,  that  *  this  year  all  the  votes  for  the 
civil  service  are  being  taken  for  payments  within  the 
year,'  without  which  no  satisfactory  appropriation 
account  could  be  submitted  to  Parliament.  The  second 
report  concerned  the  question  of  transfers  from  army 
and  navy  surpluses,  which  has  been  already  discussed 
in  a  former  page  {antej  p.  38).  The  third  report  con- 
tained suggestions  for  improvements  in  regard  to  the 
army  and  navy  estimates.  All  these  recommendations 
were  favourably  entertained  by  the  government. 
Its  reports        The  Committee  was  reappointed  in  1863.     The  first 

in  1863.  .      1         -I    1  -111 

report  recapitulated  the  action  taken  by  the  government 
upon  the  reports  of  previous  sessions.  The  second  (and 
final)  report  was  confined  to  an  examination  into  the 
proceedings  of  government  in  relation  to  the  vote  of 
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credit  of  March  19, 1860,  to  defray  the  expenses  of  the 
war  in  China.'' 

In  1864  the  committee  made  but  one  report.  It  its  report 
treated  of  the  new  accounts  of  army  and  militia  ex- 
penditure, prepared  in  conformity  with  the  amended 
Appropriation  Act,  whereby  the  ultimate  consent  of 
Parliament  was  required  to  transfers  of  surpluses  under 
certain  votes  to  defray  excesses  under  other  votes,  which 
had  been  temporarily  authorised  by  tl\e  Treasury ;  and 
pointed  out  the  proper  mode  of  indicating  the  sanction 
of  Parliament  to  such  transactions.  It  discussed  the 
expediency  of  improving  the  practice  of  the  naval  and 
military  departments  in  respect  of  debit  and  credit 
accounts  concerning  the  transactions  of  past  years.  It 
directed  the  attention  of  the  House  to  the  circumstances 
attending  the  sale  of  certain  lands  by  the  War  OflSce, 
and  the  purchase  of  other  lands  from  the  oflSce  of  Woods 
and  Forests ;  also,  to  the  practice  of  the  Army  depart- 
ment in  purchasing  army  supplies  for  the  Indian  and 
colonial  governments  out  of  moneys  voted  for  similar 
services  for  the  British  army  ;  and  recommended  that 
in  future  the  strict  rule  of  Parliamentary  appropriation, 
applicable  to  such  cases,  should  be  adhered  to.* 

In  1865  the  committee  made  one  report  only.  It  its  report 
referred  to  certain  proposed  changes  in  the  arrangement 
of  the  navy  estimates,  of  which  they  expressed  a  general 
approval.  Also,  to  the  mode  of  accounting  for  fees 
received  in  certain  public  departments.  It  had  been 
stated  by  the  chancellor  of  the  exchequer  (Mr.  Glad- 
stone), in  evidence  before  a  committee  of  the  House  of 
Lords,  upon  the  alleged  malversation  in  oflSce  of  Mr. 
Edmunds,  clerk  of  the  patents,  that  *  the  present  state 
of  the  law  is  very  deficient  indeed  with  respect  to  the 

^  See  ante,  p.  18.  cordance   with    theee  recommend a- 

*  See  a  letter  from  the  eecy.  of  tions.— Rep.Com*.Pub.Accta.p.l40,. 

the  treasury,  stating  what  steps  had  Com.  Pap.  1866,  v.  10. 

heen  taken  by  the  Treasury  in  ac- 
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Public  miscellaneous  heads  of  receipt,  relating  to  a  great  variety 
^^un  s  ^£  funds  which  come  into  the  hands  of  public  officers, 
mittee.  The  Lords'  committee  had  expressed  their  opinion  that 
this  deficient  state  of  the  law  should  not  be  allowed  to 
continue,  as  it  not  only  imperilled  the  custody  of  public 
money,  but  offered  to  various  persons  employed  in  the 
public  service  temptation  to  misconduct.'  ^  Accordingly 
the  Committee  on  Public  Accounts  directed  their  atten- 
tion to  this  subject,  and  reported  their  opinion  that  the 
system  of  account  in  regard  to  these  receipts  was  not 
satisfactory ;  but  that  they  desired  to  institute  further 
enquiries  into  the  matter  before  offering  any  general 
recommendation  thereupon.  Meanwhile,  they  com- 
mended the  evidence  they  had  taken  to  the  attention  of 
government.  The  minutes  of  evidence  and  appendix  to 
this  report  contain  much  information — ^to  which  atten- 
tion has  been  directed  in  the  preceding  pages — ^respecting 
the  origin,  nature,  and  objects  of  the  appropriation  audit, 
with  the  outline  of  a  scheme  (prepared  by  the  secretary 
of  the  board  of  audit)  for  carrying  into  effect  the  pro- 
posed extension  of  the  same  to  the  votes  for  miscellaneous 
civil  services. 

By  the  PubHc  Offices  Fees  Act,  1866  (29  &  30  Vict.  c.  76),  it 
is  provided  that  the  Treasury  shall  be  authorised  to  direct  that  from 
and  after  a  time  to  be  specified  by  public  notice,  all  or  any  of  the 
fees  payable  in  money  in  any  public  office,  shall  be  collected  by 
means  of  stamps,  to  be  issued  by  the  Commissioners  of  Inland 
Revenue.  The  money  received  for  such  stamps,  after  deducting 
certain  charges,  to  be  carried  to  the  Consolidated  Fund  ;  and  annual 
accounts  thereof  to  be  laid  before  Parliament.  A  draft  report  was 
made  by  an  official  committee,  appointed  in  February  1866  (and 
which  could  make  no  formal  report,  because,  upon  the  change  of 
government  in  July  following,  they  ceased  to  exist),  on  the  mode  of 
levying  fees  in  use  in  the  different  public  offices,  their  distribution 
and  audit ;  and  which  recommended  the  substitution  of  stamps  for 
money  payments  of  fees.*    The  same  principle  has  been  applied  to 

»  Rep.  Sel.  Com.  on  Resignation  D.  v.  179,  p.  637. 
of  Mr.  Edmunds,  Lords  Pap.  1866,  v.  •  Com.  Pap.  1867,  v.  39,  p.  425 ; 

22.  And  see  Mr.  Gladstone's  remarks  lb,  1868-9,  v.  36,  p.  1119. 
on  this  subject  in  the  H.  of  C,  Hans. 


in  1866. 
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fees  payable  in  the  courta  of  law,  by  Act  32  in  33  Vict  o.  91, 
aec  19.» 

On  March  1, 1866,  the  Bill  to  consolidate  the  duties  ]^Jf^^ 
of  the  Exchequer  and  Audit  departments,  to  regulate  the 
receipt,  custody,  and  issue  of  public  moneys,  and  to 
provide  for  the  audit  of  public  accounts,  was  referred  to 
the  consideration  of  this  committee.  On  March  16  the 
committee  made  a  special  report  upon  this  Bill,  with  the 
evidence  taken  thereon.  They  had  agreed  to  the  Bill 
with  some  amendments ;  and  they  recommended  that, 
in  the  event  of  its  becoming  law,  it  should  be  made  a 
standing  order  that  all  reports  from  the  Exchequer  and 
Audit  departments,  on  Appropriation  and  Consolidated 
fund  accounts,  and  Treasury  minutes  in  relation  to 
appropriation  accounts,  should  be  referred  to  this 
committee.  On  August  4  the  committee  made  a  short 
general  report  on  the  proposed  re-classification  of  the 
estimates,  and  on  certain  minor  matters  of  account. 

The  Committee  on  Public  Accounts  is  of  immense 
utility  in  bringing  the  entire  revenue  and  expenditure  of 
the  country  under  the  control  of  the  House  of  Commons, 
in  pointing  out  abuses  in  the  management  of  the  public 
finances,  and  in  suggesting  remedies ;  and  furthermore, 
in  investigating  and  reporting  to  the  House  their  opinion 
upon  disputed  points  of  account  between  the  Treasury 
and  any  department  or  functionary  entrusted  with  the 
collection  or  expenditure  of  public  moneys.**  The  cordial 
co-operation  of  the  government  with  this  committee  has 
materially  facilitated  its  labours,  and  enhanced  its  means 
of  usefulness.  But  it  is  necessarily  limited  in  its  investi- 
gations into  the  accounts  of  past  financial  years,  and 
cannot  interfere  with  current  expenditure.^  Accordingly 
there  are  some  who  think  that  enough  has  not  been  done 
to  establish  the  supremacy  of  Parliament  in  financial 

•  See  First  Rep.  Com*.  Pub.  Accts.    p.  621. 
p.  V.  Com.  Pap.  1871,  v.  11.  «  Second  Rep.  Com*.  Pub.  Accta. 

*  Mr.  Diaraeli,  Hans.  D.  y.  221,    p.  35,  Com.  Pap.  18C8-9,  v.  6. 
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Attempt  matters.  This  sentiment  found  expression  in  a  resolution 
^c^m^""  proposed  to  the  House  of  Commons  on  March  11,  1862, 
inittee  by  Lord  Robert  Montagu,  who  moved  for  the  annual 
th/elir  appointment  of  a  select  committee  to  revise  all  estimates 
mates,  &c.  aj^j  accounts  presented  to  Parliament ;  to  consider  of 
the  improvement  and  extension  of  powers  of  the  Board 
of  Audit ;  and  to  determine  the  exact  period  of  the 
financial  year  when  it  would  be  desirable  that  the  annual 
estimates  should  be  presented  to  the  House  of  Commons, 
with  a  view  to  their  undergoing  examination  by  the  said 
committee  previous  to  the  action  of  the  Committee  of 
Supply  thereupon.  The  motion  was  opposed  by  the 
government,  by  whom  it  was  urged  that  the  several 
committees  of  public  moneys  and  of  public  acccounts 
had  suggested  numerous  important  reforms,  which  had 
been  carried  out  by  the  government;  and  that  the 
existence  of  the  last-named  committee  afforded  the  surest 
guarantee  for  the  speedy  and  effectual  carrying  out  of 
every  proposition  that  was  calculated  to  secure  the  con- 
stitutional rights  of  the  House  of  Commons  as  the 
guardian  of  the  public  purse.  After  a  short  debate,  the 
motion  was  negatived,  on  division,  by  a  large  majority. 
For  further  particulars  on  this  subject,  see  antef  vol.  i. 
p.  745. 

It  would  be  superfluous  to  follow  the  course  adopted 
in  treating  of  other  prerogatives,  and  to  supplement  this 
section  with  a  narrative  of  precedents  illustrative  of  the 
control  of  Parliament  over  the  public  expenditure,  inas- 
much as  the  principal  cases  of  this  description  have  been 
already  noticed  in  the  progress  of  our  enquiry,  and  may 
be  readily  referred  to  by  consulting  the  Index. 
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CHAPTER  n. 

DEPARTMENTS  OF  GOVERNMENT, 

THE   PRIVY  COUNCIL,   UNDER    PARLIAMENTARY  GOVERNMENT. 

Before  entering  upon  the  separate  history  of  the  Cabinet  ^^P^^"^ 
Council,  it  is  needful  that  we  should  point  out  the  place  wid  funo- 
which  is   assigned   by  the   constitution   to  the  Privy  ^^^^' 
Council  under  parliamentary  government. 

Since  the  introduction  of  the  important  changes  in 
our  political  system  consequent  upon  the  revolution  of 
1688,  the  Privy  Council  has  dwindled  into  a  mere  de- 
partment of  state,  of  comparative  insignificance,  so  far 
as  the  actual  direction  of  public  affairs  is  concerned, 
when  contrasted  with  its  original  authoritative  and  pre- 
eminent position.    Its  judicial  functions,  heretofore  so 
formidable,  are  now  restrained  within  very  narrow  limits. 
The  power  of  taking  examinations  and  issuing  commit- 
ments for  high  treason  is  the  only  remaining  relic  of  its 
ancient  authority  in  criminal  matters.     It  continues  to 
exercise  an  original  jurisdiction  in  advising  the  crown 
concerning  the  grant  of  charters,  and  it  has  exclusively 
assumed  the  appellate  jurisdiction  over  the  colonies  and 
dependencies  of  the  crown  which  formerly  appertained 
to  the  council  in  Parliament.    But,  ever  since  the  revo- 
lution, it  has  been  the  appropriate  duty  of  Parliament, 
either  directly  or  indirectly,  to  afford  redress  in  all  cases 
wherein  the  common  law  fails  to  give  relief.' 

In  theory,  however,  the  Privy  Council  still  retains 
its  ancient  supremacy,  and,  in  a  constitutional  point  of 
view,  is  presumed  to  be  the  only  legal  and  responsible 

*  Palgrave^  King's  Council^  pp.  110, 125. 
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council  of  the  crown.  All  formal  acts  of  sovereignty, 
such  as  the  issue  of  orders  in  council,  or  royal  procla- 
mations,** must  be  performed  through  the  instrumentality 
of  this  august  body,  and  cabinet  ministers  themselves 
derive  their  authority  and  responsibility,  in  the  eye  of 
the  law,  from  the  circumstance  that  they  have  been 
sworn  in  as  members  of  the  Privy  Council, 
j^^inted.  -^.s  at  present  constituted,  the  Privy  Council  is  an 
assembly  of  state  advisers,  unlimited  in  number,  and 
appointed  absolutely  (without  patent  or  grant)  at  the 
discretion  of  the  sovereign,  who  may  dismiss  any  indi- 
vidual member,  or  dissolve  the  whole  council,  at  his 
pleasure.  Several  instances  are  recorded  of  the  names 
of  privy  councillors  being  struck  of  the  lists  by  the 
king's  command,  for  conduct  that  had  displeased  the 
sovereign,**  the  last  of  which  occurred  in  1805. 

The  name  of  Charles  James  Fox  was  struck  out  of  the  Privy 
Council  in  1798,  upon  the  advice  of  Mr.  Pitt,  on  account  of  an  in- 
temperate and  seditious  speech  at  a  club  dinner.^  Upon  the  forma- 
tion of  his  second  administration,  in  1804,  Mr.  Pitt  urged  the  king 
to  readmit  Mr.  Fox  to  the  council  board,  that  he  might  enter  the 
cabinet,  but  his  Majesty  peremptorily  refused.  But  in  January 
1806,  after  Pitt's  death,  the  king  yielded  to  the  necessity  of  the 
case,  and  upon  the  advice  of  Lord  Grenville,  sanctioned  the  read* 
mission  of  Mr.  Fox  into  his  councils.^  In  the  case  of  Lord  Melville, 
on  account  of  alleged  malversations  in  office,  and  in  anticipation  of 
an  address  to  the  king  from  the  House  of  Commons,  that  his  name 
might  be  erased  from  the  list  of  privy  councillors,  and  that  he  be 
dismissed  from  the  royal  presence  for  ever.^  His  lordship  was 
afterwards  re-sworn  of  the  council,  having  been  acquitted  of  the 
charges  preferred  against  him.s 

No  qualification  is  necessary  in  a  privy  councillor,  ex- 
cept that  he  be  a  natural-born  subject  of  Great  Britain. 


*  See  ant£,  vol.  1,  p.  459.  •  Jesse,  Geo.  III.  v.  3,  pp.  801, 

*  Haydn,  B.:)ok  of  Dig.  pp.  121-  472. 

136 ;  Mahon,  Hist,  of  Eng.  v.  4,  p.  '  Stanhope's  Pitt,  v.  4,  pp  288- 

411 ;  Qoar.  Rev.  v.  138,  p.  408.  286,  294. 

«»  Jesse,  Life  of  Goo.  IH.  v.  3,  p.  «  Haydn,  Book  of  Dig.  p.  136; 

194 ;  Russell's  Life  of  Fox,  v.  3,  p.  see  Cobbett's  motion  against  Sir  R. 

168.  Peel. 
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This  restriction  was  imposed  by  the  Act  1  Geo.  I.  stat.  2,  c.  4. 
In  1700  the  House  of  Commons  addressed  King  William  III.,  to 
request  that  no  foreigner,  Prince  George  alone  excepted,  might  be 
admitted  to  the  Privy  Council.  But  the  king  was  determined  not 
to  receive  this  address,  and  immediately  prorogued  Parliament, 
without  a  speech  from  the  throne.^ 

Even  this  disability  may  be  removed,  by  special  Act 
of  Parliament,  as  in  the  cases  of  Prince  Leopold,  after- 
wards king  of  the  Belgians,  and  of  his  Royal  Highness, 
the  late  Prince  Consort.*  It  has  never  been  the  practice 
to  impose  upon  the  crown  a  statutory  obligation  to  ap- 
point anyone  to  the  oflSce  of  privy  councillor.^ 

*  The  practice  in  England  has  always  been  to  admit  to  the  Privy 
Council  only  those  persons  whose  offices  might  occasionally  bring 
them  to  transact  business  there,  and  the  principal  officers  of  the 
king's  household,  and  persons  having  high  rank  in  the  corps  diplo- 
matiqueJ  On  rare  occasions  distinguished  public  servants  of  subor- 
dinate rank  have  been  appointed  thereto.^ 

Formerly  the  duration  of  the  Privy  Council  was  only 
during  the  lifetime  of  the  sovereign,  but  it  is  now  con- 
tinued for  six  months  longer  (by  Stat.  6  Anne  c.  7), 
unless  dissolved  by  the  new  monarch.  But,  according 
to  present  usage,  the  privy  councillors  of  the  preceding 
reign  are  re-sworn  upon  the  accession  of  a  new  sove- 
reign. 

The  Privy  Council  ordinarily  consists  of  the  members  of  whom 
of  the  royal  family,  the  archbishops  of  Canterbury  and  <^°ip^sed. 
York,  and  the  bishop  of  London,  the  great  oflScers  of 
state  and  of  the  household,  including,  as  a  matter  of 
course,  the  president  and  vice-president  of  the  respec- 
tive committees  of  council  for  trade  and  for  education, 
as  well  as  all  those  who  compose  the  cabinet,  the  lord 
chancellor  and  the  judges  of  the  courts  of  equity,  the 
chief  justices  of  the  courts  of  common  law,  and  some 


*  Macaulay,  Hist,  of  Eiiir.  v.  5,  p.  J  Ld.  Ch.  Selborne,  Hans.  D.  v. 
286.                                                          215,  p.  1477. 

*  By  m  Geo.  III.  cc.  12,  13;  by  "  Well.  Desp.  3rd  S.  v.  6,  p.  122. 
3  &  4  Vict.  cc.  1  &  2. 
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Composi-    of  the  puisne  judges  (to  assist  in  the  business  of  the 

tion  Privy  ,    ,  j^      o        \ 

Council  Judicial  Committee),  the  ecclesiastical  and  admiralty 
judges,  and  the  judge  advocate,  the  speaker  of  the 
House  of  Commons,  the  ambassadors  and  principal 
ministers  plenipotentiary,  the  governors  of  some  of  the 
principal  colonies,  the  commander-in-chief,  the  first 
lord  of  the  admiralty,  and  occasionally  a  junior  lord 
of  the  admiralty,  and  the  third  lord  of  the  treasury. 
The  lord  advocate  for  Scotland,  though  styled,  by 
usage,  right  honourable,  is  not  a  privy  councillor,  neither 
is  the  attorney  or  solicitor-general  for  England,  be- 
cause they  are  liable  to  be  called  upon  to  act  as  assessors 
before  the  Privy  Council,  or  as  counsel  for  the  crown. 
The  Irish  attorney-general,  however,  is  generally  a 
member  of  the  Privy  Council  for  Ireland.  A  seat  in 
the  Privy  Council  is  sometimes  conferred  as  an  honorary 
distinction  on  persons  retiring  from  the  public  service, 
who  have  filled  responsible  situations  under  the  crown.^ 

It  is  not  usual  to  confer  this  rank  upon  under- secretaries  of 
state,™  but  in  1864^  Mr.  Chichester  Fortescue,  being  then  under 
secretary  for  the  colonies,  was  appointed  a  privy  councillor,  and  in 
1870,  Mr.  Hammond,  the  permanent  under-secretary  of  the  foreign 
office,  and  an  official  of  forty-six  years'  service,  was  similarly  dis- 
tinguished." 

A  privy  councillor,  although  he  be  but  a  commoner,  is 
styled  *  right  honourable '  (which  is  the  proper  title  of  a 
*  lord ')  because  he  is  a  *  lord  of  her  Majesty's  Privy 
Council.'  °  He  has  precedence  over  all  knights,  baro- 
nets, and  younger  sons  of  barons  and  viscounts.  There 
is  no  salary  or  emolument  attached  to  the  office ;  and 
the  acceptance,  by  a  member  of  the  House  of  Commons, 
of  a  seat  in  the  Privy  Council,  does  not  void  his  elec- 
tion, p 

The  oath  of  office,  as  it  was  anciently  imposed  upon 

»  Murray's   Handbook,  pp.  104-  »  Hans.  D.  v.  202,  p.  395. 

106;  Dodd's  Manual  of  Dignities,  pp.  **  Notes  and  Queries,  6th  ser.  v. 

257  205,  330,  G61.  6,  p.  70. 

"  See  avtr,  vol.  1,  p.  296.  p  Hans.  D.  v.  174,  p.  1197. 
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every  privy  councillor,*"  is  recorded  in  *  Coke's  Insti-  Privr 
tutes/ '  and  is  to  the  following  effect :— 1.  To  advise  the  JJ'"^^;!^ 
king  in  all  matters  to  the  best  of  his  wisdom  and  discre- 
tion.    2.  To  advise  for  the  king's  honour  and  advantage, 
and  to  the  public  good,  without  partiality  and  without 
fear.     3.   To  keep  secret  the  king's  counsel,  and  all 
transactions  in  the  council  itself.     4.  To  avoid  corrup- 
tion in  regard  to  any  matter  or  thing  to  be  done  in 
council.     5.    To  forward  and   help    the   execution  of 
whatsoever  shall  be  therein  resolved.     6.  To  withstand 
all  persons  who  shall  attempt  the  contrary.     7.  And 
generally  to  observe,  keep,  and  do  all  that  a  good  and 
true  councillor  ought  to  do  unto  his  sovereign  lord. — 
The  oath  of  oflSce  now  taken  by  a  privy  councillor  is 
given  in  the  Keport  of  the  Oaths  Commission,*  together 
with  the  following  declaration,  which  embodies  the  sub- 
stance of  the  oath,  and  which  it  is  recommended  shall 
be  substituted  for  it : — *  You  shall  solemnly  and  sincerely 
declare  that  you  will  be  a  true  and  faithful  servant  unto 
her  Majesty  Queen  Victoria,  as  one  of  her  Majesty's 
Privy  Council.     You  shall  keep  secret  all  matters  com- 
mitted and  revealed  unto  you,  or  that  shall  be  secretly 
treated  of  in  council,  and  generally  in  all  things  you 
shall  do  as  a  faithful  and  true  servant  ought  to  do  to 
her  Majesty.'     Privy  councillors  must  also  take  the  oath 
of  aUegiance,  as  prescribed  by  the  Promissory  Oaths  Act 
of  1868.* 

The  Oaths  Commission  Report,  p.  2,  contains  a  declaration  en- 
joined to  be  made  by  privy  councillors,  under  the  Act  9  Geo.  IV. 
c.  17,  sec.  2,  to  maintain  the  rights  of  the  Protestant  Established 
Church  in  England.  The  taking  of  this  declaration  was  construc- 
tively abolished  by  the  Act  29  Vict.  c.  22.  But  it  has  still  been 
imposed,  and  the  commissioners  recommend  that  it  should  be  dis- 
pensed with. 

1  Se*»  Stubbs,  Const.  Hist.  v.  2,  p.     120,  129,  137,  145. 
560.    Near  relations  of  the  sovereijrn  '  4  Inst.  54. 

•re  usually  admitted  to  a  seat  in  the  ■  Cora.  Pap.  1807,  v.  31,  p.  84. 

Privy  Council  without  being  sworn.     lb,  1870,  v.  61.n   275. 
—Haydn,    Book  of    Dignities,    pp.  »  31  &  32  Vict  c.  72, 

Q   2 
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Obiiga-  The  obligation  of  keeping  the  king's  counsel  invio- 

secresy.  laWy  Secret  is  one  that  rests  upon  all  cabinet  ministers 
and  other  responsible  advisers  of  the  crown,  by  virtue 
of  the  oath  which  they  take  when  they  are  made  mem- 
bers of  the  Privy  Council.'' 

As  has  been  already  observed,  this  secresy  is  not  a 
mere  personal  privilege  or  protection,  either  to  the 
sovereign  or  to  the  minister,  that  may  be  waived  by 
mutual  consent ;  but  is  based  upon  constitutional  prin- 
ple  and  state  policy,  it  being  of  the  first  importance  that 
there  should  be  entire  freedom  and  immunity  in  the 
confidential  intercourse  between  the  crown  and  its  im- 
mediate advisers,  and  that  nothing  which  has  passed  in 
council  should  be  afterwards  disclosed  so  long  as  public 
injury  might  ensue  from  difierences  of  opinion  being 
known/ 
Can  only  Moreover,  nothing   that   has   passed   between  the 

moved  by  Sovereign  and  his  ministers,  in  their  confidential  rela- 
*'*®    .       tions  with  each  other,  may  be  disclosed  to  any  other 

sovereign.  ,  ^  j  ^  j 

person,  or  to  either  House  of  Parliament,  without  the 
express  permission  of  the  sovereign."^ 

This  rule  also  applies  to  conversations  between  the  sovereign  and 
any  peer  of  the  realm  who  has  been  admitted  to  an  audience  for  the 
purpose  of  conferring  upon  political  affairs.*  The  king,  as  governor 
of  the  Established  Church  in  England,  is  at  liberty  to  communicate 
confidentially  with  the  archbishops  or  bishops,  on  any  public  matter.^ 

And  this  permission  would  only  be  accorded  for  pur- 
poses of  state,  as  to  enable  a  minister  to  explain  and 
justify  to  Parliament  his  political  conduct  It  would 
not  be  granted  for  the  purpose  of  enabling  Parliament 
to  scrutinise  the  motives  of  a  political  act  which  was 
not  itself  impeachable  on  public  grounds. 


"  See  rtTTi/p,  vo^ .  1 ,  pp.  n  6, 407;  also 
proceed itiffs  on  Mr.  Lowe's  speech  at 
Retford,  Hans.  D.  v.  228.  p.  202;}; 
and  V.  220,  p.  52 ;  and  in  the  case  of 
Ld.  J)erby,  A  v.  241,  pp.  1702-1816. 


"  Avte,xo\.  1,  p.  407. 
^  Mir.  of  Pail.  1831  2,  p.  2134. 
«  Well.  Pesp.  Supp.  v.  3,  p.  665. 
y  Mir.  of  Pari.  1833,  p.  3138. 
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In  1810  Lord  Chatham,  being  a  member  of  the  existing  admi- 
nistration, was  examined  at  the  bar  of  the  House  of  Commons, 
touching  the  Walcheren  expedition,  which  he  had  personally  com- 
manded. (See  ante,  vol.  L  pp.  267,  536.)  His  lordship  answered 
all  questions  put  to  him  as  a  military  oflScer,  but  declined  answering 
any  which  concerned  matters  known  to  him  only  as  a  privy  coun- 
cillor or  as  a  cabinet  minister.* 

Neither  would  it  be  given  with  a  view  to  subject 
the  secret  counsels  of  the  crown  to  the  review  of  an 
ordinary  legal  tribunal.* 

The  necessity  for  obtaining  leave  from  the  crown  to 
divulge  past  proceedings,  or  communications  between 
the  sovereign  and  his  confidential  servants,  applies  with 
equal  force  to  actual  ministers,  and  to  those  who  have 
ceased  to  take  part  in  the  royal  councils.^ 

In  1844,  the  members  of  the  existing  and  of  the  preceding  ad- 
ministrations solicited  and  obtained  leave  from  the  Queen  to  disclose 
all  the  facts  known  to  them  respecting  the  opening  of  letters  at  the 
Post  Office,  under  royal  warrants,  before  a  select  committee  of  the 
House  of  Commons.^^ 

It  is  not  permissible  even  to  publish  any  state  cor- 
respondence between  a  sovereign  and  his  minister  dur- 
ing a  former  reign,  although  referring  exclusively  to 
events  of  a  bygone  generation,  without  the  sanction 
of  the  reigning  monarch.** 

When  negotiations  are  opened  between  an  existing  confl- 
ministry  and  leading  members  of  the  Opposition,  it  is  ^^^ff^^^ 
not  unusual  for  the  crown  to  grant  permission  to  the  tions. 
prime  minister  to  read  portions  of  correspondence  that 
has   taken  place   between  the   sovereign   and  his   ad- 
visers on   pending   public   questions,   to   such   indivi- 
duals, in  order  to  define  more  particularly  the  position 


■  Colchester's  Diary,  v.  2,  p.  285.  George  III.  and  Lord  North,  from 

Pari.  D.  V.  15,  pp.  348-373.  1768  to   1783,  was    *  published    by 

•  Ante,  vol.  1,  p.  497.  permission   of  the  Queen,'  in   1807. 

^  Mir.  of  ParL  1831-2,  p.  2069  ;  And  see  Lord  Grey's  Correspondence 

lb,  18:^,  p.  2645.  of  the  late   Earl   Grey   with   King 

«  Hans.  D.  v.  77,  p.  727.  Wiiliam  IV.  v.  1,  pref.  p.  v. 

^  The     corresponaence    between 
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Alleged 
breach 
of  con- 
fidence. 


Meetings 
of  Privy, 
and 

Cabinet 
Council. 


of  the  government  in  relation  thereto.*  Or  the  sovereign 
may  himself  communicate  the  same  to  persons  who  may 
be  entrusted  with  the  formation  of  a  new  administra- 
tion. But  any  such  communications  must  always  be 
accounted  as  strictly  confidential. 

In  May  1832,  after  the  resignation  of  the  Grey  ministry,  conse- 
quent upon  their  inability  to  carry  the  Reform  Bill  through  the 
House  of  Lords,  the  king  invited  the  Duke  of  Wellington  and  Lord 
Lyndhurst  to  form  a  new  administration.  It  being  indispensable 
that  these  noblemen  should  be  put  into  full  possession  of  the  grounds 
of  the  retirement  of  the  outgoing  ministers,  the  king  communicated 
to  them  certain  cabinet  minutes,  which  showed  that  the  Duke  of 
Richmond,  one  of  the  ex-ministers,  had  differed  from  his  colleagues 
upon  the  question  at  issue  between  them  and  the  king.  The  Duke 
of  Wellington  was  unable  to  form  an  administration,  whereupon 
the  ex-ministers  were  recalled.  The  tone  of  a  debate  in  the  House 
of  Lords  at  this  juncture  induced  Earl  Grey  to  inform  the  king  that 
it  was  *  evident  that  a  very  improper  use  had  been  made  of  the 
papers  communicated  to  the  Duke  of  Wellington  and  Lord  Lynd- 
hurst by  the  king.  The  Duke  of  Richmond's  dissent  was  openly 
stated,  and  there  were  other  allusions  to  what  had  passed  between 
the  king  and  his  ministers.*  ^  In  reply,  the  king,  while  expressing 
his  regret  at  this  unauthorised  and  unwarrantable  disclosure  of 
state  secrets,  justified  his  own  conduct  in  the  matter,  contending  that 
under  the  circumstances  in  which  he  had  been  placed,  he  was  free 
*  to  make  such  communication  to  those  two  peers  as  he  might  con- 
sider advisable  and  necessary.* «  His  Majesty  was  afterwards  assured 
by  the  prime  minister  and  Lord  Chancellor  Brougham  that  they  *  con- 
sidered him  perfectly  justified  in  the  communication  he  had  made 
to  the  Duke  of  Wellington  and  Lord  Lyndhurst  of  such  documents 
as  were  necessary  to  put  them  [in  possession  of  the  circumstances 
which  had  produced  his  acceptance  of  the  resignation  [of  Earl  Grey 
and  his  colleagues],  and  his  application  to  them.'  ^ 

After  the  separate  existence  of  the  Cabinet  Council 
as  a  governmental  body,  meetings  of  the  Privy  Council 
gradually  ceased  to  be  holden  for  purposes  of  delibera- 
tion. Early  in  the  reign  of  George  III.,  we  find  this 
distinction  between  the  two  councils  clearly  recognised 
— that  the  one  is  assembled  for  deliberative,  and  the 


•  Corresp.  William  IV.  with  Earl  Grey,  v.  2,  p.  229. 
'  lb.  p.  424.  «  lb,  p.  430.  >»  lb,  p.  441. 
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Other  merely  for  formal  and  ceremonial  purposes.*  It 
is  now  an  established  principle,  that  '  it  would  be  con- 
trary to  constitutional  practice  that  the  sovereign  should 
preside  at  any  council  where  deliberation  or  discussion 
takes  place/  ^ 

But  d€«ultory  and  informal  remarks,  on  the  part  of  the  sove- 
reign, or  the  privy  councillors  present,  though  unusual,  are  no  in- 
fringement on  the  rule>  Lord  Broughton  mentions  a  remarkable 
scene  at  a  council  held  by  William  IV.  for  the  purpose  of  approving 
the  speech  to  be  delivered  from  the  throne,  when  his  Majesty  gave 
energetic  expre^on  to  his  opinions  on  the  subject.*  And  at  a 
council  held  on  September  21,  1836,  King  William  gave  utterance 
to  sharp  words  to  one  of  the  ministers  present ;  but  unpleasant  con- 
sequences were  avoided  by  the  ready  tact  of  the  premier.™ 

Her  Majesty  presides  at  about  a  dozen  meetings  of 
the  council  in  the  course  of  the  year.  On  the  day  before 
the  meeting  all  the  papers  to  be  submitted  are  sent  to 
the  Queen,  and  if  she  requires  further  explanation  upon 
them,  she  will  request  the  attendance  of  the  mmister  to 
whose  department  they  belong.'' 

At  meetings  of  the  Privy  Council,  the  sovereign 
occupies  the  chair.  The  president  of  the  council  sits 
at  the  Queen's  left  hand ;  it  being  noticeable  that  tliis 
functionary  *does  not  possess  the  authority  usually 
exercised  by  the  president  of  a  court  of  justice.'** 

The  ceremonial  observed  at  a  Privy  Council  has  Ceremo. 
been  thus  described  by  a  councillor,  upon  his  first  in-  colJncn 
troduction  :  *  We  took  the  oath  of  allegiance,  kneeling,  meetings, 
and  then  the  privy  councillor's  oath  was  administered 
to  us,  standing.  After  which  we  kissed  the  king's  hand, 
and  shook  hands  with  each  privy  councillor  present ; 


*  GrenviUe  Papers  (anno  1761),  »  Ed.  Rev.  v.  133,  p.  321. 

V.  1,  p.  374;  Lewis  Adm.  p.  388.  ■*  Torreus,  Life  ol*  Ld.  Melbourne, 

J  Earl  Granville,  Hans.  D.  v.  175,  v.  2,  p.  205. 
p.  251.     See  Gray's  Earlv  Years  of  "  Escott's  England,  1879,  v.  2,  p. 

Pr.  Consort,  p.  363  n.  Mir.  of  Pari.  112. 

1835,  p.  7 ;  Campbell,  Chan.  v.  4,  pp.  "  Macqueen,  Privy  Council,  p.  ix. 

817  n,  499.  n.     See  Ilans.  D.  v.  2id,  p.  092. 

^  See  GrenviUe  Mem.  v.  3,  p.  300 
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beginning  with  the  chancellor,  at  the  king's  right  hand, 
then  going  behind  the  king's  chair  to  the  lord  presi- 
dent on  his  left,  and  round  the  rest  of  the  table.' 
[Opposite  to  the  king  sat  the  prime  minister.]  '  After 
we  were  sworn  in,  the  clerks  of  the  council  stood  on 
each  side  of  the  king,  and  the  lord  president  rose  up 
and  read  a  paper  of  the  business  to  be  transacted — viz. 
proclamations,  orders,  &c.  And  upon  each  article  the 
king  read  aloud  from  the  margin  what  his  pleasure  was 
to  have  done,  which  the  clerk  repeated  aloud  from  his 
duplicate.  After  the  business  was  finished,  the  king 
rose  and  spoke  to  all  the  council  individually,  by  going 
round  as  at  the  levee.'  ^ 
Privy  An  important  practical  use  which  has  been  and  con- 

co^mL    tinues  to  be  made  of  the  Privy  Council  is,  the  choosing 
^^  therefrom  of  committees  to  hear  and  decide  upon  novel 

and  difficult  problems  of  statecraft.  As  new  questions 
arise  which  necessitate  the  action  and  control  of  govern- 
ment, it  is  customary  to  submit  them  in  the  first  in- 
stance to  the  investigation  and  direction  of  committees 
of  the  Privy  Council.  Afterwards,  it  may  be  found  ad- 
visable to  constitute  separate  departments,  to  deal  with 
and  dispose  of  such  matters.  Thus,  in  repeated  instances 
of  late  years  the  Privy  Council  has  become  the  nursing 
mother  of  new  departments  of  state.** 

The  administrative  functions  which  continue  to  be 
performed  by  the  Privy  Council,  as  a  department  of  the 
public  service,  will  be  explained  in  another  chapter. 


'  Ld.  Colchester,  Diary  and  Cor-    sort.  v.  3,  p.  110. 
reap.  v.  1,  p.  270;  Jesse,  liife  of  Geo.  «»  Helps,  Thoughts  upon  Qovern- 

III.,  V.  3,  p.  276.  Ellenborough,  Pol.    ment,ch.  x. 


V.  3,  p. 


Diary,  v.  1,  p.  9 ;  Martio,  Pr.  Con- 
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CHAPTER  m 

THE   CABINET  COUNCIL:    ITS  ORIGIN,   ORGANISATION, 
AND   FUNCTIONS. 

Having  completed  our  survey  of  the  history  of  the  Cabinet 
king's  councils  under  prerogative  government,  we  pro- 
ceed to  investigate  the  rise,  progress,  and  present  con- 
dition of  the  Cabinet  Council,  which  has  become  the 
supreme  governing  body  in  the  political  system  of  Great 
Britain. 

With  a  view  to  the  consideration  of  this  subject  in 
accordance  with  the  sequence  of  historical  events,  it  may 
be  suitably  divided  into  three  heads : 

I.  The  origin  and  early  history  of  the  cabinet. 

n.  Its  later  history,  and  present  organisation. 

UI.  Its  actual  functions,  as  the  supreme  governing 
body,  with  its  relations  to  the  crown  and  to  the  execu- 
tive government. 

The  relations  of  the  cabinet  to  Parliament,  and  its 
practical  dependence  upon  the  will  of  the  House  of 
Commons,  though  incidentally  and  inseparably  con- 
nected with  the  topics  upon  which  we  are  about  to  enter, 
will  claim  more  particular  attention  in  a  subsequent 
chapter. 

I.  The  Origin  and  early  History  of  the  Cabinet. 

A  learned  though  somewhat  paradoxical  writer  of 
our  own  day  has  broadly  asserted  that  *  a  private  advis- 
ing council,  responsible  to  Parliament,  has  at  all  times 
been  an  inseparable  part  of  the  institution  of  the  crown 
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of  England.'  *  This  statement,  if  true  in  the  main,  must 
nevertheless  be  taken  with  considerable  allowance.  It 
may  indeed  be  safely  admitted  that '  the  doctrine  that 
the  sovereign  is  not  responsible  is  doubtless  as  old  as 
any  part  of  our  constitution,  and  the  doctrine  that  his 
ministers  are  responsible  is  also  of  immemorial  anti- 
quity.' ^ 
King's  We  have  indisputable  evidence,  that  *  at  an  early 

relation  to  period  Parliament  evinced  much  anxiety  respecting  the 
m^ntT"  appointments  of  the  members  of  the  king  s  council ;  and 
although  their  nomination  and  removal  were  vested  in 
the  crown,  the  sovereign  seems  to  have  been  careful 
to  select  those  who  were  acceptable  to  the  Lords  and 
Commons.  The  king's  councillors  were  frequently  ap- 
pointed and  sworn  in  Parliament ;  and  the  regulations 
by  which  the  council  was  governed  were  often  the  sub- 
ject of  parliamentary  discussion '  and  enactment.*"  And, 
A.D.  1389.  so  far  back  as  the  reign  of  Eichard  11.  an  instance  is  re- 
corded wherein  the  king's  councillors  maintained  their 
opinions  in  opposition  to  those  of  their  royal* master, 
with  an  amount  of  firmness  which  could  scarcely  have 
been  exhibited  unless  they  were  conscious  of  a  measure 
of  responsibility  to  the  national  council  for  their  beha- 
viour in  ofiice.* 

Furthermore,  our  constitutional  annals,  from  the 
A.D.1189.  reign  of  Eichard  I.,  furnish  occasional  precedents  of 
ministers  of  the  crown  being  called  to  account,  and  con- 
demned, in  the  great  council  of  the  realm,  for  acts  of 
misgovemment,  and  of  petitions  being  presented  to  the 
king  in  Parliament  complaining  of  mismanagement  on 
the  part  of  his  judges  and  ministers,  to  which,  in  the 
language  of  an  old  writer,  *the  king  very  frequently 


•  Toulmin    SmiUi,    Pari.    Rem.  Dicey,  pp.  12,  17.  And  see  ante,  vol. 
(1862),  p.  3.  1,  pp.  79,  82. 

^  Macaulay,  Hiat.  of  Eng.  v.  4,  p.  ^  Nicolas,  Proc.  P.  C.  v.  1,  p.  xv. 

9.    And  Bee  Allen  on  the  Royal  Pre-  And  see  Macaulay,  Hist,  of  England, 

rogative,  pp.  7,  26.  v.  1,  pp.  29-32. 

•  Nicolas,  Proc.  P.  0.  v.  1,  p.  ii. ; 
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answered,  let  any  man  complain  and  he  shall  find 
remedy,  and  such  answer  of  the  king  was  a  satisfac- 
tion to  the  subjects,  for  redress  of  the  grievance  soon 
followed.'  ® 

And  at  a  later  period,  the  necessity  for  obtaining 
supphes  for  the  service  of  the  crown  contributed  to 
induce  the  sovereign  to  defer  to  the  expressed  wishes 
of  Parliament,  and  remove  from  office  ministers  of  state 
and  other  functionaries  who  had  given  offence  by  their 
public  conduct.' 

The  forms  of  the  constitution,  which  required  that  ^l^^^f' 
the  king  should  always  communicate  with  his  ministers,  sponsi- 
and  perform  every  act  of  state  through  a  privy  coun-    ^  ^^^' 
cillor,*  afforded  to  the  ancient  Parhament  of  England 
the  means  of  fixing  the  responsibiUty  for  acts  of  the 
crown  upon  those  who  had  been  parties  in  giving  effect 
to  the  same,  and  who  were  hable  to  impeachment  by  the 
House  of  Commons  for  misconduct  in  office.     But,  after 
all,  these  examples  do  not  betoken  the  existence,  in  the 
case  of  ministers  of  the  crown  under  prerogative  govern- 
ment, of  a  responsibility  to  the  country,  or  to  Parlia- 
ment, in  the  modem  acceptation  of  the  term.*"     The 
formal  introduction  of  this  important  principle  into  our 
constitutional  system  was  to  be  the  work  of  another 
generation. 

The  practice  of  consulting  a  few  confidential  ad-  a  select 

COUDCli. 

visers,  in  preference  to,  and  instead  of,  the  whole  Privy 
Council,  was  doubtless  resorted  to  by  the  sovereigns  of 
England  from  a  very  early  period.  Stubbs  says  that 
from  the  close  of  the  minority  of  Henry  HI.  we  first 
distinctly  trace  the  action  of  an  inner  royal  council,  dis- 
tinct from  the  Curia  regis  and  from  the  common  council 

•  Gordon,  History  of  Parliament,  «  Nicolaa,   Proc.  P.  0.  v.  1,  p. 

T.  2,  p.  287;  Foreter,  Debates  on  xzxiv.;  Dicey,  pp.  18,69.  And  see 
Grand  Bemonstranoe,  pp.  10,  27,  47,    ante,  vol.  1,  pp.  59,  81. 


51.  >»  See  Nicolas,  Proc.  P.  C.  v.  7,  p. 

'  Forster,  Grand  Remonst.  pp.  10,    xiv. 
27, 47,61.  Hataeli,  Prec.  v.4,  p.^^&c. 
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of  the  realm.*  Two  centuries  later,  Lord  Bacon  (in  his 
Essays  on  Councils)  cites  the  example  of  *  King  Henry 
VII.,  who,  in  his  greatest  business,  imparted  himself  to 
none,  except  it  were  to  Morton  and  Fox.'  While  affairs 
of  state  were,  for  the  most  part,  debated  in  the  Privy 
Council,  in  presence  of  the  king,  it  naturally  happened 
that  some  councillors,  more  eminent  than  the  rest,  should 
form  juntos  or  cabals,  for  closer  and  more  secret  co- 
operation, or  should  be  chosen  by  the  sovereign  as  his 
most  intimate  and  confidential  advisers.  These  states- 
men came  at  length  to  be  designated  as  the  cabinet, 
from  the  circumstance  of  their  deliberations  being  con- 
ducted in  an  inner  room,  or  cabinet,  of  the  council 
apartments  in  the  royal  palace.  But  no  resolutions  of 
state,  or  other  overt  act  of  government,  were  finally 
taken  without  the  deliberation  and  assent  of  the  Privy 
Council,  who  then,  as  now,  were  the  only  advisers  of  the 
crown  recognised  by  law.* 
First  men-  We  first  meet  with  the  term  *  Cabinet  Council,' in 
^Wnetr  contradistinction  to  that  of  Privy  Council,  in  the  reign 
of  Charles  I.  Clarendon,  in  his  '  History  of  the  Eebel- 
lion,'  after  describing  the  condition  of  the  government 
at  the  time  the  great  Council  of  Peers  was  convened  at 
York  by  the  king,  in  September  1640,  and  mentioning 
that  the  burthen  of  state  affairs  rested  principally  upon 
the  Archbishop  of  Canterbury,  the  Earl  of  Strafford,  and 
Lord  Cottington,  proceeds  to  state  that  some  five  or  six 
others  being  added  to  them,  on  account  of  their  oflGicial 
position  and  tried  ability,  *  these  persons  made  up  the 
committee  of  state  (which  was  reproachfully  after  called 
the  Juncto^  and  enviously  then  in  court  the  Cabinet 
Council)^  who  were  upon  all  occasions,  when  the  secre- 
taries received  any  extraordinary  intelligence,  or  were  to 
make  any  extraordinary  despatch,  or  as  often  otherwise 
as  was  thought  fit,  to  meet :  whereas  the  body  of  the 

»  Stubbs'ConstHist.  V.  2,pp.  40,  J  Hallam,  Const.  Ilist.  v.  3,  p. 

240, 256.  249. 
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council  observed  set  days  and  hours  for  their  meeting, 
and  came  not  else  together  except  specially  summoned.' '^ 
In  another  place  he  says  the  practice  then  prevailed  of 
admitting  many  persons  of  inferior  abiUties  into   the 
Privy  CouncU  merely  as  an  honorary  distinction,  and 
that  thus  tbti  Council  grew  so  large  that,  *  for  that  and 
other  reason^  of  unaptness  and  incompetency,  commit- 
tees of  dexterous  men  have  been  appointed  out  of  the 
table  to  do  the  business  of  it.'     And  he  remarks  that 
one  of  the  grounds  of  Strafford's  attainder  was  a  dis- 
course of  his  *  in  the  committee  of  state,  which  they 
called  the  Cabinet  Council.'  ^    Again,  in  his  *  Autobiog- 
raphy,' he  mentions  that  when,  after  Lord  Falkland's 
death,  in  1643,  Lord  Digby  replaced  him  as  secretary 
of  state,  *  he  was  no  sooner  admitted  and  sworn  secre- 
tary of  state  and  privy  councillor,  and   consequently 
made  of  the  Junto  which  the  king  at  that  time  created 
— consisting  of  the  Duke  of  Eichmond,  the  Lord  Cott- 
ington,  the  two  secretaries  of  state,  and  Sir  John  Cole- 
pepper — ^but  the  chancellor  of  the  exchequer  (Clarendon 
himself,  then   Mr.  Jlyde)  was  likewise  added  ;   to  the 
trouble,  at  least  the  surprise,  of  the  master  of  the  rolls 
(Sir  J.  Colepepper),  who  could  have  been  contented  that 
he  should  have  been  excluded  from    that  near  trust, 
where  all  matters  were  to  be  consulted  before  they 
should  be  brought  to  the  council- boai-d.'  °* 

The  introduction  of  this  method  of  government  by  unpopu- 
means  of  a  cabinet  was  exceedingly  distasteful  to  the  ^biLte. 
whole  community.  It  was  one  of  the  innovations  against 
which  the  popular  feeling  was  directed  in  the  first  years 
of  the  Long  Parliament.  The  Grand  Eemonstrance,  ad- 
dressed by  the  House  of  Commons  to  Charles  L,  in  1641, 
set  forth  that  such  councillors  and  other  ministers  of  state 
only  should  be  employed  by  the  king  as  could  obtain  the 


^  Clar.  Hiat.  Reb.  book  2,  p.  226  »  lb.  book  3. 

(edit.  18J9).  "  Clar.  Autobiog.  v.  1,  p.  S5. 
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confidence  of  Parliament.''  And  in  the  Second  Remon- 
strance, issued  in  January  1642,  complaint  is  made  of 
*  the  managing  of  the  great  affairs  of  the  realm  in  Cabinet 
Councils,  by  men  unknown  and  not  publicly  trusted.'  ® 

Cromwell.  During  the  protectorate  of  Cromwell,  cabinets  were 
unknown.  The  government  of  the  country  was  con- 
ducted by  the  supreme  will  of  the  great  dictator,  assisted 
by  a  council  of  state,  which  should  at  no  time  exceed 
twenty-one  members,  nor  be  less  than  thirteen.  But 
public  affairs  were  chiefly  transacted  by  certain  com- 
mittees of  Parliament,  until  it  became  evident  that  these 
committees  were  assuming  too  much  authority,  when 
tlie  Long  Parliament  itself  was  summarily  abolished  by 
this  mighty  autocrat,  who  was  not  disposed  to  submit 
his  will  to  constitutional  restraints.  The  legislative 
assemblies  subsequently  convened  by  Cromwell  were  too 
much  under  his  own  control  to  offer  any  serious  obstruc- 
tions to  his  government. 

Restora-  Immediately  upon  the  restoration  of  monarchy,  in 

monwchy^  1660,  the  Privy  Council  was  reconstituted  by  the  king, 
and  resumed  its  original  functions.  But  the  public 
mind  at  this  period  was  not  in  the  humour  to  reopen 
the  difBcult  question  of  the  relations  between  the  sove- 
reign and  Parliament,  and  Charles  II.  was  too  fond  of 
pleasure,  and  of  his  own  prerogative,  to  be  willing  to 
agree  to  anything  which  would  encroach  upon  either. 
But  he  was  not  averse  to  an  attempt  to  render  the 
Privy    Council    itself   more  efficient.      For,   after  the 

1660.  Restoration,  the  Privy  Council  included  all  those  who 
had  been  members  of  the  Privy  Council  of  Charles  I., 
amongst  whom  were  faithful  royalists ;  but  there  were 
also  some  who  had  espoused  the  cause  of  the  Parlia- 
ment. The  number  of  councillors,**  and  the  doubtful 
I03  alty  of  some  of  them,  rendered  the  existing  body  an 


■  For8ter*8  Grand  RemoDStrance,    And  see  book  7. 
pp.  272.  273.  p  For  a  liet  of  the  privy  council- 

«  Olar.  Hist.  Reb.  book  4,  p.  537.     lors  of  England  from  the  Restoration 
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unsafe  and  ineflScient  instrument  for  the  direction  of 
public  affairs.  Accordingly,  at  the  suggestion  of  Hyde, 
the  lord  chancellor,  and  virtual  head  of  the  adminis- 
tration, a  plan  was  devised  for  the  subdivision  of  the 
Privy  Council  into  separate  committees,  to  each  of 
which  should  be  assigned  a  special  class  of  subjects."* 
This  was  but  the  carrying  out  of  a  reform  already  pro- 
vided for  by  the  regulations  of  1553,'  under  which  we 
find,  in  the  reign  of  James  L,  a  committee  of  the  council  1620. 
appointed  for  war,  that  included  several  of  the  king's 
principal  ministers ;  and  another  committee  for  foreign 
affairs.  It  was  now  proposed  that  there  should  be  a 
committee  for  foreign  affairs ;  a  committee  for  admiralty, 
naval,  and  military  affairs  ;  a  committee  for  petitions  of 
complaint  and  grievance ;  and  a  committee  for  trade 
and  foreign  plantations.  Furthermore,  that  'if  anything 
extraordinary  happens  which  requires  advice,  whether 
in  matters  relating  to  the  Treasury,  or  of  any  other  mixed 
nature,  other  than  is  afore  determined,  his  Majesty's 
meaning  and  intention  is,  that  particular  committees  be 
in  such  cases  appointed  for  them  as  hath  been  heretofore 
accustomed ;  such  committees  to  make  their  report  in 
writing,  to  be  offered  to  his  Majesty  at  the  next  council 
day  following.  IS  any  debate  arise,  the  youngest  coun- 
cillor to  begin,  and  not  to  speak  a  second  time.' ' 

It  is  doubtful  whether  all  these  committees  were  Charles  11. 
actually  organised  at  this  time.  But  the  so  called  com- 
mittee for  '  foreign  affairs,' — which  consisted  of  the  lord 
chancellor  and  five  others,  mostly  his  intimate  friends 
and  adherents, — took  the  lead  and  became  in  reality  a 
Cabinet  Council,  to  whom  alone  the  king  entrusted  the 
secrets  of  his  policy,  and  wherein  was  discussed,  invari- 
ably in  the  presence  of  the  king,  all  the  most  impor- 
tant affairs  of  state,  both  foreign  and  domestic,  before 


to  1850,  see  Haydu,  Book  of  Dignities,    p.  6 ;  Cox,  Eng.  Govt.  p.  648. 
pp.  119-146.  ••  See  ante,  vol.  1,  p.  92. 

•»  Lister,  Life  of  Clarendon,  v.  2,  •  Cox,  Eng.  Govt.  p.  G48. 
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they  were  submitted  to  a  general  meeting  of  the  Privy 
Council.  This  confidential  committee  virtually  super- 
seded the  rest  of  the  council,  who  were  only  consulted 
on  formal  occasions.  In  connection  with  the  formation 
of  this  cabinet,  or  Cabal,  as  it  was  then  termed,  the  king 
greatly  increased  the  number  of  the  whole  council ;  and 
thus  obtained  a  valid  reason  for  employing  only  a  select 
body  of  his  advisers. 

Cabal.  This  designation  has  been  erroneously  supposed  to  have  been 

derived  from  the  initial  letters  of  the  members  composing  the  Cabal, 
in  the  year  1670.*  But  this,  in  point  of  fact,  W8is  a  mere  coinci- 
dence ;  as  the  same  term  was  applied  to  a  former  ministry,  in  1665. 
It  is  a  derivation  from  the  Hebrew,  originally  signifying  something 
secret  or  mysterious,  but  gradually  extended  to  include  the  idea  of 
conspiracy  and  intrigue.** 

For  Charles  II.  had  an  extreme  dislike  to  the  formahty 
of  long  discussions  in  full  council,^  adverting  to  which, 
in  1679,  his  Majesty  thanked  the  whole  body  of  his 
councillors  for  all  the  good  advice  they  had  given  him, 
'  which,*  he  added,  '  might  have  been  more  frequent  if 
the  great  number  of  this  council  had  not  made  it  unfit 
for  the  secresy  and  despatch  that  are  necessary  in  many 
great  affairs.  This  forced  him  to  use  a  smaller  number 
of  you  in  a  foreign  committee  (the  Cabal),  and  sometimes 
the  advices  of  some  few  among  them  upon  such  occa- 
sions, for  many  years  past.'  "^ 

Of  the  first  ministry  of  Charles  11.  we  are  informed 
by  Clarendon,^  that '  the  treasurer  (Southampton),  the 
Marquis  of  Ormond,  General  Monk,  with  the  two  secre- 
taries of  state,  were  of  that  secret  committee,  with  the 
chancellor  (Clarendon  himself),  which,  under  the  notion 
of  foreign  affai^^P'e  appointed  by  the  king  to  consult 
all  his  affairs  before  they  came  to  a  pubUc  debate.*^ 

*  Haydn,  Book  of  Dignities,  p.  90.  ^  lb,  p.  66.     And  see  Temple's 

utJ'epys'  Diary,  edit.  1854,  v.  3,  Memoirs,  v.  3,  p.  45  n. 
«^^^i. ;  Campbeirs  Chanc.  v.  3,  p.  '  Continuation  of  his  Life,  p.  27. 

j9WPr;  Notes  and  Queries,  v.  5,  p.  '  And  see  Thomas,  Hist.  Public 

620.  Offices,  p.  23. 

'  Dicey,  pp.  05,  66. 
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And  Roger  North,  referring  to  this  period,  says  that 
'  the  Cabinet  Council  consisted  of  those  few  great  officers 
and  courtiers  whom  the  king  relied  upon  for  the  in- 
terior dispatch  of  his  aflfairs  * ;  and  that  while  *  at  first 
it  was  but  in  the  nature  of  a  private  conversation,  it 
came  to  be  a  formal  council,  and  had  the  direction  of 
most  transactions  of  the  government,  foreign  and  do- 
mestic.'"   These  cabinet   meetings  were  holden,  for  a  Cabinet 
time,  about  twice  in  the  week ;  but  after  a  while,  for  ™ndel^ 
the  greater  convenience  of  the  king  and  his  ministers,  it  ^^ricsii. 
became  customary  to  hold  them  upon  Sunday  evenings. 
Every  I-iord's  Day,  the  great  officers   of  state  would 
attend  the  king  to  morning  service  in  the  royal  chapel, 
and  be  at  hand  to  wait  upon  him  in  the  evening,  for 
consultation  on  public  afiairs." 

This  carious  costom  of  state  attendance  at  church  on  Sunday 
mornings,  and  of  the  holding  of  Cabinet  Councils  every  Sunday 
evening,  continued  to  be  observed  in  the  reign  of  Queen  Ajine.^ 

Charles  11.  was  a  monarch  who  coveted  the  posses- 
sion of  arbitrary  power.  He  therefore  naturally  pre- 
ferred to  avail  himself  of  the  services  of  a  few  trusty 
councillors,  whom  he  could  choose  from  amongst  their 
less  pliant  colleagues.  HaUam  tells  us  that  *  the  delays 
and  decencies  of  a  regular  council,  the  continual  hesita- 
tion of  lawyers,  were  not  suited  to  his  temper,  his 
talents,  or  his  designs.'  And  it  must  be  confessed,  that 
the  Privy  Council,  as  it  was  then  constituted,  was  too 
numerous  for  the  practical  administration  of  govern- 
ment. *Thus  by  degrees  it  became  usual  for  the 
ministry  or  cabinet  to  obtain  the  king's  final  approba- 
tion of  their  measures  before  they  were  laid,  for  a  mere 
formal  ratification,  before  the  Privy  Council.'®  Never- 
theless, we  are  assured  by  Clarendon,  who,  as  lord 
chancellor,  took  an  active  part  in  all  these  proceedings, 

•  Ufe  of  Ld.  Guildford,  v.  2,  p.  «»  lb,  v.  4,  pp.  286,  287. 

W.  •  Hailani,  Const.  Hist.  v.  3,  p, 

•  CampbeU^s  Chan.  v.  3,  pp.  101,    260;  Pari  Ilifit.  v.  6,  p.  733. 
M.  47l». 

VOL.    II.  H 


08  THE   CABINET  COUNCIL. 

that  the  cabinet  *  never  transacted  anything  of  moment 
(his Majesty  being  always  present)  without  presenting  the 
same  first  to  the  council-board.'  He  adds,  that  while  at 
first  they  were  *  all  of  one  mind,  in  matters  of  importance,' 
yet  that  after  about  two  years,  the  king  added  others  to 
this  cabinet  *  of  difierent  judgment  and  principles,  both 
in  Church  and  State,'  to  himself,  whereby  his  own  in- 
fluence with  the  king  was  considerably  impaired.^ 
Unpopuia-  The  *  Cabal '  ministry  lasted  about  three  years,  and 
vemment.  was  vcry  Unpopular.  Nor  need  we  wonder  at  this,  for 
whatever  might  be  the  advantages  of  cabinet  govern- 
ment, the  check  upon  the  will  of  the  sovereign  which  was, 
to  some  extent,  afforded  by  a  body  so  numerous  and 
influential  as  the  Privy  Council,  was  lost  sight  of,  if  not 
altogether  removed,  when  the  administration  was  placed 
in  the  hands  of  a  secret  oligarchy.  And  should  the 
enormous  power  entrusted  to  the  cabinet  be  abused, 
it  would  be  difficult,  if  not  impossible,  to  call  them  to 
account.  The  *  Cabal '  ministry  was  broken  up  in  1674. 
Sir  Thomas  Osborne,  soon  after  created  Earl  of  Danby, 
then  became  chief  minister,  and  retained  office  until 
1678.  The  history  of  England  at  this  period  is  that  of 
a  continual  struggle  between  the  crown  and  the  Com- 
mons, during  which  time  the  executive  was  never  more 
profligate  and  anti-national,  or  representative  govern- 
ment more  factious  and  corrupt.®  The  Earl  of  Danby, 
being  impeached  by  the  Commons  for  treasonable  prac- 
tices, was  sent  to  the  Tower.  For  a  short  interval  pub- 
lic aflairs  were  in  a  miserable  plight.  The  Parliament 
became  daily  more  and  more  violent ;  while  the  king's 
authority  was  so  low,  that  it  seemed  as  difficult  to  dis- 
solve Parliament,  as  to  carry  on  the  government  without 
a  dissolution, 
sirw.  ^  At  this  juncture  his  Majesty  applied  to  Sir  William 

Bdleme.**    Temple,  one  of  the  foremost  statesmen  of  the  age,  and 

*  Lord  Clarendon's  Address  to    p.  376. 
House  of  Loi-df*  upon  his  impeach-  •  Dicev,  p.  OG ;  Knight,  Hist,  of 

ment,  in   1CG7.     Stato  Trials,  v.  6.     Eng.  v.  4,  ch.  20. 
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by  his  advice  was  induced  to  accept  a  new  scheme  of 
administration.  This  was  nothing  less  than  an  ingenious 
attempt  to  combine  the  advantages  of  the  old  system  of 
government  by  a  council  with  those  of  the  modern  de- 
vice of  government  by  means  of  a  cabinet,  selected  from 
amongst  the  principal  parliamentary  leaders.  As  a 
necessary  preliminary,  the  existing  Privy  Council  was 
dissolved,  and  a  new  one  appointed,  which  consisted  of 
only  thirty  persons.  Of  these,  one-half  were  selected 
from  the  chief  officers  of  the  crown  and  household,  in- 
cluding also  the  archbishop  of  Canterbury  and  the  bishop 
of  London.  The  remaining  moiety  were  chosen  from 
among  the  leading  members  of  both  sides  of  the  two 
Houses  of  Parliament,  without  office,  but  being  required, 
as  an  indispensable  qualification,  to  be  possessors  of 
lai^e  estates.  This  council  was  presided  over  by  a 
lord  president,  who  however  had  neither  the  authority 
nor  the  influence  of  a  prime  minister.  Otherwise,  this 
new-fangled  Privy  Council  bore  some  resemblance  to  a 
modern  cabinet ;  but  with  the  all-important  difference, 
that  there  was  no  agreement  that  all  the  councillors 
should  concur  in  carrying  into  effect,  and  supporting  in 
Parliament,  the  decision  of  the  majority  upon  questions 
of  public  policy ;  or  even  that  they  should  abstain  from 
parliamentary  opposition  to  each  other.'  And  although 
the  goodwill  of  Parliament  was  sought  to  be  conciliated 
at  the  first  formation  of  the  new  council,  its  continued 
existence  was  not  made  to  depend  upon  its  retaining 
that  goodwill. 

In  the  selection  of  persons  to  compose  this  council, 
Temple's  idea  was  that  the  leading  interests  of  the 
whole  community  should  be  represented  therein.  Thus, 
the  archbishop  of  Canterbury  and  the  bishop  of  London 
were  *  to  take  care  of  the  Church' ;  the  lord  chancellor 
and  the  chief  justice  to  *  inform  the  king  well  of  what 


'  Temple's  Memoirs,  by  T.  V.  Courtemiy,  v.  2,  pp.  34-74. 
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Temple's  concems  the  laws';  the  peers  and  landed  gentry,  by 
their  large  possessions,  to  be  fit  representatives  of  the 
national  wealth,  so  that  '  at  the  worst,  and  upon  a 
pinch,*  they  might  *  out  of  their  own  stock  furnish  the 
king,  so  far  as  to  relieve  some  great  necessity  of  the 
crown/ ^ 

On  April  21,  1679,  the  king  nominated  his  new 
council,  and  in  person  announced  its  formation  to  Par- 
liament, informing  them  that  he  had  made  choice  of 
such  persons  as  were  worthy  and  able  to  advise  him ;  and 
that  he  was  resolved,  in  ail  his  weighty  and  important 
aflairs,  next  to  the  advice  of  his  great  council  in  ParUa- 
ment  (which  he  should  very  often  consult  with),  to  be 
advised  by  them.**  But  though  planned  for  the  express 
purpose  of  conciUating  the  approbation  of  Parliament, 
or  at  any  rate,  of  the  constituent  body,  should  a  disso- 
lution of  ParUament  become  necessary,*  this  novel 
scheme  of  administration  wholly  failed  to  obtain  public 
confidence.  And  with  reason,  for  it  aimed  at  reconcil- 
ing two  inconsistent  principles;  the  appointment  of 
some  ministers  solely  because  they  were  acceptable  to 
the  king,  and  of  others  merely  for  the  sake  of  their  in- 
fluence in  Parhament.  It  was  moreover  of  too  unwieldy 
dimensions  for  a  governing  body.  For  there  was  to  be  no 
interior  cabinet ;  but  all  the  thirty  were  to  be  entrusted 
with  every  political  secret,  and  summoned  to  every 
meeting.^  Notwithstanding  its  apparent  plausibility, 
and  the  welcome  accorded  to  it  by  some  of  the  most 
eminent  statesmen  of  the  day,  this  elaborate  device  was 
of  very  short-lived  duration.  Parliament  received  it 
coldly,  and  no  wonder,  since,  on  Temple's  own  admission, 
the  authority  of  the  new  council  was  designed  to 
counterbalance  the  increasing  influence  of  the  legislature. 
Internal  dissensions  arose  in  the  council  itself,  through 

»  Temple's  Memoire,  v.  2,  p.  34 ;  *  Temple's  Memoirs,  t.  2,  p.  34. 

Dicey,  p.  w.  J  Macaulay,  Hist,  of  EDg.  v.  1,  p. 
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the  introduction  of  certain  members  who  were  opposed  Failure  of 
to  the  court ;  and  at  last  Temple  dealt  a  finishing  stroke  ^I^^I* 
to  his  own  creation,  by  consenting  to  form  an  interior 
council  therein  ;  though  the  essence  of  his  scheme  had 
been  that  the  whole  body  should  always  be  consulted. 
After  the  failure  of  this  notable  project  the  king,  in 
open  disregard  of  his  solemn  engagement  to  the  con- 
trary, sought  thenceforth  to  govern  according  to  his 
own  caprice/^ 

Ephemeral  and  impracticable  as  it  was,  Temple's 
project  is  not  without  interest,  as  it  serves  to  mark  an 
important  stage  in  the  transition  from  government  by 
prerogative,  administered  through  the  whole  Privy 
Council,  and  parUamentary  government  through  the  in- 
strumentaUty  of  a  cabinet. 

During  the  rest  of  the  reign  of  Charles  11.,  as  well 
as  during  the  short  and  stormy  career  of  his  unfortu- 
nate successor,  the  king's  council  shared  the  odium  and 
unpopularity  of  their  royal  master.     James  11.  intro- 
duced into  his  council  several  Koman  Catholics,  who 
were  naturally  regarded  by  the  nation  with  mistrust,  continued 
But  the  great  blot  in  its  composition  continued  to  be  ^"JEJ^P^j 
that  which  was  pointed  out  in  the  Grand  Remonstrance,  the 
namely,  that  it  did  not  consist  of  men  in  whom  Parlia-  ^""^'^ 
ment  was  willing  to  repose  its  confidence.     Its  pro- 
ceedings, moreover,  were  conducted  with  such  secresy, 
that  it  was  impossible  to  determine  upon  whom  to  affix 
the  responsibility  of  any  obnoxious  measure.     After  a 
very  brief  duration,  James's  unpopular  reign  terminated 
in   his    abdication    and    flight.     With   the   revolution  Therevo- 
which  placed  the  house  of  Orange  upon  the  throne  of  ^"^^^'^• 
England,  a  new  era  commenced,  full  of  promise  to  the 
friends  of  constitutional  government.  There  was  happily 
no  need,  on  this  occasion,  for  new  fundamental  laws  to 
be  enacted,  or  for  another  constitution  to  be  framed. 


*  Dicey  on  the  Privy  Council,  p.  67. 


lOa  THE  CABINET  COUNCIL. 

Important  amendments  to  existing  laws  were  doubtless 
required,  and  further  securities  to  protect  the  liberty  of 
the  subject  from  aggression  ;  but  the  effort  to  secure 
these  benefits  was  by  no  alteration  of  the  established 
poUty,  but  by  restoring  our  ancient  constitution  to  its 
first  principles,  and  reviving  a  spirit  of  harmony  between 
the  crown  and  Parliament.* 
^uent  During  the  earlier  part  of  the  reign  of  William  III., 

condition  Jiowcvcr,  nothing  was  done  to  improve  the  efficiency  and 
councu.  accountability  of  the  Privy  Council,  beyond  the  selec- 
tion of  men  to  form  part  of  the  same  in  whom  the  king 
himself  could  thoroughly  confide.  Relying  upon  his 
personal  popularity,  and  unwilling  to  share  his  authority 
with  others,  the  king  was  reluctant  to  make  any  change 
which  would  lessen  his  own  power.  At  length  an 
opportunity  presented  itself  whereby  the  Parliament 
could  exact  from  the  crown  additional  guarantees  for 
constitutional  rights.  It  was  necessary  to  make  legisla- 
tive provision  for  the  succession  of  the  crown,  in  the 
Protestant  Une,  in  default  of  issue  of  the  reigning  sove- 
reign, and  of  the  Princess  Anne,  the  heiress  presump- 
tive, by  acknowledging  the  right  of  the  Princess  Sophia, 
of  Hanover,  and  her  issue,  being  Protestants,  to  inherit 
the  throne.  Parliament  took  advantage  of  this  juncture 
to  obtain  the  grant  of  further  liberties,  which  should 
take  effect  upon  the  accession  of  the  house  of  Hanover. 
In  the  Act  of  Settlement  (12  &  13  William  IIL  c. 
Act  of  2)  a  clause  was  introduced — aimed  at  the  existence  of 
inent!  ^^^'  obnoxious  *  Cabinet,'  which  continued  to  be  un- 
popular in  Parliament" — enacting  that  from  and  after 
the  time  aforesaid,  '  all  matters  and  things  relating  to 
the  well  governing  of  this  kingdom,  which  are  properly 
cognisable  in  the  Privy  Council  by  the  law^s  and  customs 
of  this  realm,  shall  be  transacted  there,  and  all  resolu- 


'  Macaulay,  Hist,  of  Eng.  y.  2,  -  See  Pari.  Hist.  vol.  v.  pp.  722- 
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tions  taken  thereupon  shall  be  signed  by  such  of  the 
Privy  Council  as  shall  advise  and  consent  to  the  same/ 
But  this  measure,  as  we  have  already  noticed  in  a  former 
chapter,**  proved  abortive,  and  was  repealed  before  it 
went  into  operation.**  It  was  founded  upon  error,  as  it 
endeavoured  to  enforce  the  responsibility  of  ministers 
without  its  natural  correlative,  namely,  their  recognised 
presence  in  the  two  Houses  of  Parliament  to  render  an 
account  of  their  stewardship. 

The  point  specially  aimed  at  by  the  regulation  requiring  mem- 
bers of  the  Privy  Council  to  sign  their  resolutions  was,  evidently,  in 
order  to  identify  those  who  were  responsible  for  any  given  act  or 
proceeding.  Cox,  in  his  Institutes  (pp.  244-246),  discusses  this 
question,  and  shows  that  while  in  some  cases  it  might  be  possible  for 
a  minister,  by  extreme  caution,  to  prevent  the  existence  of  any 
direct  evidence  of  his  advice  to  the  crown,  it  is  probable  that,  in 
matters  of  moment,  his  papers  and  official  acts  would  generaUy  be- 
token the  nature  of  his  counsels. 

Meanwhile,  the  House  of  Commons,  having  proved  sjate 
its  strength,  was  rapidly  acquiring  increased  power.  House  of 
But  for  the  want  of  proper  control,  it  was  a  prey  to 
caprice,  indecision,  endless  talking  to  no  purpose,  and 
factious  squabbling.  *  The  truth  was  that  the  change 
which  the  revolution  had  made  in  the  House  of  Com- 
mons had  made  another  change  necessary ;  and  that 
other  change  had  not  yet  taken  place.  There  was  par- 
liamentary government:  but  there  was  no  ministry.'** 
In  other  words,  although  the  chief  offices  in  the  govern- 
ment were  filled  by  persons  who  sat  in  Parliament,  yet 
these  offices  *  were  distributed  not  unequally  between 
the  two  great  parties,'  and  *  the  men  who  held  those 
offices  were  perpetually  caballing  against  each  other, 
haranguing  against  each  other,  moving  votes  of  censure 
on  each  other  ;  exhibiting  articles  of  impeachment 
against  each  other ;  and,  as  a  natural  consequence,  the 


Gommoi-S. 
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temper  of  tlie  House  of  Commons  was  wild,  ungovern- 
able, and  uncertain.'** 
First  In  this  juncture,  a  plan  was  happily  devised  which, 

mentary  whilc  it  was  Calculated  to  conserve  the  weight  and  influ- 
ministrj  ^jj^g  ^]^^^  rightfully  appertained  to  the  crown  in  the 
conduct  of  public  business  in  Parliament,  also  afforded 
the  means  of  successfully  controlling  its  turbulent  ma- 
jorities, and  of  permanently  conciliating  their  goodwill. 
By  the  advice  of  Sunderland,  the  king  resolved  to  con- 
struct a  ministry  upon  a  common  bond  of  political 
agreement,  the  several  members  of  which  being  of  accord 
upon  the  general  principles  of  state  policy,  would  be 
willing  to  act  in  unison  in  their  places  in  Parliament.' 
Gradually,  as  opportunity  offered,  the  Tory  element  in 
the  existing  administration  was  eliminated,  so  that,  at 
last,  its  political  sentiments  were  in  harmony  with  the 
prevailing  opinions  of  the  majority  of  the  House  of 
Commons.  When  this  had  been  accomplished,  the  ser- 
vants of  the  crown  in  Parliament  possessed  the  double 
advantage  of  being  the  authorised  representatives  of  the 
government,  and  the  acknowledged  leaders  of  the  strongest 
party  in  the  popular  chamber.  By  this  happy  contriv- 
ance the  Parliament,  through  whose  patriotic  endeavours 
the  monarchy  had  been  restored,  and  the  liberties  of  the 
people  effectually  consolidated,  was  recognised  as  *  a 
great  integral  part  of  the  constitution,  without  which 
no  act  of  government  could  have  a  real  vitality.' 

Before  the  revolution,  as  has  been  already  noticed, 
ParUaments  were  wont  to  be  considered  as  a  troublesome 
incumbrance,  whose  chief  use  was  to  vote  money  for  the 
service  of  the  crown.  It  had  been  the  continual  en- 
deavour of  the  Stuarts  to  dispense,  as  far  as  possible, 
with  the  aid  of  Parliaments.  On  the  other  hand,  the 
experience  of  the  civil  war,  and  of  the  earlier  years 
of  the  Commonwealth,  had  proved  that  the  attempt  of 

'  Macaulay,  v.  4,  p.  437.  '  lb,  pp.  438,  443-446. 
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the  legislative  power  to  rid  itself  of  the  restraints  of  a 
monarchy,  was  fraught  with  peril  to  the  State.  *  The 
sagacity  of  CromweU  saw  that  a  monarchy,  or  "  some- 
thing like  a  monarchy,"  in  conjunction  with  a  Parlia- 
ment, was  best  adapted  to  the  whole  structure  of 
the  English  laws,  and  best  suited  to  the  character  of 
the  English  people/  *  How  to  bind  these  hitherto  oppos- 
ing elements  together,  in  a  cordial  and  intimate  union, 
was  a  problem  which  the  great  Protector  was  unable 
to  solve.  But  this  diflScult  question  was  about  to  be 
determined  by  one  who  combined  all  'Crom well's  energy 
and  foresight  with  a  deeper  regard  for  constitutional 
obligations. 

Such  a  thing  as  the  formal  introduction  of  the  king's 
ministers  into  Parliament,  for  the  purpose  of  representing 
the  crown  in  the  conduct  of  public  business  therein,  had 
been  previously  unknown  in  England.     It  is  true  that,  Placemen 
from  an  early  period,  various  ministers  of  state,  and  SoomT 
subordinate  oflScers  of  the  executive  government,  had  monsfrom 
obtained  entrance,  from  time  to  time,  into  the  House  of  period. 
Commons;  there  being  no  legal  restriction  to  prevent 
any  number  of  servants  of  the  crown  from  sitting  in  that 
assembly.     The  presence  of  these  functionaries  served, 
no  doubt,  to  increase  the  influence  of  the  crown  over 
the  deUberations  of  ParUament ;  but  they  occupied  no 
authoritative  position    in  the   popular  chamber ;   the 
House,  in  fact,  merely  tolerating  their  presence,  and 
often  entertaining  the  question  whether  they  should  be 
permitted  to  retain  their  seats  or  not."* 

We  read  that  *in  Henry  VII.'s  time,  and  Henry 
Vni.'s,  ministers  of  state,  officers  of  the  revenue,  and 
other  courtiers,  found  an  account  in  creeping,  through 
boroughs,  into  the  House  of  Commons.'  ^  As  a  natural 
result  of  this  proceeding,  it  is  mentioned,  in  a  debate 

*  Knight,  Pop.  Hist,  of  Eng.  v.  ^  Gurdon,  Hist,  of  Paris,  v.  2,  p. 
4,  p.  449.                                               366. 
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on  placemen  in  Parliament,  in  1680,  that  in  the  20th 
year  of  Henry  VIII.,  there  was  an  Act  passed  to  release 
to  the  king  certain  loans  he  had  borrowed,  which  Act 
*  was  much  opposed,  but  the  reason  that  is  given  why  it 
passed  is,  because  the  House  was  mostly  the  king's  ser- 
vants ;  but  it  gave  great  disturbance  to  the  nation.'^ 
Ministers  The  prescncc  of  the  king's  ministers  in  the  House  of 

Hou^  of  Lords  was  a  matter  of  course,  and  unavoidable,  because 
^'^  the  chief  ministers  of  state  were  generally  chosen  from 
amongst  the  peers  of  the  realm,  who  have  always  been 
regarded  as  the  hereditary  councillors  of  the  crown. 
But  though  they  were  thereby  in  a  position  to  do  the 
king  much  service,  by  furthering  his  plans  in  Parliament,^ 
we  have  no  proof  that  they  were  authorised  to  represent 
the  government  in  their  own  chamber,  in  the  modern 
acceptation  of  the  term.  They  would  naturally  address 
their  brother  peers  with  greater  authority,  when  holding 
high  oflSces  of  state ;  but  this  could  not  materially  affect 
their  relations  towards  the  House  itself,  so  long  as  par- 
liamentary government  was  unknown,  because  it  is 
essential  to  that  system  that  there  should  be  official 
representation  in  both  branches  of  the  legislature,  and 
especially  in  the  House  of  Commons.  Even  had  it  been 
possible  for  a  parliamentary  government  to  have  been 
administered  through  the  House  of  Lords  alone,  *  the 
effect  would  have  been  the  depression  of  that  branch  of 
the  legislature  which  springs  from  the  people,  and  is 
accountable  to  the  people,  and  the  ascendency  of  the 
monarchical  and  aristocratical  elements  of  our  polity.' ' 

Such,  indeed,  were  the  aims  of  the  Tory  party  in  the  reign  of 
Queen  Anne.  They  held  that  the  House  of  Commons  ought  to  be  a 
check  upon  the  crown,  but  that  no  minister  ought  to  sit  in  that 
House.  The  Whig  theory,  which  resulted  in  a  compromise  called 
'  West's  Expedient,'  from  the  name  of  its  proposer,  admitted  mini- 
sters into  the  House  of  Commons,  if  duly  elected  after  the  acceptance 


"^  Pari.  Hist  v.  4,  p.  1200.  ^  Macaulay,  Hbt.  of  Eng.  ▼.  4,  p. 

»  Gurdon,  Hist,  of  Tarls.  v.  2,  p.    340. 
366. 
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of  office,  and  instead  of  leaving  to  the  sovereign  the  free  choice  of 
his  political  servants,  insisted  that  they  should  possess  the  confidence 
of  that  House.*  In  the  following  reign,  Robert  Walpole  became 
first  minister  of  the  crown.  He  was  the  first  prime  minister  that 
ever  sat  in  the  House  of  Commons,  and  during  his  pre-eminence,  he 
refused  the  title  of  earl  and  the  white  staff  of  the  lord  high  trea- 
surer, for  he  had  the  sagacity  to  perceive  that  the  rule  of  Great 
Britain  was  about  to  pass  from  the  House  of  Lords  to  the  House  of 
Commons.*  By  the  enlargement  of  the  continuance  of  Parliament 
from  three  ^  to  seven  years,  which  took  place  in  1716,<^  the  shifting 
and  uncertain  tenure  of  a  seat  in  the  House  of  Commons  was  done 
away  with,  and  by  its  increased  stability  and  experience,  the  second 
chamber  gradually  developed  the  powers  which  are  appropriate  to 
it  under  parliamentary  government,  until  it  began  to  assume  its 
present  pre-eminence.^  But  it  was  not  until  after  the  Reform  Bill 
of  1831,  which  gave  to  the  democratic  element  a  preponderance  in 
the  constitution  over  the  aristocratic,  that  the  centre  of  gravity  in 
the  State  was  distinctly  transferred  from  the  Upper  to  the  Lower 
House. 

It  was  some  time  before  the  commencement  of  tlie  MiniBten 
present  century  before  it  became  customary  for  a  fair  ^Vw  of 
proportion  of  cabinet  ministers  to  sit  in  the  House  of  commons. 
Commons.     Until  then,  from  at  least  the  epoch  of  the 
Eestoration,  the  political  power  of  the  Lords  had  been 
dominant  alike  over  the  crown  and  the  people — a  supre- 
macy which  continued  to  exist  until  the  passing  of  the 
first  Eeform  Bill — and  during  this  period  the  members 
of  the  House  of  Lords  had  evinced  a  decided  superiority 
over  those  of  the  Commons  in  education,  refinement  of 
manners,  in  liberality  of  sentiment,  and  in  political  wis- 
dom, as  well  as  in  the  possession  of  political  power.* 

We  are  unable  to  determine  when  privy  councillors 

'  Earl  RuflBell,  RecoUectioDS,  p.  CooBt.  Hist.  t.  <%  ch.  16;  <  Shorter 

37,  and  see  post^  p.  122.  Parliamente/  by  J.  Holms,  19th  Oen- 

•  Ewald,  Life  of  Walpole,  pp.  tury,  v.  6,  p.  44 ;  May,  Const.  Hist. 
158,399;  Ld.  Sbelburne'a  Life,  ▼.  1,  3rd  ed.  y.  1,  p.  440;  Syme,  Rep. 
pp.  38,  41,  50;  eeeposty  p.  153.  Govt  p.  59. 

*  CoDceming  triennial  Parlt*.,  *  See  Ewald'a  Life  of  Walpole, 
whicli,  for  a  brief  season,   were  re-  pp.  89,  257. 

qoiied   by  law   in  England,  Syme,  •  See  Buckle,  Hist,  of  Civ.  pp. 

Rep.  Govt.  p.  49.  409-411.    West  Rev.  v.  54,  p.  1, 

«  1  Geo.  L  Stat.  2, c.  38.  Frequent  &c.    T.  Rogers,  in  N.  Am.  Rev.  v. 

unsuccessful  motions  have  been  made  131,  p.  44,  &c. 
for  the  repeal  of  tbis  Act,  Hallam, 
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Privy        were  first  permitted  to  sit  in  the  House  of  Commons.  It 

i^n^'     w^s  alleged  in  a  debate  in  the  House  in  1614,  that 

House  of    « anciently'  no  *  privy  councillor,  nor  any   that   took 

'  livery  of  the  king/  was  '  ever  chosen '  to  that  assembly. 

But  in  the  reigns  of  Edward  VI.  and  his  royal  sisters 

(1547-1601)  mention  is  made  of  privy  councillors  and 

great  officers  of  state  as  having  seats  therein.^    And  in 

1614  {temp.  James  1.),  it  being  remarked  that  several 

privy  councillors  had  got  seats,  no  one  seemed  desirous 

of  removing  them.^ 

In  the  event  of  members  of  the  Lower  House  being 
appointed  to  offices  of  state,  or  places  of  profit  under 
the  crown,  it  was  customary,  prior  to  the  revolution  of 
and  other  1688,  to  permit  them  to  continue  in  the  undisturbed 
possession  of  their  seats,  unless  the  nature  of  their  em- 
ployment required  a  continued  residence  abroad,  as  in 
Ireland,  or  in  the  colonies ;  or  unless  they  were  assist- 
ants or  attendants  at  the  House  of  Lords ;  as  in  the  case 
of  the  judges  and  crown  officers.  But  if  not  specially 
moved  by  the  crown  to  take  action  in  the  premisses  ; — 
or  unless  the  enforced  and  unavoidable  attendance  of 
any  such  member  in  the  House  of  Lords,  or  elsewhere, 
upon  the  king's  service,  by  virtue  of  the  office  conferred 
upon  him,  justified  the  House  in  declaring  his  seat 
vacant, — there  does  not  seem  to  have  been  any  lawful 
method  whereby  the  House  of  Commons  could  avoid 
the  seat  of  members  so  appointed.  And  even  where  a 
new  writ  might,  in  confirmity  with  precedent,  have  been 
properly  ordered,  it  was  not  invariably  done. 

Thus; — ^in  1575,  it  was  resolved  by  the  House  of 
Commons,  that  any  member  being  *  in  service  of  ambas- 
sade,'  shall  not  in  anywise  be  amoved  from  his  place, 
nor  any  other  be  elected  during  such  term  of  service.* 
In  1606,  the  Speaker  informed  the  House  that  he  had 


«  See  post,  p.  113.  »»  Pari.  Hist.y.  1,  p.  1163. 

*  Com.  Jour.  v.  1,  p.  104. 
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received  a  letter  from  the  lord  chancellor,  stating  that 
since  the  previous  session,  his  Majesty  had  appointed 
certain  members  of  the  House  on  special  services :  to 
wit  one,  as  chief  baron  of  the  exchequer  in  Ireland ; 
another,  as  treasurer  at  war   in   Ireland ;    others,  as 
ambassadors  to  France  and  Spain,   respectively ;  and 
another  as  attorney-general ;   and  desiring  *  to  know 
the  pleasure  of  the  House  whether  the  same  members 
were  to  be  continued,  or  their  places  supplied   with 
others.'    The  matter  was  referred  to   a  Committee  of 
Privileges,   who  were   charged    to   consider   also   the 
case  of  a  member  who  had  been  appointed  master  of 
the  ordnance  in  Ireland,  and  of  another,  who  had  been 
sent  on  a  foreign  embassy.     Upon  the  report  of  this 
committee,  the  seats  of  the  chief  baron,  treasurer,  and 
master  of  the  ordnance  in  Ireland,  who  were  presumeil 
to  hold  their  patents  for  life,  were  declared  void,  and 
new  writs  ordered  ;  but  the  ambassadors  were  permitted 
to  remain.     The  case  of  the  attorney-general  gave  rise 
to  much  difference  of  opinion ;  and  finally,  the  House 
evaded  any  direct  decision  thereon,  by  refusing  to  allow 
a  question  to  be  made  of  it.^     In  1609,  a  new  writ  was 
ordered   in   the   case  of  a   member   appointed   to   be 
governor  of  a  colony  in  America.^    With  regard  to  ineiigi- 
members  appointed  to  be  judges  of  the  courts  of  law  in  ^^^^^ 
England,  the  question  was  raised  in  1 604,  whether  such 
persons  '  ought  to  have  place  in  the  Higher  House,  or 
sit  here  during  the  same  Parliament ' ;  but  no  resolution 
was  come  to  by^the  House  at  thatHime.*     In  1605,  it 
was  resolved, ;  upon   a  report  from  the  Committee  of 
Privileges,  that  two  members  of  the  House  of  Commons, 
*  being  attendants  as  judges  in  the  Higher  House,  shall 
not  be  recalled.*  °*    In  1620,  a  motion  was  made  for  a 

J  Com.  Jour.  v.  1,  pp.  316,823.  H.  of  C.  31  Henry  VI.  Com.  Dig. 

*  lb,  p.  393.  Pari.  D.  9. 
>  lb,  p.  248.    Thorp,  a  baron  of         »  Com.  Jour.  v.  1,  p.  257. 
the  exchequer,  w^   Speaker  of  the 
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new  writ  in  place  of  a  member  appointed  chief  justice 
of  the  king's  bench,  but  the  decision   thereon  is  not 
recorded." 
Case  of  In  a  previous  case,  that  of  Mr.  Bromley,  appointed  a  baron  of 

Mr.  Brom-  ^y^^  exchequer  in  1609,  the  Committee  of  Privileges  reported  in 
Sir  w.  favour  of  the  issue  of  a  new  writ,  but  the  entry  of  the  action  of  the 
Grej.  House  thereon  is  too  vague  to  enable  us  to  determine  the  result.<»  In 

the  instance  of  '  Sir  W.  Grey,  made  a  baron,'  in  1623,  when  a  new 
writ  was  ordered,  the  General  Index  to  the  Commons'  Journals  p  is 
incorrect  in  placing  the  entry  under  *  Judges.'  This  gentleman,  who 
represented  the  county  of  Northumberland  in  the  House  of  Com- 
mons, vacated  his  seat  upon  his  elevation  to  the  peerage,  under  the 
title  of  *  Baron  Grey,  of  Werke,'  and  not  by  being  appointed  a 
judicial  baron. 

And  in  1649,  it  was  resolved,  that  the  several 
judges  of  the  upper  bench,  common  pleas,  and  public 
exchequer,  that  are  or  shall  be  members,  who  have 
accepted,  or  shall  accept,  of  the  said  places,  be  excused 
their  attendance  in  this  House  whilst  they  shall  execute 
the  said  places."*  But  there  is  no  order  for  the  issue  of 
a  new  writ  in  any  such  cases.  It  is  not  until  after  the 
restoration  of  Charles  H.  that  we  find  it  expressly  stated 
that  new  writs  were  issued  in  the  case  of  members 
of  the  House  of  Commons  appointed  to  the  bench  in 
England.' 

The  foregoing  are  the  only  instances  which  are  to 
be  found  in  the  Journals  of  the  House  of  Commons, — 
previous  to  the  year  1694,  when  the  first  Act  of  Parlia- 
ment was  passed  upon  the  subject, — of  the  issue  of  new 
writs  upon  the  appointment  of  members  to  office  under 
the  crown :  with  the  exception  of  the  case  of  the  attor- 
ney-general, which,  as  we  have  seen,  was  specially  com- 
mended to  the  consideration  of  the  House  by  the  king, 
in  1606 ;  he  being  one  of  the  officers  who  were  (and 
still,  as  a  matter  of  form,  continue  to  be)  summoned,  at 
the  beginning  of  every  Parliament,  by  writ  under  the 


Attorney, 
general. 


»  Cora.  Jour.  v.  1,  p. 
°  lb,  p.  .•iOL>. 
p  Gfu.  Index  to  Oom 
p.  42'^, 


613. 

.  Jour.  V.  1,    536. 


lb.  V.  8,  pp.  80,  104,  187,  610, 


I,  p. ; 
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great  seal,  to  attend  as  an  assistant  and  adviser  in  the 
House  of  Lords.*  On  this  occasion,  however,  the  House 
declined  to  decide  the  question  either  way,  and  the 
attorney  general  ventured  to  take  his  seat  *  by  con- 
nivance/ *  But  in  1614,  after  a  committee  to  search  for 
precedents,  it  was  resolved  that  '  Mr.  Attorney  General 
Bacon  [the  famous  Sir  Francis  Bacon,  who,  previous  to 
his  election,  had  received  this  appointment]  remain  in 
the  House  for  this  Parliament,  but  never  any  attorney- 
general  to  serve  in  the  Lower  House  in  future.'  It 
was  argued  in  the  debate  upon  this  case  that  hereto- 
fore *  no  attorney-general  was  ever  chosen.'  In  1620, 
in  1625,  and  again  in  1640,  this  order  excluding  the 
attorney-general  from  the  House  was  strictly  enforced, 
and  new  writs  were  issued  when  members  were  ap- 
pointed to  that  office."  In  1661,  at  the  request  of  the 
House  of  Commons,  leave  was  granted  by  the  House  of 
Lords  for  the  attorney-general  to  repair  to  the  House 
of  Commons,  for  the  purpose  of  giving  information 
'  concerning  some  business  wherein  his  Majesty  is  con- 
cerned.''' Sir  Heneage  Finch,  afterwards  Lord  Not- 
tingham, was  the  one  on  whose  behalf  this  rule  of 
exclusion  was  abandoned.  He  was  promoted  from  the 
office  of  solicitor-general  to  that  of  attorney-general 
in  1670,  whilst  a  member  of  the  House  of  Commons, 
and  he  was  allowed  to  retain  his  seat  without  question."* 
Since  then  this  functionary  has  usually  been  one  of  the 
most  prominent  and  important  members  of  the  Lower 
House. 

The   solicitor-general  was  more  fortunate.     Twice,  Solicitor- 

general. 

*  Macqueen,  Houde  of  Lords,  pp.  returaed  as  knights    of  the  shire.' 
35,  42.  See  Stubbe'  Const.  Hist.  v.  3,  p.  267 ; 

*  In  regard  to  the  alleged   dis-  Hans.  D.  v.  207,  pp.  1345,  1875. 
qualification  of  *inen  of  the  law  follow-  ■  General  Inaex,  Oom.  Jour,  vols, 
ing  business  in  the  king's  courts'  to  1-17  (published  in  1852),  p.  422. 
sit  in  parliament,  an  unconstitutional  ^  lx>rd8'  Jour.  \.  2,  p.  2fK). 
prohibition,  based  on  an  ordinance  of  "  Campbell,  Lives  of  the  Chan. 
46  Edward  IIL,  which  enacts  that  y.  3,  p.  31K). 

no  such  persons  *  shall  be  accepted  or 
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Tudor 
monarchfl. 


in  1566  and  in  1580,  he  was  *  adjudged  to  be  a  mem- 
ber,' notwithstanding  his  holding  this  post,  and  was 
directed  to  leave  the  House  of  Lords,  where  he  had 
been  summoned  as  an  '  attendant,'  and  take  his  seat  in 
the  Nether  House/  And  no  question  has  ever  been 
raised  as  to  his  eligibiUty  for  a  seat  in  the  House  of 
Commons. 
Ministers  Gradually,  under  the  Tudor  dynasty,  we  find  the 
menr^^  chief  ministers  of  state,  having  seats  in  Parliament,  be- 
under  the  ginning  to  be  employed,  to  some  extent,  as  mouthpieces 
of  the  crown,  to  make  known  the  will  of  successive  sove- 
reigns to  their  faithful  Commons.  The  Commons,  too, 
availing  themselves  of  the  presence  in  their  midst  of 
certain  crown  officers,  began  at  this  era  to  make  use 
of  them  as  channels  for  conveying  to  the  crown  the 
expression  of  their  particular  wants. 

Thus,  in  the  reign  of  Queen  Mary,  a  curious  circum- 
stance is  recorded  in  the  Commons'  Journals,  which 
illustrates  the  position  occupied  by  ministers  of  the 
crown  towards  Parliament  at  that  period : 

On  November  7,  1558,  her  Majesty  sent  for  the 
Speaker  of  the  House  of  Commons,  and  ordered  him  to 
lay  before  the  House  the  ill  condition  the  nation  was  in 
by  the  war  with  France;  but  the  Commons  were  so 
dissatisfied,  that  they  granted  no  subsidy.  So  on  No- 
vember 14,  the  lord  treasurer,  lord  chancellor,  and 
several  other  peers,  went  to  the  Commons'  House,  and 
sat  *  in  the  privy  councillors'  place  there,'  and  showed 
the  necessity  for  a  subsidy  to  defend  the  nation  against 
the  French  and  Scots,  and  then  they  withdrew ;  upon 
which  the  Commons  immediately  entered  into  debate 
about  the  matter  recommended  to  their  consideration 
by  the  lord  chancellor  (who  was  the  mouthpiece  of 
the  Lords),  and  spent  that  day  and  the  two  following. 


A.D.  1568. 


«  General  Index,  Com.  Jour.  vols.  1--17,  p.  425;  Pari.  Hist.  v.  1.  p. 
IIC3. 
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without  coming  to  any  resolution.  On  November  17, 
the  death  of  the  queen  occurred,  and  the  session  was 
abruptly  terminated/ 

In  the  reigns  of  Edward  VI.  and  Queen  Elizabeth, 
the  members  of  the  Privy  Council  sitting  in  *  the  Nether 
House,'  are  mentioned  as  being  ordinarily  employed  to 
communicate  orders  of  the  House  to  the  king ;  and 
reference  is  made  in  the  Journals  to  certain  officers  of 
state,  e.g.  the  treasurer  of  the  household,  the  comp- 
troller of  the  household,  and  the  secretary  of  state,  as 
having  seats  in  the  House  of  Commons,  and  being  de- 
puted to  convey  messages  between  the  sovereign  and 
that  chamber."  And  all  Queen  Elizabeth's  privy  coun- 
cillors, who  had  seats  in  the  House  of  Commons,  are 
declared  to  have  joined  in  opposing  a  motion  for  the 
release  of  some  members  of  the  House  whom  the  queen 
had  imprisoned,  on  the  ground  tliat  *  as  her  Majesty 
had  committed  these  persons  for  reasons  best  known  to 
herself,  it  was  not  to  be  doubted  that  she  would,  of  her 
gracious  disposition,  shortly  release  them  of  her  own 
accord/  ' 

In  the  reign  of  James  I.,  the  chancellor  of  the  ex-  jamcs  i. 
chequer,  the  secretary  of  state,  and  the  chancellor  of 
the  duchy  of  Lancaster,  appear  to  have  had  seats  in 
the  House  of  Commons,  and  were  employed  in  the 
transmission  of  messages,  and  other  communications  on 
the  business  of  Parliament,  between  the  House  and  his 
Majesty.^ 

But,  in  addition  to  these  high  functionaries,  many 
minor  office-holders  also  contrived  to  get  elected  to  the 
House  of  Commons,  and  they  united  their  strength  to 
further  the  interests  of  the  court,  as  opposed  to  those 
of  the   Parliament.     Of  such   an  old  member  of  the 


y  GurdoD,  Hist,  of  Parlta.  v.  2,  p.  •  Parry's  Paris,  p.  233. 

883 ;  Ck)in.  Jour.  v.  1,  p.  52.  *»  Gurdon,  Hist,  of  Paris,  v.  2.  pp 

•  Cora.  Jour.  v.  1,  pp.  8,  9,  55,  428,  ^43,461,  4G2,  473,  474. 
56, 61 ;  D'Eweft'  Jour.  pp.  45, 80,  &c. 
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Charles  I.  Parliament  of  Charles  I.  testifies — 'It  was  my  fortune 
to  sit  here  a  little  while  in  the  Long  Parliament ;  I  did 
observe  that  all  those  who  had  pensions,  and  most  of 
those  that  had  oflSces,  voted  all  of  a  side,  as  they  were 
directed  by  some  great  officer,  as  exactly  as  if  their 
business  in  this  House  had  been  to  preserve  their  pen- 
sions and  offices,  and  not  to  make  laws  for  the  good  of 
them  that  sent  them  here.  How  such  persons  could 
any  way  be  useful  for  the  support  of  the  government, 
by  preserving  a  fair  understanding  between  the  king 
and  his  people,  but,  on  the  contrary,  how  dangerous  to 
bring  in  arbitrary  power  and  Popery,  I  leave  to  every 
man's  judgment.'*'  Accordingly,  it  was  one  of  the  first 
measures  of  the  republican  party,  when  they  became 
supreme  in  the  Long  Parliament,  to  pass  the  *  self- 
denying  ordinance,'  in  1644,  by  which  it  was  enacted, 
^**Ti^d  '  '^^^^  during  the  time  of  this  war  (between  the  king 
placemen  and  Parliament),  no  member  of  either  House  should 
Ho^a^^  have  or  execute  any  office  or  command,  civil  or 
military.'  ^ 

After  the  restoration  of  the  monarchy,  a  Bill  to  pre- 
vent members  of  the  House  of  Commons  from  taking 
upon  them  any  public  office  was  presented  and  read 
twice,  in  1675,  but  it  was  afterwards  rejected  on  divi- 
sion.® And  in  1679,  a  Bill  to  provide  that  when  any 
member  of  this  House  is  preferred  by  the  king  to  any 
office,  or  place  of  profit,  a  new  writ  shall  immediately 
issue  for  electing  of  a  member  to  serve  in  his  stead, 
was  ordered,'  but  never  presented.  At  length,  on  De- 
cember 30,  1680,  in  the  32nd  year  of  the  reign  of 
Charles  H.,  it  was  resolved  by  the  House  of  Commons, 
nem,  con.^  that  no  member  of  this  House  shall  accept  of 
any  office,  or  place  of  profit^  from  the  crown,  without 


•  Sir  F.  Winnington,  Pari.  Hist.  2,  p.  67  n. 

V.  4,  p.  1266.  •  Com.  Jour.  y.  9,  pp.  321,  827. 

*  See  Gen.  Index  Com.  Jour.    '  lb.  p.  609. 
(1647-1714),  p.  996;  Hats.  Tree.  v. 
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the  leave  of  this  House ;  or  any  promise  of  any  such 
oflSce,  &c.,  during  such  time  as  he  shall  continue  a 
member  of  this  House ;  and  that  all  offenders  herein 
shall  be  expelled  this  House.*  This  resolution,  how- 
ever, can  only  be  regarded  as  an  expression  of  opinion, 
indicative  of  a  growing  change  in  the  public  mind  in 
r^ard  to  the  purity  and  free  action  of  Parliament. 
The  House  of  Commons  was  not  constitutionally  com- 
petent, of  its  own  mere  motion,  to  create  a  disabiUty  to 
a  seat  in  Parliament  where  none  already  existed  ;  or  to 
exclude  from  their  midst  any  one  who  had  been  duly 
returned  as  the  representative  of  a  city  or  borough, 
without  the  concurrence  of  the  co-ordinate  branches  of 
the  legislature. 

In  1833,  the  House  of  Assembly  of  Lower  Canada  attempted  to  Attempt 
void  the  seat  of  a  member  who  had  accepted  office  under  the  crown,  ^o  void  a 
hj  a  resolution  declaring  his  seat  vacant,  and  ordering  the  issue  of  a  "®*  * 
new  writ.  This  was  pending  the  agreement  of  the  Legislative  Coun  - 
cil  to  a  Bill,  then  under  consideration,  declaring  certain  office-holders 
ineligible  for  a  seat  in  the  assembly.  But  the  governor  (Lord 
Aylmer)  refused  to  affix  his  signature  to  a  new  writ  of  election  (see 
his  message,  in  Assembly  Journals,  March  8,  1833,  p.  491).  Subse- 
quently, the  secretary  of  state  for  the  colonies  expressed  the  entire 
approbation  of  the  imperial  government  with  his  excellency's  de- 
termination, in  a  despatch,  which  was  communicated  to  the  House 
by  the  governor.  This  despatch  admitted  the  right  of  the  assembly 
to  expel  any  person  whom  they  might  adjudge  unworthy  to  be  a 
member  of  their  body,  but  repudiated  and  condemned,  as  unconsti- 
tutional, the  attempt  to  create  a  disqualification,  unknown  to  the 
law,  by  a  mere  declaratory  resolution.^ 

We  need  not,  therefore,  be  surprised  that  no  attempt 
was  made  by  the  House  to  enforce  their  resolution ; 
and  that  the  evil  against  which  it  was  aimed  continued 
unabated,  until  it  was  gradually  removed  by  legislative 
enactments,  to  which  our  attention  will  be  presently 
directed. 

Sir  William  Temple's  abortive  scheme  for  the  recon- 


«  Pari.  Hist.  v.  4,  p.  1270.  and  see  Imp.  Act  3  &  4  Vict.  c.  35, 

^  L,  Can.  Jour.  Jan.  13,  1834,    sec.  24. 
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Proposed  struction  of  the  Privy  Council  preceded  by  a  few  months 
Uon°of*^  only  the  passing  of  the  foregoing  resolution;  having 
minwters  been  launched  into  existence,  as  we  have  already 
liament.  noticed,  in  the  year  1679.  But,  although  it  authorised 
the  introduction  into  the  governing  body  of  fifteen 
members  of  Parliament,  having  seats  in  either  House, 
it  did  not  contemplate  or  intend  that  these  gentlemen 
should  be  office-holders  under  the  crown.  Whilst 
forming  part  of  the  great  consultative  and  administra- 
tive council,  they  were  unofficial  members  thereof,  and 
could  not  adequately  represent  in  the  House  of  Com- 
mons any  department  of  the  executive  government. 
Moreover,  they  were  not  required  to  be  agreed  amongst 
themselves  upon  political  questions,  which  were  neces- 
sarily subjected  to  the  control  of  the  majority,  or  to  the 
preponderating  influence  of  the  crown.^ 

In  the  unsettled  relations  between  the  crown  and 
Parliament,  which  characterised  the  fifty  years  pre- 
ceding the  revolution  of  1688,  a  vague  notion  arose  in 
the  minds  of  some  of  the  leading  politicians  in  the 
House  of  Commons  that  the  persons  of  chief  weight  in 
that  House  should  also  be  ministers  of  the  crown,  and 
should  be  instrumental  in  carrying  on  the  public  busi- 
ness in  that  capacity.  But  this  idea  did  not  take  root, 
or  assume  any  practical  shape.  The  House  of  Com- 
mons preferred  to  be  a  perfectly  independent  body, 
with  the  privilege  of  criticising  or  opposing  the  king's 
policy  without  let  or  hindrance.  The  king,  on  the 
other  hand,  was  resolute  in  maintaining  his  personal 
authority,  and  refused  to  permit  his  ministers  to  be 
held  accountable  for  executing  his  own  commands.^ 
Whilst,  therefore,  we  have  frequent  examples  of  the 
king's  ministers  sitting  in  the  House  of  Commons,  for 


J  This  notaUe  project  '  was  in-  coiinril/    Temple's  Mem.  v.  2,  p.  40. 
tended  to  unite  all  parties,  g'ivinpr  to  ''  Lord  John  Rusdell,  in  Hans.  D. 

the  kings  interests  a  preponderance,  y.  156,  p.  2058. 
through  the  official  members  of  the 
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at  least  two  centuries  before  the  revolution,  they  were 
not  there  for  the  purpose  of  maintaining  a  connection 
between  the  crown  and  ParUament.     On  the  contrary,  Their 
their  presence  was  barely  tolerated.     If  the  king  was  obj^tS 
unpopular,   or  their  own  deeds  equivocal,  their  very  *^- 
continuance  in  the  House  was  apt  to  be  regarded  with 
suspicion.     And  the  spirit  of  mistrust  against  them  at 
length  became  so  general,  as  to  lead  to  a  unanimous 
resolve  for  the  total  exclusion  of  all  office-holders  from 
the  popular  chamber. 

Meanwhile,  upon  the  restoration  of  the  monarchy,  chariesii. 
Charles  11.  and  his  advisers  clearly  perceived  the  ne- 
cessity for  some  better  understanding  between  the  ex- 
ecutive government  and  the  Houses  of  Parliament  than 
had  heretofore  prevailed.  So  the  king  appointed  his 
principal  minister.  Lord  Chancellor  Hyde,  '  and  some 
others '  (most  likely  including  the  members  of  the  Com- 
mittee on  Foreign  Afiairs,'  which  had  begun  to  act  as 
a  cabinet  council),  *  to  have  frequent  consultations  with 
such  members  of  ParUament  who  were  most  able  and 
willing  to  serve  him,  and  to  concert  all  the  ways  and 
means  by  which  the  transactions  in  the  Houses  might 
be  carried  with  the  more  expedition,  and  attended 
with  the  best  success.'^  This  clumsy  device  probably 
suggested  to  Sir  William  Temple  the  introduction  of 
the  '  unofficial  members '  from  the  ranks  of  members 
of  either  House,  which  formed  part  of  his  short-lived 
scheme  for  the  reorganisation  of  the  Privy  Council,  a 
few  years  afterwards.  But  nothing  came  of  this  ingen- 
ious attempt  at  carrying  on  the  king's  government  in 
harmony  with  the  rising  power  of  Parliament. 

It  was  not  until  the  formation  by  William  HI.  of  his  wiiiiam 

.  HI 

first  parliamentary  ministry,  that  we  find  any  instance 
in  our  constitutional  history  of  the  cordial  reception  by 
the  House  of  the  ministers  of  the  crown,  in  order  that 


'  Lister,  Life  of  ClarendoDi  y.  2,  p.  7. 
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William  fhey  might  represent  and  be  answerable  for  the  great 
interests  of  the  nation  in  that  assembly.  For  hitherto, 
although  the  king's  ministers  might  happen  to  have 
seats  in  Parliament,  there  had  been  no  ministry  that 
claimed  to  be  associated  together  on  principles  of  mutual 
agreement.  In  the  words  of  Macaulay,  *  under  the 
Plantagenets,  the  Tudors,  and  the  Stuarts,  there  had 
been  ministers  ;  but  there  had  been  no  ministry.  The 
servants  of  the  crown  were  not,  as  now,  bound  in 
frank-pledge  for  each  other.  They  were  not  expected 
to  be  of  the  same  opinion,  even  on  questions  of  the 
gravest  importance.  Often  they  were  politically  and 
personally  hostile  to  each  other,  and  made  no  secret  of 
their  hostility.' "^  But  a  brighter  day  was  dawning.  The 
sagacity  of  William  enabled  him  to  discern  the  import- 
ance of  unanimity  of  opinion  amongst  the  chief  advisers 
of  the  crown ;  and  also  the  necessity  for  a  harmonious 
agreement  between  his  councillors  and  the  Houses  of 
Parliament,  in  regard  to  the  general  policy  of  his 
government. 

Nevertheless,  at  the  outset,  the  king  appears  to  have 
had  no  very  clear  ideas  as  to  the  lawful  extent  of  minis- 
terial responsibility,  or  as  to  the  position  which  his 
ministers  should  occupy  towards  the  two  Houses."  The 
natural  course  of  events  gradually  brought  about  the 
settlement  of  these  difficult  questions,  and  contributed 
to  shape  the  project  of  the  king  to  greater  and  more 
desirable  consequences  than  he  could  himself  foresee. 
Wisdom  and  unanimity  in  council,  vigour  in  action, 
and  a  cordial  understanding  between  the  sovereign  and 
Parliament,  might  reasonably  be  expected  to  follow 
from  the  harmonious  incorporation  of  the  ministers  of 
the  crown  with  the  legislative  body.  And  these  benefi- 
cial results  have  not  been  wanting,  whenever  ministers 
have  been  sufficiently  strong  to  frame  a  decided  policy, 


»  Macaulay,  Hiet.  of  Eng.  v.  3,  p.  13.  ■  lb.  v.  4,  p.  437. 
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and  sufficiently  popular  to  commend  their  policy  to  the 
favourable  consideration  of  Parliament. 

But  we  are  not  to  suppose  that  such  an  important 
change  in  the  political  system  of  England  was  effected 
at  once.  As  will  be  presently  shown,  it  was  several 
years  after  his  accession  to  the  throne  before  William 
III.  began  to  form  a  regular  ministry.**  His  first  cabi-  His  fiwt 
nets  were  not  constructed  upon  any  principle  of  unity. 
The  members  composing  the  same  were  not  even  obliged 
to  be  agreed  upon  questions  of  the  utmost  gravity, 
which  in  itself  inevitably  led  to  confusion  and  internal 
dissension.  The  administration  was  in  fact  a  government 
by  separate  and  independent  departments,  acknowledg- 
ing no  bond  of  union  except  the  authority  of  the  sove- 
reign, their  common  head  and  lord.  In  every  successive 
administration,  Whigs  and  Tories  were  mingled  together, 
in  varying  preponderancy.  By  this  method,  the  king 
hoped  to  secure  his  own  ascendency,  and  to  conciliate 
the  rival  factions  in  the  state.^  It  is  obvious  that  a 
ministry  so  constituted  was  not  in  a  position  to  command 
the  respect  of  Parliament,  or  to  exercise  an  adequate 
control  over  its  deUberations.  But  as  the  power  of  Par- 
liament, and  especially  of  the  House  of  Commons,  was 
steadily  on  the  increase,  and  as  its  attitude  towards 
the  government  was  becoming  daily  more  antago- 
nistic, the  king  determined  upon  the  experiment  of  sub- 
stituting for  the  individual  direction  of  pubUc  affairs  the 
administration  of  a  party,  and  of  confiding  the  chiet 
offices  of  government  to  leading  Whigs,  who  at  that 
time  were  the  strongest  party  in  the  House  of  Com- 
mons.*^ But  in  the  endeavour  to  carry  out  this  happy 
idea,  which  may  justly  be  regarded  as  the  mainspring 
of  parliamentary  government,   a   difficulty   presented 


•  See  post,  p.  i;iO.  <  Ih,  v.  4,  p.  4.37  ;  Knight,  Pop. 

'  Macaulav,  Hist,  of  Eng.  ▼.  3,     Hiat.  of  Eug.  v.  5,  p.  167, 
pp.  13, 06, 637 ;  v.  4,  pp.  184, 2D0, 372. 
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itself  which  for  a  while  jeopardised,  and  threatened  to 
frustrate  altogether  the  king's  design. 
Placemen  The  evils  attendant  upon  the  presence  of  placemen 
House  of  in  the  House  of  Commons  had  become  so  serious  that, 
as  we  have  already  seen,  it  had  been  unanimously  re- 
solved, some  ten  years  before  the  time  when  the  king 
began  to  entertain  the  thought  of  a  parliamentary  min- 
istry, that  no  member  of  the  House,  without  express 
leave  of  the  House  itself,  should  accept  of  any  office,  or 
place  of  profit  under  the  crown,  under  penalty  of  ex- 
pulsion.' This  resolution,  however,  had  proved  entirely 
abortive,  and  since  its  adoption  the  House  had  continued 
to  swarm  with  placemen  of  all  kinds,  from  high  officers 
of  state  to  mere  sinecurists  and  dependents  upon  the 
court."  A  more  constitutional  attempt  to  remedy  this 
great  abuse  than  was  aflforded  by  the  adoption  of  a  mere 
resolution  of  the  House  of  Commons,  was  made  in  1692, 
by  the  introduction  of  a  Bill  '  touching  free  and  im- 
partial proceedings  in  Parliament,* — the  object  of  which 
was  to  disqualify  all  office-holders  under  the  crown  from 
a  seat  in  the  Lower  House.  This  Bill  passed  through 
all  its  stages  in  the  House  of  Commons  rapidly,  and 
without  a  single  division,  but  was  rejected  by  the  House 
of  Lords.*  In  1693,  another  Bill  was  passed  by  the 
Commons,  substantially  the  same  as  its  predecessor. 
This  measure  was  agreed  to  by  the  Lords  with  the  im- 
portant proviso  that  all  office-holders  whose  seats  should 
be  vacated  under  this  Act  might  *  be  afterwards  chosen 
again  to  serve  in  the  same  Parliament.*  The  Commons 
concurred  in  this  amendment ;  but  the  king,  who  re- 
garded the  whole  measure  as  an  encroachment  upon 
his  prerogative,  refused  to  give  it  the  royal  assent.""  And 


»  See  ante,  p.  114.  pp.  837-342,  479.    The    Oommons 

•  Macaulay,  Hist,  of  Eng.  v.  4,  ventured  to  approach  his  Majesty 
pp.  121,  337 ;  Pari.  Hist.  v.  4,  p.  with  an  earnest  representation,  pro> 
1377  ti, :  V.  5,  p.  468.  testing  against  this  exercise  of  the 

*  Pari,  Hibt.  v.  5,  p.  746  n.  royal  prerogative,  but  they  took  no- 
"  Macaulay,  Hist,  of  Eng.  v.  4,    thing  oy  their  motion.    lb,  pp.  481- 
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most  reasonably,  for  while  this  Act  would  have  author-  inade- 
ised  the  presence  of  the  king's  ministers  in  the  House  SlSiy  Zt 
of  Commons,  it  would  also  have  readmitted  numbers  of  ^^at)use. 
placemen  who  had  no  business  there. 

In  this  very  year,  however,  a  partial  rem<^y  was 
applied  to  this  monstrous  evil,  by  the  adoption  of  a  reso- 
lution, in  connection  with  the  Bill  of  Supply  granting 
certain  duties  of  excise,  *  that  no  member  of  the  House 
of  Commons  shall  be  concerned,  directly  or  indirectly, 
in  the  farming,  collecting,  or  managing  of  the  duties  to 
be  collected  by  this  Bill,  or  any  other  aid  to  be  granted 
to  their  majesties,  other  than  the  present  commissioners 
of  the  treasury,  and  the  officers  and  commissioners  for 
managing  the  customs  and  excise.'  ^  This  resolution 
was  added  to  the  Bill,  and  became  law.^  It  is  memor- 
able as  being  the  first  statutable  prohibition  of  any  office- 
holder from  sitting  and  voting  as  a  member  of  the 
House  of  Commons.  The  principle  hereby  introduced 
was  afterwards  applied  and  extended  by  similar  Acts 
I)assed  in  this  reign  ;  "^  the  provisions  whereof  were 
rigidly  enforced  by  the  expulsion  from  the  House  of 
several  members  who  had  transgressed  the  provisions  of 
the  same.^ 

But  these  Acts  were  too  limited  in  their  operation 
to  meet  the  emergency  of  the  case.  Accordingly,  we 
find  Place  Bills,  to  the  same  general  purport  as  the  Bill 
of  1692,  above  mentioned,  again  submitted  to  the  House 
of  Commons,  in  1694,  1698,  1699,  1704,  1706,  1709, 
1710,  1711,  and  1713.  These  measures,  however,  were 
of  too  sweeping  a  character  to  commend  them  to  the 
favourable  judgment  of  ParUament,  and  they  were  in- 
variably rejected,  for  the  most  part  by  the  House  of 
Commons  itself." 

483;Com.  Jour.v.  ll,pp.7I,74,76.  «  11  &  12  Will.  III.  c.  2,  eec. 

'    Com.  Jonr.  V.  ll,p.  99.    And  150;  12  &  13  Will.  III.  c.  10, sec.  89. 

Bee  lb.  V.  18,  p.  427  ;  v.  14,  p.  480.  y  See  Gen.  Index,  Com.  Jour.  v. 

•  6  &  6  WiU.  &  Mary,  c.  7,  aec.  1  (i.-xvii.)  p.  423. 

57.  »  lb.  T.  1,  pp.  676,  801. 
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Prospec-  At  length  the  majority  of  the  House  of  Commons 

sion^of^Si  ™^^  ^^^^  apparent  success  in  carrying  out  their  long 
placemen,  cherished  design  of  freeing  their  chamber  from  the  pre- 
sence of  all  dependents  upon  the  crown,  whether  minis- 
ters of  state  or  minor  functionaries.  In  the  year  1700, 
when  the  Act  Amendatory  of  the  Bill  of  Eights,  and  to 
provide  for  the  succession  of  the  crown  in  the  person  of 
the  Princess  Sophia  of  Hanover,  and  her  heirs — being 
Protestants — was  under  consideration;  the  CJoramons 
insisted  upon  the  insertion  of  a  clause  in  the  BiH,  which 
they  imagined  would  afford  additional  security  for  the 
liberty  of  the  subject,  *  that  no  pei^son  who  has  an  office 
or  place  of  profit  under  the  king,  or  receives  a  pension 
from  the  crown,  shall  be  capable  of  serving  as  a  member 
of  the  House  of  Commons.'  *  But  tliis  clause  was  only 
to  take  effect  upon  the  accession  of  the  house  of  Han- 
over, an  event  which  did  not  take  place  until  the  year 
1 714.  Meanwhile,  the  king  had  formed  a  ministry  which 
was  composed  of  persons  who  had  seats  in  one  or  other 
of  the  Houses  of  Parliament ;  and  the  nation  had  begun 
to  appreciate  the  advantages  attending  the  introduction 
of  cabinet  ministers  into  the  legislature  for  the  purpose 
of  explaining  and  defending  the  measures  and  policy  of 
the  executive  government.  So  that  before  the  time  came 
when  this  ill-considered  provision  should  go  into  opera- 
tion, Parliament  was  prepared  to  substitute  for  it  a  wiser 
and  more  temperate  measure. 

A  due  sense  of  the  advantages  attending  the  autho- 
rised admission  of  the  chief  ministers  of  the  crown  to 
seats  in  the  legislative  chambers,  made  it  no  less  impera- 
tive upon  the  House  of  Commons  to  discriminate  between 
the  introduction  of  those  executive  officers,  whose  pre- 
sence in  Parliament  was  essential  to  the  harmonious  and 
effective  working  of  the  state  machine,  and  of  other 
office-holders,  who  could  only  serve  to  swell  the  ranks 


•  Act  of  Settlement,  12  &  18  WiU.  III.  c.  2,  aec.  3. 
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of  ministerial  supporters,  and  stifle  the  expression  of 
public  opinion,  of  which  members  should  be  the  true 
exponents.  A  few  years'  experieuce  sufficed  to  point  out 
the  proper  medium,  and  by  a  revision  of  the  objection- 
able article  in  the  Act  of  Settlement — an  opportunity 
for  which  was  happily  afforded  in  the  reign  of  Queen  wiae  pro- 
Anne,  before  the  period  fixed  for  its  being  enforced —  ^^t^^ 
Parliament  preserved  the  principle  of  limitation,  and  at  statute  of 
the  same  time  relaxed  the  preposterous  stringency  of  its  ^^' 
former  enactment.**  The  new  Act  passed  in  1707  estab- 
lished, for  the  first  time,  two  principles  of  immense  im- 
portance, which  have  since  afforded  an  effectual  security 
against  an  undue  influence  on  the  part  of  the  crown  by 
means  of  place-holders  in  the  House  of  Commons.  These 
are,  firstly,  that  every  member  of  the  House  accepting 
an  office  of  profit  from  the  crown,  other  than  a  higher 
commission  in  the  army,  shall  thereby  vacate  his  seat, 
but  shall  be  capable  of  re-election — unless  (secondly), 
the  office  in  question  be  one  that  has  been  created  since 
October  25, 1705,*^  or  has  been  otherwise  declared  to 
disquaUfy  for  a  seat  in  Parliament. 

The  25th  clause  of  this  Act  further  provided,  in  conformity  to  Bevision 
the  principle  laid  down  in  the  Act  of  Settlement,  that  *  no  person  ^J  g  itl^^' 
having  any   pension  from  the  crown   during  pleasure,'  should  be  ment. 
capable  of  being  elected,  or  of  sitting  and  voting  in  the  House  of 
Commons.     By  1  Geo.  I.  stat.  2,  c.  56,  this  was  extended  to  persons 
in  the  receipt  of  pensions  for  any  term  or  number  of  years.     By  an 
Act  passed  in  1859  and  re-enacted  in  1869  (32  &  33  Vict.  c.  43, 
sec.  17),  it  was  provided  that  this  ineligibility  should  not  be  construed 
to  extend  to  the  holders  of  pensions  granted  for  diplomatic  service. 
The  disability,  moreover,  does  not  extend  to  pensions  enjoyed  for 
services  in  the  army  or  navy,  or  to  the  case  of  pensions  awarded 
to  persons  for  services  as  members  of  the  government,  under  the 
authority  of  the  Acts  57  Geo.  III.  c.  65  and  4  &  5  Will.  IV.  c.  24.<» 


*  The  restrictiTe  clause  was  re-  See  Pari.  Hist.  v.  6,  p.  474.    Brief 

pealed  in  1706  by  4  Anne,  c.  8,  sec.  remarks  upon  the  Berorm  Bill,  as  it 

25  ;  the  new  provisions,  which  were  aO'ects  one  of  the  royal  prerogatives 

the  result  of  a  compromise  between  (London  1831),  pp.  )4-16. 
the    two   IIou^eA,   were  enacted   in  *  6  Anne,  c.  7,  pecs.  26,  26. 

1707,  by  6  Anne,  c.  7,  sees.  26,  26.  *  Ilans.  1).  v  165,  p.  180. 
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The  Disqualifying  Act  was  passed  at  a  period  when  corruption  was 
prevalent,  and  when  it  was  customary  for  pensions  to  be  conferred 
as  a  mark  of  royal  favour,  and  not  merely  as  a  reward  for  past 
services  to  the  state.  Parliament  has  effectually  restrained  the  crown 
from  this  abuse  of  power.®  And  there  is  no  reason  why  the  recipients  of 
pensions  or  superannuation  allowances  for  civil  services  should  be 
ineligible  for  a  seat  in  the  House  of  Commons.  On  the  contrary, 
ex-public  officers,  such  as  former  colonial  governors,  judicial  func- 
tionaries, or  other  persons  who  had  served  the  crown  in  a  civil  capa- 
city would  form  a  valuable  addition  to  either  House  of  Parliament.^ 
It  was  accordingly  enacted,  by  the  32  &  33  Vict.  c.  15,  that  no 
pensions,  compensations,  or  allowances  granted  for  civil  services  shall 
disqualify  the  holder  for  a  seat  in  the  House  of  Commons.8 

The  statute  of  Anne,  however,  though  it  checked  the 
increase  of  the  evil,  left  much  to  be  accomplished  before 
the  House  of  Commons  could  be  wholly  freed  from  the 
presence  of  all  placemen,  whose  services  were  not  actu- 
ally required  for  the  purposes  of  parliamentary  govern- 
ment. Some  few  classes  of  office-holders  had  been 
expressly  disqualified  by  special  enactment  in  this  and 
in  the  previous  reign ;  nevertheless,  the  number  of 
ancient  offices  which  were  still  compatible  with  a  seat 
in  the  House  of  Commons  continued  to  be  excessive  and 
unwaiTantable. 
subse-  In  the  first  Parliament  of  George  I.  there  were  271 

agains^^^  members  holding  offices  or  pensions  ;  being  nearly  one 
placemen.  Y^^\f  ^f  ^.j^^  members  of  the  then  House  of  Commons.  In 
the  first  Parliament  of  George  11.  there  were  257.^  The 
reformers  of  that  day  were  therefore  obliged  to  renew 
their  efibrts  to  rid  the  House  of  useless  officials,  by  whose 
continuance  in  Parliament  the  crown  was  enabled  to  ex- 
ercise an  undue  influence.  Place  Bills  were  again  intro- 
duced, year  after  year.  But  the  court  influence  was  too 
powerful  to  admit  of  their  success,  and  it  was  not  until 
1743  (the  very  year  of  the  overthrow  of  Walpole's  ad- 
ministration, which  had  become  notorious  for  its  syste- 

•  See  antfy  v.  1,  p.  665.  D.  v.  213,  p.  40;    and  Com.  Pap. 

'  Hans.  D.  v.  180,  p.  670.  1872,  v.  47,  p.  31. 

«  Case  of  Mr.  E.  Bowring,  Hans.  ^  Com.  Pap.  1833,  v.  12,  p.  1. 
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matic  corruption),  that  an  Act  was  passed  whereby  a 
great  number  of  inferior  officers  were  excluded  from  the 
House  of  Commons.*  Further  reforms  in  this  direction 
were  effected  by  various  statutes  passed  in  the  reign  of 
George  HI.,  so  that  in  the  first  Parliament  of  George  IV. 
there  were  but  89  office-holders,  exclusive  of  gentlemen 
holding  commissions  in  the  army  or  navy.  Since  then, 
the  number  of  placemen  sitting  in  the  House  of  Com- 
mons has  been  further  reduced  by  the  abolition  and 
consolidation  of  offices.  In  1833,  there  were  only  60. 
members  holding  civil  offices  or  pensions,  exclusive  of 
83  having  naval  or  military  commissions.^  In  1847,  the 
total  number  of  offices  of  profit  which  might  have  been 
held  at  one  time,  by  members  of  the  House  of  Commons, 
was  stated  to  have  been  only  46,  and  in  1867,  but  43  ; 
exclusive  of  certain  offices  in  the  royal  household  occa- 
sionally conferred  upon  members  of  Parliament,  and 
which  may  be  held  in  connection  with  a  seat  in  the  Com- 
mons, after  re-election  upon  acceptance  thereof.^ 

But  inasmuch  as  the  principal  offices  in  the  adminis-  Ministere 
tration  are  not  *  new  offices '  in  the  contemplation  of  the  J^^itted 

.  .  t)y  law 

statute  of  Anne,  and  for  the  most  part  were  m  existence  intoHouse 
long  before  that  enactment,  the  holders  of  them  are  ex- 
empted from  its  disquaUfying  operation.  But  whenever 
the  exigencies  of  state  have  required  the  creation  of 
additional  crown  offices — as,  for  example,  the  new  secre- 
taries of  state  for  India,  and  for  war,  in  our  own  day — 
it  has  been  necessary  to  obtain  the  sanction  of  Parlia- 
ment to  the  introduction  of  these  new  officers  within  the 
walls  of  the  House  of  Commons.  And  this  sanction  has 
been  afforded,  in  every  instance,  by  a  statute  rendering 
the  office-holder  in  question  eligible  to  be  elected,  and 

'  May,  Const  Hist.  V.  1,  pp.309-  And    see    Mr.  Brougham's  speech , 

31.3 ;  Gen.  Index,  Com.  Jour.  (1714-  Pari.  Deb.  N.  S.  v.  7,  p.  1311. 
1774)  verbo  Members j  xxiv. ;  IJeam,  ^  Return,  in  Com.  Pap.  18C7,  v. 

Gtivt.  of  Eng.  p.  244 ;  Act  16  Geo.  66,  p.  10.     And  see  lb.  1872,  v.  47, 

II.  c.  22.  p.  31, 

J  Com.  Pap-  1833,  v.  12,  p.   1. 
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to  sit  and  vote  in  the  House  of  Commons,  but  not 
dispensing  with  the  necessity  for  the  re-election  of  a 
member  upon  his  first  appointment  to  any  such  office.' 
By  requiring  every  member  who  should  accept  a  non- 
disqualifying  office  to  return  to  his  constituents  for  a 
renewal  of  their  suffrages,  in  his  altered  position  as  a 
minister  of  the  crown,  security  is  afforded  against  the 
undue  influence  of  the  crown  in  appointments  to  office. 
Owing  to  the  acknowledged  diminution  of  such  influence 
in  our  own  day,  the  necessity  for  this  provision  has  be- 
come less  obvious.  It  undoubtedly  creates  much  delay 
and  confusion  in  ministerial  arrangements,  without  ap- 
pearing to  confer  any  equivalent  advantage.  But,  as 
will  be  hereafter  shown,  Parliament  has  hitherto  refused 
to  countenance  the  frequent  attempts  that  have  been 
made  to  procure  the  removal  of  this  restriction ;  al- 
though they  have  been  advocated  by  statesmen  of  the 
highest  authority. 
Early  use  It  is  worthy  of  uoticc  that,  from  the  moment  that 

nluo™*  ^h®  presence  of  the  ministers  of  the  crown  in  the  House 
boroughs,  of  Commons  was  legalised,  the  leading  statesmen  of 
England  began  to  avail  themselves  of  the  so-called 
*  nomination  boroughs,'  as  a  means  of  entry  into  ParUa- 
ment.  Thus,  Lord  Mahon  states  *  that  in  the  times  of 
Queen  Anne,  as  in  ours,  all  the  eminent  statesmen  of  the 
age,  with  scarcely  one  exception,  owed  to  the  smaller 
boroughs,  now  disfranchised,  either  their  introduction 
into  public  life,  or  their  refuge  during  some  part  of  it.'"" 
It  is  no  sufficient  explanation  of  this  circumstance  to  say 
that  it  was  to  save  themselves  the  trouble  and  expense 
of  contesting  a  larger  constituency  that  prominent  states- 
men so  freely  availed  themselves  of  the  small  boroughs. 
As  has  been  already  remarked,  the  smaller  boroughs 


>  Ptats.  18  &  19  Vict  c.  10;  21    particulars  concemmff  the  constituent 
&  22  Vict.  c.  100,  sec.  4.  bodies  at  this  period,  pee  Macaulay, 

■»  Hist,  of  Eng.  V.  1,  p.  64.     For    Hist,  of  Eng.  v.  4,  p.  332. 
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served  a  more  important  purpose  than  this.  They  were  Nomina- 
the  resort  of  public  men  when  suffering  from  the  effect  of  boroughs, 
transient  popular  ill-will,  whether  arising  from  local  or 
general  causes ;  and  they  have  been  mainly  instrumental 
in  affording  stability  to  successive  administrations,  when 
assailed  by  political  animosity;  and  have  also  contributed 
to  relieve  those  who  have  undertaken  oflScial  duty  from 
the  cares  which  must  largely  engross  the  attention  of  the 
representatives  of  populous  constituencies.® 

It  was  a  peculiar  advantage  attending  the  system 
of  nomination  boroughs — a  system  which  must  now 
be  reckoned  amongst  the  things  that  are  past — that  its 
benefits  were  not  confined  to  any  creed  or  party.  While, 
anterior  to  the  first  Reform  Bill,  the  Treasury  could 
count  on  some  30  or  40  seats  as  available  for  the  benefit 
of  the  existing  administration,  others  were  at  the  dis- 
posal of  peers  or  wealthy  proprietors,  either  as  simple 
property,  or  as  the  result  of  dominant  local  influence. 
In  either  case,  it  was  for  the  manifest  interest  of  the 
proprietors  of  these  boroughs  to  make  choice  of  can- 
didates likely  to  reflect  credit  on  their  patrons,  by  an 
able  and  successful  parliamentary  career.  Moreover,  a 
certain  number  of  these  boroughs  were  generally  to 
be  purchased  or  leased  for  a  round  sum  of  money,  say 
for  5,000/.  or  upwards,  and  in  this  way  men  who  had 
amassed  a  fortune  abroad,  or  by  trade,  and  who  were 
desirous  of  a  seat  in  the  House  of  Commons,  but  averse 
to  a  public  canvass,  or  wholly  destitute  of  personal  or 
political  influence,  could  find  an  entrance  into  Parlia- 
ment, where  they  often  rendered  themselves  conspicuous 
by  their  talents  or  usefulness,  and  were  afterwards 
eagerly  sought  for  by  more  prominent  and  influential 
constituencies.^ 

Hallam  points  out,  with  his  usual  sagacity,  the  evil 

•*  See  antey  vol.  1,  p.  13.  on  the  Election  of  Representatives, 

»  See  Sir  H.  L.  Bulwer's  Tlist.    chap.  6. 
Clmr  V.  2,  pp.  207-210.    And  Hare 
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Advan-      consequences  which  most  certainly  would  have  attended 
having       upon  the  exclusion  of  the  advisers  of  the  crown  from 
in^^^.    ^^^  House  of  Commons,  and  the  immense  advantages 
ment.        which  have  resulted  from  their  immediate  connection 
with  that  assembly.     Nothing  could  have  been  devised 
more  calculated  to  unite  statesmen,  of  every  shade  of 
opinion,  in  the  defence  of  the  Uberties  of  Parliament,  or 
to  secure  for  the  Commons  a  preponderating  share  in 
the  control  of  the  executive  administration,  than  the  fact 
that  it  is  in  Parliament,  and  more  especially  in  the  House 
of  Commons,  that  all  great  questions  of  pubhc  policy 
must,  in  reahty,  be  decided.  The  only  road  to  ministerial 
success  is  the  approbation  of  Parliament.     A  minister 
may  frame  the  most  judicious  schemes  of  administrative 
or  economical  reform,  but  he  must  be  able  to  satisfy 
Pariiament  that  his  views  are  sound  and  practicable 
before  he  is  permitted  to  carry  them  into  execution. 
The  publicity  which  necessarily  attends  all  proceedings 
of  government,  in  consequence  of  the  presence  of  minis- 
ters in  Parliament  to  explain  or  defend  the  conduct  of 
public  affairs,  at  home  or  abroad,  while  it  is  Uable  to 
abuse,  is  nevertheless   of  immense   advantage   to  the 
country.     This  obtains  for  the  action  of  government  the 
approbation  of  Parliament,  and  the  sanction  of  public 
opinion,  and  it  is  this  which  gives  peculiar  significance 
to  the  foreign  policy  of  the  British  crown,  and  to  the 
declarations  of  English  statesmen  upon  foreign  affair?. 
'  The  pulse  of  Europe  beats  according  to  the  tone  of  our 
Parliament ;  the  counsels  of  our  kings  are  there  revealed, 
and  by  that  kind  of  previous  sanction  which  it  has  been 
customary  to  obtain,  become  as  it  were  the  resolutions 
of  a  senate ;  and  we  enjoy  the  individual  pride  and 
dignity  which  belong  to  republicans,  with  the  steadiness 
and  tranquillity  which  the  supremacy  of  a  single  person 
has  been  supposed  peculiarly  to  bestow.'*^  The  presence 

*»  Ilallam,  Const.  Hist.  v.  3,  p.     v.  4,  pp.  330-341.     HatseU's  Prece- 
269.    And  see  Macaulay,  Hist.  Eug.    dents,  v.  2,  p.  06. 
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of  cabinet  ministers  in  Parliament  has  moreover  con- 
tributed largely  to  enhance  the  importance  which  is 
properly  attached  to  the  possession  of  a  seat  in  the 
legislature.  Members  of  ParUament  excluded  from  oflBce 
would  become  mere  members  of  *  a  debating  society, 
adhering  to  an  executive*;  and  this  is  not  a  position 
calculated  to  gratify  a  noble  ambition,  or  to  stimulate 
zeal  for  the  pubUc  welfare.  *  A  first-rate  man  would  not 
care  to  take  such  a  place,  and  would  not  do  much  if  he 
did  take  it." 

Story,  in  his  commentaries  on  the  Constitution  of  the  United 
States  (§  869),  points  out  very  forcibly  the  evils  which  have  re- 
sulted from  the  clause  in  the  constitution  which  excludes  all  office- 
holders, including  the  president's  ministers,  from  a  seat  in  either 
House  of  Congress.  The  introduction  of  the  executive  into  Congress 
has  been  strenuously  urged  by  able  American  writers."  But  it  could 
cmly  be  accomplished  by  completely  revolutionising  the  American 
political  system.^ 

These  are  some  of  the  benefits  which  have  flowed 
from  the  formal  introduction  of  the  principal  servants 
of  the  crown  into  the  two  Houses  of  ParUament.  The 
public  oflGicers  to  whom  this  privUege  is  accorded  com- 
prise not  merely  the  cabinet  ministers,  but  also  certain 
other  functionaries  who,  although  not  of  the  cabinet, 
preside  over  important  departments  of  state,  or  serve 
as  political  secretaries  in  certain  executive  offices  which 
require  to  be  specially  represented  in  ParUament.  But  Exclusion 
other  subordinate  officers  of  government  are  very  pro-  Lm^nt 
perly  excluded  from  the  arena  of  poUtical  strife.  The  *^®<^^^*- 
result  of  their  exclusion  is  virtually  to  render  their 
tenure  of  office  that  of  good  behaviour.  And  in  the 
permanent  officers  of  the  crown  the  state  possesses  '  a 
valuable  body  of  servants  who  remain  unchanged  while 
cabinet  after  cabinet  is  formed  and  dissolved ;  who  in- 


'  Bagehoty  Eng.  Const  p.  31.  on  responsible  government  in  Ame- 

•  North  Am.  Rev.  v.  Ill,  p.  830.  rica.     Int.  Rev.  v.  4,  p.  230;   and 

«  lb,  ▼.  124,  p.  21.    And  a  paper  Fort.  Rev.  v.  26,  N.  S.  p.  606. 
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strut;t  every  successive  minister  in  his  duties,  and  with 
whom  it  is  the  most  sacred  point  of  honour  to  give  true 
information,  sincere  advice,  and  strenuous  assistance  to 
their  superior  for  the  time  being.  To  the  experience, 
the  abiUty,  and  the  fidelity  of  this  class  of  men  is  to  be 
attributed  the  ease  and  safety  with  which  the  direction 
of  affairs  has  been  many  times,  within  our  own  memory, 
transferred  from  Tories  to  Whigs,  and  from  Whigs  to 
Tories.'^ 

In  narrating  the  circumstances  under  which  the 
ministers  of  the  crown  first  obtained  a  legal  right  to  sit 
in  Parliament,  we  have  somewhat  anticipated  the  order 
of  events,  and  must  now  revert  to  the  history  of  the 
cabinet  during  the  reign  of  WilUani  in. 
Reign  of  It  was  in  the  year  1693  that  the  king  began  to  effect 

the  important  change  in  the  status  of  the  Cabinet  Council 
which  inaugurates  a  new  era  in  the  history  of  the  Eng- 
lish monarchy.  By  the  advice  of  Sunderland,  the  king 
was  induced  to  abandon  his  neutral  position  between 
the  contending  parties  in  the  state,  and  to  entrust  his 
administration  to  the  Whigs,  who  were  at  that  time  the 
strongest  party  in  Parliament.  Protracted  negotiations 
were  required  before  this  arrangement  could  be  fully 
HiB  first  carried  out,  and  it  was  not  until  the  following  year  that 
nisio^™*  the  new  ministry,  formed  upon  the  basis  of  party,  was 
complete."^  Even  then,  although  the  cabinet  was  mainly 
composed  of  Whigs,  it  was  not  exclusively  so.  The 
king  was  cautious,  and  still  tried  to  share  his  favours 
between  the  two  contending  parties.  Two  more  years 
elapsed  before  the  last  Tory  was  removed  from  the 
council-board,  and  a  purely  Whig  ministry  existed.* 

Having  at  length  succeeded  in  obtaining  exclusive 
possession  of  the  king's  counsels,  the  Whigs  devoted 
themselves  to  the  work  of  instituting  and  maintaining 


^  Macaulay,  v.  4,  p.  339.  •  R.  v.  4,  pp.  438-467,  506. 

*  Ih.  p.  732. 
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digcipline  in  their  ranks,  by  the  frequent  assembling 
together  of  their  friends  and  supporters  in  the  House 
of  Commons.  Some  of  these  meetings  were  numerous, 
others  more  select ;  but  they  formed  the  origin  of  a 
system  of  party  organisation  never  before  resorted  to, 
but  which  has  since  been  adopted  and  matured  by 
every  influential  section  in  both  Houses  of  Parlia- 
ment.^ 

The  first  parliamentary  ministry  of  King  William 
was  of  brief  duration.  At  the  outset  it  was  eminently 
successful  in  conciliating  the  goodwill  of  the  House  of 
Commons,  but  a  general  election  made  great  changes, 
and  it  was  soon  apparent  that  the  new  House  were  not 
willing  to  co-operate  with  the  existing  administration.' 
Montague,  who  filled  the  important  offices  of  first  lord 
of  the  treasury  and  chancellor  of  the  exchequer, — 
although  not  the  premier,  in  the  modern  sense  of  the 
term,  no  such  supremacy  in  the  cabinet  being  yet  ac- 
knowledged— ^became  personally  unpopular,  and  was 
violently  assailed  by  his  opponents  in  Parliament.  Ac- 
cording to  our  present  theory  of  government,  he  should 
have  resigned  his  office,  and  given  place  to  the  chiefs  of 
the  opposition.  Out  of  office,  the  men  who  had  become 
so  obnoxious  to  the  House  might  have  succeeded,  by 
good  statesmanship,  in  recovering  its  favour,  and  ere 
long  have  been  summoned  to  resume  their  places.  '  But 
these  lessons,  the  fruits  of  the  experience  of  five  genera-  His  subse- 
tions,  had  never  been  taught  to  the  politicians  of  the  <iaent  ad- 

...  mimstra- 

17th  century.  Notions  imbibed  before  the  revolution  tions. 
still  kept  possession  of  the  public  mind.  Not  even 
Somers,  the  foremost  man  of  his  age  in  civil  wisdom, 
thought  it  strange  that  one  party  should  be  in  possession 
of  the  executive  administration  while  the  other  predo- 
minated in  the  legislature.  Thus,  at  the  beginning  of 
1699,  there  ceased  to  be  a  ministry ;  and  years  elapsed 


y  Macaulay,  v.  4,  p.  734  •  See  Ih,  t.  6,  p.  123. 
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William  before  the  servants  of  the  crown  and  the  representatives 
of  the  people  were  again  joined  in  a  union  as  harmo- 
nious as  that  which  had  existed  from  the  general  election 
of  1695  to  the  general  election  of  1698.  The  anarchy 
lasted,  with  some  short  intervals  of  composedness,  tiU  the 
general  election  of  1705.  No  portion  of  our  parliamen- 
tary history  is  less  pleasing  or  more  instructive.  Deprived 
of  the  constitutional  control  afforded  by  the  presence  of 
ministers  of  the  crown,  in  whom  they  were  willing  to  con- 
fide, the  painful  scenes  of  the  earlier  years  of  this  reign 
were  re-enacted,  and  again  *  the  House  of  Commons 
became  altogether  ungovernable ;  abused  its  gigantic 
power  with  unjust  and  insolent  caprice,  browbeat  king 
and  Lords,  the  courts  of  common  law  and  the  consti- 
tuent bodies,  violated  rights  guaranteed  by  the  Great 
Charter,  and  at  length  made  itself  so  odious  that  the 
people  were  glad  to  take  shelter  under  the  protection 
of  the  throne  and  of  the  hereditary  aristocracy,  from 
the  tyranny  of  the  assembly  which  had  been  chosen  by 
themselves.'  * 

Such  is  the  history,  as  drawn  by  the  able  pen  of 
Macaulay,  of  the  difiiculties  attending  the  first  establish- 
ment of  parliamentary  government  in  England.  With 
all  his  penetration,  the  king  failed  to  perceive  that  the 
true  remedy  for  these  evils  lay  in  the  formation  of  an 
entirely  new  ministry  possessed  of  the  confidence  of  that 
parliamentary  majority  which  he  had  found  to  be  so 
unmanageable.  He  contented  himself  with  making  some 
minor  changes  ;  and  with  a  view  to  conciliate  the  Oppo- 
sition, selected  his  new  appointments  from  the  Tory 
ranks.  '  But  the  device  proved  unsuccessful ;  and  it 
soon  appeared  that  the  old  practice  of  filling  the  chief 
offices  of  state  with  men  taken  from  various  parties,  and 
hostile  to  one  another,  or  at  least  unconnected  with  one 
another,  was  altogether  unsuited  to  the  new  state  of 


*  Macaulay,  v.  5,  p.  168. 
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affairs  ;  and  that,  since  the  Commons  had  become  pos- 
sessed of  supreme  power,  the  only  way  to  prevent  them 
from  abusing  that  power  with  boundless  folly  and  vio- 
lence, was  to  entrust  the  government  to  a  ministry  which 
enjoyed  their  confidence/  ^ 

in  1702  William  EH.  closed  his  eventful  career,  and  Queen 
was  succeeded  by  Anne,  during  the  greater  part  of 
whose  reign  conflicts,  of  more  or  less  intensity,  prevailed 
between  the  Whigs  and  the  Jacobites,  both  in  and  out 
of  Parhament. 

As  yet  no  better  system  of  government  existed  than 
that  afforded  by  a  ministry  who,  although  they  had 
seats  in  Parliament,  were  neither  necessarily  united 
amongst  themselves,  nor  in  harmony  with  the  predomi- 
nant poUtical  party  in  the  legislature.  Thus  far  the 
lessons  of  wisdom,  taught  by  the  experience  of  the  pre- 
ceding reign,  had  not  been  duly  appreciated  by  succeed- 
ing statesmen.  As  a  natural  consequence,  the  queen's 
ministers  were  unable,  at  first,  to  control  the  legislature. 
But  after  awhile,  the  splendid  successes  of  Marlborough 
in  the  Netherlands,  in  the  campaigns  of  1705  and  1706, 
gave  strength  to  the  government,  and  restored  their 
supremacy.  Thenceforward,  the  usual  changes  occurred 
in  successive  administrations,  each  party  preponderating 
in  turn,  and  then  having  to  give  place  to  their  rivals 
But  no  events  took  place  during  this  reign  of  material 
importance  in  the  history  of  parhamentary  government, 
with  the  exception  of  the  formal  repeal  of  the  ill-advised 
provisions  in  the  Act  of  Settlement  in  regard  to  the 
Privy  Council,  and  the  disqualification  of  office-holders 
to  be  elected  to  Parliament,  which,  had  they  ever  gone 
into  operation,  would  have  hindered  the  development 
of  cabinet  governments,  and  have  excluded  the  queen's 
ministers,  in  common  with  all  other  placemen,  from  a 
seat  in  the  House  of  Commons.®    Shortly  afterwards,  as 


*  Macaulay,  t.  6,  pp.  184-187.  «  4  Anne,  c.  8,  sees.  24,  25. 
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we  have  seen,*^  a  new  Place  Bill  was  enacted,  which  ex- 
pressly sanctioned  their  presence  in  Parliament,  thereby 
affixing  the  seal  of  legislative  approval  to  the  new  con- 
stitutional system,  and  establishing  it  upon  a  firm  and 
unimpeachable  basis. 
Complete         It  is  in  this  reign,  in  the  year  1711,  that  we  first 
S^^ent   ^^6^  with  a  positive  declaration,  in  a  debate  in  the 
tf^i^^    House  of  Lords,  that  the  sovereign  ought  not  to  be  held 
responsi-    personally  responsible  for  acts  of  government,  but  that, 
^*^*^'        *  according  to  the  fundamental  constitution  of  this  king- 
dom, the  ministers  are  accountable  for  all/  •    Further- 
more, that  there  is  no  prerogative  of  the  crown  that 
may  be   exempted   from    parliamentary  criticism  and 
advice.' 

But  in  the  exercise  of  their  acknowledged  freedom 
of  debate  upon  the  conduct  of  the  administration,  there 
was  some  difficulty  at  first  as  to  the  phraseology  to  be 
employed  in  Parliament  to  designate  the  queen's  advisers. 
Thus,  on  the  occasion  above  mentioned,  a  discussion 
arose  as  to  the  propriety  of  using  the  term  '  Cabinet 
Council '  in  an  address  to  the  queen.  Through  inad- 
vertence this  expression  had  been  embodied  in  a  formal 
motion  ;  but  it  was  afterwards  objected  to,  as  being  ^  a 
word  unknown  in  our  law.'  In  the  course  of  the  debate. 
Lord  Peterborough  told  the  House  that  he  had  heard 
the  Privy  Council  defined  as  a  body '  who  were  thought 
to  know  everything  and  knew  nothing,'  and  the  cabinet 
as  those  '  who  thought  nobody  knew  anything  but  them- 
selves.' * 

More  than  half  a  century  afterwards,  in  the  elabo- 
rate treatises  of  Blackstone  and  De  Lolme  upon  the 
British  constitution,  the  existence  of  the  cabinet  was 
entirely  ignored,  and  no  writer  has  hitherto  attempted 

'  See  ante^  p.  123.  assigned  to  a  later  date. 

•  Pari.  Hist.  ▼.  6,  p.  972.  Hearn,  '  Pari.  Hist.  v.  6,  p.  iaS8. 

Eng.  Govt.  p.  136.    See  ante,  v.  1,  «  -^*'  P-  ^7^-    ^^^  ^®  Knight, 

p.  264,  where  the  first  public  asser-  Hist,  of  £ng.  t.  5,  p.  168. 
tion  of  tbis  principle  was  erroueouslj 
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to  trace  the  rise  and  progress  of  this  institution,  and  to 
explain,  in  detail,  its  formation  and  functions.^ 

2.  The  Later  History  and  Present  Organisation 
of  the  Cabinet 

In  entering  upon  this  branch  of  our  subject,  it  will 
be  profitable  to  enquire  more  particularly  into  the  origin 
and  working  of  three  cardinal  principles  of  parliamen-  Cardinal 
tary  government,  to  which — taken  in  connection  with  o?^u^ 
the  authoritative  introduction  of  ministers  into  the  legis-  menury 

.        .  T       /«    .  govem- 

lature — ^we  owe  its  present  orgamsation  and  efficiency,  ment. 
These  are  (1)  the  rule  (already  partially  considered) 
which  requires  political  unanimity  in  the  cabinet ;  (2) 
the  practice  of  simultaneous  changes  of  the  whole 
cabinet,  as  a  result  of  its  dependence  upon  parliamen- 
tary majorities;  (3)  the  office  of  prime  minister,  as  a 
means  of  perfecting  the  machinery  of  administration, 
and  of  insuring  the  carrying  out  of  a  policy  that  shall 
be  acceptable  alike  to  the  sovereign  and  to  ParUament. 

(1)  The  rule  requiring  political  unanimity  in  the 
cabinet. 

By  this  is  meant,  not  merely  union  of  the  ministers 
in  their  administrative  capacity,  but  a  unanimity,  real 
or  professed,  in  advocating  or  opposing  legislative  mea- 
sures in  Parliament.*  William  III.,  as  we  have  seen, 
was  convinced  of  the  advantages  resulting  from  a  bond  Tbeprin- 
of  political   agreement  between   the  members  of  his  <5ipieof 

t  ^o  ...  .  .       unanimity 

cabinet,  and  formed  his  ministry  in  1695  on  this  basis,  in^he 
A  partial  attempt  was  made  by  the  House  of  Commons, 
in  1698,  to  hold  all  the  leading  ministers  responsible  for 


cabinet. 


^  See  Macaulay,  Hiat.  of  Eng.  y.  acquainted  with  the  position  then  oc- 

4,  pp.  436,  437.    ft  is  also  very  re-  cupied  by  the  English  cabinet.  Hearn, 

markable  that  in  none  of  the  writings  Govt,  of  Eng.  p.  106 ;  and  see  Int. 

of  the  statesmen  who  framed  the  Rer.  March  1877;  p.  242. 

ccmstitatioii  of  the  United  States,  is  *  Cox,  Inst.  p.  262. 
there  anj  indication  that  they  were 
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Unanimity  advising  the  obnoxious  partition  treaties.^  But  the 
cabinet,  value  of  the  principle  was  not  suflSciently  appreciated 
either  by  the  statesmen  of  that  period  or  by  the  king 
himself.  In  the  various  changes  which  ensued  in  the 
composition  of  the  ministry  during  tlie  remainder  of 
this  reign,  it  was  lost  sight  of,  and  men  of  opposite 
parties  were  included  in  the  same  cabinet.  So  long  as 
the  king  was  regarded  as  paramount  in  the  government, 
and  his  views  as  those  which  should  always  prevail  in 
council,  the  discordance  of  opinion  therein  was  com- 
paratively unimportant.  But  in  proportion  as  the 
dogma  of  the  royal  impersonality  began  to  prevail,  and 
the  power  of  the  cabinet  to  increase,  the  necessity  for 
political  agreement  amongst  the  ministers  of  the  crown 
became  more  obvious  and  indisputable. 

The  ministries  appointed  by  Queen  Anne,  however, 
exhibited  the  same  want  of  agreement  apparent  in  the 
later  ministries  of  William  III.  Upon  her  accession,  in 
1702,  her  Majesty,  whose  personal  inclinations  were  in 
favour  of  Tory  principles,  lost  no  time  in  forming  a  new 
ministry,  consisting  for  the  most  part  of  Tories,  that 
continued  in  office  until  1705,  when  it  underwent  ex- 
tensive changes,  which  gave  the  predominance  to  the 
Whigs.*"  In  1707,  the  cabinet  was  again  partially 
remodelled,  and  rendered  still  more  Whiggish,  Mr. 
Secretary  Harley  being  the  only  Tory  of  note  who  was 
permitted  to  remain.  But  in  the  following  year,  Harley 
himself  was  removed,  for  endeavouring  *  to  set  up  for 
himself,  and  to  act  no  longer  under  the  direction  of  the 
lord  treasurer.'  Soon  afterwards  the  Earl  of  Pembroke 
retired,  and  the  veteran  Whig,  Lord  Somers,  recalled 
to  office,  so  that  at  length  the  ministry  consisted,  once 
more,  entirely  of  Whigs.*  But  about  this  time,  through 
the  influence  of  Dr.  Sacheverell,  Tory  principles  began 


J  See  ante,  vol.  1,  p.  106.    Pari.    204. 
Deb.  V.  6,  p.  827.  »  lb.  pp.  326,  336,  366,  372, 403. 

^  Stanhope,  Queen  Anne.  pp.  176, 
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to  get  the  ascendency  throughout  England,  whereupon 
the  queen  took  occasion,  in  1710,  to  dismiss  her 
ministry,  and  entrust  the  formation  of  another  to 
Harley,  the  acknowledged  leader  of  the  Tory  party. 
Harley,  at  first,  attempted  a  coalition  with  the  Whigs, 
but  not  succeeding,  he  obtained  the  queen's  consent  to 
a  dissolution  of  Parliament,  there  being  evident  tokens 
that  the  existing  Whig  House  of  Commons  would  pro- 
bably be  replaced  by  one  of  opposite  politics.  This 
anticipation  proved  correct,  and  Harley  had  therefore 
no  difficulty  in  forming  a  cabinet  composed  exclusively 
of  Tories." 

But  even  then  political  union  was  not  obtained.  Dwcord 
Harley  was  a  dissenter,  strongly  inclined  to  toleration,  Anne's^ 
and  suspected  of  Hanoverian  proclivities.    His  principal  <»binet8. 
colleague,  Bolingbroke,  on  the  contrary,  favoured  the 
Jacobites,  and  was  no  friend  either  to  Whiggery  or  dis- 
sent.   This  occasioned  frequent  disagreements,  and  even 
personal  altercations  in  the  council  chamber,  and  in  the 
royal  presence.    Moreover,  the  other  members  of  the 
cabinet  were  divided  in  their  political  sentiments,  some 
being  attached  to  the  Protestant  succession,  and  others 
partial  to  the  Pretender.** 

This  want  of  concord  between  ministers  upon  ques- 
tions of  vital  import  was  more  and  more  apparent  as 
the  end  of  the  qufeen's  life  drew  nigh.  Each  party  cal- 
culated eagerly  upon  the  chances  of  that  event,  hoping 
to  secure  for  themselves  the  supremacy.  When  the 
queen  lay  upon  her  death-bed  Bolingbroke's  influence 
was  uppermost,  and  he  managed  to  get  the  queen's 
authority  to  form  a  new  administration.  His  plans 
were  suddenly  frustrated  by  an  event  which  is  quite 
unique  in  our  parliamentary  history,  and  which  is 
w^orthy  of  notice,  not  merely  as  illustrating  the  evil 
effects  of  divided  counsels,  but  also  as  exemplifying  a 


■"  StAnhope,  Qaeen  Anne,  c.  xii.    '  Mahon,  Hist,  of  Eng.  v.  1,  pp.  44,  45. 
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state  of  things  that  could  only  have  arisen  in  the  infancy 
of  parliamentary  institutions. 
BoU^-  Bolingbroke  was  steadily  engaged  in  the  work  of 

ministry.    Constructing  his  ministry,  and  had  already  filled  up  most 
of  the  principal  offices  with  men  of  the  Jacobite  party. 
He  had  ulterior  designs  in  view  of  favouring  the  claims 
of  the  Pretender  to  succeed  to  the  throne  upon  the  de- 
mise of  the  queen.     Knowing  her  precarious  state,  he 
caused  a  Cabinet  Council  to  be  summoned  for  June  30, 
1714.     When  that  day  arrived  the  council  assembled 
at  Kensington,  the  high  officers  of  state,  already  ap- 
pointed  thereon,   alone  being  present.      Lord  Mahon 
gives  the  following  graphic  account  of  the  meeting : — 
*  The  news  of  the  queen's  desperate  condition  had  just 
been  received.      The  Jacobites  sat  dispirited,  but  not 
hopeless,  nor  without  resources.     Suddenly  the  doors 
were  thrown  open,  and  Argyle  and  Somerset  (who  were 
members    of  the  Privy  Council,  though   not  of  the 
cabinet)  were  announced.     They  said  that,  understand- 
ing the  danger  of  the  queen,  they  had  hastened,  though 
not  specially  summoned,  to  offer  their  assistance.     In 
the  pause  of  surprise  which  ensued,  Shrewsbury  rose 
and  thanked  them  for  their  offer.'     (This  nobleman,  it 
appears,  was  in  reality  a  Whig,  but  he  had  succeeded 
in  deceiving  Bolingbroke,  who  fully  relied  upon   his 
fideUty,  and  had  bestowed  upon  him  the  offices  of  lord 
chamberlain  and  lord  lieutenant  of  Ireland,  while  he 
was  actually  concerting  in  secret  measures  with  the  two 
Whig  peers,  the  Dukes  of  Argyle  and  Somerset,  whose 
unexpected  appearance  at  the  council  filled  the  cabinet 
conspirators  with  dismay.)     *  They,  immediately  taking 
their  seats,  proposed  an  examination  of  the  physicians  ; 
and   on   their  report  suggested  that  the  post  of  lord 
treasurer  (which  Bolingbroke  had  intended  to  put  into 
commission)  should  be  filled  without  delay,  and  that 
the  Duke  of  Shrewsbury  should  be  recommended  to 
her  Majesty.'     *  The  Jacobite  ministers,  thus  taken  com- 
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pletely  by  surprise,  did  not  venture  to  offer  any  oppo- 
sition to  this  recommendation,  and  accordingly  a  depu 
tation,  comprising  Shrewsbury  himself,  waited  upon  her 
Majesty  the  same  morning,  to  lay  before  her  what  seemed 
the  unanimous  opinion  of  the  council.  The  queen,  who 
by  this  time  had  been  roused  to  some  degree  of  con- 
sciousness, faintly  acquiesced,  deUvered  the  treasurer's 
staff  to  Shrewsbury,  and  bade  him  use  it  for  the  good  of 
her  people.  The  duke  would  have  returned  his  staff  as 
chamberlain,  but  she  desired  him  to  keep  them  both ; 
and  thus  by  a  remarkable,  and  I  believe  unparalleled 
combination,  he  was  invested  for  some  days  with  three 
of  the  highest  offices  of  court  and  state,  being  at  once 
lord  treasurer,  lord  chamberlain,  and  lord-Ueutenant 
of  Ireland.'  '  Another  proposal  of  the  Dukes  of  Somer- 
set and  Argyle,  which  had  passed  at  the  morning  meet- 
ing, was  to  send  inmiediately  a  special  summons  to  all 
privy  councillors  in  or  near  London.  Many  of  the 
Whigs  accordingly  attended  the  same  afternoon,  and 
amongst  them  the  illustrious  Somers.  .  .  .  His  great 
name  was  in  itself  a  tower  of  strength  to  his  party ;  and 
the  council,  with  this  new  infusion  of  healthy  blood  in 
its  veins,  forthwith  took  vigorous  measures  to  secure 
the  legal  order  of  succession.'  **  Thus  ends  the  narra- 
tive of  this  starthng  and  successful  coup  (Tetat 

Circumstances  favoured  the  daring  statesman  by 
whom  it  was  accomplished.  The  next  day  the  queen 
sank  back  into  a  lethargy,  and  died  on  the  following 
morning.  Nothing  but  a  consideration  of  the  eminence 
of  the  peril  encompassing  the  state,  and  of  the  necessity 
for  prompt  and  decided  action,  could  have  warranted 
such  a  high-handed  proceeding ;  for  then,  as  now,  the 
meetings  of  council  were  open  to  those  councillors  only 
who  had  been  specially  summoned  in  the  name  of  the 
sovereign  to  attend.     With  a  monarch  in  possession  of 


•  Mahoa'B  Hkt.  of  Eng.  y.  1,  pp.  133, 144. 
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his  proper  faculties,  such  an  event  could  not  happen ; 
for,  as  we  have  seen,  ^  a  privy  councillor  may  be  struck 
off  the  list  at  the  royal  discretion,  so  that  even  if  one 
were  to  venture  upon  attending  a  council  meeting  with- 
out a  summons,  he  would  subject  himself  to  the  risk  of 
instant  dismiss^,  upon  an  appeal  of  the  prime  minister 
to  the  sovereign. 
dMsio^  Divisions  in  the  cabinet,  from  the  want  of  a  recog- 
jja^the^  nition  of  the  principle  of  political  unity,  continued  to 
exist  during  the  administrations  which  followed  upon 
the  accession  of  the  house  of  Hanover,  save  only  when 
Eobert  Walpole  was  chief  minister.  Owing  to  his  ex- 
traordinary talents,  thorough  familiarity  with  the  details 
of  office,  and  skill  in  the  art  of  governing  men,  Walpole 
succeeded  in  engrossing  the  supreme  direction  of  affairs. 
For  twenty  years  his  control  in  the  cabinet  was  unlimited 
and  undeniable.  But  when,  in  1742,  he  was  compelled 
to  retire  from  office,  there  ceased  to  be  any  political 
agreement  amongst  the  ministers  of  the  crown.  Pul- 
teney,  who  upon  Walpole's  resignation  was  commissioned 
to  form  a  new  ministry,  was  obliged  to  content  himself 
with  a  reconstruction  of  the  old  one  on  the  Whig  basis ; 
and  when  reproached  by  his  party  that  the  Tories, 
though  forming  the  larger  portion  of  the  opposition 
under  his  command,  had  been  altogether  excluded  from 
office,  he  counselled  patience,  and  justified  his  conduct 
on  the  plea  that  *  there  was  neither  justice  nor  prudence 
in  attempting  to  dictate  to  the  king.'  Ere  long  the  Tory 
party  were  gratified  by  receiving  a  share  of  the  minis- 
terial offices,  and  so  the  new  administration  was  founded 
upon  *  the  broad  bottom '  of  both  parties.**  In  1763, 
upon  the  retirement  of  Lord  Bute,  the  elder  Pitt  was 
sent  for  by  the  king,  but  he  refused  to  form  a  ministry 
unless  there  was  almost  a  complete  change  of  men  in 
the  ministerial  offices,   declaring  *that  if  his  majesty 

^  See  ante,ja.  80. 

«  Mahon,  Hist,  of  Eng,  v.  3,  pp.  161-160, 198. 
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thought  fit  to  make  use  of  such  a  little  knife  as  himself, 
he  must  not  blunt  the  edge ;  and  that  he  and  his  friends 
could  never  come  into  government  but  as  a  party.'  The 
king  refused  to  give  up  those  who  had  served  him  faith- 
fully, and  thus  the  negotiation  came  to  an  end,  Lord 
Grenville  being  entrusted  with  the  formation  of  a 
ministry,  the  composition  of  which  was  amicably  ar- 
ranged between  himself  and  the  king.' 

The  lack  of  a  common  bond  of  union  amongst  the  Lack  of  a 
ministers  of  the  crown  at  this  period,  and  the  continued  ^on?^ 
interference  of  the  king  with  the  proposed  arrangements 
for  the  construction  of  ministries,  naturally  resulted  in 
a  series  of  weak  and  vacillating  administrations.  More- 
over, it  was  no  uncommon  thing,  at  this  time,  to 
see  colleagues  in  office  opposing  one  another  in  Parlia- 
ment upon  measures  that  ought  to  have  been  supported 
by  a  united  cabinet.'  This  defective  system  continued 
in  operation  during  the  first  twenty  years  of  the  reign 
of  George  m.,  and  until  the  rise  of  the  second  William 
Pitt.*  For  the  long  continuance  of  practices  so  entirely 
opposed  to  the  principles  of  constitutional  government, 
the  king  himself  must  be  regarded  as  mainly  account- 
able. In  his  love  of  power,  and  anxiety  to  carry  out 
his  pecidiar  ideas  of  government,  he  had  formed  a  party 
of  his  own  which  was  known  as  *  the  king's  friends,' 
with  whose  aid  he  endeavoured  to  influence  the  course 
of  legislation,  irrespective  of  his  responsible  advisers,  if 
the  measures  they  proposed  were  at  all  at  variance  with 
his  private  convictions.  Many  of  '  the  king's  friends,' 
who  held  offices  in  the  state  or  household,  looked  to 
the  king  and  not  to  his  ministers  for  instructions  ;  and 
accordingly,  not  unfrequently  opposed  the  ministerial 


'  Grenvffle  Papers,  v.  2,  pp.  104-  »  i5.  pp.  303,  434, 439.    Mahon, 

106,  198.  Hist  of  Eng.  v.  7,  p.  213.    Adol- 

'  Hearn,  Govt,  of  Eng.  pp.  198,  phus,    George    III.    v.  3,    p.    349. 

199.    Cox,  Inst.  263.    Knights  Hist  Donne,  Corresp.  George  III.  v.  1,  p. 

of  Eng.  V.  6,  pp.  140,  200.  282.    Hearn,  Govt,  of  Eng.  p.  196. 
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measures  in  their  progress  through  Parliament."  But 
after  Mr.  Pitt  became  premier,  in  1783,  this  objection- 
able practice  was  discontinued.  In  general,  the  king 
placed  entire  confidence  in  Mr.  Pitt,""  and  yielded  to  his 
advice  in  state  aflairs,  save  only  in  regard  to  certain 
questions,  which  he  would  not  permit  to  be  entertained. 
Pitt's  supremacy  in  the  councils  of  his  sovereign,  as  well 
as  in  Parliament,  was  undisputed  by  his  colleagues,  and 
continued  unimpaired  until  his  death.  After  that  event, 
and  during  the  existence  of  the  Grenville  ministry,  the 
king  for  a  short  time,  in  1807,  renewed  his  interference 
with  the  policy  of  his  constitutional  advisers,  threaten- 
ing them  with  the  opposition  of  his  *  friends '  in  Parlia- 
ment, if  they  continued  to  support  Koman  Catholic 
claims.  But  on  the  dismissal  of  this  ministry  a  Tory 
Cabinet  was  again  formed,  under  Mr.  Perceval,  to  which 
the  king  gave  an  unqualified  support. 
Pouticai  In  1812,  during  the  regency,  an  attempt  was  made 

an^Mto^^*^  to  form  a  ministry,  consisting  of  men  of  opposite  politi- 
biished  cal  principles,  who  were  invited  to  accept  office,  not 
principle.  ^yQ^^^jy  ^^g  a  coalition  government,  but  with  an  offer 
to  the  Whig  leaders  that  their  friends  should  be  allowed 
a  majority  of  one  in  the  cabinet  This  offer,  though 
declared  at  the  time  to  be  not  *  a  very  unusual  thing,' 
was  declined  on  the  plea  that  to  construct  a  cabinet  on 
*  a  system  of  counter-action  was  inconsistent  with  the 
prosecution  of  any  uniform  and  beneficial  course  of 
policy.'^ 

From  henceforth  this  was  an  admitted  political 
maxim,  and  all  cabinets  are  now  constructed  upon  some 
basis  of  political  union,  agreed  upon  by  the  members 
composing  the  same  when  they  accept  office  together. 


"  See  antej  v.  1,  p.  114.  Fitzmaurice,  Life  of  Ld.  Shelburne, 

^  Early  in    1792,  however,  the  v.  3,  p.  600. 
king  Qjode  overture?  to  Lord  Lans-  ^  Stapleton*s  Oanning   and    his 

downe,  to  learn  bis  views  as  to  the  Times,  p.  201.     Pari.  Deb.  ▼.  23,  pp. 

expediency  of  a  change  of  ministry ;  428,  450. 
but  the  negotiations  came  to  nothing. 
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It  is  also  distinctly  understood  that,  so  long  as  the  differ- 
ent members  of  a  cabinet  continue  in  the  ministry,  they 
are  jointly  and  severally  responsible  for  each  other's 
acts,  and  that  any  attempt  to  separate  between  a  par- 
ticular minister  and  the  rest  of  his  colleagues  in  such 
matters  would  be  unconstitutional  and  unfair.'  The  ex- 
isting usage  in  this  respect  will  receive  a  fuller  explana- 
tion when  we  come  to  consider  the  duties  of  the  admin- 
istration in  connection  with  Parliament. 

(2)  The  practice  of  simultaneous  changes  of  the 
whole  cabinet,  as  a  result  of  its  dependence  upon  the 
approbation  of  the  House  of  Commons. 

This  practice,  like  that  to  which  our  attention  has  simui- 
just  been  directed,  was  unknown  upon  the  first  estab-  ^a^^ 
lishment   of  parliamentary  government.     During  the  formerly 

_  .  .    .  nokDOwn. 

reign  of  William  III.  changes  in  the  ministry  were  always 
gradual,  and  were  occasioned  partly  by  the  personal 
feelings  of  the  king,  and  partly  by  considerations  of  the 
relative  strength  of  parties  in  Parliament.  From  the 
revolution  until  the  reign  of  George  I.,  there  is  no 
instance  of  the  simultaneous  dismissal  of  a  whole  min- 
istry, and  their  replacement  by  another.'  The  first 
example  of  this  kind  occurs  in  the  time  of  Gteorge  I., 
who  immediately  upon  his  accession  to  the  throne  ' 
effected  a  total  change  in  all  the  principal  oflSces  of 
state.  But  this  alteration  took  place  on  account  of 
personal  objections  entertained  by  the  king  to  the  min- 
isters of  Queen  Anne,  not  because  of  prevailing  opinions 
in  Parliament. 

The  first  instance  on  record  of  the  resignation  of  a  sir  r. 
prime  minister  in  deference  to  an  adverse  vote  of  the  ^**^  ^' 
House  of  Commons  was  that  of  Sir  Eobert  Walpole.* 
The  career  of  this  statesman  is  remarkable,  as  he  affords 


»  Lord  Palmereton,  Hans.  P.  v.  644.    Ashley,  Life  of  Ld.  Palmer- 

173,  p.  1920;  lb.  v.  176,  p.  1272.  ston,  v.  2,  p.  329 
And  see  Grey,  Pari.  Govt,  new  ed.  ^  Cox,  Inst.  pp.  247,  261. 

pp.  61-58.    Qoar.  Rev.  v.  123,  p.  ■  lb,  p.  249. 
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in  his  own  person  the  first  example  of  elevation  to  the 
rank  of  first  minister  of  the  crown,  and  of  subsequent 
deprivation  of  office,  without  reference  to  the  personal 
wishes  of  the  sovereign,  but  through  the  influence  of 
the  dominant  party  in  the  House  of  Commons. 
Waipoie  Walpole's  resignation,  however,  was  not  accompa- 

b?t  m)t  nied  by  that  of  the  whole  of  his  colleagues ;  the  soli- 
?ea^e8  Parity  of  the  ministry,  and  its  dependence  upon  the 
continuance  in  office  of  its  recognised  head,  not  having 
been  as  yet  established.  The  king  (George  11.),  how- 
ever, sent  a  message  to  Pulteney,  empowering  him  to 
form  a  new  administration  ;  but  expressing  a  hope  that 
he  would  '  not  distress  the  government  by  making  too 
many  changes  in  the  midst  of  a  session.'  To  this  Pulte- 
ney replied,  that  he  did  not  insist  on  a  total  change, 
provided  the  principal  officers  in  the  cabinet,  and  *  the 
main  forts  of  the  government,'  were  delivered  into  the 
hands  of  his  party.  These  terms  were  accordingly 
agreed  upon.** 

The  advent  of  Lord  Eockingham's  ministry  to  power, 
in  1782,  is  noticeable  as  being  the  first  instance  of  the 
simultaneous  change  of  the  whole  administration,  in 
deference  altogether  to  the  opinions  of  the  House  of 
Lord  Commons.  The  ministry  of  Lord  North,  after  an  exis- 
mini^t^  tencc  of  twclvc  years,  began  to  be  regarded  with  dis- 
favour in  that  House.  A  direct  vote  of  want  of 
confidence  had  indeed  been  negatived,  but  only  by  a 
majority  of  nine.  A  similar  motion  was  about  to  be 
ofiered,  when  it  was  evident  that  the  defeat  of  the 
ministry  could  not  be  averted.  Accordingly,  on  March 
20, 1782,  the  very  day  when  the  new  motion,  to  declare 
that  the  House  had  lost  confidence  in  his  Majesty's 
advisers,  was  to  be  brought  forward,  Lord  North  was 
commissioned  to  inform  the  House  that  his  administra- 
tion was  at  an  end.''    Seven  days  afterwards  the  king 

^  Ewald's  Walpole,  p.  424.  «  See  ante,  v.  1,  p.  138. 
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wrote  to  Lord  North,  *  At  length  the  fatal  day  is  come, 
which  the  misfortunes  of  the  times,  and  the  sudden 
change  of  sentiments  in  the  House  of  Commons,  have 
driven  me  to,  of  changing  my  ministers,  and  a  more 
general  removal  of  other  persons,  than  I  believe  was 
ever  known  before/  Excepting  that  Lolxi  Thurlow 
still  remained  as  '  the  king's  chancellor,'  the  change  of 
administration  was  total,  a  thing  previously  unprece- 
dented.* 

Thurlow  was  first  appointed  lord  chancellor  in  June  1778,  in   Lords 
Lord  North's  administration.     He  continued  to  hold  the  office  during  J^^p^ 
the  subsequent  administrations  of  Lord   Rockingham   and   Lord   merston'R 
Shelbume.     During  the  Coalition  Ministry,  from  April  to  Decem-   retention 
ber  1783,  the  great  seal  was  in  commission.     But  on  Mr.  Pitt's  ©^  office, 
appointment  to  office,  in  December  1783,  Lord  Thurlow  resumed  the 
great  seal,  and  retained  it  until  his  dismissal,  in  January  1793.® 
Another  striking  example  of  the  retention  of  office  by  an  individual 
minister  during  successive  changes  of  government,  is  found  in  the 
case  of  the  late  Lord  Palmerston,  who  was  first  appointed  a  lord  of 
the  admiralty  in  1807,  and  secretary  at  war  in  1809,  which  office 
he  continued  to  fill  without  intermission  until  1828.     He  was  made 
a  cabinet  minister  in  1827  and  appointed  foreign  secretary  in  1830, 
and  held  that  office  until  1841,  with  the  exception  of  the  brief  in- 
terval of  the  Peel  ministry,  in  1834-5.     After  the  return  of  the 
Whigs  to  office  in  1846,  he  again  became  foreign  secretary,  and  was 
a  member  of  every  succeeding  administration  (except  those  of  Lord 
Derby),  until  his  death  in  1865.^ 

Thenceforward,   the   existence   of  a   ministry   has  since  then 
always  depended  upon  its  ability  to  retain  the  goodwill  ^^e  ^nl 
or  confidence  of  Parliament,  and  when  a  change  of  ^^' ^" 
ministry  has  occurred,  it  has  invariably  been  simulta- 
neous and  complete.     If  any  individual  ministers  have 
remained  in  office,  upon  the  formal  retirement  of  a 
cabinet,  they  have  been  obliged  to  make  a  fresh  agree- 
ment with  the  incoming  premier,  ere  they  could  form 
part  of  the  new  administration.     The  precise  circum- 


**  Knight's  HUt.  of  Eng.  v.  6,  p.  '  Ashley,  Life  of  Palmerston,  v. 

435.    Cox,  Inst.  Eng.  Govt.  p.  261.      2,  p.  277. 
*  Lewis,  Administrations,  p.  122. 

VOL.    II.  L 


146  THE   CABINET  COUNCIL. 

stances  under  which  resignations  of  oflSce  become  con- 
stitutionally necessary,  will  be  hereafter  considered. 

(3).  The   origin  and   development  of  the  office  of 
prime  minister. 
Internal  Our  remarks  on  this  head  will  be  suitably  prefaced 

ofVe'^"^   by  a  brief  description  of  the  interior  condition  of  the 
before \he  C^abinet  Council  at  the  precise  stage  in  its  history  at 
reign  of     which  wc  have  now  arrived. 
^    ^'  At  the  period  of  the  accession  of  the  house  of  Han- 

over, parliamentary  government  may  be  considered  as 
fully  estabUshed.*  It  had  been  accepted,  both  by  the 
crown  and  by  the  people,  as  the  poUty  best  adapted  for 
ensuring  harmonious  action  between  the  executive  and 
legislative  authorities ;  and  as  affording  the  freest  scope 
for  freedom  of  opinion  combined  with  an  intelligent 
regard  for  the  maintenance  of  monarchical  principles. 
Nevertheless,  the  new  system  was  still  in  its  infancy,  and 
it  exhibited  all  the  marks  of  immaturity.  The  cabinet 
itself  was  frequently  the  scene  of  internal  dissensions, 
which  naturally  tended  to  weaken  its  influence  very 
materially ;  and  until  this  grave  defect  could  be  over- 
come, it  was  impossible  that  its  legitimate  authority 
could  be  properly  exercised  or  appreciated.  Incidental 
notices,  scattered  through  contemporaneous  writings, 
sufficiently  betoken  how  far  the  Cabinet  Council  was  at 
this  time  from  being  recognised  as  a  distinct  institution, 
with  definite  rules  of  practice  and  acknowledged  re- 
sponsibilities. 

From  the  first  introduction  of  an  interior  or  *  Cabi- 
net '  Council,  in  the  reign  of  Charles  U.,  until  the  time 
Deiibera-    of  Queeu  Anne,  all  deliberations  therein  upon  affairs  of 
ted  in  pre-  ^{site  wcrc  couducted  in  the  presence  of  the  sovereiffn.** 

sence  of  ,  ■•  , 

the  sove-    No  doubt,  during  the  frequent  absences  from  the  king- 

^^'        dom  of  WiUiam  III.,  the  ministers  of  the  crown  were 

permitted  to  meet  and  confer  together  on  political  ques- 


«  Hallam,  Const.  Hist.  v.  3,  p.  390.  »»  See  ante,  pp.  96-97. 
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tions,  in  an  informal  way.  But  the  right  of  the  king 
to  be  present  at  all  such  consultations  was  never  dis- 
puted. It  was  Queen  Anne's  regular  practice  to  preside 
at  weekly  Cabinet  Councils,  at  which  all  public  business, 
foreign  and  domestic,  was  debated  and  determined 
upon.^  It  was  only  upon  the  accession  of  George  I., 
who  was  incapable  of  speaking  our  language,  that  it 
became  customary  for  ministers  to  hold  cabinet  meetings 
by  themselves,  and  to  communicate  the  result  of  their 
discussions  to  the  king  by  means  of  a  leading  member 
of  the  cabinet,  or  some  particular  minister,  whose  de- 
partment might  be  affected  by  the  matter  in  hand.^ 
By  the  end  of  George  II.'s  reign  it  had  become  ^  unusual ' 
for  the  sovereign  to  be  present  at  consultations  of  the 
cabinet.  But  we  find  an  instance  of  the  practice  soon 
after  the  accession  of  George  HI.*  Since  that  period, 
however,  the  absence  of  the  sovereign  from  Cabinet 
Councils  has  become  an  established  usage  of  the  con- 
stitution.* 

Meanwhile,  ministers  had  gradually  acquired  the  Private 
habit  of  meeting  together,  at  stated  intervals,  usually  at  ^ce«' 
the  house  of  the  principal  minister,  to   hold   private  i>e>w6en 

^  ^   ,  ,  ■*■  ^ministers. 

conferences  upon  state  affairs.  Thus,  in  Queen  Anne's 
reign  Dean  Swift  mentions  that  Mr.  Harley,  then  the 
head  of  the  administration,  used  to  invite  four  or  five 
of  the  leading  ministers  to  dine  with  him  every  Satur- 
day, and  '  after  dinner,  they  used  to  discourse  and  settle 
matters  of  great  importance.'  These  meetings  were 
not,  however,  always  strictly  confined  to  members  of 
the  administration,  for  the  dean  himself  was  frequently 
invited  to  join  them."  In  the  reign  of  George  II.  it 
would  appear  from  Lord  Hervey  that  the  cabinet 
meetings  were  held  irregularly,  and  at  no  fixed  times. 

*  Campbell,  Chan.  v.  4,  p.  287.  »  Campbell,  Chan.  v.  3,  p.  191 

J  HaUam,  v.  3,  p.  388.  n.    Hearn,  GoTt.   of  Eng.  |i   190. 

^  Waldegrave's  Memoirs,  p.  66.  Gladstone,  in  Church  Quar.  Kev.  v. 

Harris,  Life  of  Hardwicke,  y.  3,  p.  3,  p.  479. 

281.  "  Campbell,  Chan.  v.  4,  p.  460  n. 
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Walpole,  when  first  minister  (1721-42),  met  the  whole 
cabinet  as  seldom  as  possible,  but  often  invited 
two  or  three  of  his  colleagues  to  dinner,  to  talk  over 
matters  of  business,  and  assist  him  in  shaping  his  in- 
tended poUcy,  the  which  for  the  most  part  he  kept  in 
his  own  hands."  And  afterwards,  during  the  Grenville 
administration  (1763-65),  weekly  *  cabinet  dinners ' 
were  again  resorted  to,  as  affording  a  convenient  oppor- 
tunity for  mutual  concert  amongst  ministers.  These 
convivial  assemblies  were  ordinarily  attended  only  by 
the  lord  chancellor,  the  president  of  the  council,  the 
first  lord  of  the  treasury,  and  the  two  secretaiies 
of  state.  But  when  important  matters  were  to  be  dis- 
cussed, requiring  the  advice  of  other  ministers,  having 
special  acquaintance  with  the  particular  subject,  or 
ability  to  give  counsel  thereupon,  such  were  invited  to 
be  present.** 

As  regards  the  individuals  who,  at  this  time,  were 
usually  included  in  the  cabinet,  and  their  relative  weight 
and  importance  therein,  we  have  no  very  precise  infor- 
mation, although  incidental  notices  in  contemporary 
writers  furnish  some  curious  particulars.  Thus,  William 
in.  is  said  to  have  appointed  the  Marquis  of  Normanby, 
as  a  mark  of  favour  and  distinction,  to  a  seat  in  the 
*  Cabinet  Council,'  and  yet  to  have  '  never  consulted ' 
him:  and  Sir  John  Trenchard,  who  was  secretary  of 
state  from  1692  to  1695,  '  though  he  bore  the  title  and 
drew  the  salary,'  *  was  not  trusted  with  any  of  the 
graver  secrets  of  state,'  and  was  *  little  more  than  a 
superintendent  of  police.'  ^  Marlborough  was  a  mem- 
ber of  the  first  cabinet  of  George  I.,  holding  at  the 
same  time  the  office  of  commander-in-chief,  and  yet  he 
was  *  scarcely  ever  invited  to  the  cabinet,  of  which  he 
nominally  formed  a  part,  and  was  confined  to  the  most 

■  See  postfja,  166.  p  Macaulay,  v.  4,  pp.  373,  606. 

•>  Masfley,  Keign  of  Geo,  III.  v.  1,    Haydn,  Book  of  Dignities,  p.  172. 
pp.  277,  328. 
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ordinary  routine  of  his  oflScial  functions/  being  unable 
to  *  obtain  even  a  lieutenancy  for  a  friend.' "^  In  the 
reign  of  George  II.  we  learn  that  the  great  officers  of 
the  household,  —  e.g.  the  lord  steward,  the  lord 
chamberlain,  the  master  of  the  horse,  and  the  groom 
of  the  stole,  together  with  the  archbishop  of  Canter- 
bury, and  the  lord  lieutenant  of  Ireland, — ^were  always 
included  in  what  was   called   the  cabinet, — but   that  ,  ^  . 

Interior 

there  was  an  *  interior  council,'  consisting  of  Walpole,  council, 
who  was  virtually  prime  minister,  the  chancellor,  and 
the  two  secretaries  of  state,  who  in  the  first  instance 
consulted  together  on  the  more  confidential  points.' 
The  testimony  of  Lord  Hervey  on  this  point  may  be 
relied  upon,  as  he  himself  held  the  office  of  privy  seal, 
with  a  seat  in  the  cabinet.  He  favours  us  with  some 
amusing  minutes  of  discussion  in  the  cabinet  in  1740, 
which,  besides  graver  matters,  chronicle  the  jokes  and 
witticisms  of  the  noble  councillors."  The  facts  stated 
in  the  text  are  further  corroborated  by  the  papers  of 
Lord  Chancellor  Hardwicke,  who  occupied  a  very  con- 
spicuous position  as  a  minister  in  this  reign.  These 
papers  prove,  moreover,  that  the  then  archbishop  of 
Canterbury  took  a  very  active  part  in  politics,  as  a 
member  of  the  cabinet.*  It  does  not  appear  that  the 
chancellor  of  the  exchequer,  an  officer  who  is  now  of 
the  first  importance  in  every  administration,  was  usually 
a  member  of  the  cabinet  at  this  time.  When  Mr. 
Dowdeswell  accepted  this  office,  in  1765,  we  find  a 
doubt  expressed  in  contemporary  correspondence, 
whether  he  would  have  a  seat  in  the  Cabinet  Council." 

During  the  Grenville   administration,  in  1764,  we 
learn  that  it  was  considered  *  the  part  of  the  secretary 

*  Mahon,  Hist,  of  Eng.  v.  1,  p.  *  Harris,  Life  of  Hardwicke,  v.  1, 
163.                                                       p.  383 ;  V.  2,  pp.  Ill,  416 ;  v.  3,  p. 

'  Lord    Harvey's    Memoirs    of  463. 
George  II.  edited  by  Oroker,  v.  2,  p.  "  Memoir    of     DowdesweU,    in 

561  ft.  Cavendish  Debates,  v.  1 ,  p.  676. 

•  lb.  pp.  665-671. 
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of  state  to  open  the  subject  on  which  the  [Cabinet] 
Council  met ;  to  deliver  his  own  opinion,  and  then  ask 
that  of  other  lords.'  ^  And  at  this  time  a  secretary  of 
state  was  the  official  medium  for  communicating  minutes 
of  the  cabinet  to  the  king."' 
Grada-  So  lately  as  in  1782,  under  the  Shelburne  adminis- 

the  tration,  there  appear  to  have  been  different  gradations 

of  power  within  the  cabinet.  They  were  thus  quaintly 
described  by  the  Earl  of  Shelburne  himself,  in  conversa- 
tion with  the  famous  Jeremy  Bentham,  First,  the 
cabinet  simply,  including  those  who  were  admitted  to 
that  honourable  board,  but  without  possessing  substan- 
tial authority.  Next,  the  cabinet  with  the  circulation^ 
that  is,  with  the  privilege  of  a  key  to  the  cabinet  boxes, 
wherein  the  foreign  despatches  and  other  papers  are 
sent  round  for  the  perusal  of  ministers  ;  and  highest  of 
all,  the  cabinet  with  the  circulation  and  the  Post  Office^ 
in  other  words,  the  power  of  ordering  the  letters  of 
individuals  to  be  opened  at  the  Post  Office,  a  right  which 
technically  belongs  only  to  a  secretary  of  state,  and 
would  naturally  be  limited  to  the  personages  of  the 
greatest  weight  and  influence  in  the  administration.'' 
And  of  the  younger  Pitt  it  was  said  that  at  the  Cabinets 
during  his  two  ministries  he  used  briefly  to  discuss  with 
Dundas  whatever  business  they  had  not  previously 
settled  together,  then  inform  his  colleagues  of  his  decision 
and  tell  them  they  might  go.^ 

From  all  these  particulars  it  is  evident  that  the 
cabinet  was,  during  this  period,  in  a  transition  state, 
and  was  very  far  from  e^ibiting  the  homogeneity  it 
now  presents.  In  fact,  for  the  first  century  after  the 
revolution,  very  little  of  the  order  and  subordination 
which  has  been  since  established  throughout  the  ad- 

"  GreviUe  Pap.  v.  2,  d.  616.  «  Bentham'e  Works,  v.  9,  p.  218 

*  lb,  V.  3,  p.  16  n.  Previous  to  n.     And  see  ante,  vol.  1,  p.  482. 
1721,  the  main  authority  had  often  '  Fitzmaurice,  Life  or  Ld.  Shel- 

been  '  vested  in  a  secretary  of  state.'  bume,  v.  8,  p.  411. 
Mahon,  Hist,  of  Eng.  v.  8,  p.  287. 
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ministration,  from  the  highest  to  the  lowest  offices,  was 
in  existence.     Government  was  principally  carried  on  Govern- 
by  means  of  the  separate  departments  of  state,  each  in-  de^^n/ 
dependent  of  the  other,  and  subject  only  to  the  general  '^«°^- 
superintendence  of  the  crown.'    No  provision  was  made 
for  regular  concert  between  the  ministers ;  nor  was  it 
even  necessary  that  the  head  of  a  department  should  in- 
form his  colleagues,  either  individually  or  collectively, 
of  the  measures  he  proposed  to  take.     The  consequence 
was  that  differences  of  opinion  between  members  of  the 
administration,  which  should  have  been  accommodated 
in  the  closet,  were  often  disclosed  for  the  first  time  in 
the  presence  of  ParUament.    Periodical  Cabinet  Councils, 
for  the  purpose  of  deUberating  upon  affairs  of  state,  were 
unknown. 

The  defective  condition  of  the  cabinet,  during  this  i^^k  of  a 
period,  is  chiefly  attributable  to  the  fact  that,  as  a  general  head, 
rule,  it  did  not  recognise  the  supremacy  of  any  common 
chief.  No  doubt  it  has  always  happened  that  men  of 
strong  character,  and  gifted  with  the  capacity  for  rule, 
have  taken  the  lead  amongst  their  fellows.  Thus,  as 
we  shall  have  occasion  presently  to  notice.  Sir  Robert 
Walpole,  who  was  chief  minister  under  the  first  two 
Georges,  was  able  during  the  greater  part  of  his  long 
administration  to  keep  his  colleagues  completely  in 
check.  His  extraordinary  abiUty,  and  unrivalled  par- 
Uamentary  influence,  naturally  gave  him  a  controlling 
power  in  the  cabinet.  But  his  was  an  exceptional  case. 
It  was  not  until  the  accession  to  office  of  the  younger 
Pitt,  in  1783,  that  the  paramount  authority  of  a  prime 
minister  over  his  associates  in  the  government  was  un- 
reservedly confessed  ;  and  that  as  a  natural  consequence 
government  by  departments  came  to  an  end.* 

Great  as  have  been  the  changes,  since  the  revolution, 
in  the  authority  of  the  Cabinet  Council  as  a  body,  the 

»  Macaulay,  Hiat.  of  Eng.  v.  8,  p.  14 ;  Quar.  Rev.  v.  138,  p.  418. 
•  See/Kw^,  p.  170. 
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Early  altered  position  of  the  first  minister  has  been  peculiarly 
a^  rim^^^  remarkable.  From  a  very  early  period  of  English  his- 
minister.  tory  wc  find  mention  made  of  a  functionary  of  this 
description.  But  there  is  an  obvious  distinction  between 
the  prime  minister  of  a  monarch  under  prerogative  go- 
vernment and  the  premier  of  a  modern  cabinet.  The 
one  was  simply  known  as  the  king's  favourite,  whose 
rise  and  fall  depended  solely  upon  his  retaining  the 
goodwill  of  his  royal  master,  while  the  other  is  the 
acknowledged  head  of  a  responsible  administration, 
whose  tenure  of  office  mainly  depends  upon  his  ability 
to  obtain  parliamentary  support.  Bearing  in  mind  this 
distinction,  we  have  a  clue  to  the  variation  which  has 
taken  place  in  public  opinion  with  regard  to  this  office. 
Clarendon  asserts,  that  nothing  was  so  hateful  to 
Englishmen,  in  his  day,  as  a  prime  minister.  They 
would  rather,  he  said,  be  subject  to  a  usurper,  hke 
Oliver  Cromwell,  who  was  first  magistrate  in  fact  as  well 
as  in  name,  than  to  a  legitimate  king  who  referred  them 
to  a  grand  vizier.*"  During  the  reign  of  William  III. 
there  was  usually  a  *  chief  adviser  of  the  crown,'  on 
matters  relating  to  the  internal  administration,  and  to 
the  management  of  the  two  Houses  of  Parliament ;  but 
this  functionary  was  not  necessarily  the  first  minister 
virtute  officii.  The  king  himself  was  the  actual  head  of  his 
own  ministries,  and  the  sole  bond  of  union  amongst  the 
members  composing  the  same,°  and  it  was  only  as  the 
idea  of  personal  government  on  the  part  of  the  king  faded 
and  vanished  away,  that  the  office  of  first  minister  seems 
to  have  obtained  regular  recognition.^  So  recently  as 
1741,  we  find  Sir  Kobert  Walpole  resenting  the  title  of 
prime  minister  as  an  imputation.®  And  yet  it  was  in 
his  person,  though  not  until  he  had  been  for  a  consider- 

••  See  Macaulay,  Hist,  of  Eng.  v.  *  Mr.  Gladstone    in    Ch.  Quar. 

3,  p.  Iti,  Rev.  V.  3,  p.  479 ;  and  see  post,  p. 

•  See  lb,  pp.  13,  638;  v.  4,  p.  172. 

4J3.    Ant(^  vol.  1,  p.  100 ;  and  post,  •  Pari  Hist  v.  9,  p.  1287  u. 
p.  174. 
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able  time  first  lord  of  the  treasury,  that  this  oflSce 
first  began  to  assume  importance/  and,  in  several  minor 
points,  the  features  of  our  modem  political  system  began 
to  show  themselves  during  his  career.*^ 

Walpole  was  first  lord  of  the  treasury  from  1715  sitR. 
to  1717,  and  afterwards  from  1721  to  1742.  It  was  as  fiSrt 
under  his  administration  that  the  government  of  this  ™i^^*er. 
country  began  to  be  conducted  with  direct  reference  to 
the  prevailing  opinions  in  the  House  of  Commons.  He 
was  the  first  prime  minister  who  sat  in  that  House,  and 
by  his  extraordinary  sagacity  as  a  parUamentary  leader, 
he  contrived  to  conciliate  the  favour  of  that  powerful 
assembly  for  his  measures,  without  derogating  from  if^ 
great  and  increasing  influence  in  pubUc  affairs.  Al- 
though, as  yet,  there  was  no  estabUshed  rule  requiring 
unanimity  in  the  cabinet  and  obliging  aU  the  ministers 
to  concur  in  advocating  every  ministerial  measure  in 
Parliament ;  nevertheless,  Walpole  was  the  first  to  recog- 
nise the  principle  that  there  should  be  an  agreement 
amongst  the  servants  of  the  crown  in  Parliament  in  sup- 
port of  the  policy  of  the  government.  This  principle, 
however,  he  did  not  invariably  insist  upon,*"  though  in 
general  his  love  of  power  was  such  as  to  occasion  the 
remark  that  he  would  tolerate  '  none  but  mutes  in  his 
cabinet.'  ^  But  he  wielded  his  authority  with  such  tact, 
temper,  and  administrative  capacity,  that  when  his  su- 
premacy was  fairly  established,  he  did  more  to  produce 
a  good  understanding  between  the  crown  and  Parha- 
ment,  and  to  render  the  executive  government  eflScient, 
than  any  man  in  England,  since  William  IH.^  Secure 
in  the  possession  of  the  king's  favour,  his  prudence. 


'  Macaula/8  Biographies,  p.  231.  ^  Ewald's  Walpole,  pp.  242,  281. 

»  See  Earl  of  Sheibunie's  Life,  V.  *  Mahon,  Hist,  of  Eng.  v.  3,  p. 

1,  p.  42 ;  Sir  R.  Walpole,  a  political  235.    And  see  lb,  v.  1,  p.  391. 

biography  by  A.  0.  Ewald,  and  a  J  See  Governor  Pownall's  essay, 

clever  sketch  of  the  character  of  and  quoted  in  Ooxe's  Walpole,  ▼.  3,  p. 

career  of  Walpole,  in  Mrs.  Oliphant  s  617. 
Beign  of  George  II.  v.  1,  p.  73. 
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Steadiness,  and  vigilance,  joined  to  a  remarkable  mode- 
ration in  his  character  and  politics,  preserved  the  crown 
to  the  house  of  Hanover,  and  with  it  their  laws  and 
liberties  to  his  countrymen.^ 
Waipoie  Lord  Campbell  describes  Walpole  as  having  been 

i^er.  ^  probably  the  most  dexterous  party  leader  we  have  ever 
had— equally  skilled  to  win  royal  favour,  to  govern  the 
House  of  Commons,  and  to  influence  or  be  influenced 
by  public  opinion.  He  likewise  well  understood  the 
material  interests  of  the  country,  and,  so  far  as  was 
consistent  with  his  own  retention  of  power,  he  was  de- 
sirous of  promoting  them.^  He  was  just  the  man  for 
the  times,  which  called  for  a  statesman  of  peculiar  dis- 
cretion and  common  sense  to  conduct  the  nation  safely 
over  the  critical  period  of  the  establishment  of  a  new 
dynasty,  and  the  consolidation  of  a  new  political  system. 
In  proof  of  this  we  may  be  excused  for  quoting  Carlyle's 
quaint  remarks  upon  Walpole,  though  they  are  neither 
flattering  nor  altogether  just.  Incidentally  referring  to 
him,  in  his  Life  of  Frederick  of  Prussia,  he  says  :  '  For 
above  ten  years,  for  almost  twenty  years,  virtually  and 
through  others,  he  has  what  they  call  "  governed  " 
England ;  that  is  to  say,  has  adjusted  the  conflicting 
parliamentary  chaos  into  counterpoise,  by  what  methods 
he  had ;  and  allowed  England,  with  Walpole  atop,  to 
jumble  whither  it  would  and  could.  Of  crooked  things 
made  straight  by  Walpole,  of  heroic  performances  or 
intention,  legislative  or  administrative,  by  Walpole, 
nobody  ever  heard  ;  never  of  the  least  hand-breadth 
gained  from  the  Night-Eealm  in  England,  on  Walpole's 
part :  enough  if  he  could  manage  to  keep  the  Parish 
Constable  walking,  and  himself  afloat  atop.'  ...  *  This 
task  Walpole  did — in  a  sturdy,  deep-bellied,  long-headed, 
John  Bull  fashion,  not  unworthy  of  recognition.'  '  He 
had  one  rule,  that  stood  in  place  of  many :   To  keep 


^  Burke's  appeal  from  the  new  to  *  Oampbeirs  Chan.  v.  6,  p.  95  n. 

the  old  Whigs,  p.  63. 
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out  of  every  business  which  it  was  possible  for  human 
wisdom  to  stave  aside.  "  What  good  will  you  get  of 
going  into  that?  Parliamentary  criticism,  argument, 
and  botheration  I  Leave  well  alone.  And  even  leave 
ill  alone :  are  you  the  tradesmen  to  tinker  leaky  vessels 
in  England  ?  You  will  not  want  for  work.  Mind  your 
pudding,  and  say  Uttle  I "  At  home  and  abroad,  that 
was  the  safe  secret.'  *  In  this  manner,  Walpole,  by  solid 
John  Bull  faculty  (and  methods  of  his  own),  had  balanced 
the  parUamentary  swaggings  and  clashings,  for  a  great 
while ;  and  England  had  jumbled  whither  it  could,  al- 
ways in  a  stupid,  but  also  in  a  peaceable  manner.'  °* 

Walpole's '  methods'  of  carrying  on  the  king's  govern-  ^^^p^®'^ 
ment,  we  learn  from  the  private  journal  of  a  colleague  of  govern- 
in  office.  It  seems  that  Sir  Eobert  as  seldom  as  possi-  ^^^' 
ble  called  meetings  of  the  whole  cabinet;  but  his 
favourite  mode  of  preparing  business  was  to  invite  two 
or  three  more  immediately  connected  with  the  depart- 
ment to  which  the  subject  belonged,  or  whose  opinion 
he  particularly  valued,  to  dine  with  him ;  and  after  the 
most  unrestrained  conversation  with  them,  he  settled 
what  was  fit  to  be  done.  Thus,  he  would  invite  the 
two  Tory  law  lords,  Harcourt  and  Trevor,  to  meet  the 
chancellor,  that  he  might  consider  with  them  respecting 
reforms  of  the  court  of  chancery.  It  would  appear  that 
during  the  whole  course  of  his  administration,  he  rarely 
consulted  with  his  colleagues  in  regard  to  the  general 
poUcy  of  the  government,  but  usually  confined  his  con- 
ferences with  them  to  the  discussion  of  measures  concern- 
ing their  own  particular  departments.*^ 

Much  has  been  said  in  regard  to  the  corruption 


"  GarWle's  Frederick  the  Great,  shonld  be  done,  do  nothing.'    Tor- 

T.  8,  pp.  373,  874.    This  reminds  us  rens,  Life  of  Melbourne^  ▼.  1^  p. 

of  Ld.  Melbourne,  who,  when  any  391. 

hazardous  or  difficult  question  was  ^  Campbell,  Chan.  v.  4,  pp.  607, 

propounded  by  his  colleaguei^,  used  608.      Lord     Hervey's    Mem.     by 

to  say  *  Can't  you  let  it  alone  P '    And  Croker,  v,  2,  p.  651. 
'  Whenever  you  are  in  doubt  what 
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displayed  by  Sir  Kobert  Walpole  in  his  dealings  with 
ParUament.  But  the  charges  against  him  on  this  score 
were  greatly  exaggerated ;  °  and  although  bribery  prac- 
tices are  undoubtedly  a  crying  evil,  they  were  not 
peculiar  to  his  age.  The  ParUaments  that  preceded 
the  revolution  were  notoriously  open  to  the  influence 
of  bribery,  and  more  or  less,  in  one  form  or  another,  it 
would  seem  that  this  vice  is  well-nigh  inseparable  from 
popular  institutions.^  A  keener  sense  of  personal  honour, 
and  a  higher  tone  of  public  morality  has,  in  our  own 
day,  freed  our  legislative  halls  from  this  degrading 
oflence,  but  the  reproach  still  rests  upon  the  constituen- 
cies, and  it  is  one  that  must  be  equally  shared  by  the 
electors  and  the  elected  until  corruption  shall  be  happily 
purged  out  from  every  part  of  our  political  system.** 

In  the  year  1721,  George  I.  being  the  reigning  mon- 
arch, and  Lord  Sunderland  his  first  minister,  the  Whig 
leaders,  who  had  a  large  majority  in  the  House  of 
Commons,  exerted  their  influence  for  the  promotion  of 
Walpole,  who  held  a  subordinate  office  in  the  ministry, 
to  be  first  lord  of  the  treasury,  in  place  of  Sunder- 
land, who  was  obUged  to  resign,  owing  to  the  popular 
odium  against  him,  on  account  of  his  supposed  implica- 
tion in  the  notorious  South  Sea  Bubble.  Sunderland 
was  the  king's  favourite  minister,  and  he  himself  was 
no  party  to  the  proposed  arrangement,  even  if  it  was 
not  directly  contrary  to  his  wishes.  Nevertheless,  al- 
though, through  the  efibrts  of  Walpole,  he  had  been 
acquitted  from  the  charge  of  being  directly  concerned 
in  this  stupendous  fraud,  yet  pubhc  opinion  compelled 

*»  Ewald,  Life  of  Walpole,  pp.  Life  of  Perceval,  v.  1,  p.  332. 
437,  445,  457.   Pike,  Hist,  of  Crime  •>  See  Brougham,  Brit.  Const,  pp. 

in  £ng.  v.  2,  p.  312.  61,  62,  and  Mr.  Disraelis  ol)eerva- 

p  For  an  account  of  the  rise  and  tions  on  the  causes  and  consequences 

progress  of  parliamentary  corruption  of  bribery.    Hans.  D.  v.  187,  p.  1824. 

in  England,  see  Macaulay,  Hist  of  lb,  v.  194,  p.  649 ;  Rep.  Com*,  on 

Eng.  T.  3,  p.  541,  et    seq.    May,  Parliamentary  Elections,  Com.  Pap. 

Const.   Hist.  V.  1,  ch.  6;  Russell,  1868-9,  v.  8. 
Speeches,  &c.  v.  1,  p.  26;  Walpole, 
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him  to  resign  his  post  of  first  lord  of  the  treasury. 
Walpole's  ascendency  in  the  House  of  Commons  pointed  seoomes 
him  out  as  the  most  capable  man  to  succeed  to  this  office,  ^i^er. 
and  thus  he  became  prime  minister/  His  career  in  this 
capacity  was,  as  we  have  seen,'  extremely  successful. 
He  soon  contrived  to  ingratiate  himself  with  George  I. 
and  to  enjoy  the  confidence  of  that  monarch,  and  of  his 
successor,  for  nearly  twenty  years.  During  the  same 
period  he  managed  to  retain  his  ascendency  in  the 
House  of  Commons. 

At  last,  after  a  protracted  period  of  almost  absolute  bib  down- 
sway,  Walpole's  supremacy  in  Parliament  came  to  an  ^^' 
end.     On  February  13, 1741,  a  motion  was  made  in  the 
House  of  Lords  for  an  address  to  the  king,  praying  him 
*  to  dismiss  Sir  Eobert  Walpole  from  his  presence  and 
councils  for  ever.'   In  this  debate  it  was  vaguely  asserted 
that  Walpole  had  made  himself  for  the  past  fifteen  or 
sixteen  years  '  sole  minister.'    But  this  accusation  was 
combated  by  the  lord  chancellor  (Hardwicke),  on  the 
ground  that  it  was  an  impeachment  of  the  king's  im- 
partiality to  suppose  that  he  could  permit  any  man, 
or  minister,  solely  to  engross  his  ear.  And  he  added,  *  it  Phxseed- 
is  very  well  known  that  this  minister's  recommendation  ^^j^ 
does  not  always  succeed,  nor  does  his  opinion  always  Waipoie. 
prevail  in  council ;  for  a  candidate  has  often  been  pre- 
ferred in  opposition  to  the  candidate  recommended  by 
him,  and  many  things  have  been  resolved  on  in  council 
contrary  to  his  sentiments  and  advice.' '     The  motion 
was  negatived  by  a  large  majority.      A  protest  was 
afterwards  entered  on  the  Journals,  signed  by  thirty-one 
peers,  who  declared  their  conviction  '  that  a  sole,  or 
even  a  first  minister,  is  an  officer  unknown  to  the  law  of 
Britain,  inconsistent  with  the  constitution  of  this  country, 
and   destructive    of  liberty  in  any  government  what- 


'  Cox,  Mem.  of  Walpole,  v.  1,  *  Pari.    Hist.   v.   11,  pp.   1083. 

chs.21,22.  1126. 

*  Ante,  p.  140. 
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soever  ' ;  and  that  *  it  plainly  appearing  to  us  that  Sir 
Eobert  Walpole  has  for  many  years  acted  as  such,  by 
taking  upon  himself  the  chief,  if  not  the  sole  direction 
of  affairs,  in  the  different  branches  of  the  administration, 
we  could  not  but  esteem  it  to  be  our  indispensable  duty, 
to  offer  our  most  humble  advice  to  his  Majesty  for  the 
removal  of  a  minister  so  dangerous  to  the  king  and 
the  kingdom/  The  protest  proceeded  to  allege  various 
instances  wherein  Sir  Robert  Walpole  had  '  grossly 
abused  the  exorbitant  power  which  he  illegally  possessed 
himself  of" 

Simultaneously  with  the  motion  in  the  Lords  for  the 
removal  of  Sir  Eobert  Walpole,  a  similar  motion  was 
made  in  the  House  of  Commons  which  attributed  to 
Walpole  entire  responsibihty  for  the  misgovernment  of 
the  country,  because  he  had  *  grasped  in  his  own  hands 
every  branch  of  government ;  had  attained  the  sole 
direction  of  affairs,  monopolised  all  the  favours  of  the 
crown ;  compassed  the  disposal  of  all  places,  pensions, 
titles  and  rewards,' — truly  a  scarcely  exaggerated  de- 
scription of  the  almost  despotic  power  of"  a  constitu- 
tional premier.  The  line  of  defence  adopted  by  Walpole 
was  singular ;  and  quite  inconsistent  with  the  modern 
doctrine  of  the  right  of  Parhament  to  control  the  fate 
of  the  king's  ministers.  He  vindicated  his  conduct 
in  office,  accepting  the  full  measure  of  his  responsi- 
bihty which  had  been  imputed  to  him,  but  declared  that 
*  an  address  to  his  Majesty  to  remove  one  of  his  servants, 
without  so  much  as  alleging  any  particular  crime  against 
him,  was  one  of  the  greatest  encroachments  that  was 
ever  made  upon  the  prerogative  of  the  crown ' ;  and  he 
called  '  upon  all  who  respected  the  constitution,  and  the 
rights  of  the  crown,  to  resist  the  motion.'  His  speech 
produced  a  strong  effect,  and  the  motion  was  negatived 
by  a  large  majority.''    A  similar  result   attended   the 

»  Pari.  Hist.  v.  11,  p.  1215.  '  Ih.  p.  1303. 
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motion  in  the  House  of  Lords.^  Nevertheless,  the  de- 
bates were  instrumental  in  weakening  the  power  of  the 
great  minister  out  of  doors.  A  dissolution  of  Parliament 
ensued ;  the  elections  went  against  Walpole,  and  after 
defeats  in  the  new  House  of  Commons  on  certain  elec- 
tion questions,  which  were  then  considered  as  legitimate 
opportunities  for  a  trial  of  party  strength,  the  veteran 
statesman  resigned,  with  great  reluctance,  on  the  advice 
of  his  friends,  all  his  oflSces,  and  retired  to  the  House 
of  Lords,  with  the  title  of  Earl  of  Orford.*  An  attempt 
was  afterwards  made  to  procure  Walpole's  impeachment, 
but  it  signally  failed.^  Since  then  there  has  been  no 
instance  of  an  endeavour  to  proceed  by  impeachment 
against  a  minister  of  the  crown  for  poUtical  offences  not 
affecting  his  personal  character. 

After  Walpole's  retirement,  in  1742,  several  years  incapable 
elapsed  before  there  was  any  first  minister  who  exer-  p'^™^®"- 
cised  more  than  a  nominal  control  over  his  colleagues. 
The  government  was  in  the  hands  of  the  Whigs,  and  the 
Whig  party  of  that  day  '  displayed  little  abihty  for 
office,  and  much  for  division  and  intrigue.' "  Wilming- 
ton, Pelham,  and  Newcastle  were  successively  first  lords 
of  the  treasury,  but  they  were  all  statesmen  of  an 
inferior  order,  and  the  cabinets  over  which  they  pre- 
sided were  weakened  by  intestine  divisions,  and  struggles 
for  the  mastery.' 

In  1744,  however,  under  the  Pelham  administration,  Ministe- 
there  occurred  the  first  noticeable  instance  of  a  leading  '^^  ?^^' 
and  important  member  of  the  cabinet  being  obliged  to 
resign,  because  of  poUtical  differences  between  himself 
and  a  majority  of  his  colleagues.    Lord  Granville  (pre- 
viously known  as  Lord  Carteret),  one  of  the  secretaries 


•  Ewald,  Life  of  Walpole,  chs.  *  Donne,  Corresp.  Geo.  III.  y.  1, 

11  and  12.  p.  87. 

'  Mahon,  Hist,  of  Eng.  v.  3,  pp.  *  Mabon,  Hist,  of  Eng.  v.  3,  pp. 

101-166.  201,  603 ;  V.  4,  pp.  4J,  64-67. 

'  lb.  pp.  180-187. 
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of  state,  and  a  favourite  at  court,  jealous  of  the  supre- 
macy of  Pelham,  endeavoured  to  lead  a  party  in  the 
cabinet  against  him.  But  after  being  repeatedly  repulsed, 
he  declared  that  he  could  no  longer  submit  to  be  out- 
voted and  overruled  on  every  point.  Then,  addressing 
the  Pelhams,  he  said,  *  If  you  will  take  the  government 
you  may  ;  if  you  cannot  or  will  not,  there  must  be  some 
direction,  and  I  will  do  it.'  At  length  matters  came  to 
a  crisis,  when  the  king,  who  was  inclined  to  side  with 
Lord  Granville,  appealed  to  Lord  Orford  for  advice  and 
assistance.  He  advised  the  king  to  take  part  with  the 
majority  of  his  cabinet.  Whereupon  his  Majesty  inti- 
mated to  the  chancellor  his  resolution  that  Lord  Gran- 
ville should  resign.®  These  events  speedily  led  to  a 
reconstruction  of  the  ministry,  still  under  the  presidency 
of  Pelham,  which  was  afterwards  known  as  the  '  Broad- 
bottom  '  administration,  because  it  comprised  a  grand 
coalition  of  all  parties. 

This  was  the  favourite  phrase  of  the  day.  Writing  to  Sir  H. 
Mann,  Feb.  18,  1742,  H.  Walpole  says  :  *  One  now  hears  of  nothing 
but  the  broad  bottom  ;  it  is  the  reigning  cant  word,  and  means  the 
taking  all  parties  and  people  indifferently  into  the  ministry.^ 

This  circumstance  is  in  itself  indicative  of  the  absence 
of  any  fixed  principles  of  pubUc  policy  amongst  the 
Coautions.  Statesmen  of  this  period  ;  for  coalitions  are  contrary  to 
the  very  foundation  principle  of  parliamentary  govern- 
ment, which  is  a  government  by  means  of  that  party 
which  is  for  the  time  being  predominate.®  Coalitions 
are  only  justifiable  under  peculiar  and  exceptional  cir- 
cumstances, as  for  the  purpose  of  carrying  out  some 
measure  or  undertaking  of  national  concern,  upon  which 
men  of  all  parties  are  agreed. 

The  only  examples  afforded  in  later  times  of  coalition  ministries 
are  those  of  Fox  and  North,  in  1783,  of  *  the  Portland  Whigs '  with 

«  Bedford  Corresp.  v.  1,  pp.  25-    168  n. 
35.  •  Seecrn^c,  vol.  l,p.9.     Also  Life 

*  MahoD,  Hist,  of  Eng.  v.  3,  p.    of  Sir  S.  Romillv,  v.  2,  p.  127. 
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Mr.  Pitt  in  1794,  of  'All  the  Talents 'in  1806,  of  Canning,  and 
afterwards  of  Goderich,  in  1827,  of  Wellington  in  1828,  and  of  Lord 
Aberdeen's  administration  in  1852.  Coalitions  were  attempted  in 
November  1830,  and  in  July  1834,  but  proved  impracticable/  In 
1834  Lord  Stanley  refused  to  coalesce  with  his  political  opponent, 
Sir  R.  Peel,  on  the  ground  that  *  the  reputation  of  those  who  take 
part  in  public  affidrs  is  a  matter  of  national  importance  :  and  confi- 
dence  in  public  men  has  been  more  shaken  by  coalitions  than  by  all 
the  other  acts  of  persona)  misconduct  taken  together/  « 

But  in  1756,  Pitt  (afterwards  Earl  of  Chatham)  be-  Pitt's  ad- 
came  secretary  of  state.  His  commanding  talents  and  ^q^!*^^' 
decision  of  character  made  him  at  once  the  ruling  spirit 
in  the  cabinet.  At  first,  the  Duke  of  Devonshire,  and  in 
the  course  of  the  year,  his  grace  of  Newcastle,  presided 
at  the  Treasury,  but  the  latter  in  returning  to  office  was 
obliged  to  accede  to  Pitt's  proposals,  and  to  yield  sub- 
stantially the  direction  of  public  affairs  into  the  great 
commoner's  hands,  while  he  continued  to  exercise  the 
patronage  appertaining  to  his  rank  as  first  minister  of  the 
crown.**  The  events  which  ushered  in  this  administra- 
tion— perhaps  the  greatest  and  most  glorious  that  Eng- 
land had  yet  known — are  very  curious,  and  reveal  an 
extraordinary  amount  of  intrigue  and  duplicity  on  all 
sides.  George  II.  was  not  partial  to  Pitt,  Newcastle  was 
exceedingly  jealous  and  afraid  of  him.  Fox  had  been  his 
formidable  antagonist ;  and  yet  all  of  them  were  reluc- 
tantly compelled  to  agree  to  his  assuming  the  reins  of 
government,  upon  his  own  terms.* 

It  was  pithily  remarked  by  Dr.  Johnson,  that  Wal- 
pole  was  a  minister  given  by  the  king  to  the  people,  but 
Pitt  was  a  minister  given  by  the  people  to  the  kingJ 

'  For  an  accouDt  of  these  ad-  Ed.  Rev.  v.  46,  pp.  248,  426,  and 

minifitrationSySee  ante,  vol.  1,  pp.  138-  in  relation  to  that  of  1852,  lb.  v.  97, 

252.  p.  264. 

«    Peel's  Memoirs,  v.   2,  p.  40.  ^  Jesse,  Life  of  Geo.  III.  v.  1,  p. 

See  Wellington  Desp.  3rd  S.  v.  7,  123.     Earl  of  Shelburne's  Life,  v.  1, 

p.  240.    For  particulars  of  the  evil  pp.  86,  91. 

results  of  the  coalition  in  1794,  see  '  Coxe's  Mem.  of  Walpole,  v.  4, 

Life  of  Earl  of  Minto,  v.  2,  pp.  384-  pp.  146-162. 

390.    For  arguments  in  defence  of  ■>  Mahon,  Ilist.  of  Eng.  v.  6,  p. 

the  Coalition  Ministry  in  1827,  see  246. 

VOL.    IL  M 
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Pitt's  first  George  II.  was  the  monarch  referred  to  in  both  instances. 

'stratum.  As  wc  havc  already  seen,  Walpole  was  originally  ap- 
pointed first  minister  by  George  I.  through  parUamen- 
tary  influence.^  Upon  the  accession  of  George  11.  he 
was  continued  in  office,  contrary  to  general  expectation, 
and  to  his  own  great  surprise,  through  the  interposition 
of  Queen  CaroUne,  who  perceived  that  he  was  more 
fitted  for  the  post  than  any  of  his  competitors.* 

Ere  long,  Pitt  succeeded  in  winning  the  favour  of 
the  king,  by  his  vigour  and  patriotism,  and  in  maintain- 
ing a  remarkable  ascendency  over  the  House  of  Com- 
mons.""  The  eflect  of  his  energy  and  vigilance  as  an 
administrator  was  soon  apparent  in  every  department 
under  his  direction  ;  for  '  he  was  possessed  of  the  happy 
talent  of  transfusing  his  own  zeal  into  the  souls  of  all 
those  who  were  to  have  a  share  in  carrying  his  projects 
into  execution." 

Mr.  Pitt's  administration  lasted  for  upwards  of  five 
years,  and  was  most  popular  and  successful  at  home  and 
abroad.  But  after  a  time  his  colleagues,  and  especially 
the  Duke  of  Newcastle,  began  to  feel  his  yoke  sit  uneasily 
upon  them,  and  to  wince  at  the  haughty  and  despotic 
conduct  which  he  exhibited  towards  themselves  as  well 
as  to  his  own  subordinates  in  office.**  In  1760,  George 
ni.  ascended  the  throne,  and  among  the  changes  conse- 
quent upon  his  accession  was  the  introduction  of  Lord 
Bute,  the  personal  friend  and  adviser  of  the  king,  into 
the  cabinet.  Bute  was  no  admirer  of  Pitt,  and  deter- 
mined to  oust  him  from  office.  By  his  personal  influ- 
ence and  intrigue,  he  was  soon  enabled  to  accomphsh 
his  purpose.  Pitt  came  down  to  the  council  with  a 
project  for   an  immediate   declaration  of  war   against 


^  See  ante,  p.  167.  »  Donne,  Corresp.  Geo.  III.  v.  1, 

*  Coxe's  Mem.  of  Walpole,  v.  1,  p.  xlviii.     Mahon,Hist.  ofEng.  v.  4, 

ch.  32.  pp.  aSO,  369;  v.   6,  pp.   268,  271. 

™  76.  V.  4,  p.  270.  Jesse,  Life  of  George  III.  v.  1,  pp. 

"  Pari  Hist.  v.  10,  p.  1227 ;  and  77,  81. 
soo  Mahon,  Hist,  of  Kng.  v.  6,  p.  249, 
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Spain.  But  only  one  member  of  the  cabinet  went  with 
him ;  the  rest  protested  against  what  seemed  to  them  a 
rash  and  unwarrantable  step.  Pitt  was  left  in  a  minority; 
whereupon,  declaring  that  he  had  been  called  to  the 
ministry  by  the  voice  of  the  people,  to  whom  he  con- 
sidered  himself  as  accountable  for  his  conduct,  and  that 
he  would  not  remain  in  a  situation  which  made  him 
responsible  for  measures  he  was  no  longer  allowed  to  Pitt's  re- 
guide,  he  announced  his  intention  of  retiring  from  office.  ^^^^^^^'^ 
The  president  of  the  council,  the  veteran  Earl  Granville, 
expressed  his  regret  at  Pitt's  determination ;  but  added, 
*  I  cannot  say  I  am  sorry  for  it,  since  he  would  other- 
wise have  certainly  compelled  us  to  leave  him.  But 
if  he  be  resolved  to  assume  the  right  of  advising  his 
Majesty,  and  directing  the  operations  of  the  war,  to 
what  purpose  are  we  called  to  this  council  ?  When  he 
talks  of  being  responsible  to  the  people,  he  talks  the 
language  of  the  House  of  Commons,  and  forgets  that  at 
this  board  he  is  only  responsible  to  the  king.  However, 
though  he  may  possibly  have  convinced  himself  of  his 
infallibility,  still  it  remains  that  we  should  be  equally 
convinced  before  we  can  resign  our  understandings  to 
his  direction,  or  join  with  him  in  the  measures  he  pro- 
poses.' After  delivering  his  reasons  in  writing  for  ad- 
hering to  the  proposed  course,  Mr.  Pitt,  on  October  6, 
1761,  resigned  his  seals  of  office  into  the  hands  of  the 
king.P  George  HI.  was  sorry  to  part  with  him ;  but 
said  that  upon  the  point  in  question  he  agreed  so  much 
with  the  majority  of  his  council,  that  if  in  this  instance 
they  had  sided  with  Mr.  Pitt,  it  would  have  been  diffi- 
cult for  his  Majesty  to  bring  himself  to  yield  to  their 
opinion.** 

Upon  the  retirement  of  his  powerful  rival,  Newcastle  Newcastle 
hoped  that  he  might  become  in  fact  what  he  had  been  °"°^^^^- 
for  five  years  in  name  only — head  of  the  government. 

p  Mahon,  Hist  of  Eng.  v.  4,  p.  361.     Donne,  t.  1,  pp.  xlvi.-liii. 
'  Bedford,  Correep.  y.  3,  p.  48. 
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But  he  was  doomed  to  be  disappointed.  His  associates 
in  office  treated  him  with  contempt,  his  subordinates 
with  disrespect ;  his  recommendations  were  disregarded 
by  the  king,  and  at  last  the  crowning  indignity  was 
ofiered  to  him  by  the  creation  of  seven  new  peers, 
without  any  previous  consultation  with  him  as  first 
minister  of  the  crown !  Strange  to  say,  he  not  only 
put  up  with  this  affront,  but  plaintively  requested  that 
his  cousin,  Thomas  Pelham,  might  be  added  to  the 
number.  Bute,  who  had  held  the  office  of  secretary 
of  state,  in  conjunction  with  Mr.  Pitt,  took  advantage 
of  Newcastle's  unpopularity,  and  of  his  own  ascendency 
at  court,  to  assume  the  upper  hand  in  the  cabinet.  His 
friends  and  adherents  were  the  stronger  party ;  and  so, 
at  length,  on  May  26,  1762,  the  timorous  and  despised 
old  Duke  of  Newcastle  thought  it  best  to  withdraw 
from  office.' 
Bnte  On  the   resignation   of  Newcastle,  Lord  Bute  im- 

mmi8  ry.  ^g^jg^^^jy  g^^  himsclf  appointed  first  lord  of  the 
treasury.  But  his  ministry  was  of  very  brief  duration. 
He  was  unpopular  in  the  country,  and  unable  to  con- 
trol his  own  cabinet.  Upon  the  plea  that  his  health 
was  suffering  from  the  cares  of  state  he  retired  to  avoid 
an  overthrow."  Notwithstanding  his  withdrawal  from 
public  life,  Bute  is  charged  by  contemporary  writers 
with  having,  at  least  for  several  years,  continued  to 
exercise  an  unconstitutional  influence  over  the  king. 
But  this  accusation,  so  long  confidently  maintained,  is 
now  declared  to  have  been  unwarrantable.* 
Grenviiie  Gcorgc    Grenvillc  succeeded  Bute  as  first  lord  of 

ministry.  |.jjg  treasury  in  1763.  His  administration  was  chiefly 
remarkable  for  its  bad  qualities.  Lord  Macaulay  is 
*  inclined  to  think  that  it  was  on  the  whole  the  worst 


'  Donne,  V.  l,p.  liv.    Jesse, Geo.  '  Ed.   Rev.  v.  126,  pp.   14-17. 

III.  V.  1,  pp.  120-122.    Mahon,  Hist.  Donne,  p.  lix.     See  antCj  vol.  1,  p. 

of  En^.  V.  4,  pp.  865,  386.  116. 

*  lb,  p.  y87.  Donne,  v.  1,  p.  Iviii. 
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which  has  governed  England  since  the  revolution  ' :  in 
that  it  was  signalised  by  '  outrages  on  the  liberty  of 
the  people,  and  outrages  on  the  dignity  of  the  crown/ 
Grenville  endeavoured  to  coerce  the  king  into  yielding 
to  him  in  everything,  and  as  both  were  self-reUant 
and  obstinate  men,  the  result  was  not  productive  of 
harmony.  Neither  were  the  ministers  agreed  amongst 
themselves,  but  were  continually  quarrelling,  either 
about  the  distribution  of  patronage,  or  upon  some 
matter  of  administrative  business.  Taking  advantage 
of  the  growing  weakness  of  this  administration,  the 
king  dismissed  it  July  10,  1765,  and  by  the  aid  of  his 
uncle,  the  Duke  of  Cumberland,  he  succeeded  in  form- 
ing a  new  ministry  with  the  Marquis  of  Kockingham 
as  first  lord  of  the  treasury.'' 

During  their  tenure  of  office,  the  Eockingham  ad-  Rocking- 
ministration  treated  George  III.  with  becoming  reve-  ^a™. 
rence  and  respect,  and  conducted  the  affairs  of  the 
nation,  if  not  with  vigour,  at  any  rate  with  upright- 
ness and  propriety.  But  unhappily  the  king  did  not 
reciprocate  their  good  feeUng,  and  Pitt  stood  aloof 
from  them,  so  that  their  existence  was  weak  and  pre- 
carious. In  the  summer  of  1766,  they  sustained  a 
severe  loss  in  the  retirement  of  the  Duke  of  Grafton, 
who  was  one  of  the  secretaries  of  state,  and  the  king 
determined  upon  getting  rid  of  them.  His  Majesty 
then  appUed  once  more  to  Pitt,  and  gave  him  a  carte 
blanche  to  construct  a  new  administration.^ 

In  resuming  the  helm  of  the  state,  Pitt  nominated  pin  a^in 
the  Duke  of  Grafton  as  first  lord  of  the  treasury,  and  i^^*^^^^- 
took  for  himself  the  office  of  privy  seal,  with  a  seat 
in   the  House  of  Lords,  as   Earl  of  Chatham.     Pitt's 
conduct  as  head  of  this  ministry  was  characterised  by 
the  same  haughty  spirit  which  he  had   formerly  dis- 


•  Jesse,  Oeo.  III.  v.  1,  pp.  204,     18.     Donne,  pp.  Ixiv.-lxviii. 
278,  286-307.     Ed.  Rev.  y.  120,  p.  '  lb.  pp.  Ixix.-lxxvii. 
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played  in  a  similar  position.  Then,  his  ascendency  had- 
been  considerably  greater  than  most  prime  ministers 
possess ;  now,  it  was  not  only  great  but  paramount.'^ 
The  Duke  of  Grafton  contentedly  acquiesced  in  his 
supremacy,  but  others  took  such  offence  at  his  impe- 
rious conduct  that  they  retired  from  the  ministry  in 
dudgeon.  Meanwhile  the  physical  powers  of  Pitt  began 
to  give  way,  and  he  was  disabled  for  months  from 
attendance  in  the  cabinet.  He  proffered  to  resign,  and 
only  remained  in  office  at  the  earnest  entreaty  of  the 
king,  who  continued  to  regard  him  as  the  mainstay  of 
his  government.  But  in  October  1768,  Lord  Chat- 
ham's growing  infirmities  compelled  him  to  abandon 
his  post,  an  event  which  was  hastened  by  some  mis- 
understanding with  his  colleagues,  which  had  arisen 
out  of  his  enforced  retirement  from  active  business. 
Until  the  month  of  March  1767,  he  had  been  virtually 
prime  minister  ;  from  that  time  he  scarcely  knew  what 
was  going  forward.  Even  at  the  last,  both  the  king 
and  his  own  colleagues  entreated  him  to  continue  in 
office ;  but  he  was  resolute,  and  though  he  survived 
for  ten  years  longer,  and  resumed  his  attendance  in  the 
House  of  Lords,  he  never  again  took  a  share  in  the 
king's  councils.^ 
Grafton  TJpon   the   retirement   of  Chatham,   the  Duke  of 

ministry.  Qj-afton  bccamc  for  a  time  the  actual  head  of  the 
administration.  Internal  dissensions,  however,  soon 
brought  his  ministry  to  an  end,  and  in  February  1770, 
Lord  North,  who  had  been  chancellor  of  the  exchequer 
since  February  1767,  was  appointed  first  lord  of  the 
treasury.  His  administration  was  one  of  remarkable 
duration/ 

Six   prime   ministers   had    preceded    Lord  North, 


•  Mahon,  Hist,  of  Eng.  y.  6,  p.  Book  of  Dignities,  p.  94  n. 

271.    Jesse,  Geo.  III.  v.  ],  p.  389.  ^  Donne,  v.  l,pp.  Ixxx.-lxxxiii. 

*  Donne,  v.  1,  p.  Ixxx.     Mahon,  Fitzmaurice,  life  of  Ld.  Shelburne, 
Hist,  of  Eng.  V.  5,  p.  308.     Uaydn,  v.  2,  ch.  iv. ;  and  see  v.  3,  chs.  i.-iii. 
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within  the  first  ten  years  of  this  reign,  but  his  ministry  Lord 
lasted  longer  than  ail  of  them  combined.  It  continued  ^^try. 
in  existence  for  upwards  of  eleven  years,  being  sus- 
tained by  the  favour  of  the  king  and  the  suavity  of 
its  gentle  and  good-humoured  chief.  The  most  potent 
cause  of  North's  success  was  undoubtedly  his  influence 
over  the  House  of  Commons.  He  was  thoroughly  con- 
versant with  the  practice  of  Parliament,  and  an  adept 
in  the  art  of  controUing  a  popular  assembly.  Eeady- 
witted,  dexterous,  and  agreeable  as  a  speaker,  he  could 
always  maintain  his  ground,  even  against  the  phalanx 
of  wit  and  eloquence  that  was  generally  arrayed  against 
him ;  and  yet  his  public  poUcy  was  weak  and  vacillat- 
ing. His  (pubUshed)  correspondence  with  George  HI. 
affords  abundant  proof  of  the  persistent  interference  of 
his  Majesty  with  the  details  of  government,  both  great 
and  small,  in  every  branch  of  the  public  service  ;  and 
of  Lord  North's  pliant  submission  to  the  king's  will.' 
The  North  administration  came  to  an  end  in  1782.  The 
events  which  occasioned  its  downfall  have  been  already 
explained  in  a  former  part  of  this  work,  wherein  will 
be  found  a  notice  of  the  successive  administrations  of 
England  from  that  period  to  the  present  time.''  A 
brief  mention  of  the  several  ministries  from  1721  to 
1782  was  needful  in  this  place,  for  the  purpose  of 
elucidating  the  growth  of  the  office  of  prime  minister 
under  parliamentary  government. 

In  March  1782,  after  the  resignation  of  Lord  North,  Rocking- 
the  Marquis  of  Eockingham  was  appointed  first  lord  *>|'n»'^»i'i 
of  the  treasury,  and  nominal  chief  minister.  The  king, 
who  felt  the  loss  of  his  favourite.  Lord  North,  very 
keenly,  was  violently  opposed  to  Lord  Eockingham, 
whom  he  justly  regarded  as  the  nominee  of  the  ultra- 
Whig  party.    He  would  have  preferred  Shelburne,  who 


■  Donne,  v.  2,  pp.  3U9,  450.  Jesse,    account  of  the  scene  in  the  II.  of  C. 
Life  of  Geo.  III.  V.  1,  p.  487.  upon    I  A.   North  h  resignation,    see 

»  See  ante,  voL  1,  p.  138.     For  an    Jejikso,  Geo.  III.  v.  2,  p.  ai7. 
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was  also  a  Whig,  but  less  extreme  in  his  opinions ;  but 
that  nobleman  declined  to  undertake  the  formation  of 
a  ministry,  and  advised  the  king  to  send  for  Eocking- 
ham.  The  king  was  obliged  to  consent^  and  Lord 
Shelburne  quitted  the  royal  presence  with  fiiU  powers  to 
treat  with  Lord  Eockingham  as  to  men  and  measures,  and 
with  the  understanding  that  the  latter  nobleman  should 
be  at  the  head  of  the  Treasury.  But  so  averse  was  the 
king  to  this  arrangement,  that  he  expressed  his  deter- 
mination not  to  admit  Lord  Eockingham  to  an  audience 
until  he  had  completed  the  construction  of  the  cabinet. 
This  mark  of  royal  displeasure  would  have  induced 
Lord  Eockingham  to  decline  the  proffered  honour,  had 
he  not  been  urged  by  his  friends  to  forego  his  objec- 
tions. Accordingly,  on  March  27,  he  waited  upon  the 
Coalition    ^[^nr  to  Submit  the  names  of  the  proposed  ministry.     It 

minis  t/TV  A        X  w 

comprised  Lord  Shelburne  and  Mr.  Fox,  as  secretaries 
of  state,  and  an  equal  number  of  the  Shelburne  and 
Eockingham  parties.  These  discordant  elements  re- 
fused to  amalgamate,  and  naturally  produced  dissen- 
sions in  ofiice  and  differences  in  Parhament.  Such, 
however,  were  the  abilities  and  popularity  of  Fox,  that 
he  was  generally  considered  as  the  principal  person  in 
this  ministry,  and,  had  he  been  so  disposed,  he  might 
easily  have  attained  an  acknowledged  pre-eminence. 
In  proof  of  the  small  estimation  in  which  Lord  Eock- 
ingham was  held,  it  is  stated,  that  while  it  is  the 
admitted  right  of  the  prime  minister  to  *  take  the  king's 
pleasure'  upon  the  creation  of  peers,  Mr.  Dunning 
received  a  peerage  on  the  advice  of  Lord  Shelburne, 
and  without  the  knowledge  of  the  chief  minister ;  who, 
as  soon  as  he  became  aware  of  the  circumstance,  ap- 
plied to  his  Majesty  for  a  similar  favour  on  behalf  of 
another  lawyer.  Sir  Fletcher  Norton.*" 

After  the  death  of  Lord  Eockingham,  in  July  1782, 


Shelburne 
ministry. 


*  .Tepsp,  Geo.  III.  v.  ^,  pp.  362,  873.     Adolphus,  Hist.  Geo.  III.  v.  3, 
pp.  348,  349. 
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the  ting  appointed  Lord  Shelburne  first  lord  of  the 
treasury;  whereupon  his  colleague,  Fox,  immediately 
resigned.  Fox  accused  Shelburne  of  gross  and  systema- 
tic duplicity  towards  his  brother  ministers,  and  particu- 
larly to  himself  when  they  were  secretaries  of  state 
together ;  and  now,  in  the  words  of  his  friend,  Edmund 
Burke,  he  appeared  to  feel  *  the  utter  impossibility  of 
his  acting  for  any  length  of  time  as  a  clerk  in  Lord 
Shelburne's  administration.'''  A  letter  written  by  Lord 
Grenville,  in  December  1782,  mentions  'Lord  Shel- 
bume's  evident  intention  to  make  cyphers  of  his  col- 
leagues."* But  in  the  ensuing  February  this  ministry 
came  to  an  end.  Then  followed  the  brief  and  inglorious 
episode  of  the  coalition  administration  of  Fox  and 
North,  which  was  nominally  under  the  presidency  of 
the  Duke  of  Portland,  but  in  which  Fox,  who  held 
the  seals  as  secretary  of  state,  was  virtually  supreme.® 
The  preparation  of  an  unpopular  and  most  objectionable 
measure  for  the  government  of  India  occasioned  the 
downfall  of  this  ministry,  under  circumstances  which 
have  been  already  described  in  the  previous  volume/ 
It  was  in  December  1783,  that  the  coalition  ministry 
received  its  dismissal  from  the  king,  and  was  succeeded 
by  the  powerful  administration  of  Mr.  Pitt,  which  lasted 
from  1783  to  1801.'^ 

The  method  of  government  by  departments — which  oovem- 
was  in  vogue  before  the  revolution,  continued  to  pre-  ^^f,^^ 
vail  under  Walpole,  and  was  still  in  operation  during  mentsstiu 
the  period  we  have  been  passing  under  review — enabled  ^^^^    ^ 
the  sovereign  to  exercise  a  more  direct  influence  in  all 
the  details  of  government  than  would  have  been  possible 
under  a  united  administration  subordinated  to  a  political 
head.    In  fact  it  gave  to  the  occupant  of  the  throne 

•  Ruflseirs  Corresp.  of  Fox,  v.  1,    Oorresp.  of  Fox,  y.  2,  p.  95. 

p.  467.    Jesse,  Geo.  III.  v.  2,  p.  '  See  ante,  vol.  1,  pp.  116, 143. 

880.  Ruflseirs  life  of  Fox,  ch.  18. 
«*  t^uckinfrham  Pap.  v.  1,  p.  84.  »  Ante^  vol.  1,  pp.  116-121. 

•  Ilufisell's  Life  of  Fox,  v.  2,  p.  4. 
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that  general  superintendence  over  all  departments  of 
state  which  is  now  exercised  by  the  prime  minister. 
But  this  bureaucratic  system  excited  much  dissatisfac- 
tion in  ParUament.  In  1781  the  existing  governmental 
arrangements  were  strongly  denounced  in  both  Houses. 
The  Duke  of  Kichmond  declared  *  that  the  country 
was  governed  by  clerks,  each  minister  confining  himself 
to  his  own  office ;  and,  consequently,  instead  of  respon- 
sibility, union  of  opinion,  and  concerted  measures, 
nothing  was  displayed  but  dissension,  weakness,  and 
corruption.' *"  Upon  the  formation  of  the  coalition 
ministry,  in  1783,  at  a  private  meeting  which  took  place 
between  the  new  allies  on  February  14,  Mr.  Fox  insisted 
*  that  the  king  should  not  be  sufiered  to  be  his  own 
minister ' ;  to  which  Lord  North  repUed,  *  If  you  mean 
there  should  not  be  a  government  by  departments,  I 
agree  with  you  ;  I  think  it  a  very  bad  system.  There 
should  be  one  man,  or  a  cabinet,  to  govern  the  whole, 
and  direct  every  measure.  Government  by  departments 
was  not  brought  in  by  me  ;  I  found  it  so,  and  had  not 
vigour  and  resolution  to  put  an  end  to  it.  The  king 
ought  to  be  treated  with  all  sort  of  respect  and  atten- 
tion, but  the  appearance  of  power  is  all  that  a  king  of 
this  country  can  have.  Though  the  government  in  my 
time  was  a  government  by  departments,  the  whole  was 
done  by  the  ministers,  except  in  a  few  instances.''  Lord 
North's  doctrine  in  respect  to  the  authority  of  the  crown 
was  greatly  in  advance  of  his  time,  and  was  not,  as  we 
have  seen,  in  accordance  with  his  own  practice.^  But 
whatever  theoretical  opinions  might  be  entertained  by 
his  responsible  advisers  on  this  subject,  the  king  him- 
self, taking  advantage  of  the  system  which  Lord  North 
condemned,  lost  no  opportunity  of  exercising  the  au- 
thority which  he  beUeved  to  be  the  proper  appurte- 


"  Pari.  Hist.  V.  22,  p.  661. 
*  RusseU,  Corresp.  of  Fox,  v.  2,  p.  38.  '^See  antCf  p.  167. 
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cance  of  the  regal  oflSce,  so  as  to  be,  in  fact,  *  his  own 
minister.'^ 

It  was  impossible  that  any  administration  could  tole-  Mr.  Pitt's 

•  1  •  A  1  n     1  ministry. 

rate  a  continual  mterference,  on  the  part  of  the  sove- 
reign, in  the  details  of  government.  Accordingly,  when 
WiUiam  Pitt,  at  the  earnest  solicitation  of  the  king, 
consented  to  take  the  chief  direction  of  the  state,  the 
constitutional  relations  between  the  sovereign  of  England 
and  his  ministers  underwent  a  change,  and  began  gradu- 
ally to  assume  their  present  aspect.  Mr.  Pitt's  principles 
being  thoroughly  in  accord  with  those  of  his  royal 
master,  the  king  was  content  to  acquiesce  in  his  judg- 
ment and  conduct  of  afiairs,  so  far  as  was  consistent 
with  a  due  regard  to  his  own  prerogative.*  While,  so 
far  as  his  colleagues  were  concerned,  the  commanding 
talents  and  indomitable  energy  of  Mr.  Pitt  enabled  him 
to  assert,  without  hesitation  or  complaint,  a  supremacy 
in  the  Cabinet  Councils  that  has  ever  since  been  the 
acknowledged  right  of  the  first  minister  of  the  crown, 
and  with  the  exception  of  the  short-Uved  ministeries  of 
the  Duke  of  Portland  (1807-9),  and  of  Lord  Goderich 
(1827),  their  habitual  practice. 

The  development  of  the  office  of  prime  minister  in  Dcveiop- 
the  hands  of  men  who  combined  the  highest  qualities  of  the°pre- 
statesmanship  with  great  administrative  and  parUamen-  °^®^'« 
tary  experience — such  as  Sir  Robert  Walpole,  the  two 
Pitts,  Sir  Robert  Peel  and  Lord  Palmerston ;  besides 
Spencer  Perceval,   and  other  party  leaders   of  great 
abihty  but  lesser  note — has  contributed  materially  to 
the  growth  and  perfection  of  parhamentary  government. 
Before  the  revolution,  the  king  himself  was  the  main- 
spring  of   the   state,  and   the   one   who   shaped   and 
directed  the  national  policy.     K  he  invoked  the  assist- 
ance of  wiser  men  in  this  undertaking,  it  was  that  they 
might  help  him  to  mature  his  own  plans,  not  that  they 

^  See  antff  vol.  1,  pp.  111-110. 
'  See  ante,  vol.  1,  p.  121.     Donne,  Corresp.  Geo.  111.  v.  2,  p.  451. 
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Office  of     might  rule  under  the  shadow  of  his  name.  With  the  over- 


piemier. 


'& 


throw  of  prerogative  government  all  this  was  changed. 
When  the  king  was  obliged  to  frame  his  policy  so  as 
to  conciliate  the  approbation  of  ParUament,  it  became 
necessary  that  his  chief  advisers  should  be  statesmen  in 
whom  ParUament  could  confide.  And  no  ministers  will 
accept  responsibility  unless  they  are  free  to  ofier  such 
advice  as  they  think  best,  and  to  retire  from  oflSce,  if 
they  are  required  to  do  anything  which  they  cannot  en- 
dorse. In  every  ministry,  moreover,  the  opinions  of  the 
strongest  man  must  ultimately  prevail.  Thus,  by  an  easy 
gradation,  the  personal  authority  of  the  sovereign  under 
prerogative  government  receded  into  the  background, 
and  was  replaced  by  the  supremacy  of  the  prime 
minister  under  parliamentary  government.  In  the 
transition  period  which  immediately  succeeded  the  re- 
volution, WiUiam  III.,  by  virtue  of  his  capacity  for  rule, 
as  well  as  of  his  kingly  ojQGice,  was  the  actual  head  and 
chief  controller  of  his  own  ministries.  But  the  monarchs 
who  succeeded  him  upon  the  throne  of  England  were 
vastly  his  inferiors  in  the  art  of  government.  George 
I.  was  unable  to  converse  in  the  EngUsh  language,™  and, 
therefore,  disabled  from  a  systematic  interference  in 
administrative  details.  His  son,  though  less  incapable, 
was  conscious  of  his  imperfect  knowledge  of  domestic 
afiairs,  and,  like  his  father,  directed  his  attention  almost 
exclusively  to  foreign  politics.  This  tended  to  reduce 
the  personal  authority  of  the  sovereign  to  a  very  low 
ebb,°  and  in  the  same  proportion  to  increase  the  influ- 
ence and  authority  of  the  cabinet.  The  king  was  unable 
even  to  make  good  his  claim  to  choose  his  ministers, 
so  long,  at  least,  as  the  Whig  party  were  predominant.* 
But  with  the  accession  of  George  III.  a  reaction,  begun 
in  the  preceding  reign,  set  in  for  a  time.  Anxious  to 
prove  himself  a  faithful  and  efficient  ruler,  and  being 

■  Donne,  vol.  1,  p.  xxiv.  ■  See  antCf  vol.  1,  p.  276. 

«  See  ante,  vol.  1,  pp.  126,  324. 
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well  qualified  for  the  discharge  of  the  functions  of  royalty, 
George  HE.  lost  no  opportunity  of  asserting  his  right  to 
select  his  own  ministers,  and  to  control  their  poUcy  and 
conduct  in  office.  Whereupon  the  power  of  the  crown, 
which  had  been  weakened  and  obscured  by  the  ignor- 
ance and  indifierence  of  his  immediate  predecessors, 
became  once  more  predominant.  Not  satisfied,  how- 
ever, with  the  exercise  of  his  undoubted  authority, 
the  king  repeatedly  overstepped  the  lawful  bounds  of 
prerogative  and  the  acknowledged  limits  of  his  exalted 
station.  It  was  reserved  for  WilUam  Pitt,  whose  pre- 
eminent abilities  as  first  minister  of  the  crown  em- 
powered him  to  control  successfully  the  proceedings  of 
the  legislature,  while  retaining  the  confidence  and  ack- 
nowledging the  lawful  supremacy  of  his  sovereign,  to 
vindicate  for  the  prime  minister  the  right  to  initiate  a 
poUcy  for  the  conduct  of  all  afiairs  of  state,  and  to  urge 
the  adoption  thereof  equally  upon  the  crown  and  upon 
Parhament,  with  the  weight  and  influence  appertaining 
to  his  responsible  office.  Ere  the  close  of  this  reign  it 
became  an  accepted  maxim  of  parUamentary  govern- 
ment that  the  prime  minister  was  the  personal  choice 
of  the  crown,  and  the  minister  in  whom  the  sovereign 
reposed  his  constitutional  confidence,  whilst  his  colleagues 
in  office  should  be  selected  by  himself,  subject,  of  course, 
to  the  approval  of  the  crown.** 

While  this  has  been  the  effect  of  the  development  of 
the   office  of  prime   minister  upon   the   position   and 
authority  of  the  sovereign,  its  result  upon  the  condition 
of  the  cabinet  has  been  no  less  important.     In  a  con- 
versation with  Lord  Melville  on  this  subject,  in  the  year  utility 
1803 — which  has  been  fortunately  preserved — Mr.  Pitt,  premier's 
who  was   then   out  of  office,   dwelt,   '  pointedly  and  ®®^^* 
decidedly,'  upon  '  the  absolute  necessity  there  is  in  the 
conduct  of  the  affairs  of  this  country,  that  there  should 


p  See  ante,  vol.  1,  p.  327 ;  and  post,  p.  183. 
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Office  of     be  an  avowed  and  real  minister,  possessing  the  chief 
premier,     y^^jgj^l^  [^  ^^^  council,  and  the  principal  place  in  the 
confidence  of  the  king.     In  that  respect  (he  contended) 
there  can  be  no  rivality  or  division  of  power.     That 
power   must  rest  in  the  person  generally  called  the 
first  minister,  and  that  minister  ought  (he  thought)  to 
be  t^ie  person  at  the  head  of  the  finances.     He  knew,  to 
his  own  comfortable  experience,  that  notwithstanding 
the  abstract  truth  of  that  general  proposition,  it  is  no- 
ways incompatible  with  the  most  cordial  concert  and 
mutual  exchange  of  advice  and  intercourse  amongst  the 
difierent  branches  of  executive  departments  ;  but  still,  if 
it  should  unfortunately  come  to  such  a  radical  difference 
of  opinion,  that  no  spirit  of  conciliation  or  concession 
I     can  reconcile,  the  sentiments  of  the  minister  must  be 
allowed  and  understood  to  prevail,  leaving  the  other 
members  of  administration  to  act  as  they  may  conceive 
themselves  conscientiously  called   upon  to  act  under 
such  circumstances.'^ 

*Pitt  always  contended  that  the  first  minister  should  be  the 
statesman  in  actual  possession  of  the  confidence  of  the  crown  and  of 
the  House  of  Commons,  and  in  this  maxim,  it  appears  to  me,  he  was 
not  mistaken.'  *" 

The  office  of  prime  minister,  as  it  is  now  exercised, 
is  a  proof  and  a  result  of  the  necessity  which  exists  in 
our  political  system  for  the  concentration  of  power  and 
responsibility  in  the  hands  of  one  man,  in  whom  the 
sovereign  and  the  nation  can  alike  confide,  and  from 
whom  they  have  a  right  to  expect  a  definite  pohcy  and 
a  vigorous  administration.  Nevertheless,  strange  to 
say,  this  office  is  still  unknown,  not  only  to  the  law,  but 
also  to  the  constitution,  which,  as  was  remarked  in 
Parliament  in  1806,  *  abhors  the  idea  of  a  prime  mini- 
ster."*   Again,   in  1829,  an  eminent  statesman  (Lord 


«»  Stanhope,  Life  of  Pitt,  v.  4,  p.    p.  348. 
24.  '  Pari.  Deb.  v.  6,  p.  278.     gee 

'  Earl  Russell,  Life  of  Fox,  v.  3,     ante,  p.  152.     And  Sir  It.  Peel's  le- 
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Lansdowne),  observed  that  *  nothing  conld  be  more  unrecog. 
mischievous  or  unconstitutional  than  to  recognise  in  an  ^^^^^ 
Act  of  Parliament  the  existence  of  such  an  oflGice/*  stitution. 
Legally  and  constitutionally  no  one  privy  councillor 
has,  as  such,  any  superiority  over  another.  All  are 
equally  responsible  for  the  advice  they  may  tender  to 
their  sovereign ;  and  on  the  rare  occasions  when  a 
cabinet  determined  its  course  by  the  votes  of  its  mem- 
bers, the  premier's  vote  counts  for  no  more  than  that 
of  any  of  his  colleagues.  Eight  members  of  the  cabinet, 
including  five  secretaries  of  state,  and  several  other 
members  of  the  government,  take  official  precedence  of 
him."/ The  prime  minister  is  simply  the  member  of  the 
cabinet  who  possesses  pre-eminently  the  confidence  of 
the  crown,  and  to  whom  the  sovereign  has  thought  fit 
to  entrust  the  chief  direction  of  the  government/  But 
the  choice  of  a  premier,  however  necessary  or  nc/lorious, 
must  still  be  regarded  as  a  matter  of  private  under- 
standing, there  being  no  express  appointment  of  any 
member  of  the  administration  to  be  the  prime  minister. 

The  premier  may  be  either  a  peer  or  a  commoner.  Premier 
indifferently.     It  was  Mr.  Canning's  opinion  that  the  ^emb^r* 
prime  minister  should  be  in  the  House  of  Commons,  of  either 
Sir  R.  Peel,  during  the  greater  part  of  his  career,  held     ^^^* 
a  similar  conviction,  but  his  experience  in  office,  from 
1841  to  1845,  led  him  to  a  different  conclusion,  and 
induced  him  to  believe  that  if  the  premier  were  in  the 
House  of  Lords  he  would  escape  the  enormous  burden 
of  toil  and  worry  which  renders  the  office,  in  the  Com- 
mons, almost  beyond  human  endurance.^    During  the 
hundred  years  which  have  elapsed  since  the  accession 
of  George  III.  the  office  has  been  held  for  nearly  half 


mmrks  in  Mir.  of  Pari  1829,  p.  802 ;  »  Mr.  Gladstone,  North  Am.  Rev. 

and  South  Australia  Leg.  Coun.  Jls.  v.  127,  p.  206. 

1872,  p.  9.  '  See  Corresp.   WiU.  IV.  with 

'  Mir.   of  Pari.   1829,  p.   1167.  Earl  Grey,  v.  1,  pp.  9,  117. 

And  see  Ld.  Holland's  speech.  lb,  p.  "^  Martin,  Pr.  Consort,  v.  1,  p. 

1164.  266. 
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the  time  by  a  peer.  The  distinction,  moreover,  is  per- 
sonal, not  official.  It  might  indeed  be  conferred  on  one 
who  held  no  departmental  office  whatever.'' 

Although  both  official  and  parliamentary  experience  are  invalu- 
able qualifications  for  this  office,  it  is  noteworthy  that  Lord  Rocking- 
ham in  1765,  the  Duke  of  Portland  in  1782,  and  Mr.  Addington  in 
1812,  had  held  no  office  when  they  were  first  made  prime  ministers,y 
and  that  Lord  Bute,  the  favourite  of  George  III.,  became  prime 
minister  before  he  had  ever  spoken  in  Parliament."  William  Pitt 
was  made  chancellor  of  the  exchequer  at  the  age  of  twenty-three, 
and  prime  minister  at  twenty-four.*  In  like  manner.  Fox  was 
appointed  a  junior  lord  of  the  admiralty  in  Lord  North's  adminis- 
tration, in  1770,  when  he  was  only  in  his  twenty -first  year.*>  Lord 
H.  Petty  was  appointed  chancellor  of  the  exchequer  in  1806,  at  the 
age  of  twenty-six.*^  Lord  Castlereagh  commenced  his  public  career 
as  chief  secretary  for  Ireland  at  the  age  of  twenty-seven.  Mr. 
Addington  was  placed  in  the  chair  of  the  House  of  Commons  when 
but  little  over  thirty  years  old  :  and  Lord  Grenville,  before  reaching 
that  age,  had  been  Speaker  of  the  House  of  Ck>mmons  and  secretary 
of  state.  Lord  Palmerston  became  a  lord  of  the  admiralty  when 
he  was  but  twenty- three  years  of  age.  George  Canning  was  appointed 
an  under-secretary  for  state  at  the  age  of  twenty-six.*^  The  present 
Earl  Granville  was  made  under  secretary  of  foreign  affiiirs  at  the 
age  of  twenty-two.® 

With  what  Usually,  however,  the  prime  minister  has  held  the 
^^lyas-  office  of  first  lord  of  the  treasury,  either  alone  or  in 
sociated.  connection  with  that  of  chancellor  of  the  exchequer. 
Lord  Chatham,  it  is  true,  never  held  either  of  these 
places,  but  while  he  was  Mr.  Pitt,  and  at  the  time  of 
his  acknowledged  supremacy  in  the  cabinet — in  1757 
to  1761 — was  a  secretary  of  state.  Afterwards,  when 
he  formed  a  new  administration,  in  1766,  he  himself 
(having  then  become  Lord  Chatham)  filled  the  office  of 
lord  privy  seal.  Again,  from  September  1761  to  May 
1762,  the  Earl  of  Bute  was  premier,  while  holding  the 

*  See  Comp.  to  British  Ahnanac,  *  Lewis,  Adminis.  p.  5. 

1847,  p.  33.     Hans.  D.  v.  219,  p.  *  Fitziraurice,  Life  of  Ld.  Shel- 

694.  bume,  t.  3,  p.  571. 

y  Yonge,  Life  of  Ld.  Liverpool,  •*  Stapleton's   Canning    and   his 

V.  1 ,  p.  396  n.  Times,  p.  60. 

*  Campbells  Chan.  v.  5,  p.  200.  *  Rep.  Com*  on  Education.  Com. 

*  lb,  p.  321.  Pap.  18G5,  v.  C.     Evid.  1896. 
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office  of  secretary  of  state.  In  1806,  Mr.  Fox  held  the 
premiership,  in  connection  with  the  office  of  foreign 
secretary,  Lord  Grenville  being  the  first  lord  of  the 
treasury.'  And  Mr.  Canning,  had  he  lived  to  complete 
the  arrangements  connected  with  the  administration 
which  he  formed  in  1827,  shortly  before  his  death,  had 
determined  to  hold  the  office  of  premier  in  conjunction 
with  that  of  secretary  of  state  for  foreign  affairs,  being 

*  satisfied  that  there  could  be  no  objection  to  his  hold- 
ing the  two  offices  together,  and  having  the  disposal 
of  the  church  patronage  of  the  country  in  his  hands ' ; 
for,  according  to  the  law  of  England,  such  patronage 

*  attaches  to  the  office  of  secretary  of  state.'  ^  But 
these  were  exceptional  cases,  and  ever  since  1806  the 
position  of  first  minister  of  the  crown  has  been  inva- 
riably connected  with  the  office  of  first  lord  of  the 
treasury. 

Thus,  in  1828,  when  the  Duke  of  Wellington  undertook  the  for- 
mation of  a  ministry,  he  resigned  his  office  of  commander-in-chief, 
which  was  then  usually  held  in  connection  with  a  seat  in  the  cabinet, 
and  accepted  the  office  of  first  lord  of  the  treasury.  He  was  at 
first  averse  to  this  step,  and  only  yielded  to  the  remonstrances  of 
Sir  Er.  PeeL^  But  he  afterwards  admitted  that  the  financial  control 
of  the  Treasury  over  all  other  departments  of  state  rendered  it  most 
embarrassing,  if  not  impossible,  for  the  first  minister  to  hold  any 
other  office.*  Moreover,  the  weight  of  parliamentary  authorities 
was  decidedly  averse  to  the  union  of  military  and  civil  supremacy  in 
the  same  hand8.J 

Thus  oscillating  to  and  fro  in  the  progress  of  sue-  Present 
cessive  generations,  from  the  great  epoch  of  the  revo-  ^f  "he*^^ 
lution  until  now,  the  powers  of  the  Cabinet  Council  cabinet. 
have  gradually  attained  to  maturity,  until  the  entire 
administration  of  the  affairs  of  the  kingdom,  at  home 
and  abroad,  has  been  assigned  to  the  responsible  ad- 

'  Rep.  on  Official  Salaries,  Com.  Diary,  v.  3,  p.  506. 

Pap.  1860,  V.  16.    Evid.  286,  287.  »»  See  ante,  vol.  1,  p.  182. 

Pari.  HiBt.  V.  16,  p.  234.  •  Colchester  Diary,  v.  3,  p.  606. 

«  Mir.   of  Pari.   1829,    p.    802.  J  Hans.  D.  N.S.  v.   18,  pp.  66, 

And  see    Bulwer's  Life  of  Palmer-  63,  98. 
ston,  V.  1,  pp.  182, 191 ;  Colchester's 
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visers  of  the  crown  for  the  time  being ;  leaving  to  the 
sovereign  little  else  than  the  right  to  offer  suggestions, 
to  exert  a  personal  influence  upon  the  public  policy,  and 
the  conduct  of  public  affairs,  with  the  power — ^which, 
however,  can  be  exercised  only  under  certain  limita- 
tions— of  giving  or  withholding  his  assent  to  the 
recommendations  of  his  responsible  ministers. 

The  Cabinet  Council  (like  the  oflSce  of  premier)  is  a 
body  unknown  to  the  law  and  hitherto  unrecognised  by 
any  Act  of  Parliament^ — that  is  to  say,  it  has  no  corporate 
character ;  its  decisions  as  such  have  no  authority ;  it 
is  merely  a  meeting  of  ministers  to  discuss  important 
business.'  Nevertheless,  it  is  now  universally  recognised 
as  an  essential  part  of  our  national  polity. 

A  curious  illustration  of  the  fact  stated  in  the  text  may  be 
mentioned.  In  1851  a  committee  of  the  House  of  Commons  was 
appointed  to  consider  of  means  to  prevent  the  inconvenient  crowd- 
ing of  members  on  their  way  to  the  bar  of  the  House  of  Lords,  to 
attend  the  opening  and  prorogation  of  Parliament.  The  committee 
reported  a  series  of  resolutions  to  regulate  the  attendance  of  members 
on  these  occasions.  But,  on  considering  the  report,  notice  was  taJcen 
of  a  certain  priority  proposed  therein  to  be  assigned  to  'cabinet 
ministers,'  which  was  disagreed  to  by  the  House,  on  the  ground  that 
these  functionaries  are  unknown  to  the  constitution,  and  have  no 
legal  status,  as  such,  in  the  country." 

It  is,  in  the  words  of  Lord  Campbell,  *  in  the  prac- 
tical working  of  the  constitution — a  separate  defined 
body  in  whom,  under  the  sovereign,  the  executive 
government  of  the  country  is  vested,'  and  *  without 
whom  the  monarchy  could  not  now  subsist.'''  This 
definition  must  be  understood  as  including,  not  the 
cabinet  merely,  but  the  entire  administration,  of  which 
the  cabinet  is   the  ruling  head.     The  ministry  itself 


*  Hallam,  Const.  Hist.  v.  8,  p. 
263.  Macaulay,  Hist,  of  Eny.  v.  J, 
p.  211.  See  observations  of  C.  J. 
Fox,  and  of  Mr.  Addinfrton,  in  Pari. 
Deb.  V.  1,  pp.  r)08-614 ;  Hans.  D.  v. 
196,  pp.  1177,  1193. 


'  Sir  G.  0.  Lewis's  Letters,  p. 
429. 

»  Hans.  D.  v.  118,  pp.  1927, 
1989-1947,  1960. 

"  Campbell,  Lives  of  the  Chief 
Justices,  V.  3,  pp.  187, 188. 
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comprises  the  whole  assembly  of  political  officers  charged  '^^. 

•11         T  •  !•         ir-/r»»  1  /•  cabinet. 

With  the  direction  of  public  affairs,  whose  tenui-e  of 
office  is  dependent  upon  that  of  the  existing  cabinet. 
'  This  body,  which  is  styled  the  Cabinet^  the  Ministry^ 
and  (not  unfrequently)  the  Government,  is  invested  with 
two  characters.     In  one  of  those  characters  they  are 
ministers  of  the  king  as  a  branch  of  the  Parliament,  and 
of  the  king  as  the  head  of  the  executive  government. 
In  the  other,  they  are  virtually  a  standing  committee  of 
the  two  Houses  of  Parliament,  being  respectively  mem- 
bers of  the  Upper  and  Lower  Houses,  and  preparing 
and  conducting  much  of  their  business.     As  combining 
the  two  characters,  they  may  be  deemed  a  small  and 
select  body  to  whom  the  sovereign  Parliament  (which 
consists   of  king,  lords,  and   commons),  delegates  its 
principal   functions.' "^     The  leading  characteristics   of 
the    Cabinet    Council    are    thus    described    by  Lord 
Macaulay,  whose  personal  experience  as  a  politician  and 
statesman  gives  peculiar  emphasis  to  his  words.     *  The 
ministry  is,  in  fact,  a  committee  of  leading  members  of 
the  two  Houses.     But  this  definition  is  partial  and  mis- 
leading.    To  consider  her  Majesty's  ministers  as  a  mere 
committee  of  Parliament  is  to  overlook  the  important 
fact  that  they  also  represent  the  executive  power  of 
the  crown  and  of  the  nation.**    It  is  nominated  by  the 
crown,  but  it  consists  exclusively  of  statesmen  whose 
opinions  on  the  pressing  questions  of  the  time  agree, 
in   the   main,   with   the   opinions  of  the   majority  of 
the  House  of  Commons.     Among  the  members  of  this 
committee  are  distributed  the  great  departments  of  the 
administration.     Each  minister  conducts  the  ordinary 
business   of  his   own   office  without   reference  to  his 
colleagues.     But  the  most  important  business  of  every 
office,  and  especially  such  business  as  is  likely  to  be  the 
subject  of  discussion  in  Parliament,  is  brought  under 

"  AuBtin's  Plea  for  the  Constitu-  ^  See  Hana.  D.  t.  215,  p.  232. 

tion,  p.  7. 
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The  the  consideration  of  the  whole  ministry '  (or  rather,  it 

^  ^  should  be  observed,  of  that  section  of  the  ministry 
which  is  known  as  the  Cabinet  Council).  *In  Parlia- 
ment the  ministers  are  bound  to  act  as  one  man  on  all 
questions  relating  to  the  executive  government.  K  one 
of  them  dissents  from  the  rest  on  a  question  too  impor- 
tant to  admit  of  compromise,  it  is  his  duty  to  retire. 
While  the  ministers  retain  the  confidence  of  the  parlia- 
mentary majority,  that  majority  supports  them  against 
opposition  and  rejects  every  motion  which  reflects  on 
them  or  is  likely  to  embarrass  them.  If  they  forfeit 
that  confidence,  if  the  parliamentary  majority  is  dis- 
satisfied with  the  way  in  which  patronage  is  distributed, 
with  the  way  in  which  the  prerogative  of  mercy  is  used, 
with  the  conduct  of  foreign  afiairs,  with  the  conduct  of 
a  war,  the  remedy  is  simple.  It  is  not  necessary  that 
the  Commons  should  take  on  themselves  the  business  of 
administration,  that  they  should  request  the  crown  to 
make  this  man  a  bishop  and  that  man  a  judge,  to  par- 
don one  criminal  and  to  execute  another,  to  negotiate 
a  treaty  on  a  particular  basis,  or  to  send  an  expedition 
to  a  particular  place.  They  have  merely  to  declare 
that  they  have  ceased  to  trust  the  ministry  and  to  ask 
for  a  ministry  which  they  can  trust. 

*  It  is  by  means  of  ministries  thus  constituted  and 
thus  changed  that  the  Enghsh  government  has  long  been 
conducted  in  general  conformity  with  the  deliberate 
sense  of  the  House  of  Commons,  and  yet  has  been  won- 
derfully free  from  the  vices  which  are  characteristic  of 
governments  administered  by  large,  tumultuous,  and 
divided  assemblies.  A  few  distinguished  persons,  agree- 
ing in  their  general  opinions,  are  the  confidential  advisers 
at  once  of  the  sovereign  and  of  the  estates  of  the  realm. 
In  the  closet  they  speak  with  the  authority  of  men  who 
stand  high  in  the  estimation  of  the  representatives  of  the 
people.  In  Parliament  they  speak  with  the  authority 
of  men  versed  in  great  affairs  and  acquainted  with  all 
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the  secrets  of  the  state.  Thus  the  cabinet  has  some- 
thing of  the  popular  character  of  a  representative  body, 
and  the  representative  body  has  something  of  the  gravity 
of  a  cabinet.'  ** 

It  is  a  matter  of  lasting  regret  that  Macaulay's  History  is  but  a  Macaa- 
^lendid  fragment  of  a  large  and  comprehensive  design.     Had  life  J*^'*  ^^■* 
been  spared,  he  had  intended  to  bring  it  down  to  the  death  of  George  England. 
IV.,  thereby  presenting  '  an  entire  view  of  all  the  transactions  which 
took   place  between  the  revolution  which  brought  the  crown  into 
harmony  with  the  Parliament,  and  the  revolution  which  brought 
the  Parliament  into  harmony  with  the  nation.' ' 

These  eloquent  paragraphs  present  an  admirable 
summary  of  the  present  position  of  the  Cabinet  Council 
in  the  British  constitution.  They  generalise  upon  a 
variety  of  points  which  must  necessarily  receive  careful 
consideration  in  the  remaining  sections  of  this  treatise. 
Meanwhile  it  should  be  distinctly  understood  that  while 
all  important  questions,  which  from  time  to  time  may 
occupy  the  attention  of  the  government,  and  all  plans 
of  action,  whether  to  be  carried  out  by  acts  of  legislation 
or  of  administration,  are  first  proposed,  considered,  and  a  deu- 
agreed  to  by  the  cabinet,  it  is  nevertheless  a  delibera-  j^^^^® 
tive  body  only,  and  whatever  powers  may  belong  to  its 
members  individually  by  virtue  of  their  respective  offices 
of  state,  it  has  no  authority  to  act  collectively,  except 
through  the  instrumentality  of  the  Privy  Council,  of 
which  technically  considered  it  must  still  be  regarded  as 
a  committee." 

And  not  only  is  the  existence  of  the  Cabinet  Council,  its  mem- 
as  a  governing  body,  unknown  to  the  law,  but  the  very  tno^^to 
names  of  the  individuals  who  may  comprise  the  same  at  ^^^  ^^• 
any  given  period  are  never  officially  communicated  to 
the  public.     The  *  London  Gazette  '  announces  that  the 
Queen  has  been  pleased  to  appoint  certain  privy  coun- 


'  Macanlay's  Hist,  of  Enpr.  v.  4,  2,  p.  13. 
jp.  435,  436.     And  see  Grey  on  ■  See  Rep.  Lords  Com«  on  Ap- 

rarl.  Govt.,  new  ed.  p.  23.  pellate  Jurisdiction,  Com.  Pap.  1872, 

'  TreTelyan,  Life  of  Macaulay,  v.  v.  7,  p.  103. 
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cillors  to  fill  certain  high  offices  of  state,  but  the  fact  of 
their  having  been  called  to  seats  in  the  Cabinet  Council 
is  not  formally  promulgated.  Until  the  principle  of 
collective  ministerial  responsibility  was  fully  established 
this  circumstance  occasioned  frequent  impediments  in 
the  exercise  of  the  inquisitorial  powers  of  Parliament. 
There  was  no  method  of  ascertaining  upon  whom  to 
affix  the  responsibility  of  any  obnoxious  measure,  and 
Parliament  had  no  alternative  but  either  to  assume  that 
the  responsibiUty  rested  upon  certain  individuals  holding 
prominent  official  rank,  or  to  address  the  crown  to  be 
informed  by  whom  such  measures  had  been  advised.* 
No  complete  lists  of  existing  administrations  have  ever 
been  published  by  authority,  nor  is  there  any  legal  record 
of  the  names  of  persons  of  whom  any  cabinet  has  been 
composed."  It  was  not  until  after  the  year  1800  that  re- 
gular lists  of  the  ministry  for  the  time  being  began  to  be 
inserted  in  the  *  Annual  Kegister.'  So  recently  as  the 
middle  of  the  last  century.  Lord  Mansfield,  when  chief  jus- 
tice of  the  court  of  king's  bench,  had  a  seat  in  the  cabinet 
during  more  than  one  administration,  and  the  fact  was  not 
certainly  known  to  Parliament  and  to  the  country  until 
several  years  afterwards.^  But  it  is  impossible  that  such 
a  circumstance  could  now  occur  because  of  the  publicity 
attending  all  ministerial  changes,  and  the  full  recogni- 
tion of  the  doctrine  of  collective  ministerial  responsibility 
for  every  administrative  act. 
Appointed  The  sclcction  of  the  advisers  of  the  crown  is  a  branch 
of  the  royal  prerogative  that  must  be  exercised  by  the 
sovereign  himself.  It  is  perhaps  the  sole  act  of  royalty 
which,  under  the  existing  constitution  of  Great  Britain, 
can  be  performed  by  the  sovereign  of  his  own  mere  will 
and  pleasure.  Nevertheless,  its  performance  is  neces- 
sarily controlled  by  certain  constitutional  checks,  it  being 
essential  to  the  very  existence  of  parliamentary  govern- 

»  See  Com.  Jour.  v.  0,  p.  702 ;        "  Pari.  Deb.  v.  6,  p.  309. 
V.  10,  pp.  298,  300.  ^  Ih.  p.  303. 
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ment  that  the  advisers  of  the  crown  should  possess,  or 
be  able  to  secure,  the  approbation  of  ParUament.  We 
have  already  traced,  in  a  preceding  chapter,  the  consti- 
tutional usage  in  regard  to  the  choice  of  ministers  by 
the  crown,  and  have  pointed  out  that  while  in  theory  it 
is  presumed  that  the  sovereign  is  free  to  select  whom  he 
will  as  his  instruments  for  carrying  on  the  government 
of  the  country,  he  is  practically  obliged,  by  the  spirit  of 
the  constitution,  to  form  his  administration  of  men  who 
can  work  harmoniously  with  the  legislature,  and  more 
particularly  with  the  House  of  Commons.'^  It  was  also 
shown  that  while  in  the  first  instance  the  sovereign  may 
be  presumed  to  have  acted  without  advice,  when  he 
dismisses  one  ministry  and  appoints  another,  yet  that  in 
point  of  fact  the  incoming  administration  are  constitu- 
tionally responsible  to  Parhament  for  the  circumstances 
under  which  they  have  accepted  office,  including  the 
dismissal  of  their  predecessors/ 

Upon  the  resignation  or  dismissal  of  a  ministry  it  is 
customary  for  the  sovereign  to  send  for  some  recognised 
party  leader,  in  one  or  other  House  of  ParUament,  and 
entrust  him  with  the  formation  of  a  new  administration. 
Or,  should  the  position  of  parties  be  such  that  no  par- 
ticular person  appears  to  the  king  to  be  specially  eligible 
for  the  post  of  prime  minister,  he  may  empower  anyone 
in  whom  he  can  repose  sufficient  confidence  to  negotiate 
on  his  behalf  for  the  formation  of  a  ministry,  and  to 
present  to  him  the  names  of  the  statesmen  who  are 
willing  to  serve  his  Majesty  in  that  capacity/ 

By  modern  usage,  it  is  understood  that  no  one  but  The  crown 
the  premier  is  the  direct  choice  of  the  crown.     He  is  th^pre- 
emphatically  and  especially  the  king's  minister,  the  one  ™*^^'  ^^*^ 
in  whom  the  crown  constitutionally  places  its  confidence,  mends  his 
but  *  he  stands  between  his  colleagues  and  the  sovereign  J^^^ugg. 


"  See  ante,  vol.  1,  p.  328.  »  lb,  p.  329. 

y  lb.  p.  330. 
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and  is  bound  to  be  loyal  to  both/"  Accordingly,  the 
privilege  is  conceded  to  him  of  choosing  his  own  col- 
leagues ;  subject,  of  course,  to  the  approbation  of  the 
sovereign.  The  list  of  persons  selected  to  compose  the 
new  ministry,  and  who  have  consented  to  serve,  is  sub- 
mitted to  the  king,  who  may  approve  or  disapprove  of 
it,  in  whole  or  in  part,  even  to  the  exclusion  from  office 
of  anyone  personally  objectionable  to  himself.*  And 
when  any  vacancy  occurs  in  an  existing  ministry,  it  is 
the  privilege  of  the  prime  minister  to  recommend  some 
one  chosen  by  himself  to  fill  up  the  same.  If  his  col- 
leagues differ  with  him  in  the  selection  he  has  made, 
they  must  either  acquiesce  in  the  choice  or  resign  their 
own  offices.**  In  like  manner,  as  it  appertains  to  the 
prime  minister  to  recommend  his  colleagues  in  office, 
when  they  are  appointed  he  is  also  fully  entitled,  at  any 
future  time,  to  recommend  to  the  crown  any  changes 
or  removals  which  he  may  deem  proper.*' 

When  negotiations  are  set  on  foot  between  the  sove- 
reign and  any  statesmen  to  whom  he  may  be  desirous  of 
entrusting  the  direction  of  public  affairs,  such  negotia- 
tions will  naturally  involve,  to  a  greater  or  less  extent, 
stipuia-  mutual  stipulations  and  conditions.  On  the  one  hand, 
condi-  the  sovereign  may  set  forth  the  policy  which,  in  his 
judgment,  ought  to  be  pursued  for  the  national  good, 
and  may  stipulate  for  the  carrying  out  of  the  same,  as 
the  condition  on  which  alone  he  is  willing  to  accept  of 
their  advice  and  assistance  in  the  government  of  the 
country ;  and  it  will  be  for  the  consideration  of  the 
statesmen  who  are  invited  to  accept  office  upon  these 
terms,  whether  they  are  in  a  position  to  carry  out  such 
a  policy,  consistently  with  their  own  convictions,  their 
party  obligations,  and  their  assurance  of  adequate  par- 


tiong. 


■  GladstoDe's  Gleanings,  v.  1,  p.  p.  288. 
''42.  «  Ashley,  Life  of  Palmerston,  v. 

•  See  Ih,  p.  332.  2,  p.  330. 
*•  Stanhope,   Life   of   Pitt,  t.  4, 
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liamentary  support.  On  the  other  hand,  an  incoming 
ministry  are  warranted  in  requiring  from  the  king,  as  a 
condition  to  their  acceptance  of  office,  any  assurances 
which  are  not  incompatible  with  the  independence  of 
the  crown,  or  with  the  legitimate  exercise  of  the  royal 
prerogative.  But  a  ministry  have  no  right  to  bind 
either  themselves  or  their  sovereign  by  pledges  in  regard  Pledges. 
to  proceedings  in  hypothetical  cases ;  or  to  forestall 
their  own  freedom  of  advice  in  respect  to  contingencies 
not  immediately  occurrent,  but  that  may  afterwards 
arise.^ 

This  point  was  finally  established,  by  general  consent,  as  a  result 
of  the  dismissal  of  the  Grenville  ministry  in  1807,  by  (leorge  III., 
for  recording,  in  a  minute  of  council,  that  it  was  their  right  and 
duty  to  submit  their  views  upon  the  Catholic  question — which  they 
had  consented  to  forego,  for  a  time,  in  deference  to  the  opinions  of 
the  king — at  any  future  period,  when  they  might  see  fit  to  urge 
them.     The  king  insisted  upon  the  withdrawal  of  this  minute,  and 
the  substitution  of  a  pledge  never  again  to  propose  for  his  considera- 
tion anything  in  &,vour  of  the  Catholic  claims.    Upon  their  refusal 
to  comply  with  this  demand,  his  Majesty  dismissed  them  from  his  Ministem 
councils.     The  constitutional  question  involved  in  the  conduct,  both  not  to 
of  the  king  and  of  his  ministers,  was  fully  discussed  in  Parliament,  ^^^^ 
and  resolutions  were  submitted  to  both  Houses,  declaring  *  that  it  from  the 
was  contrary  to  the  first  duties  of  the  confidential  servants  of  the  crown, 
crown  to  restrain  themselves  by  any  pledge,  express  or  implied,  from 
offering  to  the  king  any  advice  that  the  course  of  circumstances 
might  render  necessary  for  the  welfare  and  security  of  any  part  of 
the  empire.'    The  doctrine  embodied  in  this  resolution  met  with 
little  opposition  in  either  House,  although  as  a  matter  of  expediency, 
and  to  avoid  collision  with  the  new  ministry,  it  was  agreed  that  no 
direct  vote  shotdd  be  taken  thereupon.®    But  we  may  freely  accept 
the  conclusions  of  May  on  this  subject,  when  he  says  that  ^as  a 

*  See  conduct  of  Pulteney,  when  ministers  that  thev  would  persevere 

George  II.  offered  him  full  power  to  in  the  contest,  and  never  consent  to 

construct  a  ministrv,  after  the  resig-  American  independence  (May,  Const, 

nation  of  Sir  Robert  Walpole,  pro-  Hist.  v.  1,  p.  42).     But  in  1782,  the 

vided  he  would    pledge  hunself  to  House  of  Commons  expressed  such  a 

screen  Sir  Robert  from  prosecution  decided  aversion  to  a  continuance  of 

(Mahon^s  Hist,  of  Eng.  v.  3,  pp.  162-  the  war,  that  tbe  king  was  obliged 

165).    In  1779  during  the  progress  to  agree  that  it  should  be  abandoned, 

of  the  American  war,  George  III.  — ^' P*  ^^' 
declared  that  he   should    expect  a  '  See  ante,  vol.  1,  pp.  156,  158. 

written  declaration   from    all    new 
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question  of  policy,  it  had  obviously  been  a  false  step  on  the  part  of 
ministers,  to  give  expression  to  their  reservations  in  the  minute  of 
the  cabinet.  They  had  agreed  to  abandon  the  Bill  which  had  caused 
the  difference  between  themselves  and  his  Majesty ;  and  by  virtue 
of  their  office,  as  the  king's  ministers,  were  free  on  any  future  occa- 
sion to  offer  such  advice  as  they  might  think  proper.  By  their  ill- 
advised  minute  they  invited  the  retaliation  of  this  obnoxious  pledge. 
But  no  constitutional  writer  could  now  be  found  to  defend  the 
pledge  itself,  or  to  maintain  that  the  ministers  who  accepted  office 
in  consequence  of  the  refusal  of  that  pledge  had  not  taken  upon 
themselves  the  same  responsibility  as  if  they  had  advised  it.^ 

8}r  Robert  Peel  made  a  speech  in  the  House  of  Commons  on 
March  2,  1835,  wherein  he  declared  that  it  would  be  '  unbecoming 
in  him,  as  a  minister  of  the  crown,  to  consent  to  place  any  preroga- 
tive of  the  crown  in  abeyance,  or,  upon  the  principle  of  a  hypothe- 
tical case,  to  pledge  himself,  as  a  minister  of  the  crown  and  a  privy 
councillor,  how  he  should  advise  the  crown  as  to  the  course  it  should 
pursue.*  8 

It  was  charged  against  Mr.  Canning  that,  upon  his 
acceptance  of  oflSce,  in  1827,  he  had  given  George  IV. 
a  pledge  in  respect  to  the  Boman  Catholic  question, 
similar  to  that  which  had  been  refused  by  the  Grey 
ministry  in  1807.  This  accusation  received  considerable 
currency  at  the  time,  and  was  afterwards  repeated  in 
the  private  diary  of  the  Duke  of  Buckingham,  on  the 
alleged  authority  of  the  king  himself.  But  Sir  Eobert 
Peel,  who  was  the  friend  and  follower  of  Canning,  dis- 
credits the  imputation,  and  it  appears  to  be  now  admitted 
that  it  was  wholly  unfounded.^ 

The  constitutional  doctrine  on  this  subject  has  since 
received  still  more  authoritative  confirmation. 

In  1851,  upon  the  resignation  of  the  Russell  ministry.  Lord 
Stanley  was  invited  by  the  Queen  to  form  an  administration  ;  but 
was  unable  to  succeed,  owing  to  the  Conservative  party  being  in  a 
minority  in  the  House  of  Commons.  In  giving  to  the  House  of 
Lords  explanations  of  his  conduct  during  this  political  crisis,  Lord 
Stanley  adverted  to  an  erroneous  impression  which  prevailed,  that 
his  relinquishment  of  the  attempt  to  construct  a  cabinet  arose  from 


'  May,  Const.  Hist.  v.  1,  pp.  96,  *»  Peel's  Mem.  v.  1,  p.  275.    And 

97.  see  Knight's  Pop.  Hist,  of  Eng.  v.  8, 

p.  206. 


«  An.  Reg.  1835,  p.  110. 
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the  refusal  oi  her  Majesty  to  grant  him  the  power  of  dissolving 
Parliament  whenever  he  might  think  it  desirable  to  do  so  :  a  dissolu- 
tion at  the  time  of  his  accepting  office  being  confessedly  imprac- 
ticaUe,  owing  to  the  state  of  the  public  business,  and  unadvisable 
periiaps  on  other  grounds.  This  rumour,  his  lordship  declared,  had 
not  the  shadow  of  foundation  in  fact.  He  had  not  ventured  to  re- 
commend a  dissolution  at  this  time,  because  he  considered  it  impos- 
sible ;  and  he  added,  *  I  hope  I  know  my  duty  to  my  sovereign  too 
well  to  insist  upon  a  pledge  upon  a  question  with  respect  to  which 
no  sovereign  ought  to  give  a  pledge.  On  the  other  hand,  I  am  con- 
fident that  her  Majesty  knows  too  well,  and  respects  too  highly,  the 
mutual  obligations,  if  I  may  venture  to  use  the  phrase,  which  subsist 
between  a  constitutional  sovereign  and  her  responsible  advisers,  to 
refuse  to  me,  or  to  any  minister  who  may  be  honoured  with  her  con- 
fidence, the  ordinary  powers  entrusted  to  a  minister,  or  to  depart 
from  the  ordinary  understanding  of  being  guided  by  his  advice  ; 
and  I  am  authorised,  on  the  part  of  her  Majesty,  distinctly  to  state 
that  no  person  would  be  justified  in  saying,  or  holding  out  the  belief, 
that  if  I  had  felt  it  my  duty  to  recommend  to  her  Majesty  the  dis- 
solution of  Parliament,  her  Majesty's  consent  would  have  been  with- 
held.i 

If  a  complete  freedom  of  action,  in  respect  to  advice 
to  be  offered  to  the  sovereign,  is  essential  to  the  due  in- 
dependence of  a  ministry  from  unconstitutional  influence 
on  the  part  of  the  crown,  it  is  no  less  imperative  that 
they  should  suffer  no  encroachment  upon  their  liberty 
of  action  from  any  other  quarter. 

Thus,  when  Lord  John  Russell  was  urged,  in  the  House  of  Com- 
mons, on  July  24,  1854,  to  agree  to  a  proposal  for  the  holding  of  an 
autumnal  session  of  Parliament,  on  account  of  the  disturbed  state 
of  Europe,  he  refused,  *  on  the  part  of  the  ministers  of  the  crown,  to 
accept  at  the  hands  of  members  restrictions  on  their  freedom  in 
giving  to  the  sovereign  such  advice  as  they  may  think  proper.  We 
must  be  left  at  full  liberty  to  give  such  advice  as  the  circumstances 
of  the  times  at  the  time  may  seem  from  us  to  demand  ...  we  must 
be  unfettered  as  to  the  time  at  which  we  may  advise  her  Majesty  to 
take  the  advice  of  Parliament.'  J 

Authorities  having  been  adduced  in  proof  of  the 
irregularity  of  pledges,  in  regard  to  advice  to  be  ten- 
dered, or  received,  in  hypothetical  cases,  between  the 

'  Hans.  I),  v.  114,  p.  1014. 

J  lb.  V.  136,  p.  612.    Aud  see  pp.  716,  764. 
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stipuia-     sovereign  and  his  constitutional   advisers,  it  may   be 

tions  upon    j      .      ,  T  /••!/»  /»      •       i     •  i 

accepting  desirable  to  furnish  a  few  examples  of  stipulations  made, 
®®^-  as  conditions  precedent  to  the  acceptance  of  office.  Such 
stipulations  are  of  frequent  occurrence,  and  if  kept 
within  due  bounds  are  quite  justifiable.  For  the  king 
has  an  undoubted  right  to  require  that  any  administrar 
tion  about  to  be  formed  shall  be  constructed  upon  cer- 
tain definite  principles,  which  would  in  his  judgment 
best  promote  the  interests  of  the  nation.  And  on  the 
other  hand,  ministers,  before  agreeing  to  assume  the 
responsibility  of  office,  must  be  free  to  stipulate  for 
permission  to  carry  out  such  a  policy  as  they  may  deem 
essential  for  the  pubUc  good.  Security  against  abuse, 
in  either  case,  is  afforded  by  the  necessity  for  mutual 
agreement  upon  a  line  of  action  that  wiD  satisfy  their 
own  sense  of  right,  and  will  be  likely  to  obtain  the 
approval  of  Parliament. 

In  1765  the  Grenville  ministry  consented  to  remain  in  office* 
after  fruitless  attempts  on  the  part  of  the  king  to  form  another  ad- 
ministration, upon  condition  that  Lord  Bute,  who  had  made  himself 
notorious,  by  frequent  interferences,  in  secret,  between  the  king  and 
his  ministers,  should  not  be  suffered  to  take  part  in  his  Majesty's 
councils  '  in  any  manner  or  shape  whatever.'  To  this  the  king 
agreed,  and  there  is  every  reason  to  believe  that  he  kept  his  word.^ 
Similar  conditions  were  made  by  the  Rockingham  administration 
in  1766,  and  were  acquiesced  in  by  the  king.*  On  the  other  hand, 
the  king  himself,  in  1779,  determined  to  admit  none  to  his  councils 
without  exacting  from  them  a  pledge  to  preserve  the  integrity  of  the 
empire,  and  to  prosecute  with  vigour  the  war  against  the  rebellious 
American  colonies.  So  long,  indeed,'as  ministers  were  willing  to  be 
personally  responsible  for  such  a  policy,  and  could  carry  Parliament 
with  them,  the  right  of  the  king  to  impose  such  conditions  cannot 
be  questioned,  without  reducing  the  sovereign  to  a  mere  automaton. 
But  ere  long  George  III.  was  himself  obliged  to  submit  to  the  urgent 
representations  of  the  House  of  Commons  in  favour  of  peace  with 
America.  Lord  North,  his  &i,vourite  minister,  who  had  for  a  con- 
siderable period  persisted  in  the  war  policy,  to  please  the  king,  and 
against  his  own  secret  convictions,  was  forced,  by  an  adverse  vote  of 
the  House,  in  1782,  to  declare  that  he  was  prepared  to  advise  the 


^  May,  CoDSt  Hist.  v.  1,  p.  27.  »  lb.  29. 
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king  to  agree  to  propositions  of  peace.  This  tardy  concession  came 
too  late  to  save  the  ministry  ;  they  were  soon  afterwards  obliged  to 
resign  office  on  account  of  the  hostility  of  the  House  of  Commons. 
On  the  retirement  of  Lord  North,  the  king  was  reluctantly  com- 
pelled to  call  to  his  counsels  the  Rockingham  administration,  whose 
first  stipulation  was  the  concession  of  independence  to  America.™ 
Again,  upon  Mr.  Pitt's  return  to  power  in  1804,  the  king  stipulated 
that  he  should  not  again  renew  the  agitation  of  the  Catholic  ques- 
tion, the  advocacy  of  which  had  led  to  his  dismissal  from  office  in 
1801.  Mr.  Pitt  consented  to  these  terms,  but  contrived  to  evade  a 
more  stringent  condition,  which  the  king  sought  to  impose  upon 
hfm.° 

The  cabinet  is  composed  of  the  more  eminent  portion  Number 
of  the  administration,  but  it  does  not  ordinarily  include  ^binet. 
more  than  a  fourth  part  of  the  same.  Its  numbers, 
however,  are  indefinite  and  variable  ;  for  it  is  competent 
to  the  statesman  who  is  charged  with  the  formation  of  a 
particular  ministry,  with  the  consent  of  the  sovereign, 
to  determine  the  number  of  ministers  who  shall  have 
seats  in  the  cabinet."*  The  first  cabinet  of  George  I. 
consisted  of  eight  members,  of  whom  not  more  than  five 
or  six  were  in  regular  attendance,  the  others  being 
either  resident  abroad,  or  not  invariably  invited  to 
attend  the  council  meetings.^  The  first  cabinet  of  George 
in.  (in  1760)  consisted  of  fourteen  members,  of  whom 
eight  were  of  ducal  rank,  five  earls,  and  but  one  a  com- 
moner.** In  1770,  on  the  first  formation  of  his  ministry. 
Lord  North  introduced  seven  personsonlyintothecabinet. 
The  Marquis  of  Kockingham's  cabinet,  in  1782,  consisted 
of  nine  or  ten  persons.  That  of  Earl  Shelburne,  in  the 
following  year,  of  eleven.'  In  1783  Mr.  Pitt's  cabinet 
was  Umited  to  seven  members,  of  whom  all,  except  him- 
self, had  seats  in  the  House  of  Lords."    After  the  death 


"  May,  Const.  Hist.  v.  1,  pp.  42,  ^  Mahon,  Hist,  of  Eng.  v.  1,  p. 

47,61.  153. 

»  See  ante,  vol.  1,  p.  162.  i  Jesse,  Life  of  George  III.  v.  1, 

•  Yonge,  Life  of  Ld.  Liverpool,  p.  69. 

V.  3,  pp.  210-212.     Rep.  Com*,  on  '  Bentham*8Work8,v.9,p.218n. 

Official  SaL  Com.  Pap.  1860,  v.  16.  •  Stanhope's  Pitt,  v.  1,  pp.   71, 

Evid.  1411.  166. 
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of  Mr.  Pitt  it  became  customary  for  the  cabinet  to  con- 
sist of  from  ten  to  sixteen  individuals.  Of  late  years  it 
has  comprised  fifteen  members,  which  was  the  limitation 
observed  under  several  successive  administrations.  This 
number  is  *  as  large  as  it  ought  to  be,  and  it  seems  to  be 
generally  adopted  as  such  by  both  parties.  There  are 
general  and  other  reasons  which  make  it  very  undesir- 
able to  extend  the  number  of  the  cabinet.'*  In  fact, 
Sir  Robert  Peel,  in  1835,  expressed  his  opinion  Hhat  the 
executive  government  of  this  country  would  be  infinitely 
better  conducted  by  a  cabinet  composed  of  only  nine 
members,  than  by  one  of  thirteen  or  fourteen.'"  But 
Mr.  Disraeli,  in  forming  his  administrations,  in  1874, 
limited  the  cabinet  to  twelve,  a  restriction  which  was 
generally  approved."^  It  was  not  until  1878  that  by  the 
introduction  of  Lord  Sandon  (vice-president  of  the 
privy  council)  into  the  cabinet,  the  number  were  in- 
creased to  13.^  But  Mr.  Mundella,  in  succeeding  to  this 
office,  had  no  cabinet  seat,  which  reduced  the  number 
of  cabinet  ministers  to  twelve,  but  in  1883  the  number 
was  increased  to  fourteen. 

The  task  of  forming  an  administration  is  left  almost 
exclusively  with  the  prime  minister ,""  and  yet  he  can 
scarcely  be  regarded  as  unfettered  in  the  choice  of  his 
colleagues,  inasmuch  as  he  is  obliged  to  select  them 
from  amongst  the  most  prominent  and  able  men  of  his 
own  party  who  are  likely  to  command  the  confidence  of 
Parliament,  and  the  selection  of  individual  ministers  is 
sometimes  the  result  of  a  combination  of  parties  rather 
than  the  act  of  a  prime  minister  himself/    It  has  been 


*  Earl  Granville,  Rep.  Com*  on 
Education,  Oom.  Pap.  1865,  v.  6. 
Ev.  1883. 

»  Mir.ofParl.  1886,p.  1797. 

'  Earl  Granville,  Hans.  D.  v. 
219,  p.  694.  Mr.  Forster,  lb,  p.  1609. 
Mr.  Gladstone,  lb.  v.  280,  p.  1964. 

^  Fort.  Rev.  v.  24,  n.s.  p.  266. 

«  See  antef  p.  186. 


y  Rep.  on  Off.  Sal.  Com.  Pap. 
1860  J  V.  16.  Evid.  286,  299.  More- 
over,  aristocratic  prejudices  on  the 
part  of  influential  statesmen  have 
often  operated  to  debar  acknowledged 
t«1ent  from  its  rightful  position  in  the 
cabinet.  Witness  the  cases  of  Ed- 
mund Burke  and  of  George  Can^iog. 
— See  Campbell's  Chan.  v.  4,  p.  97  n. 
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well  observed,  that  *  the  position  of  most  men  in  Parlia- 
ment forbids  their  being  invited  to  the  cabinet;  the 
position  of  a  few  men  ensures  their  being  invited. 
Between  the  compulsory  list,  whom  he  must  take,  and 
the  impossible  list,  whom  he  cannot  take,  a  prime  min- 
ister's independent  choice  in  the  formation  of  a  cabinet 
is  not  very  large ;  it  extends  rather  to  the  division  of 
the  cabinet  offices  than  to  the  choice  of  cabinet  ministers. 
Parliament  and  the  nation  have  pretty  well  settled  who 
shall  have  the  first  places  ;  but  they  have  not  discrim- 
inated with  the  same  accuracy  which  man  shall  have 
which  place.'* 

The  following  are  officers  of  state,  who,  according 
to  modern  usage,  would,  under  any  circumstance,  form 
part  of  the  cabinet,  namely — the  first  lord  of  the 
treasury,  the  chancellor  of  the  exchequer,  the  princi- 
pal secretaries  of  state,  now  five  in  number,  the  first 
lord  of  the  admiralty,  and  the  lord  high  chancellor.* 
But  it  is  also  customary  to  include  amongst  the  number 
the  lord  president  of  the  council  and  the  lord  privy 
seal.  Several  other  ministerial  functionaries  usually 
have  seats  in  the  cabinet ;  never  less  than  three,  and 
rarely  so  many  as  seven  or  eight,  in  addition  to  those 
above  mentioned.  The  selection  is  made  either  from 
amongst  such  of  the  principal  officers  of  state,  and  heads 
of  departments,  having  seats  in  Parliament,  whose  rank, 
talents,  reputation,  and  political  weight  would  be  likely 
to  render  them  the  most  useful  auxiliaries;  or  from 
those  whose  services  to  their  party,  while  in  opposition, 
may  have  given  them  the  strongest  claims  to  this  dis- 
tinction: in  other  words,  the  matter  is  commonly 
decided  according  to  what  may  be  considered  the  claims 
of  the  individual,  rather  than  the  special  importance 
of  the  office  he  may  hold.  Nevertheless,  the  exigencies 
of  particular  times  may  render  it  expedient  to  have 

«  Bagehot,  Eng.  Const,  p.  13.  1850,  v.  15.    EvW.  326.    (Opinion 

•  Rep.  on    Off.  Sal.  Com.  Pap.    of  Sir  Robert  Peel.) 
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cillors  to  fill  certain  high  offices  of  state,  but  the  fact  of 
their  having  been  called  to  seats  in  the  Cabinet  Council 
is  not  formally  promulgated.  Until  the  principle  of 
collective  ministerial  responsibility  was  fully  established 
this  circumstance  occasioned  frequent  impediments  in 
the  exercise  of  the  inquisitorial  powers  of  Parliament. 
There  was  no  method  of  ascertaining  upon  whom  to 
affix  the  responsibility  of  any  obnoxious  measure,  and 
Parliament  had  no  alternative  but  either  to  assume  that 
the  responsibility  rested  upon  certain  individuals  holding 
prominent  official  rank,  or  to  address  the  crown  to  be 
informed  by  whom  such  measures  had  been  advised.* 
No  complete  lists  of  existing  administrations  have  ever 
been  published  by  authority,  nor  is  there  any  legal  record 
of  the  names  of  persons  of  whom  any  cabinet  has  been 
composed."  It  was  not  until  after  the  year  1800  that  re- 
gular lists  of  the  ministry  for  the  time  being  began  to  be 
inserted  in  the  *  Annual  Eegister.'  So  recently  as  the 
middle  of  the  last  century,  Lord  Mansfield,  when  chief  jus- 
tice of  the  court  of  king's  bench,  had  a  seat  in  the  cabinet 
during  more  than  one  administration,  and  the  fact  was  not 
certainly  known  to  Parliament  and  to  the  country  until 
several  years  afterwards.^  But  it  is  impossible  that  such 
a  circumstance  could  now  occur  because  of  the  publicity 
attending  all  ministerial  changes,  and  the  full  recogni- 
tion of  the  doctrine  of  collective  ministerial  responsibility 
for  every  administrative  act. 
Appointed  The  Selection  of  the  advisers  of  the  crown  is  a  branch 
of  the  royal  prerogative  that  must  be  exercised  by  the 
sovereign  himself.  It  is  perhaps  the  sole  act  of  royalty 
which,  under  the  existing  constitution  of  Great  Britain, 
can  be  performed  by  the  sovereign  of  his  own  mere  wUl 
and  pleasure.  Nevertheless,  its  performance  is  neces- 
sarily controlled  by  certain  constitutional  checks,  it  being 
essential  to  the  very  existence  of  parliamentary  govern- 

»  See  Com.  Jour.  v.  9,  p.  702  j        "  Pari.  Deb.  v.  6,  p.  309. 
V.  10,  pp.  298,  300.  ^  lb.  p.  303. 


by  the 
crown, 
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ment  that  the  advisers  of  the  crown  should  possess,  or 
be  able  to  secure,  the  approbation  of  Parliament.  We 
have  already  traced,  in  a  preceding  chapter,  the  consti- 
tutional usage  in  regard  to  the  choice  of  ministers  by 
the  crown,  and  have  pointed  out  that  while  in  theory  it 
is  presumed  that  the  sovereign  is  free  to  select  whom  he 
will  as  his  instruments  for  carrying  on  the  government 
of  the  country,  he  is  practically  obliged,  by  the  spirit  of 
the  constitution,  to  form  his  administration  of  men  who 
can  work  harmoniously  with  the  legislature,  and  more 
particularly  with  the  House  of  Commons."*  It  was  also 
shown  that  while  in  the  first  instance  the  sovereign  may 
be  presumed  to  have  acted  without  advice,  when  he 
dismisses  one  ministry  and  appoints  another,  yet  that  in 
point  of  fact  the  incoming  administration  are  constitu- 
tionally responsible  to  Parliament  for  the  circumstances 
under  which  they  have  accepted  office,  including  the 
dismissal  of  their  predecessors/ 

Upon  the  resignation  or  dismissal  of  a  ministry  it  is 
customary  for  the  sovereign  to  send  for  some  recognised 
party  leader,  in  one  or  other  House  of  ParUament,  and 
entrust  him  with  the  formation  of  a  new  administration. 
Or,  should  the  position  of  parties  be  such  that  no  par- 
ticular person  appears  to  the  king  to  be  specially  eligible 
for  the  post  of  prime  minister,  he  may  empower  anyone 
in  whom  he  can  repose  sufficient  confidence  to  negotiate 
on  his  behalf  for  the  formation  of  a  ministry,  and  to 
present  to  him  the  names  of  the  statesmen  who  are 
willing  to  serve  his  Majesty  in  that  capacity .^ 

By  modem  usage,  it  is  understood  that  no  one  but  The  crown 
the  premier  is  the  direct  choice  of  the  crown.     He  is  the^re- 
emphatically  and  especially  the  king's  minister,  the  one  °"^^'  ^^*^ 
in  whom  the  crown  constitutionally  places  its  confidence,  mends  his 
but  *  he  stands  between  his  colleagues  and  the  sovereign  ^^u^s. 


See  ante,  vol.  1,  p.  328.  «  lb.  p.  329. 

y  lb.  p.  330. 
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^^^^t*^*  office,  is  open  to  greater  objection  than  in  the  case  of  a 
without  peer.  For  the  spirit  of  the  statute  of  Anne  would  seem 
^  ^  to  require  that  all  members  accepting  ministerial  func- 
tions should  offer  themselves  to  their  constituents  for 
rerekctiori.*  But  the  letter  of  the  law  is  undoubtedly 
applicable  to  such  members  only  as  have  accepted 
salaried  offices,  and  the  instances  above  quoted,  of 
General  Conway  and  of  Lord  John  Eussell,  are  suffi- 
cient to  prove  that  there  has  been  no  disposition  on  the 
part  of  the  House  of  Commons  to  enforce  a  strained  in- 
terpretation of  the  law  in  this  respect. 

Moreover^  the  occasional  appointment  of  a  member  of 
either  House  of  Parliament  to  a  seat  in  the  cabinet, 
without  office,  is  no  infringement  upon  the  principle  of 
ministerial  responsibility.  Ministers  of  the  crown  are 
responsible  by  reason  of  their  being  privy  councillors, 
not  as.meimbers  of  *the  cabinet,'  which,  as  a  separate 
institution,  is,  as  we  have  seen,  unknown  to  the  law.  In 
ordinary  cases,  it  is  true,  the  resignation  of  a  seat  in  the 
cabinet  is  necessarily  accompanied  by  the  relinquishment 
of  a  high  lucrative  office  ;  but  it  is  unquestionable  that 
the  possession  of  a  seat  at  the  council  board,  even  with- 
out office,  and,  therefore,  destitute  of  pecuniary  advan- 
tages, furnishes  more  substantial  means  of  influence  than 
is  conferred  by  any  office  in  the  state,  however  lucrative, 
to  which  a  similar  mark  of  the  confidence  of  the  crown 
and  of  Parhament  is  not  attached ;  and  that,  therefore,  the 
obligation  to  relinquish  this  exalted  position  upon  the 
withdrawal  of  the  confidence  of  Parliament  from  an 
existing  ministry  is  as  severely  felt  in  the  one  case  as  in 
the  other.*^ 

In  Queensland^  on  July  20,  1866,  a  nefw  ministry  was  formed  for 
the  purpose  of  carrying  out  a  financial  policy  differing  from  that 
upon  which  their  predecessors  had  resigned  office  :  and  as  it  was 


»  SeeMr.Walpole,mHaiifl.D.v.  "  See  Pari.  Deb.  v.  6,  pp.  288, 

130,  p.  383.  309. 
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* 

deemed  to  be  absolutely  necessary  that  certain  financial  measures 
should  be  passed  without  delay,  in  order  to  place  the  affairs  of  the 
colony  in  a  more  satisfactory  position,  the  new  ministers  appeared 
in  the  L^islative  Assembly  simply  as  executive  councillors,  with- 
out departmental  office,  with  the  understanding  that  immediately 
after  the  passing  of  those  urgent  measures,  they  should  accept  office, 
and  go  for  re-election.  The  Assembly  consented,  though  liot  with- 
out remonstrance  from  the  Opposition  to  this  course.  And  after 
these  necessary  Bills  were  passed,  the  ministers  vacated  their  seats, 
on  accepting  office.<> 

In  former  times,  when  the  members  composing  the 
cabinets,  for  the  time  being,  were  generally  unknown, 
except  by  means  of  the  offices  they  held,  it  is  possible 
that  such  a  practice  might  have  given  rise  to  abuse ;  but 
now-a-days  there  is  a  sufficient  safeguard  in  the  public 
notoriety  which  attaches  to  the  person  of  every  cabinet 
minister,  and  in  the  fact  that  he  receives  his  appoint- 
ment, not  merely  that  he  may  preside  over  a  particular 
executive  department,  but  chiefly  in  order  that  he  may 
be  a  mouthpiece  and  champion  of  the  government  in 
one  or  other  of  the  Houses  of  Parliament.  And  should 
circumstances  render  it  advisable  to  have  recourse  to 
such  a  proceeding,  it  is  as  strictly  constitutional  for  Par- 
liament to  address  the  crown  for  the  removal  of  a  parti- 
cular person  from  the  list  of  the  Privy  Council,  whether 
he  be  an  office-holder  or  not,  as  it  is  to  ask  for  the  dis- 
missal of  a  ministry  on  the  ground  that  it  has  forfeited 
the  confidence  of  Parliament.^ 

In  addition  to  the  officers  of  state  above  enumerated,  who 
of  whom  the  Cabinet  Council  is  now  composed,  there  are  ^^  ^^^ 
two  or  three  other  functionaries  who  formerly  used  to  be  ^^^ 
occasionally  included  in  the  cabinet,  but  who  have  ceased 
of  late  years  to  be  considered  as  ehgible  for  that  position. 
Of  these,  the  most  important  example  is  that  of  the  Lord  judicial 
Chief  Jxisiice  of  the  Court  of  King's  Bench^  whose  case  is  ^®<^"- 
deserving  of  particular  notice. 

•  Qneensland,  Pari.  Deb.  1866,    1806,  Pari.  Deb.  v.  4,  pp.  336,  844- 
pp.  666-672.  366  ;    Stanhope,  Life  of  Pitt,  v.  4, 

»  See  the  cafle  of  Ld.  MelviUe,  in    pp.  283,  294. 
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Case  of  Prior  to  the  year  1806,  there  had  been  one  or  two  instances  of 

Lord  persons  holding  this   office  being  made  members  of  the  cabinet, 

borouffh  I^J^  Hardwicke,  in  1737,  while  lord  chief  justice,  was,  for  a  brief 
period,  and  under  peculiar  circumstances,  a  cabinet  minister.  While 
presiding  at  the  Court  of  King's  Bench  he  was  appointed  lord 
chancellor,  with  a  seat  in  the  cabinet,  but  did  not  resign  his  chief 
justiceship  until  nearly  four  months  afterwards.**  Afterwards,  Lord 
Mansfield  sat  in  the  cabinet  for  several  years,  while  he  was  lord 
chief  justice.  But  neither  of  these  instances  excited  public  atten- 
tion at  the  time.  In  1806,  however,  the  prime  minister.  Lord  Gren- 
ville,  being  desirous  of  strengthening  his  administration  by  the 
assistance  of  Lord  Ellenborough,  then  chief  justice  of  the  king's 
bench,  recommended  him  to  the  king  for  the  office  of  lord  presi- 
dent of  the  council,  which  carried  with  it  a  seat  in  the  cabinet. 
Lord  Ellenborough,  with  considerable  hesitation,  agreed  to  accept 
the  appointment.  But  soon  afterwards  a  resolution  was  proposed  in 
the  House  of  Lords,  on  March  3,  that  it  was  highly  inexpedient,  and 
tended  to  weaken  the  administration  of  justice,  to  summon  to  any 
committee  or  assembly  of  the  Privy  Council  any  of  the  judges  of  his 
Majesty's  courts  of  common  law.  On  the  same  day  three  resolutions 
were  proposed  in  the  House  of  Commons,  which  were  to  the  same 
general  effect,  but  more  carefully  framed.  They  set  forth  that  it 
was  *  highly  expedient  that  the  functions  of  a  minister  of  state,  and 
of  a  confidential  adviser  of  the  executive  measures  of  the  govern- 
ment, should  be  kept  distinct  and  separate  from  that  of  a  judge  at 
common  law  ' ;  and  that  the  summoning  of  the  lord  chief  justice  to 
this  position  was  *  peculiarly  inexpedient  and  unadvisable,  tending 
to  expose  to  suspicion,  and  bring  into  disrepute,  the  independence 
and  impartiality  of  the  judicial  character,  and  to  render  less  satis- 
factory, if  not  less  pure,  the  administration  of  public  justice.  The 
resolution  in  the  Lords  was  ably  advocated  by  Lords  Eldon  and 
Hawkesbury,  and  those  in  the  Commons  by  Mr.  Canning,  Lord 
Castlereagh,  and  others ;  nevertheless,  the  ministry  was  sustained 
in  both  Houses,  and  the  resolutions  were  rejected  in  the  Lords 
without  a  division,  and  in  the  Commons  by  a  large  majority. 

The  principal  arguments  urged  in  support  of  the  resolutions 
were  to  the  effect  that  while  it  was  admitted  that  the  king  had  an 
abstract  right  to  summon  whom  he  would  to  the  Privy  Council,  and 
by  consequence,  to  a  seat  in  the  cabinet,  yet  that  it  was  highly  inex- 


<  Harris'  Life  of  Hardwicke,  v.  1,  king's  health  should  lead  to  a  ohanpe 

p.  368.     In  like  manner  Ld.  Eldon,  of  ministry,  and  so,  to  use  his  own 

when   appointed  chancellor,  in  1801,  expression,  he  might  'fall  between 

declined  to    relinquish  his  office  of  two  stools.'— Campbell's  Chan.  v.  6, 

chief  justice  of  the    common    pleas  p.  307.    And  see  lb,  v.  7,  p.  137. 
for  several  weeks,  lest  the  state  of  the 
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pedient,  and  opposed  to  the  principles  of  good  government,  for  a 
seat  in  the  cabinet  to  be  held  by  anyone  in  conjunction  with  a  per- 
manent non  political  office.  Otherwise  it  might  happen  that  an 
individual  in  his  capacity  of  minister  of  the  crown  might  incur 
odium  and  the  censure  of  Parliament  for  political  conduct,  so  as  to 
occasion  his  dismissal  from  the  councils  of  his  sovereign,  and  yet 
still  remain  a  public  servant,  although  necessarily  wesbkened  in  his 
efficiency  by  the  stigma  that  had  fallen  upon  him  for  political  faults. 
Such  a  position  is  always  to  be  deprecated,  but  more  especially  in 
the  case  of  a  judge,  whose  tenure  of  office  is  during  good  behaviour, 
and  who  is  not  removable  except  upon  the  joint  address  of  the  two 
Houses  of  Parliament. 

The  case  of  Lord  Mansfield  was  the  one  chiefly  relied  upon  by  Case  of 
the  defenders  of  Lord  EUenborough's  appointment,  that  of  Lord  Lord 
Hardwicke  having  been  too  exceptional  to  be  taken  as  a  precedent,  Mansfield. 
and  no  instances  prior  to  the  revolution  being  now  in  point,  because 
of  the  great  principle  of  the  independence  of  the  judges  which  was 
then  asserted,'^  and  was  subsequently  confirmed  by  the  Act  of 
1  George  III.  Lord  Mansfield's  occupancy  of  a  seat  at  the  council 
board,  whilst  holding  a  judicial  office,  was,  however,  unknown  at 
the  time  to  either  House  of  Parliament,  and  was  not  made  public 
until  several  years  after  he  resigned  the  same.  It  was  also  alleged 
that  Lord  Mansfield,  after  holding  a  seat  in  the  cabinet  from  1757 
to  1765,  became  convinced  of  the  impropriety  thereof,  and  withdrew 
from  it  in  1765,  expressing  regret  for  his  having  been  induced  to 
continue  so  long  in  an  indefensible  position  ; "  and  that  nevertheless 
he  did  not  escape  from  public  reproach,  and  the  loss  of  popularity 
which  overtook  him  so  soon  as  the  fact  became  known,  that  he  had 
been  a  cabinet  minister  whilst  holding  a  permanent  judicial  office. 
Furthermore,  the  dictum  of  Blackstone  was  cited,  in  condemnation 
of  this  appointment,  wherein  he  said  that  *  nothing  is  more  to  be 
avoided,  in  a  free  constitution,  than  uniting  the  provinces  of  a  judge 
and  a  minister  of  state.'  ^ 

And  here  it  may  be  observed,  that  the  position  of  the  lord  chan-  The  lord 
cellor,  as  a  member  of  the  cabinet,  appears,  at  first  sight,  open  to  chan- 
similar  objections,  inasmuch  as  he  also  combines  the  functions  of  a  ^  ^^* 
judge  with  those  of  a  minister.     But  his  situation  difiers  materially 
from  that  of  the  common  law  judges.     He   only  decides  questions 
of  property,  and,  with  the  exception  of  trials  before  the  House  of 
Peers,  has  no  jurisdiction  in  matters  of  criminal  law.     Moreover, 
apart  from  his  duties  as  principal  legal  adviser  of  the  crown,  he  is 

'  See  Hallam,  ConBt.  Hist.  v.  3,  466,  497. 
p.  262.  *  Black.  Com.  b.  v.  1,  c.  vii.  p. 

•See    CampbelVs    Lives   of  the  269.  A  nd  see  Brougham,  Brit.  Const. 

Chief  Justices,  v.  2,  pp.  450,  460,  pp.  :il8>  359. 
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necessarily  concerned  in  advising  upon  weighty  affairs  of  state; 
and,  as  a  natural  consequence,  is  properly  remorable  from  office  with 
erery  change  of  administration." 
Ellen-  revert  to  the  case  of  Lord  Ellenborough.    No  doubt  there 

borough.  Iiave  he&a  numerous  instances,  both  before  and  since  the  revolution, 
wherein  common  law  judges,  in  their  capacity  of  privy  councillors, 
have  been  summoned  to  attend  meetings  of  the  Privy  Council,  or 
of  committees  thereof,  which  have  been  specially  convened  to  take 
evidence  in  certain  state  enquiries  concerning  treasonable  conspi- 
racies, public  riots,  or  the  like.  But  such  services  are  totally  dis- 
tinct from  deliberations  in  the  cabinet  upon  points  of  public  policy, 
which  are  determined  upon  political  considerations.  Recognising 
this  obvious  distinction,  it  will  be  seen  that  the  resolution  proposed 
to  the  House  of  Lords,  in  reference  to  Lord  Ellenborough's  appointr 
ment,  was  technically  incorrect,  inasmuch  as  the  judical  investiga- 
tions in  question  are  formally  entrusted  to  a  committee  of  the  Privy 
Council,  which  includes  not  only  the  judges,  but  cabinet  ministers 
and  others,  who  are  likely  to  be  of  service  in  prosecuting  the  enquiry. 
On  the  other  hand,  the  resolutions  against  this  appointment, 
which  were  submitted  to  the  House  of  Commons,  though  they  failed 
to  receive  the  sanction  of  the  House  at  the  time,  owing  to  its  being 
made  a  ministerial  question,  were  undeniably  correct  in  principle. 
Such  an  appointment  would  now  be  regarded  as  open  to  grave  con- 
stitutional objections ;  ^  not  because  it  would  be  an  instance  of  a 
seat  in  the  cabinet  disconnected  from  an  achnimstrative  office — for 
this  we  have  seen  is  not  essential — but  because,  being  an  independent 
judicial  office,  it  is  incompatible,  on  true  constitutional  principles, 
with  the  position  of  a  responsible  adviser  of  the  crown.  For,  how- 
ever pure  might  be  the  conduct  of  one  in  such  a  situation,  he 
would  be  sure  to  bring  suspicion  upon  the  administration  of  justice 
before  him  in  all  political  cases.  Moreover,  as  has  been  pertinently 
suggested  by  Lord  Campbell,  *  the  mischief  is  not  confined  to  the 
period  when  he  actually  continues  a  cabinet  minister ;  for  when  his 
party  is  driven  from  power,  although  all  his  colleagues  are  de- 
prived of  their  offices,  he  still  presides  in  the  court  of  king's  bench, 
and  there  is  much  danger  that  in  government  prosecutions  he  will 
be  charged  with  being  actuated  by  spite  to  his  political  opponents.'^ 
Fortified  by  the  decision  of  Parliament  in  his  favour.  Lord  Ellen- 
borough  retained  for  a  while  his  place  at  the  council  board ;  but 

"  See  discussion  of  this  subject,  on  the  subject,  see  Brougham's  States- 

L.  T.  V.  73,  p.  365.  men,  Srd  series,  p.  219.    See  Att.- 

^  See  May,  Const.  Hist.  v.  1,  p.  Gen.  Collier's  observations,  Hans.  D. 

86 ;  Bowyer,  Const.  Law,  p.  173 ;  v.  202,  p.  732. 
Campbell's  Chief  Justices,  v.  3,  pp.         *  CampbeU's  Chief  Justices,  v.  3, 

184-192.   Walpole,  Life  of  Perceval,  p.  188. 
V.  1,  p.  182.    As  to  Mr.  Fox's  doubts 
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before  the  end  of  the  year  a  change  of  ministry  occurred,  which 
compelled  him  to  relinquish  it.  The  mature  and  unbiassed  opinion 
of  Parliament  upon  the  question  may  be  gathered  from  a  debate  in 
the  House  of  Lords  on  July  7,  1837,  upon  the  Lords'  Justices  Bill, 
wherein  the  union  of  political  functions  with  those  of  permanent 
judicial  offices  was  unanimously  reprobated  by  the  highest  legal 
and  constitutional  authorities.  The  son  of  the  late  Lord  Ellen- 
borough  informed  the  House,  upon  this  occasion,  that  he  had  heard 
his  father  say  that,  while  he  thought  those  who  defended  his  ap- 
pointment to  a  seat  in  the  cabinet  had  '  very  much  the  best  of  the 
argument,'  nevertheless,  if  the  thing  were  to  be  done  again,  he 
should  not  act  as  he  had  done.' 

The  Archbishop  of  Canterbury  appears  in  the  list  of  Arch- 
cabinet  ministers  during  the  administration  of  Sir  Kobert  orcanter- 
Walpole,  though  not  as  a  member  of  the  *  interior  council. '  ^  *^*^- 
Contemporary  memoirs  represent  him,  at  this  period,  as 
taking  an  active  part  in  pohtics,  ^nd  conferring  with 
his  colleagues  on  affairs  of  State."    But  we  may  safely 
conclude  that  no  similar  appointment  would  now  take 
place,  not  only  because  of  the  altered  relations  between 
the  Established  Church  and  the  State,  arising  out  of  the 
Eoman  Catholic  Emancipation  Act,  and   the  repeal  of 
the  civil  disabilities  of  dissenters,  but  on  account  of  the 
altered  state  of  public  opinion  in  reference  to  the  active 
participation  of  clergymen  in  political  affairs.* 

No  '  priest  or  deacon,  or  minister  of  the  (Established)  Church  of 
Scotland '  is  eligible  to  be  elected  to  the  House  of  Commons.^  But 
by  an  Act  passed  in  1870,  a  clergyman  of  the  Church  of  England  is 
empowered  to  relinquish  his  clerical  office  :  whereupon  his  civil 
disabilities  cease.  Dissenting  ministers  are  not  disqualified.^^  Or- 
dained priests,  and  ministers  in  actual  service,  are  disqualified  in 
Victoria  (Australia)  and  Church  of  England  clergy,  notwithstand- 
ing that  they  hold  no  licence,  and  have  relinquished  the  care  of 
souls.^ 

«  Mir.  of  Pari.  1837,  p.  2166.  p.  746. 

"f  Haydn's  Book  of  Ihg.  p.  92.  ^  Act  41  Geo.  III.  c.  63. 

'  Harris'  Life  of  Hardwicke,  v.  1,  *  CimniDgham,  Law  of  Elec.  ed. 

p.  383 ;  V.  3,  p.  463.  1880,  p.  10.  Hans.  D.  v.  199,  p.  868 ; 

•  See  Holy  Orders,  as  disqualify-  v.  201,  p.  1366. 
ing  for  the  House  of  Commons  or  **  Victoria  Leg.  Ass.  Votes  and 

the  Bar.    Law.  Mag.  n.8.  ▼.  13,  p.  1.  Proc.  1877-8,  v.  1,  Appx.  D.  Nos.  1, 

Hans,  D.  v.  196,  p.  1466 ;  v.  196,  2,  and  4. 
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Both  the  archbishops  of  Canterbury  and  York,  how- 
ever, claim  a  prescriptive  right  to  be  summoned  to  the 
Privy  Council;  and  a  similar  honour  is  usually  conferred 
upon  the  bishop  of  London.  The  claim  of  the  arch- 
bishop of  Canterbury  to  a  seat  in  the  Privy  Council 
dates  back  to  ancient  times,  when  this  dignitary  occupied 
a  very  prominent  and  influential  position  in  the  govern- 
ment of  the  country. 

In  the  10th  Rich.  II.  the  archbishop  of  Canterbury  delivered  to 
Parliament  a  solemn  protest,  claiming  for  himself  and  his  successors 
the  right  of  being  present  at  all  the  king's  councils,  whether  general, 
or  special,  or  secret.*  The  archbishop  of  York  also  asserts  his  pre- 
scriptive right  to  be  one  of  the  king's  councillors.*" 

Master  of  The  Moster  of  the  Mint  is  another  functionary  who 
used  to  form  part  of  the  administration,  vdth  occasionally 
a  seat  in  the  cabinet,  but  who  was  afterwards  excluded 
thereirom.  This  office  is  one  of  much  responsibility, 
and  from  an  early  period  in  the  reign  of  George  III.  was 
accounted  of  high  poHtical  consideration,  and  always 
filled  by  a  prominent  member  of  the  existing  ministry. 
This  led  to  its  being  regarded  very  much  in  the  hght  of 
a  sinecure ;  and  it  became  usual,  at  length,  that  it  should 
be  held  in  conjunction  with  some  other  public  depart- 
ment. Pursuant,  however,  to  the  recommendation  of  a 
royal  commission,  in  1849,  on  the  constitution  and 
management  of  the  Mint — which  was  confirmed  by  the 
Commons'  Committee  on  Official  Salaries  in  1850 — the 
mastership  of  the  mint  ceased  to  be  a  political  office, 
and  was  made  permanent,  the  incumbent  being  the 
working  head  of  a  numerous  estabhshment,  under  the 
superintendence  of  the  Treasury.  In  1870,  however, 
the  chancellor  of  the  exchequer  was  made  ex  officio 
master  of  the  mint,  and  the  parhamentary  representa- 


•  Rot.  Pari.  V.  3,  p.  223.  ments  of  the  Privy  Council,  introd. 

'  Nicholas,  Proc.  Privy  Coun.  v.    Lxiv. ;  Murray's  Handbook  of  Church 
1,  p.  iii.    And  see  Brodrick's  Judg-    and  State,  p.  105. 
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tive  of  the  department ;  the  executive  duties  of  the 
Mint  being  performed  by  the  deputy  master.  A  similar 
arrangement  in  regard  to  the  office  of  first  commis- 
sioner of  pubUc  works  was  advised  by  a  committee  of 
the  House  of  Commons,  in  1860,  but  the  government 
have  expressed  a  decided  objection  to  the  proposed 
alteration  upon  constitutional  grounds. 

The  office  of  Coinmander-in-chief  is  one  which,  when  Comman- 
held  by  the  Duke  of  WelHngton,  was  associated  with  a  chief. 
seat  in  the  cabinet  so  long  as  his  political  friends  were  in 
power.  Afterwards,  when  a  Whig  ministry  came  in,  the 
duke  was  retained  in  office,  but  the  post  was  made  non- 
poUtical;  and  has  continued  to  be  so  regarded  ever 
since.  The  office  of  Master-General  of  the  Ordnance, 
aboUshed  in  1855,  was  one  of  great  dignity  and  import- 
ance. Up  to  1821,  the  master-general  was  invariably  a 
member  of  the  cabinet,  and  it  was  his  pecuUar  duty 
to  advise  and  assist  the  government  with  reports  and 
opinions  upon  military  details  connected  with  questions 
under  their  consideration.^ 

Having  completed  the  enumeration  of  the  officers  of 
state  of  whom  the  Cabinet  Council  is  properly  composed, 
and  of  those  who,  for  various  reasons,  have  ceased  to  be 
considered  ehgible  for  this  hiffh  position,  we  proceed  to  Minister 

,      .  ^  m  1  ^  ,  1  1     •    •  •  not  of  the 

designate  the  offices  that  constitute  the  administration,  cabinet. 
apart  from,  and  besides  those  included  in  the  cabinet. 
The  following  Hst  includes  all  the  offices  which,  in  addi- 
tion to  those  held  by  cabinet  ministers,  are  necessarily 
vacated  on  a  change  of  ministry.*"  Certain  of  the  most 
eminent  of  these  functionaries  are  invariably  admitted 
into  every  cabinet,  but  no  particular  rule  or  custom  is 
observed  in  their  selection ;  personal  considerations,  as 
has  been  already  remarked,  influencing  the  choice  of 

J  Clode,  Mil.  Forces,  v.  2,  pp.  206,    and  Dodd's  Manual  of  Dignities,  p. 
242, 767.  309. 

^  See  Murray's  Handbook,  p.  102, 
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the  premier  in  this  respect  more  than  considerations 
connected  with  the  relative  importance  of  the  offices 
themselves : — 

Five  junior  Lords  of  the  Admiralty. 

Three  junior  Lords  of  the  Treasury. 

Chief  Commissioner  of  Works  and  Public  Buildings. 

Chancellor  of  the  Duchy  of  Lancaster. 

President  of  the  Board  of  Trade. 

Postmaster-General. 

Paymaster-General. 

President  of  the  Local  Gbvernment  Board. 

President  of  the  Board  of  Health  and  Vice-President 
of  the  Committee  of  Council  for  Education. 

Two  joint  Secretaries  of  the  Treasury. 

First  Secretary  of  the  Admiralty. 

Parliamentary  Secretary  to  the  Local  Government 
Board. 

ParUamentary  Under-Secretaries  for  the  Home  De- 
partment, for  Foreign  Affairs,  for  the  Colonies,  for  War, 
and  for  Lidia. 

Judge  Advocate-General. 

Attorney-General  and  SoUcitor-GeneraL* 

For  Scotland :  the  Lord  Advocate,  and  the  Solicitor- 
General,  the  Secretary  and  Keeper  of  the  Great  Seal."" 

For  belaud  :  the  Lord  Lieutenant  (who  is  invariably 
a  peer),  the  Chief  Secretary,  the  Lord  Chancellor,**  the 
Attorney-General,  and  the  Solicitor-General. 

Also  the  following  officers  of  the  Eoyal  Household  : 
the  Lord  Steward,  the  Lord  Chamberlain,  the  Master  of 
the  Horse,  the  Treasurer,  Comptroller  and  Vice-Cham- 
berlain, the  Captain  of  the  Corps  of  Gentlemen-at-Arms, 
the  Captain  of  Yeomen  of  the  Guard,  the  Master  of  the 


*  Law  officers  of  the  crown  are  expressly  disqualified    from   sitting 

never    admitted   into    the    British  in  the  H.  of  C.  by  the  Act  1  &  2 

cabinet.  Gteo.  IV.  c.  44.     This  is   the  only 

"*  This  office  was  instituted   in  office  in  the  list  which,  if  held  by  a 

1886,  by  48  &  49  Vict.  c.  61.  commoner,  is   incompatible  with  a 

■^  The  lord  chan.   of  Ireland  is  seat  in  that  chamber, 
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Buckhounds,  the  Chief  Equerry  or  Groom  in  Waiting, 
and  Clerk  Marshall,  the  Mistress  of  the  Bobes,  and  the 
Lords  in  Waiting. 

Some  changes  are  occasionally  made  amongst  the  officers 
ambassadors  to  the  principal  foreign  courts,  and  also  rwao^vai 
among  the  colonial  governorships,  upon   a  change  of  H^  ^^ 
ministry  ;  but  no  invariable  rule  prevails  in  this  respect.  mini«try. 
It  is,  of  course,  competent  to  any  administration,  upon 
assuming  the  government  of  the  country,  to  require  the 
removal  of  these,  or  of  any  other  public  functionaries, 
whom  it  may  be  desirable,  for  pohtical  reasons,  to  dis- 
place ;  but  a  wise  discretion  is  exercised  on  this  point, 
with  a  view  to  encroach  as  Uttle  as  possible  upon  the 
permanent  element  of  the  public  service,  for  reasons  that 
will  be  hereafter  explained.  And  it  is  held  that  the  con- 
tinuance in  oflSce  of  any  such  functionary,  under  suc- 
cessive administrations,  involves  no  compromise  of  his 
private  pohtical  opinions.** 

The  office  of  private  secretary  to  a  member  of  the  Private 
government,  being  purely  a  personal  appointment,  is  J^J^, 
necessarily  relinquished  on  the  minister  resigning  office. 
A  private  secretary  is  very  frequently  retained  in  office 
by  an  incoming  minister  on  the  recommendation  of  his 
former  chief.^ 

Every  minister  of  the  crown  is  entitled  to  have  a  private  secre- 
tary, and  the  leader  of  the  House  of  Commons  is  privileged  to 
appoint  two  private  secretaries,  one  of  whom  is  usually  selected 
from  the  office  of  which  the  minister  is  the  chief,  and  is  chosen 
without  reference  to  politics.**  The  first  lord  of  the  treasury  has 
now  three  private  secretaries,  and  the  chancellor  of  the  exchequer 
two.^  Private  secretaries  of  cabinet  ministers  receive  no  salary,  if 
ikej  have  a  seat  in  the  House  of  Commons,  otherwise  they  are 
allowed  300/.  a  year,  in  addition  to  the  salary  they  may  derive  from 
the  department  to  which  they  belong."    Private  secretaries  to  heads 


«  Dodd's  Manual  of  Dignities,  p.  '  Civ.  Serv.  Est.  1876-6,  p.  72, 

809.  •  Rep.  on   Off.   Sal.  Com.  Pap. 

»  Helps  on  Govt.  p.  184.  1860,  v.  16.    Evid.  27-29.    Approp. 

'  Mr.  Disraeli,  Hans.  D.  v.  196,  Acts,  Civ.  Services,   1873-4 ;  Com. 

p.  37.  Pap.  1876,  v.  60,  p.  61. 
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of  departments,  not  in  the  cabinet,  are  aUowed  150Z.  a  year.^  Pri- 
vate secretaryships  in  the  civil  service  are  generally  considered  as 
corresponding  to  a  post  on  the  sta£f  of  the  army,  and  do  not  inter- 
fere with  the  position  which  their  occnpants  may  hold  in  any  per- 
manent department.  Almost  all  these  functionaries  hold  their 
appointments  in  connection  with  a  clerkship,  either  in  the  office  of 
their  chief,  or  in  some  other  branch  of  the  public  service.** 

The  several  members  of  the  administration  are  form- 
ally appointed  to  their  respective  offices  by  the  sovereign, 
at  a  meeting  of  the  Privy  Council,  specially  holden  for 
the  purpose.  They  are  introduced  to  the  sovereign  by 
the  prime  minister,  when  they  receive  the  seals  and 
symbols  of  office  from  the  royal  hands,  which  they  are 
then  permitted  to  salute.  Upon  the  accession  of  a  new 
sovereign,  all  the  ministers  deliver  up  the  emblems  of 
their  different  offices  to  the  new  monarch,  at  a  meeting 
of  the  Privy  Council ;  receiving  them  back  again  from 
the  royal  hands,  if  it  is  intended  that  they  should  con- 
tinue in  office."" 

While  its  members  may  vary  in  number,  according 
as  it  is  deemed  expedient  to  combine  two  offices  in  the 
hands  of  one  person — or  to  provide  that  a  particular 
office  shall  be  made  permanent  and  non-political,  or  the 
reverse — they  rarely  exceed  fifty,  or  at  the  most  sixty, 
individuals.  These  gentlemen  hold  their  appointments 
during  pleasure,  a  tenure  which  was  anciently  universal, 
and  still  prevails  in  theory  with  regard  to  nearly  every 
office  held  under  the  crown ;  the  exception  being  in  the 
case  of  the  judges,  the  comptroller  and  auditor-general, 
and  similar  public  functionaries,  who  are  made,  by  Act 
of  Parliament,  independent  of  the  crown,  and  who  are 
appointed  during  good  behaviour.^ 

All  the  members  composing  an  administration  are 
understood  to  concur  in  general  principles  of  public 


»  Rep.  on  Public  Offices,  Com. 
Pap.  1854,  V.  27,  p.  855. 

"  Rep.  Com*.  Diplomatic  Service, 
Com.  Pap.  1801,  v.  6.    Evid.  2125. 


'  Campbell's  Lives  of  the  Chan. 
V.  7,  p.  342. 

"  See  ante^  vol.  1,  p.  630. 
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policy  and  legislation  ;  and,  if  they  possess  seats  in 
Parliament,  are  expected  to  co-operate  together  in  all 
matters  not  specifically  agreed  upon  as  open  questions. 
They  all  resign  when  the  cabinet  retires,  or  is  dismissed, 
and  their  offices  are  placed  at  the  disposal  of  the  states- 
man who  is  nominated  by  the  sovereign  as  the  head  of 
the  new  ministry. 

Among  the  offices  enumerated  in  the  foregoing  list,  Necessity 
some  will  be  found  that  partake  of  the  nature  of  sine-  i2>utiS? 
cures ;  or  that,  at  any  rate,  have  very  light  duties  pro-  ^^y  ^^ 
perly  belonging  to  them ;  such  as  the  lord  privy  seal,  duties, 
the  paymaster-general,  and  the  chancellor  of  the  duchy 
of  Lancaster.  To  these  might  be  added,  the  lord  presi- 
dent of  the  council  and  the  junior  lords  of  the  treasury, 
excepting  that  the  duties  formerly  assigned  to  the  lords 
of  the  treasury  would,  if  still  performed,  render  their 
offices  of  considerable  departmental  importance.  This 
state  of  things,  if  objectionable  in  theory,  is,  in  practice, 
of  material  advantage  to  the  working  of  parliamentary 
government,  and  serves  to  remedy  what  would  otherwise 
be  a  serious  defect  in  that  system.^  As  a  general  rule, 
cabinet  ministers,  however  competent,  from  previous 
knowledge  and  experience,  to  give  judicious  advice  on 
the  subjects  which  ordinarily  engage  the  attention  of  a 
government,  have  no  time  to  spare  for  the  deUberate  in- 
vestigation of  new  topics  which  unexpectedly  present 
themselves  for  consideration.  And  when  it  is  necessary 
to  institute  minute  enquiries  into  matters  of  detail,  in 
order  to  arrive  at  a  proper  determination  of  such  ques- 
tions, recourse  must  be  had  to  the  services  of  others 
whose  time  is  not  wholly  absorbed  with  their  own  official 
business.  Members  of  either  House  of  Parliament,  who 
are  out  of  office,  and  are  disposed  to  turn  their  attention 
to  the  questions  of  the  day,  have  ample  leisure  for  such 

y  See  Rep.  on  Official  Sal.  Com.     Gladstone,  Hans.  D.  v.  196,  p.  864 ; 
Pap.  1860,  V.  16.    Evid.  136,  142,    v.  197,  p.  640;  v.  203,  p.  887. 
170,    186,    193,    1226,    1268.    Mr. 
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investigations ;  but  it  is  otherwise  with  cabinet  ministers, 
who  are  usually  so  engrossed  with  the  duties  of  their 
respective  departments,  that  they  can  seldom  undertake 
new  enquiries ;  or  even  examine  into  the  actual  results, 
to  the  country  at  large,  of  measures  which  have  been 
adopted  by  ParUament,  perhaps  upon  their  own  recom- 
Poiiticai     mendation.     This  defect,  which  has  become  sufficiently 
^thiight  apparent  to  occasion  grave  disquietude  among  the  well- 
duties,       wishers  of  our  present  constitutional  system,  would  be 
altogether  insurmountable  if  every  man  in  the  cabinet 
had  his  time  as  fully  occupied  as  is  the  case  with  the 
principal  ministers  of  the  crown." 

See  observations  on  the  subject  in  an  article  in  the  '  Edinburgh 
Review,'  with  suggestions  for  remed3ring  this  great  and  increasing 
evil,  which  renders  official  service,  especially  in  the  higher  depart- 
ments, more  onerous  every  year,  and  demands  from  ministers  of  the 
crown  '  severe,  unremitting,  and  exhausting  labour,  such  as  the  phy- 
sical powers  of  few  men  can  long  sustain.'  *  *  Anybody  acquainted 
with  official  life  knows  how  attention  to  a  large  amount  of  details 
and  interruptions  by  persons  whose  business  is  not  particularly  im- 
portant, exhausts  the  energies  of  the  head  of  an  office,  and  lessens 
the  attention  he  could  otherwise  pay  to  important  matters.'  ^ 

But,  by  including  among  the  offices  to  be  held  by 
responsible  ministers,  some,  the  duties  of  which  are  so 
light  as  not  to  require  the  continued  personal  attendance 
of  the  incumbents  of  the  same  at  their  departments,  the 
defect  is  considerably  lessened,  if  not  altogether  removed. 
The  persons  chosen  to  fill  offices  of  this  description  have 
generally  been  selected  for  their  capacity  to  aid  the 
government,  by  the  assistance  they  can  affi3rd  to  the 
heavily  worked  ministers,  and  for  the  aptitude  for  public 
business  they  have  displayed  as  independent  members  of 
Parliament.''  In  this  way  an  opportunity  is  afforded  of 
introducing  into  the  government  men  of  marked  ability 
or  influence — or  who  may  represent  large  classes  and 

'  Bep.  on  Official  Salaries,  Com.  189,  p.  817. 
Pap.  1860,  V.  15.    Evid.  1225, 1408.  «  Kep.  on  Official  Sal.  Com.  Pap. 

•  Ed.  Rev.  V.  96,  p.  230.  1860,  v.  16.    Evid.  1261, 1262. 
»>  Sir  S.  Northcote,  Hans.  D.  v. 
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great  interests  iq  the  country— or  different  shades  of 
political  opinion  among  members  of  the  same  party — 
and  yet  who  may  be  unwilling  or  unable  to  undertake 
the  duties  of  a  laborious  department.* 

Upon  the  formation  of  Lord  Grey's  government,  in  1830,  he 
offered  to  Lords  Lansdowne  and  Holland  offices  of  great  labour  and 
importance ;  but  they  both  declined,  on  the  plea  of  insufficient 
health  and  strength.  He  then  tendered  to  them  the  offices  of  presi- 
dent of  the  council  and  chancellor  of  the  duchy  of  Lancaster,  which 
they  accepted.  Had  he  not  been  able  to  proffer  to  these  eminent 
noblemen  offices  of  this  description,  the  government  and  the  country 
must  have  lost  the  benefit  of  their  abilities,  and  the  political  strength 
derivable  from  their  connection  with  the  cabinet.*  Again,  in  1846, 
the  government  were  enabled  to  obtain  the  valuable  assistance  of 
Mr.  Macaulay  in  the  cabinet,  by  tendering  to  him  the  easy  post  of 
paymaster-general ;  he  being  unwilling  again  to  accept  the  laborious 
office  of  secretary-at-war,  which  he  had  held  under  a  former  admi- 
nistration.' 

By  connecting  such  men  with  a  government,  through 
the  tie  of  a  lucrative  oflSce,  you  are  able  to  govern  more 
effectively,  and  with  the  full  strength  of  party  combina- 
tion, which  is  absolutely  necessary  to  success  under  our 
parliamentary  system.^ 

The  services  of  such  persons  are  of  great  importance  serWoesof 
to  a  ministry  in  various  ways ;  and  their  extra  duties,  i^g'* 
though  accidental  and  temporary,  together  give  them  ^^^ 
very  constant  emplojrment.     They  assist  the  deUbera-  duty. 
tions  of  government,  bringing  the  help  of  their  talents 
or  party  influence  in  aid  of  consultations  upon  measures 
to  be  introduced;  and  they  afterwards  afford  substantial 
support  in   carrying   the  same   through   Parliament.** 
They  serve  as  unpaid  members  of  commissions  (being 
already  in  receipt  of  salaries  from  their  offices)  and  in 
such  investigations  acquire  knowledge,  which  is  of  im- 
mense advantage  to  them  as  members  of  the  govern- 
ment.     They    are    free    to    sit    upon    parhamentary 

*  Rep.  on  Official  Sal.  Com.  Pap.  '  lb.  Evid.  1260. 

1860,  V.  15.    Evid.  168,  839, 1222.  •  lb.  Evid.  341. 

«  lb.  Evid.  1223.  >»  lb.  Evid.  190. 
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committees  on  public  questions,  on  which  it  is  necessary 
that  the  government  should  be  represented.  They 
have  leisure  to  undertake  the  conduct  of  government 
business,  generally,  in  Parliament,  and  to  prepare 
themselves  for  the  explanations  required  to  further  the 
same  ;  especially  in  regard  to  Bills  of  trade  and  finance. 
They  are  able  to  investigate  numerous  questions  that 
will  arise,  from  time  to  time,  whether  out  of  parliamen- 
tary enquiries,  or  on  behalf  of  the  secretaries  of  state, 
or  the  chancellor  of  the  exchequer;  giving  to  these 
ministers  the  benefit  of  their  opinion,  which  is  of  great 
service  in  enabling  them  to  form  a  judgment  on  matters 
often  of  very  considerable  moment.*  They  can  also 
undertake  to  represent  such  of  the  administrative  de- 
partments, in  both  Houses,  as  are  not  directly  repre- 
sented therein  by  their  respective  chiefs ;  a  service 
which,  in  itself,  is  essential  to  the  satisfactory  working 
of  parUamentary  government.^ 
Question-  ^^^*'»  admitting  the  benefits  arising  from  the  existence 
abieadvis-  of  thcsc  officcs,  the  qucstion  has  been  raised  whether  it 

ability  of     .  1  .        •         1  1      •  •       •    1  .         /r>  ,  .   , 

offices  of  IS  not  objectionable  in  principle  to  retain  oflaces  which 
in^the^^  are  virtually  sinecures,  in  order  that  the  incumbents 
cabinet  thereof  may  have  seats  in  the  cabinet,  and  be  free  to 
undertake  any  duty  that  is  required  of  them ;  and  it 
has  been  queried,  whether  it  might  not  be  better  to  set 
apart  formally  a  certain  number  of  seats  in  the  cabinet, 
to  be  held  by  salaried  ministers  of  the  crown,  but 
without  the  burden  of  any  departmental  office  in  con- 
nection therewith.  There  would,  in  reaUty,  be  very 
little  difference  between  such  a  plan  and  the  existing 
practice ;  the  alternative  suggested  would  simply  com- 
pensate persons  for  services  as  members  of  government, 
without  giving  them  direct  official  functions ;  but  such 
a  proceeding  would  be  altogether  opposed  to  constitu- 


«  Rep.  on  Official  Sal.  Com.  Pap.  1860,  v.  16.    Evid.  136,  142,  185- 
191,  1468.  J  Ih,  Evid.  130. 
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tional  precedent.^  We  have  already  seen  that  it  is  not 
unusual  for  a  seat  in  the  cabinet  to  be  assigned  to  some 
veteran  statesman,  who  is  willing  to  afford  the  benefit 
of  his  experienced  counsels,  although  unable  to  assume 
the  cares  of  office ;  but,  under  such  circumstances,  no 
regular  official  labour,  of  any  description,  is  exacted, 
and  no  salary  is  given.  For  the  usage  of  the  constitu- 
tion requires  that  a  distinct  office  shall  be  conferred  in 
order  to  justify  payment  for  services  rendered. 

The  question  whether  such  services  are  performed 
exclusively  on  behalf  of  a  particular  office,  or  whether 
they  are  of  a  more  general  character,  is  wholly  imma- 
terial. It  is  impossible  to  ensure  the  regular  and 
efficient  discharge  of  any  description  of  work  without 
due  compensation ;  and  it  is  therefore  imperative  that 
if  the  assistance  of  the  best  men  of  the  party  in  power, 
in  carrying  on  the  government,  is  to  be  obtained,  some 
method  must  be  found  to  secure  to  them  a  proper 
pecuniary  equivalent  for  their  time  and  labour.  This 
is  now  effected  by  the  retention  of  the  offices  above 
enumerated  among  the  number  of  those  set  apart  for 
members  of  the  cabinet.  And  taking  into  account  the 
mass  of  work,  official  and  parliamentary,  which  ordina- 
rily devolves  upon  cabinet  ministers,  it  was  the  declared 
opinion  of  Sir  Kobert  Peel,  that  the  number  of  pohtical 
offices  capable  of  being  made  use  of  in  order  to  secure 
for  an  administration  the  assistance  required,  did  not 
admit  of  any  reduction.^  Since  his  time,  however,  the 
mastership  of  the  mint,  which  was  formerly  a  sinecure 
political  office  of  this  description,  has  been  made  non- 
political  and  permanent ;  and  another  office,  that  of 
paymaster-general,  the  actual  duties  of  which  are  ex- 
ceedingly %ht,  is  now  invariably  held  in  connection 
with  some  other  political  appointment. 


k  Rep.  on  Official  SaL  Com.  Pap.  *  Rep.  on  Official  Sal.  Com.  Pap. 

1860,  V.  16.    Evid.  1448, 1444.  1860,  v.  16.    EvicL  a24. 
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It  was  a  saying  of  Mr.  Pitt,  that  when  the  premier  was  a  peer, 
it  was  the  duty  of  the  lord  privy  seal  to  sit  near  him  in  the  House  of 
Lords  *  and  keep  off  the  moths.'  ®  But  such  is  the  value  now  set 
upon  this  oflBce,  and  upon  that  of  chancellor  of  the  duchy  of  Lan- 
caster, that  in  1869,  for  the  first  time,  they  were  included  by  Parlia- 
ment amongst  the  offices  the  holding  of  which,  for  a  certain  period, 
would  warrant  the  grant  of  a  pension.?  Li  1871  Lord  Dufferin,  the 
then  chancellor  of  the  duchy  of  Lancaster,  and  paymaster-general, 
gave  a  humorous  account  of  the  multifarious  duties  imposed  upon 
him  by  government.*! 

It  is  evident,  therefore,  that  in  the  progress  of  ad- 
ministrative reform  efforts  have  been  made  to  lessen  the 
number  of  offices  that  partake  of  the  nature  of  sinecures, 
even  to  the  verge  of  interfering  with  the  efficient  dis- 
charge of  the  onerous  duties  devolving  upon  the  re- 
sponsible servants  of  the  crown. 
Plurality  With  reference  to  the  combination  of  two  offices  in 

the  hands  of  one  person,  it  should  be  observed,  that 
this  is  altogether  a  matter  of  ministerial  arrangement, 
and  is  not  unfrequently  resorted  to,  at  the  discretion  of 
the  government.  It  can  be  authorised  at  any  time  by 
an  order  or  declaration  of  the  Queen  in  council,  as  it 
is  a  prerogative  of  the  crown  to  create,  regidate,  or 
abolish  offices.'  It  has  been  customary  for  the  vice- 
presidency  of  the  board  of  trade  to  be  held  in  con- 
junction with  the  post  of  paymaster-general ;  for  the 
office  of  lord  privy  seal  to  be  occasionally  associated 
with  that  of  postmaster-general ;  for  the  judge  advo- 
cate general  to  serve  as  one  of  the  Church  Estates 
commissioners,  and  for  the  different  secretaries  of  state 
to  relieve  one  another  in  their  several  departments  upon 
any  pressing  necessity. 

In  1855,  when,  during  the  absence  of  the  colonial  secretary  (Lord 
J.  Russell)  on  a  special  mission  to  Vienna,  the  duties  of  his  office 
devolved  upon  the  home  secretary,  the  premier  (Lord  Palmerston), 
to  relieve  Sir  G.  Grey  of  the  double  buriden,  which  began  to  press 


•  Hans.  D.  v.  203,  p.  886.  «  lb,  v.  204,  p.  931. 

«►  lb,  V.  196,  pp.  861,  864 ;   V.  'See  ante,  vol.  1,  p.  022. 

197,  p.  687;/K)*<,  p.  231. 
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unduly  upon  him,  undertook  himself  the  charge  of  current  colonial  Plarality 
business.'  The  offices  of  first  lord  of  the  treasury  and  chancellor  of  ^^  offioea. 
ihe  exchequer  used  frequently  to  be  held  by  the  same  person  ;  but 
it  is  doubtful  whether  they  will  be  so  held  again,  llie  Treasury 
Board  and  Board  of  Admiralty  could  not  be  administered  by  a  secre- 
tary of  state,  as  no  act  on  behalf  of  a  board  constituted  by  warrant 
can  be  performed  by  any  but  those  named  in  the  warrant.^ 

But  such  arrangements  are  merely  provisional,  and 
are  set  aside  whenever  their  temporary  purpose  has 
been  fulfilled,  or  the  exigencies  of  the  public  service 
require  it.  When  two  offices  are  formally  bestowed 
upon  one  person,  it  is  usual  to  provide  that  the  salary 
of  the  principal  office  only  shall  be  paid ;  thus  efiecting 
a  saving  to  the  public  so  long  as  the  plurality  con- 
tinues. 

The  most  notable  example  of  a  plurality  of  ministerial  offices  in 
the  hands  of  one  individual  occurred  in  1834,  at  the  time  of  the 
dissolution  of  the  Melbourne  cabinet,  when  the  Duke  of  Wellington 
was  sent  for,  and  advised  the  king  to  entrust  the  task  of  forming  an 
administration  to  Sir  Robert  Peel.  Sir  Robert  Peel  was  then 
travelling  on  the  Continent,  so  that  to  prevent  delay  the  duke,  with 
characteristic  promptitude,  himself  accepted  the  office  of  first  lord 
of  the  treasury,  together  with  the  seals  of  one  of  his  Majesty's 
principal  secretaries  of  state,  which  gave  him  authority  to  act  as 
secretary  for  all  the  departments,  home,  foreign,  and  colonial. 
His  sole  colleague  was  Lord  Lyndhurst,  who  accepted  the  office  of 
lord  chancellor.  This  proceeding,  though  confessedly  merely  pro- 
visional, and  only  intended  to  secure  to  Sir  Robert  Peel,  upon  his 
arrival,  a  freedom  of  choice  in  the  filling  up  of  his  ministry,  was 
severely  criticised  at  the  time.  Regarded  as  a  temporary  expedient, 
it  could  not  be  pronounced  unconstitutional,  though  if  resorted  to 
under  other  circumstances,  it  might  lead  to  serious  abuses.  A  pre- 
cedent in  defence  of  the  proceeding  was  adduced  in  the  case  of  the 
Duke  of  Shrewsbury,  who,  at  the  close  of  Queen  Anne's  reign,  ac- 
cepted the  office  of  lord  high  treasurer,  in  addition  to  the  offices  of 
lord  chamberlain  and  lord  lieutenant  of  Ireland,  already  in  his  pos- 
session. But  this  also  took  place  under  extraordinary  circumstances, 
and  did  not  continue  for  many  days.  Neither  case  would  admit  of 
justification  except  as  a  temporary  and  provisional  arrangement.*^ 


Ashley,  Life  of  Palmerston,  v.  "  Duke  of  WeUington,  Mir.  ParL 

88.  V.  28        "'      "       -      -    -.  - 
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Political  We  have  already  adverted  to  the  principle  whereby 

of'offioe  all  the  prominent  executive  offices  are  held  upon  the 
limited  to  tenure  of  parliamentary  confidence,  in  the  advisers  of 
body.  the  crown,  and  a  fair  proportion  of  the  political  element 
is  maintained  in  the  governing  body  of  every  political 
department.''  But  the  progress  of  enlightened  opinion 
of  late  years  favours  the  limitation  of  political  offices  to 
the  smallest  possible  number,  consistent  with  the  pre- 
servation and  efficiency  of  a  responsible  government, 
and  encourages  men  to  look  for  promotion  in  the  branch 
of  the  service  to  which  they  belong  merely  as  the  re- 
ward of  their  professional  zeal  and  efficiency,""  thereby 
avoiding  the  evils  of  the  American  system,  the  ill  effects 
of  which  have  been  elsewhere  pointed  out.^ 

It  is  to  the  manifest  advantage  of  the  State,  and  of 
the  whole  commonwealth,  that  differences  in  political 
opinion  with  the  government  of  the  day  should  not  dis- 
qualify for  the  service  of  the  crown.  An  active  opposi- 
tion to  the  government,  on  the  part  of  those  who  are 
employed  in  the  public  service  in  direct  subordination 
to  some  poUtical  functionary,  is  undoubtedly  a  just  and 
adequate  cause  for  dismissal ;  but  the  holders  of  more 
dignified  or  independent  offices,  such  as  military  or 
naval  officers,  lords  Ueutenant  of  counties,  sheriffs,  and 
other  distinguished  public  functionaries,  who  are  not 
immediately  engaged  in  political  affairs,  and  who  occupy 
an  influential  position  in  their  respective  localities, 
should  be  free  to  act  as  their  judgment  may  dictate 
upon  all  questions  of  public  policy ;  provided  they  do 
not  compromise  the  government  in  their  official  capa- 
city." 

Within  the  present  century  it  has  become  the  estab- 


*  See  ante.  vol.  I,  p.  612.  «  Heds.  D.  v.  199,  p.  1628.    But 

^  Earl  of  Derby  in  Rep.  Oom*.  see  proceedings  which  led  to  resLnia- 

Diplomatic  Service,  Oom.  Pap.  1870,  tion  of  Earl  of  Granard,  in  1872,  of 

V.  7.    Evid.  2377,  2604.  the  lord-lieutenancy  of  Leitrim.    lb, 

y  See  ante,  vol.  1,  p.  613 ;  pout,  p.  v.  212,  pp.  859,  1868, 1498, 1618. 
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lished  usage  to  account  all  offices  of  this  description  ^as 
being  tenable  by  men  who  are  politically  opposed  to  the 
existing  administration.  And  the  dismissal  of  persons 
from  such  offices  on  account  of  their  opposition  to  the 
government,  which  was  no  unusual  occurrence  in  the 
early  part  of  the  reign  of  George  HE.,  would  now  be  re- 
garded as  tyrannical  and  unjust.* 

Furthermore,  in  the  case  of  military  or  naval  officers, 
no  impediment  is  placed  in  the  way  of  their  becoming 
candidates  for  a  seat  in  the  House  of  Commons  ^  ;  and 
if  elected,  no  intemperate,  or  even  factious  language 
made  use  of  by  them,  in  their  place  in  Parliament — 
unless  taken  up  by  the  House  itself,  and  made  the  sub- 
ject of  an  address  to  the  crown — ^would  be  accounted 
a  sufficient  reason  for  dismissal  from  the  service.  And 
similar  freedom  of  speech  is  also  allowed  at  ordinary 
political  meetings,  provided  that  nothing  be  said  that  is 
treasonable,  or  a  direct  infringement  of  the  Mutiny  Act, 
or  the  Articles  of  War.® 

As  regards  those  who  are  directly  subordinate  to  ofScere 
any  member  of  the  administration  a  different  principle  natT  to* 
appUes.     They  are  bound  in  duty  to  serve  with  the  ut-  1^^^ 
most  fidelity  and  impartiality  their  superiors  in  office, 
whatsoever  may  be  the  political  opinions  they  may  re- 
spectively hold.     These  subordinate  functionaries  con- 
stitute the  permanent  element  of  the  public  service ; 
and  it  is  owing  to  the  happy  combination  of  the  political 
and  the  permanent  elements  in  the  administrative  system 
of  Great  Britain,  and  to  their  mutual  dependence  upon 
each  other,  that  its  successful  operation  is  attributable. 
For  *  in  every  department  of  state  there  is  a  permanent 


•  See  ante,  toL  1,  p.  610.  Ed.  Rev.  see  Ed.  Rev.  v.  125,  p.  534.  Clode, 
V.  126,  p.  12.  Hearn,  Gov.  of  Enfir.  MU.  Forces,  v.  1,  po.  160,  192.  In 
pp.  246-251.  Earl  Shelburne's  Life,  regard  to  naval  officers  on  half-pay 
V,  1,  p.  181.  writing  letters   in    newspapers    on 

^  Hans.  D.  v.  230,  p.  261.  questions  relating  to  the  public  ser- 

*  Corresp.  Will.  IV.  with  Earl  vice,  see  Hans.  D.  v.  201,  pp.  1142- 
Grey,  v.  1,  pp.  352-359,  368;  and  1461. 
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element,  and  also  what  may  be  termed  a  progressive 
and  political  one.  The  permanent  public  servants  pre- 
serve all  the  traditions  of  the  oflBce,  and  carry  on  the 
ordinary  business.  They  are  the  advisers  of  and,  to  a 
certain  extent,  a  check  upon,  the  new  political  chiefs 
who  come  in  without  experience ;  while,  on  the  other 
hand,  the  tendency  of  aU  permanent  officers  is  to  get 
into  a  certain  routine,  and  a  change  of  the  heads,  from 
time  to  time,  checked  by  the  permanence  of  those  who 
are  always  in  office,  tends  very  much  to  produce  an  im- 
proved system  of  administration  of  any  department.'^ 
]^uticai  Bq^  jj  jg  undeniable  that  a  needless  preponderance 

manent  of  the  political  element  must  entail  great  evils  upon  the 
oombinSi  public  service.  Certain  changes  of  poUcy  are  unavoid- 
ably incident  to  every  change  of  ministry.  *  As  a  neces- 
sary result  of  parUamentary  government,  all  the  depart- 
^  ments  of  state  are  subjected  to  parliamentary  control, 
and  more  or  less  expose?  to  the  fluctuating  influence  of 
party  politics^  The  predominant  party  will  be  in  power, 
and  will  select  its  own  instruments  of  government ;  and 
of  course  frequent  changes  of  administration  must  lead 
to  unsteady  steering  at  the  helm,  to  repeated  changes 
of  system,  and  infirmity  of  purpose,  and  to  much  waste- 
ful expenditure.  On  the  other  hand,  corresponding 
evils,  of  perhaps  greater  magnitude,  would  result  from 
an  undue  preponderance  in  the  permanent  element. 
Parliamentary  government  is  doubtless  a  complex  and 
difficult  system  to  work  out.  It  is  invaluable  in  the 
respect  it  shows  for  the  liberties  of  the  subject,  but  it  is 
peculiarly  exposed  to  abuses  in  matters  of  administra- 
tion. So  long  as  it  continues  in  operation  the  govern- 
ment of  the  country  must  be  carried  on  in  harmony 


*  Evid.    of  Sir   Charles  Wood  p.  836.    Sir  George  Lewis  used  to 

(afterwards  Lord  Halifax) — a  states-  say  that  '  his  duty  was  not  to  work 

man  who  presided  over  more  public  his  department,  but  to  see  that  his 

departments  than  any  of  his  contem-  department  was  worked.'    Hans.  D. 

poraries— in  Report  Com*,  on  Board  v.  217,  p.  1371. 
of  Admiralty,  Com.  Pap.  1861,  t.  6, 
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tnth  the  majority  in  Parliament,  and  to  ensure  this, 
some  measure  of  the  parliamentary  element  must  be 
infused  into  every  part  of  the  governing  body.^1  Kecent 
administrative  reforms,  however,  have  all  tended  to 
reduce  the  proportion  of  the  political  element,  by  re- 
cognising the  supreme  authority  and  responsibility  of 
the  parliamentary  chief  of  each  department;'^ he  must 
be  held  accountable  for  the  weakness  or  efficiency  of  all 
his  subordinates,  and  every  member  of  the  ministry 
must  share  with  him  in  this  responsibility/ 

Having  thus  secured  an  adequate  responsibility  for  pariia- 
the  efficient  administration  of  the  whole  public  service,  ™®|^nter* 
by  means  of  the  control  which  is  exercised  by  Parlia-  fere  with 
ment  over  cabinet  ministers.  Parliament  should  carefully  ^td  ^ 
abstain  from  any  direct  interference  with  the  subordinate 
officers  of  government.     Such  persons  can  only  receive 
instructions  as  to  the  performance  of  their  official  func- 
tions from  a  responsible  minister  of  the  crown.* 

It  is  competent  to  any  member  of  the  legislature  to 
call  the  attention  of  Parliament  to  abuses  or  irregulari- 
ties in  the  conduct  of  business  in  any  department  of 
state ;  but  the  intention  to  submit  a  case  of  complaint 
to  the  notice  of  either  House  ought  first  to  be  commu- 
nicated to  the  department  concerned,  so  as  to  afford  an 
opportunity  for  the  redress  of  the  particular  grievance. 
K  no  remedy  be  thus  obtainable,  it  would  be  proper  to 
appeal  to  the  House  to  appoint  a  committee  of  enquiry.^ 

For  *  it  is  not  the  departments  which  govern ;  they.  But  to 
strictly  speaking,  are  only  advisers  of  those  who  govern,  ministers 
A  department  ought  not  to  be  held  responsible  in  any  J^^^^^^ 
way,  for  very  often  the  advice  of  the  department  is  not 


•  Rep.  on  Official  Sal.  Com.  Pap.  162,  pp.  140,  286. 

1850,  V.  16.    Evid.  2658,  &c.    Rep.  »»  lb,  t.  174,  p.  416;  v.  184,  p. 

CD  Board  of  Admiralty,  Com.  Pap.  2164.    See  also,  oojectioDS  to  inter- 

1861,  V.  6,  p.  169.  ference  of  Parliament  with  prepara- 

'  See  post,  p.  221 .  tion  or  publication  of  annual  reports, 

»  See  the  case  of  Sir  Baldwin  by  departmental  officers,  lb,  v.  158, 

Walker,  Hans.  D.  v.  161,  p.  1631 ;  v.  p.  2083  j  v.  170,  p.  23. 
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taken.'    *  Those  who  are  responsible  for  the  conduct  of 
the  public  policy  must  act  as  they  think  fit.'  * 

Upon  this  principle  Mr.  Lowe,  the  vice-president  of  the  com- 
mittee of  council  on  education  (and  a  member  of  the  administration, 
though  not  of  the  cabinet),  notwithstanding  that  he  was  the  working 
head  of  the  Education  Department,  declared  that  he  should  not  have 
thought  it  necessary  to  resign  his  office — when  the  House  of  Com- 
mons, on  April  12,  1864,  passed  a  vote  of  censure  upon  the  depart- 
ment for  the  alleged  *  mutilation '  of  inspectors'  reports — had  it  not 
been  that  he  considered  his  personal  honour  and  veracity  to  have 
been  impugned.  He  thus  defined  his  position,  in  reference  to  the 
vote  of  censure,  before  a  committee  of  the  House  of  Commons  :  '  The 
department  was  censured,  but  that  would  not  have  concerned  me  ; 
that  would  have  been  the  government's  look  out.  I  considered  my 
personal  honour  was  struck  at,  which  caused  me  to  resign.' J 

For  the  same  reason,  it  is  equally  clear,  that  while 
the  Houses  of  Parliament  are  at  liberty  to  express  their 
opinion  as  to  the  manner  in  which  any  department  of 
the  public  service  is  conducted,  they  should  never  at- 
tempt to  impute  blame  in  such  matters  to  the  non- 
political  servants  of  the  crown  :  excepting,  of  course,  in 
cases  of  personal  misconduct. 

The  following  cases  will  illustrate  this  doctrine  : — An  enquiry  by 
the  House  of  Lords,  in  1841,  into  the  conduct  of  Mr.  Stanley,  assis- 
tant secretary  to  the  Irish  poor  law  commission,  in  making  an 
alteration  in  a  paper  ordered  to  be  laid  before  Parliament,  after 
receiving  such  order.'' 

Debates  in  the  House  of  Commons  in  the  years  1872-74  in  re- 
gard to  the  conduct  of  the  commissioners  of  national  education  in 
Ireland,  in  dismissing  the  Rev.  Mr.  O'Keeffe  from  the  office  of 
manager  of  the  Callan  schools,  in  obedience  to  a  rescript  from  Kome. 

Debate  in  the  House  of  Commons  in  May  1874,  on  a  proposed 
vote  of  censure  upon  Lord  Sandhurst,  commander  of  the  forces  in 
Ireland,  for  aUeged  official  irregularities,  which  was  n^atived, 
without  a  division.' 


•  Evid.  of  Rt.  Hon.  T.  Milner^  v.9,pJ81.  And  see  an^e,  vol.  1,  p.  444. 
Gibson,  before  Com*,  on  Trade,  Com.  *  Lds.  Jls.  1841.  Index,  pp.  609, 

Pap.   1864,  V.  7,  p.  549.    And  see  670.    Alsocaeeof  a  defaulting  secre- 

Heam,  (Jovt.  of  Eng.  p.  264.  tary  to  a  royal  commission.    Hans. 

J  Report,  Com*,    on    Education  D.  v.  233,  p.  196. 
Inspectors' Reports,  Com.  Pap.  1864,  '  Hans.  D.  v.  219,  pp.  396,  623. 
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But,  under  any  circumstances,  responsibility  for  the 
actions  of  subordinates  should  always  be  fixed  upon 
their  political  heads.  *  K  ministers  find  that  the  (per- 
manent) officers  of  the  departments  do  not  work  well 
under  them,  then  it  is  their  duty  to  devise  some  remedy 
for  this  inconvenience;  but  the  responsibility  should 
not  be  divided,  it  should  be  imposed  only  on  those  who 
are  able  to  answer  for  themselves  in  the  House.'  ° 

Thus,  in  1873,  the  Committee  of  Public  Accounts 
reported  unfavourably  of  the  financial  administration 
of  the  Post  Office,  and  expressly  disapproved  of  the 
proceedings  of  Mr.  Scudamore,  the  second  secretary  of 
the  department,  in  appropriating  enormous  cash  balances 
on  hand  to  a  particular  service,  without  the  knowledge 
of  the  Treasury,  or  the  authority  of  Parliament.  But 
in  a  debate  in  the  House  of  Commons  upon  these  trans- 
actions, Mr.  Gladstone  (first  lord  of  the  treasury)  ob- 
served that  Mr.  Scudamore's  conduct  might  be  very 
properly  animadverted  upon  in  a  report  of  a  committee, 
but  that  h^  was  *  not  a  fit  subject  for  the  censure  of  the 
House.  It  is  the  political  officers  of  this  House  who 
stand  between  the  permanent  officers  and  its  censure.' 
And  *  the  House  is  bound  to  take  the  utmost  care  to 
avoid  the  cardinal  error  of  treating  the  permanent  ser- 
vants of  the  Post  Office  as  proper  objects  of  parliamen- 
tary censure.'** 

It  is  of  the  first  importance  to  the  public  interests  Good  un- 
that  the  best  possible  understanding  should  prevail  be-  ?^i^^" 
tween  the  permanent  officers  of  the  crown  and  their  tween 
political  chiefs.    This  can  only  be  ensured  by  reciprocal  ^a  J)er- 
confidence  and  respect;  and  nothing  has  contributed  ^^^ 
more  to  elevate  the  English  administrative  system  to  its 
present  high  standard  of  excellence  than  the  uniform 


■  Sir  Charles  Wood,  Hans.  D.  t.    Corresp.   &c.  on  Exch.  and  Audit 
161,  p.  1266;  Mr.  Gladstone,  ib,  p.    Depts.  Act,  Com.  Pap.  1867,  v. 


2085 :  and  see  V.  162,  p.  1392 ;  Mr.    p.  209 ;  Ld.  G.  HamUton ;  Hans.  D. 

DisraeH,  t&.  v.  195,  p.  40;  Sir  Wm.    v.  232,  p.  313. 

Dunbar,  comp.    and  aud.   genl.  in  "*  Hans.  D.  v.  217,  p.  1229. 
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maintenance  of  a  spirit  of  hearty  co-operation  and 
mutual  good-will  between  the  political  and  permanent 
servants  of  the  crown,  totally  irrespective  of  personal 
opinions  upon  the  politics  of  the  day.  Witness  the 
testimony  of  Mr.  Disraeli,  in  reference  to  his  first  ap- 
pointment as  chancellor  of  the  exchequer,  in  1852  : — 

*  When  I  went  to  the  Treasury  the  principal  perma- 
nent civil  servants  of  the  crown  were  all  men  of  even 
extreme  Liberal  opinions.  They  had  been  appointed 
by  the  previous  government,  and  of  course  they  were, 
in  their  opinions,  hostile  to  our  government;  but  I 
treated  them  with  implicit  confidence,  and  they  served 
me  with  the  greatest  zeal  and  fidelity,  I  may  say  even 
with  devotion.'  *  The  permanent  civil  officers,'  he  added, 
*did  their  duty  cordially  and  completely;  and  they 
would  do  their  duty  cordially  and  completely  to-morrow, 
if  there  were  a  change  of  government ;  that  is  my  de- 
cided opinion.'"*  It  is  unquestionably  the  bounden  duty 
of  all  public  servants — whether  they  owe  their  appoint- 
ments, in  the  first  instance,  to  political  preferences,  or 
not — to  show  the  utmost  fidelity  towards  their  official 
superiors,  for  the  time  being,  otherwise  they  would  be 
justly  amenable  to  censure  and  removal  from  office.** 
Permanent  civil  servants,  of  the  higher  grade,  should, 
moreover,  be  free  to  express,  to  their  political  chiefs, 
their  opinions  upon  any  matter  under  consideration. 
But  once  an  act  has  been  decided  upon,  it  is  not  be- 
coming in  them  to  criticise,  or  comment  unfavourably 
upon  the  proceedings  of  government  in  relation  thereto .*^ 

Excel-  An  equally  emphatic  acknowledgment  of  the  integrity,  ability 

lence  of      ^jd  zeal  displayed  by  the  subordinate  officers  of  the  crown  in  Great 
civil  "*^^     Britain  will  be  found  in  a  paper  laid  before  Parliament  in  1868, 
servioe.       which  contains  a  series  of  letters  written  by  the  several  secretaries 
of  state  for  foreign  afiairs,  from  1834  to  1866,  upon  the  occasion 

p  Beport  on  Dockyard  Appoint-  vol.  IjP,  629,  &c. 
mente,  Com.  Pap.  1862-3,  v.  25,  pp.  '  Third  Rep.  Com*.  Civ.  Serv. 

800,  301.  Exp.  p.  232,  Com.  Pap.  1873,  v.  7. 

1  See  further  on  this  subject,  ante. 
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of  their  quitting  office.  These  letters  vie  with  one  another  in  ex- 
pressions of  esteem  and  gratitude  for  the  able  and  indefatigable 
assLstance  rendered  by  the  clerks  of  the  Foreign  Office  of  every 
grade,  to  the  minister  in  charge  of  that  important  department." 
Similar  testimony  to  the  efficiency  and  honesty  which  characterise 
the  permanent  civil  service  of  Great  Britain  will  be  found  in  reports 
submitted  to  the  Congress  of  the  United  States  in  1868  to  1874,  in 
favour  of  the  introduction  of  a  new  rule  of  appointments  in  the 
public  offices  at  Washington  and  elsewhere,  requiring  positions  in  a 
higher  grade  to  be  filled  from  the  grades  below,  with  such  provisions 
as  would  ensure  the  retention  of  competent  clerks  through  every 
change  of  administration  ; — thereby  exchanging  the  objectionable 
and  demoralising  system  hitherto  prevailing  in  that  country,  for  the 
English  civil  service  tenure.^ 

Within  the  last  ten  years  considerable  improvements 
have  been  effected  in  the  organisation  and  internal 
economy  of  the  various  departments  of  state  in  Great 
Britain.  The  dissatisfaction  so  universally  felt  by  the 
nation  at  the  conduct  of  the  Kussian  war,  and  the  wide- 
spread conviction  that  the  disasters  attending  the  early 
Crimean  campaigns  were  mainly  attributable  to  the  in- 
eflSciency  of  the  public  departments,  gave  rise  to  a  poli- 
tical agitation,  whose  rallying  cry  was  *  Administrative  Adminis. 
reform.'  A  society  was  formed  to  effect  this  object,  but  ^^i''® 
it  soon  became  apparent  that,  however  necessary  it  was 
that  some  alterations  should  be  made  in  the  machinery  of 
the  state,  this  association  was  wholly  incompetent  to 
devise  appropriate  remedies.  Accordingly,  it  failed  to 
secure  any  perceptible  hold  either  upon  the  sympathies 
of  the  country  at  large  or  upon  the  convictions  of  the 
more  intelligent  portion  of  the  community.  Moreover, 
the  speeches  in  Parliament  of  the  leaders  of  the  move- 
ment indicated  an  absence  of  any  clear  conception  of 


*  Statement  respecting  Foreign  29, 1868,  on  re-organisation  of  Trea^ 
Office  Agencies,  1868,  p.  19,  Com.  sury  Department  U.  States,  p.  3. 
Pap.  1867-8,  V.  40.  Mr.  Otway's  Report  of  D.  A.  Wells,  special 
Evid.  in  Ist  Rep.  Com*.  Diplom.  Serv.  commis.  of  the  revenue,  in  Jan. 
Com.  Pap.  1871,  v.  7.  1868,  pp.  45-48 ;  Rep.  of  U.  S.  Civ. 

*  Letter  of  H.  M'CuUoch,  secre-  Serv.  cfemmis.  April  1874 ;  and  see 
tary  of  tlie  treasury,  dated  January  ante,  toI.  1,  p.  614. 
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the  precise  objects  to  be  sought  for,  as  well  as  of  the 
means  for  attaining  them.'' 

See  debates  in  House  of  Commons  on  Mr.  Layard's  motion  of 
June  15,  1855,  and  on  Sir  E.  Bulwer-Lytton's  amendment  thereto. 
The  ministry  had  established  the  system  of  competitive  examinations 
by  order  in  council  in  the  previous  month  ;  intending  this  measure 
to  be  the  commencement  of  an  effective  reform  in  the  public  depart- 
ments. Some  experienced  administrators,  however,  have  doubted 
the  policy  of  this  system.^ 

Fortunately,  however,  the  statesmen  then  in  power 
took  warning  by  the  misfortunes  that  had  befallen  the 
country  from  the  want  of  an  adequate  control  and 
responsibiUty  in  the  governing  body,  and  set  themselves 
in  earnest  to  the  work  of  investigation  and  reform. 
They  instituted  a  thorough  and  searching  enquiry,  by 
means  of  official  sub-committees,  into  the  actual  con- 
dition of  all  the  public  departments.  They  sought  the 
aid  of  parUamentary  committees  to  enquire  into  the 
causes  of  mal-administration  and  to  recommend  suitable 
remedies  for  the  consideration  of  government.  The 
suggestions  thus  obtained  were  in  their  turn  submitted 
to  official  scrutiny  before  being  carried  out,  and  the 
result  has  been  the  complete  reorganisation  of  some  of 
the  leading  departments  of  state,  heretofore  so  griev- 
ously mismanaged,  and  the  introduction  therein  of  an 
improved  system,  calculated  to  prevent  the  recurrence 
of  former  evils,  and  to  place  in  the  hands  of  responsible 
ministers  the  requisite  authority  to  carry  on  the  govern- 
ment in  every  emergency,  unfettered  by  official  routine, 
and  with  all  the  strength  derivable  from  the  ready  co- 
operation of  every  branch  of  the  public  service.  The 
promptitude  and  efficiency  displayed  by  the  newly 
organised  War  Department,  in  despatching  to  Canada 
in  the  winter  of  1861-2,  and  to  China  in  the  previous 
summer,  ftilly  equipped  armies,  amply  supplied  with  the 
means  for  attack  or  defence,  are  proofs  of  the  reality  of 


«  Ann.  Reg.  1866,  p.  144.  ^  See  ante,  voL  1,  p,  623. 
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the  improvements  effected,  and  testify  to  the  value  of 
administrative  reform  when  it  proceeds  from  within  in- 
stead of  from  without. 

When  first  considering  the  important  questions  in- 
volved in  the  reform  of  the  War  Office,  and  of  the  Board 
of  Admiralty,  Parliament  had  the  benefit  of  the  practical 
sagacity  and  great  experience  of  that  veteran  adminis- 
trator. Sir  James  Graham,  whose  services  in  the  com- 
mittees of  enquiry  into  the  working  of  these  departments 
were  invaluable,  as  we  shall  be  able  to  point  out  more 
particularly  when  describing  the  routine  in  these  several 
offices. 

One  prominent  feature  in  the  reforms  recently  effected  Abolition 
in  the  public  departments  of  Great  Britain  is  deserving  ^^  *:><>*«^«- 
of  special  mention.  It  is  the  general  substitution  of 
concentrated  responsibility  in  the  hands  of  a  minister  of 
the  crown,  for  the  indefinable  and  irresponsible  authority 
of  boards.  Formerly  it  was  the  custom,  in  most  of  the 
public  offices,  to  place  the  supreme  controlling  power  in 
the  hands  of  a  board,  consisting  of  several  members, 
nominally  of  equal  rank,  and  who  in  their  collective 
capacity  met  together,  at  stated  times,  to  transact  the 
business  of  the  department.  The  Treasury,  the  Admiralty, 
the  Board  of  Trade  and  Plantations,  the  Board  of  Control 
for  the  Government  of  India,  the  Ordnance,  and  the 
Board  of  Works,  were  all  originally  constituted  upon 
this  principle.^  Gradually,  however,  it  became  the  prac- 
tice for  the  president,  or  other  presiding  officer,  to  transact 
the  ordinary  business  of  these  departments,  convoking 
the  assistance  of  his  colleagues  only  upon  rare  and  un- 
usual occasions.""  But  while,  in  most  cases,  the  outward 
semblance  of  a  board  is  still  preserved,  enlarged  expe- 
rience in  the  practical  working  of  government  has  led 

"  See  Bentham's  Works,  y.  9,  p.  Parliament. 
218  n.    By  6  Anne,  c.  7,  flee.  27,  no  *  Rep.  on  Official  Sal.  Com.  Pap. 

increase  in  the  number  of  commisBion-  1850,  v.  15.    Evid.  873,  874.   Hana. 

era  for  executing  any  existing  office  D.  y.  285,  p.  1282. 
can  be  made  without  the  consent  of 
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modern  statesmen,  with  singular  unanimity,  to  concur  in 
condemning  boards  as  instruments  of  executive  authority, 
on  account  of  their  being  impediments  to  prompt  action, 
and  destructive  of  personal  responsibility,  without  offering 
any  equivalent  advantage. 

*  A  board  is  a  very  bad  thing  to  administer,  but  a  very  good 
thing  to  check  the  expenditure  of  public  money/ ^  See  Lord  Henry 
Lennox's  speech  on  a  motion  for  a  minister  of  the  crown  to  be  re- 
sponsible for  education,  science,  and  art  estimates,  &c.  in  House  of 
Commons,  on  March  18,  1862  :  and  the  comments  thereupon  in  an 
article  in  the  Edinburgh  Review  for  January,  1866,  on  'Public 
Gfldleries  and  Irresponsible  Boards.'  See  also  the  grounds  whereon 
the  government  opposed  a  motion  in  the  House  of  Commons  on 
February  26,  1863,  to  declare  that  where  differences  of  opinion  have 
arisen  with  respect  to  the  interpretation  of  treaties  between  the 
native  princes  of  India  and  the  Imperial  authorities,  the  questions 
at  issue  ought  to  be  referred  for  decision  to  the  Privy  Council  in- 
stead of  being  decided  by  the  secretary  of  state  for  India,  when 
Secretary  Sir  C.  Wood  maintained  that  'on  all  questions  arising 
with  other  powers,  independent  or  ^t^^ut-independent,  the  govern- 
ment must  act  on  their  own  responsibility,  subject  to  the  control  of 
Parliament,  and  they  could  not  shift  that  responsibility  to  the  Judi- 
cial Committee  of  Privy  CounciL'* 

Govern-  Accordingly,  with    the   solitary   exception   of  the 

Admiralty,  all  the  boards  above  enumerated  have  prac- 
tically ceased  to  exist.  The  Treasury  Board  never 
assembles,  except  for  certain  formal  or  extraordinary 
business,  its  duties  being  transacted  by  the  chancellor 
of  the  exchequer,  aided  by  his  colleagues  and  assistants 
at  the  Treasury.  The  business  of  the  Board  of  Trade 
is  performed  by  the  president  and  secretary.  The  Board 
of  Ordnance  has  been  abolished,  and  its  powers  trans- 
ferred to  the  department  in  charge  of  the  new  secretary 
for  war.  The  Board  of  Control  has  also  ceased  to 
exist,  upon  the  appointment  of  a  secretary  of  state  for 
India.  The  secretary  for  India  is,  it  is  true,  assisted  by 
a  permanent  council,  or  board,  composed  of  men  who 
have  local  knowledge  of  Indian  affairs,   and   who  are 

y  Rt.  lion.  Mr.  Lowe,  Rep.  Com*.    Evid.  670. 
on  Education,  Com.  Pap.  1865,  v.  6.  -  Hans.  D.  v.  169,  p.  814. 
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possessed  of  certain  specially  defined  powers ;  but  the 
secretary  himself  has  supreme  authority,  and  is  person- 
ally responsible  for  everything  connected  with  the 
government  of  India.*  The  old  Board  of  Works  has 
been  divided  into  two  branches,  one  of  which,  that  of 
Woods  and  Forests,  has  been  placed  under  the  direction 
of  two  permanent  commissioners,  who  *  consider  that 
their  work  is  much  more  satisfactorily  performed  since 
they  have  ceased  to  be  a  board,  and  have  been  em- 
powered to  act  individually ' ;  ^  and  the  remaining  duties 
of  the  Board  of  Works  are  performed  under  the  sole 
authority  of  a  first  commissioner.  The  constitution  of 
the  Board  of  Admiralty  alone  remains  unchanged.  But 
while  respect  for  its  ancient  organisation,  and  a  fear  of 
raising  discussion  upon  delicate  questions  of  jurisdiction 
and  authority,  have  hitherto  prevented  the  formal 
remodeUing  of  this  important  department  of  state,  its 
actual  working  has  been  so  modified  by  usage  as  to 
bring  it  into  complete  harmony  with  the  modern  ideas 
of  responsible  administration.®  The  Board  of  Admiralty 
is  now  conducted  in  accordance  with  the  system  intro- 
duced by  the  Duke  of  Wellington  for  the  governance  of 
the  Board  of  Ordnance,  at  the  time  that  he  filled  the 
post  of  master-general  of  that  department.  This  system 
provided  for  the  subdivision  of  labour  among  the  various 
members  of  the  board,  to  each  of  whom  his  special 
work  was  assigned,  subject  to  the  supreme  control  of 
the  master  general,  to  whom  every  important  matter 
involving  new  principles  was  referred.  This  plan  has 
been  found  to  work  very  well  at  the  Admiralty,  as  will 


•  Sir  C.  Wood  in  Hana.  D.  v.  Evid.  884. 

172,  p.  784.  The  Indian  Council  may  «  *The  Admiralty  is  not,  in  prao- 

indeed  control   the  secretary   upon  lice,  a  board.    Its  anairs  are  acunin- 

one  or  two  matters  specially  reserved  istered  by  a  responsible  minister,  with 

for  their  concurrence  by  the  statute,  a    council    of  professional   officers.' 

otherwise  his  power  is  supreme.  Lord  0.  PMfet,  secretary  to  the  ad- 

*»  Rt.   Hon.  W.  F.  Cowper,  Ist  miralty,  in  Hans.  D.  v.  169,  p.  824. 

comrais.   of  works,   Rep.  Com*,  on  Mr.  (-hilders, /A.  v.  200,  p.  211. 
Mis.  Expend.  Com.  Pap.  1860,  v.  9. 
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appear  more  particularly  in  a  subsequent  chapter,  when 
the  political  functions  of  the  Board  of  Admiralty  come 
under  review.  The  president  and  vice-president  of  the 
committee  of  council  on  education  are  assisted  by  a 
committee  of  cabinet  ministers,  appointed  by  order  in 
council,  to  advise  upon  educational  questions.  But  this 
committee  never  meets  unless  specially  summoned  by 
the  lord  president.  It  never  interferes  in  matters  of 
administration,  being  merely  a  consultative  body,  which, 
in  point  of  fact,  represents  the  cabinet,  so  far  as  the 
adoption  of  general  principles  of  policy  and  the  agree- 
ment to  minutes  of  council  on  education  is  concerned. 
But  the  responsibility  for  everything  connected  with  this 
department  rests  entii-ely  and  absolutely  upon  the  lord 
president.^ 
Supe-  The  superior  advantages  of  governing  by  means  of 

a^ncen-    oue  responsible  head,  over  the  old-fashioned  system  of 
^*|^     administration  by  boards  of  control,  is  now  so  generally 
bUity.        acknowledged,  that  of  late  years  the  internal  government 
of  British  India  has  been  gradually  remodelled  upon  a 
similar  plan. 

A  noticeable  illustration  of  this  fact  is  found  in  the  practice  of 
the  colony  of  Victoria,  wherein,  after  the  introduction  of  parliamen- 
tary govemment,  the  Board  of  Crown  Lands  and  Public  Works  was 
converted  into  a  department  having  a  president  and  three  vice- 
presidents,  each  of  them  political  officers,  charged  with  a  separate 
class  of  duties,  and  assisted  therein  by  a  board  of  advice,  composed 
of  permanent  and  non-political  officers.® 

Formerly  the  governor-general,  ruling  over  upwards 
of  an  hundred  milUons  of  people,  exercised  his  vast 
powers  in  conjunction  with  an  executive  council,  acting 
as  one  body,  without  any  separate  departmental  func- 
tions. But  at  the  suggestion  of  the  late  Lord  Canning, 
when  governor-general,  and  with  the  concurrence  of 
his  council,  that  system  was  altered,  and  the  Supreme 


^  Rep.  Com*,  on  Education,  Com.  •  See  Heam,  QoTt,  of  EDg.  p. 

Pap.  1866,  V.  6.    Evid.  1906,  2296.      268. 
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Council  divided  into  departments,  each  member  thereof 
being  charged  with  a  particular  branch,  such  as  army, 
finance,  public  works,  or  the  like,  while  the  responsi- 
bility of  the  council,  as  a  whole,  remained  unchanged.' 
This  scheme  of  administration  is  conducted  under  the 
provisions  of  an  Imperial  Act  passed  in  1861,  which 
empowers  the  governor-general  to  divide  the  business 
amongst  the  members  of  his  council  according  to  his 
own  discretion.  The  authority  of  the  governor-general, 
however,  remains  paramount  and  supreme,  and  can  be 
in  no  respect  limited  or  controlled  by  the  action  of  his 
council. 

Having  discussed  the  questions  of  the  origin  and  Salaries  of 
composition  of  the  Cabinet  Council,  and  briefly  con-  °^^*^- 
sidered  the  various  collateral  points  connected  there- 
with, we  have  now  to  refer  to  the  salaries  and  other 
emoluments  appertaining  to  the  offices  held  by  the 
principal  members  of  the  administration.  Formerly, 
the  great  offices  of  state  were  much  more  lucrative 
than  at  present.  Various  means  existed,  as  by  the 
possession  of  sinecures  or  reversions,  or  by  fees  and 
allowances,  whereby  the  perquisites  of  office  were  in- 
creased. But  all  these  have  been  aboUshed,  in  the 
gradual  progress  of  economic  reform.  Up  to  about 
the  year  1825  there  used  to  be  an  allowance  to  the 
first  minister,  and  to  each  of  the  secretaries  of  state, 
for  a  certain  amount  of  plate,  by  way  of  outfit,  on 
their  first  accepting  office.  This  was  paid  for  out  of  the 
Civil  list ;  but  it  has  since  been  taken  away,  together 
with  all  fees  and  gratuities  of  every  kind.*  Since  1830 
the  salaries  of  the  prime  minister,  of  the  chancellor  of 
the  exchequer,  and  of  the  principal  secretaries  of 
state  have  been  severally  fixed  at  5,000/.  per  annum  :• 


'  Evid.  of  Sir  J.  Graham,  before  also  Evid.  pp.  206,  358. 
Com*,  on  Board  of  Admiralty,  Oom.  «  Rep.  on  Official  Sal.  Com.  Pap. 

Pap.  1861,  V.  5,  pp.  140, 146.    See  1860,  v.  15.    Evid.  271,  272. 
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that  of  the  first  lord  of  the  admiralty  at  4,500Z.,  and 
those  of  the  other  heads  of  admmistrative  departments 
generally  at  2,000Z.  per  annum.  This  reduction  was 
effected  at  the  instigation  of  ministers  themselves.  Im- 
mediately upon  the  Grey  ministry  acceding  to  office, 
they  placed  the  amount  of  their  respective  salaries 
under  the  consideration  of  a  committee  of  the  House 
of  Commons,  and  accepted  the  recommendations  for 
reduction  which  were  made  by  that  committee.*  These 
salaries  come  under  the  revision  of  Parliament  every 
year,  as  they  are  included  in  the  estimates,  and  voted 
in  supply.  In  1850  the  official  salaries  again  under* 
went  examination  by  a  committee  of  the  House  of 
Commons,  but  the  committee  were  of  opinion  that, 
with  scarcely  an  exception,  the  salaries  of  the  chief 
administrative  offices  'were  settled  in  1831^  at  the 
lowest  amount  which  is  consistent  with  the  require- 
ments of  the  public  service.'  ^  \ 

Most  of  the  leading  statesmen  of  the  day  T^re 
examined  before  the  committee  in  1850,  and  they  con- 
curred in  the  foregoing  opinion,  alleging,  with  regdvrd 
to  the  offices  for  which  a  salary  of  but  2,000Z.  a  year 
is  given,  that  they  did  not  compensate  the  parties 
holding  them,  and  offer  no  pecuniary  inducement 
public  men  for  their  acceptance.^  Without  advocat 
ing  the  increase  of  existing  salaries,  it  was  urged  on 
behalf  of  their  present  rate,  that  it  is  of  the  greatest 
Necessity  pubUo  advantage  that  men  of  ability,  of  small  private 
adequate  ^^^.us,  should  be  enabled  to  enter  into  public  employ 
salaries  to  instead  of  the  professions,  without  being  placed  in 
an  unfair  position  towards  such  of  their  colleagues  as 
might  possess  private  fortunes.     Some  of  the  most  emi- 


mimsters. 


«  Mir.  of  Pari.  1833,  p.  617.  in  Journal  of  Stat.  Soc.  v.  20,  p. 

J  Rep.  on  Official  Sal.  Com.  Pap.  102. 

1850,  V.  16,  p.  V.    May,  Const.  Hist.  ^  j^p  q^  Official  Sal.  Com.  Pap. 

V.  2,  p.  689.    And  see  an  article  on  1860,  v.  16.    Evid.  91. 
the  Pay  of  Ministers  of  the  Crown, 
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nent  stateemQU  of  the  past  century  were  notoriously 
men  of  very  small  private  incomes,  as  for  example  the 
two  Pitts,  Fox,  Burke,  Canning,  and  Huskisson.^ 

In  his  evidence  before  the  committee,  Sir  Robert 
Peel  quoted,  with  marked  approbation,  the  following 
opinions  of  Edmund  Burke  upon  the  question  at  issue : 
— ^  What  is  just  payment  for  one  kind  of  labour,  and  Burke's 
full  encouragement  for  one  kind  of  talents,  is  fraud  and  ^p^'"^^ 
discouragement  to  others :  many  of  the  great  oflScers  salaries. 
have  much  to  do,  and  much  expense  of  representation 
to  maintain ;  a  secretary  of  state,  for  instance,  must 
not  appear  sordid  in  the  eyes  of  the  ministers  of  other 
nations ;  neither  ought  our  ministers  abroad  tb  appear 
contemptible  in  the  courts  where  they  reside.  In  all 
offices  of  duty  there  is,  almost  necessarily,  a  great 
neglect  of  all  domestic  affairs :  a  person  in  high  office 
can  rarely  take  a  view  of  his  family  house.  If  he  sees 
that  the  state  takes  no  detriment,  the  state  must  see 
that  his  affairs  should  take  as  Httle.  I  will  even  go  so 
far  as  to  affirm,  that  if  men  were  wilKng  to  serve  in 
such  situations  without  salary,  they  ought  not  to  be 
permitted  to  do  it.  Ordinary  service  must  be  secured 
by  the  motives  to  ordinary  integrity  ;  I  do  not  hesitate 
to  say,  that  that  state  which  lays  its  foundation  in 
rare  and  heroic  virtues,  will  be  sure  to  have  its  super- 
structure in  the  basest  profligacy  and  corruption.  An 
honourable  and  fair  profit  is  the  best  security  against 
avarice  and  rapacity,  as  in  all  things  else  a  lawful  and 
regulated  enjoyment  is  the  best  security  against  de- 
bauchery and  excess.* "" 

Sir  Eobert  Peel  and  Lord  John  Russell  both  con-  official 
curred  in  enforcing  these  enhghtened  opinions  upon  the 
committee,  with  many  apt  arguments  and  illustrations, 
drawn  from  their  own  experience  in  public  Ufe  and  their 


»  Rep.  on  Official  Sal.  Com.  Pap.  1850,  v.  16.    Evid.  260,  261. 
«  lb.  328. 
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extensive  acquaintance  with  political  history.  Some  of 
their  statements  were  to  the  following  eflTect: — It  has 
frequently  happened  that  the  possession  of  office,  by 
engrossing  the  attention  of  the  incumbent,  to  the  ex- 
clusion of  personal  concerns,  has  occasioned  the  neglect 
and  injury  of  the  private  affairs  of  men  who  were  not 
themselves  prone  to  extravagance.  In  considering  the 
proper  salary  of  a  member  of  the  administration,  it  is 
also  necessary  to  take  into  account  the  precariousness 
of  the  tenure  of  office.  Mr.  Fox,  after  forty  years'  ser- 
vice in  Parhament,  only  held  office  for  about  eighteen 
months,  including  the  two  administrations  of  which  he 
formed  a  part.  And  yet  upon  accepting  office,  it  is  in- 
cumbent upon  those  who  do  not  already  possess  suit- 
able estabUshments,  to  provide  the  same  without  regard 
to  the  uncertain  duration  of  official  life.  Admitting 
that  men  are  generally  influenced  by  motives  of  honour- 
able ambition  in  entering  on  a  pubUc  career,  and  are 
principally  actuated  by  a  desire  to  do  the  state  good 
service,  without  regard  to  pecuniary  considerations,  it 
is  the  more  obligatory  upon  the  state  to  allot  to  them 
such  a  provision  as  will  suffice  to  sustain  the  unavoid- 
able expenses  of  office,  and  leave  no  temptation  or 
excuse  to  abuse  its  opportunities  ;  otherwise  the  choice 
of  pubUc  servants  would  become  too  much  restricted, 
and  it  would  be  impossible  for  men  destitute  of  private 
means  to  accept  office  without  serious  risk  of  pecuniary 
embarrassment." 

Since  the  year  1850,  it  is  notorious  that  the  value 
of  money  has  considerably  depreciated,  and  the  diffi- 
culty of  living  upon  a  fixed  income  has  increased  in 
a  like  proportion.  Under  these  circumstances,  the 
inadequacy  of  the  salaries  paid  to  the  principal  minis- 
ters of  the  crown  has  become  a  matter  of  just  com- 
plaint.    This  grievance  would  be  felt  more  keenly  than 

•  Rfip.  on  Official  Sal.  Com.  Pap    1860,  v.  16.    Evid,  346, 346,  1227, 
1231. 
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it  is,  were  it  not  that  the  vicissitudes  of  party  govern- 
ment render  it  virtually  necessary  that  a  leading  poli- 
tician should  have  considerable  private  means."* 

An  important  item  in  the  expenses  of  a  minister  of 
state  is  that  which  is  entailed  upon  him  by  the  necessity 
for  exercising  hospitaUty.  No  inconsiderable  advantage, 
in  a  pubUc  point  of  view,  arises  from  the  opportunity 
aflTorded  for  friendly  intercourse  between  miuLsters  and 
members  of  Parliament  at  official  dinner-parties.  It 
was  stated  in  evidence  before  this  committee,  that  the 
opportunity  of  meeting  in  private  to  a  much  greater 
extent  than  is  now  practicable  among  public  men 
would  be  of  very  great  service  to  all  parties,  and 
would  materially  facilitate  public  business.**  And  Lord 
Palmerston  testified  that  when  he  filled  the  office  of 
foreign  secretary,  and  entertained  foreign  ministers  in 
his  own  house,  he  had  constant  conversations  with 
them  on  political  topics.**  It  is  therefore  essential  that 
the  official  income  of  a  member  of  the  government 
should  be,  at  all  events,  sufficient  to  admit  of  the  fre- 
quent exercise  of  hospitality. 

In  addition  to  their  salaries,  certain  of  the  ministers  official 
are  entitled  to  an  official  residence.  This  privilege  was  '^^  ^°^ 
formerly  granted  to  a  number  of  persons  in  the  public 
service  upon  insufficient  and  unwarrantable  grounds.' 
But  consequent  upon  an  enquiry  into  the  matter  by  the 
House  of  Commons  in  1834,"  it  was  afterwards  limited, 
so  far  as  the  administration  is  concerned,  to  the  first 


**  North,  Am.  Rev.  v.  63,  p.  176.  seats  in  the  House  of  Commons,  for 
Hans.  D.  t.  203,  p.  784.  the  House  of  Lords  rarely  has  even- 
ly Rep.  on  Official  Sal.  Com.  Pap.  ing  sittings.  At  the  same  time  there 
1860,  T.  16.  Evid.  94.  But  during  are  some  invitations,  such  as  those 
the  sitting  of  Parliament,  a  cabinet  given  by  foreign  minittters,  which 
minister  is  never  expected  to  dispense  members  of  the  government  do  not 
much  hospitality,  or  to  visit  much,  feel  at  liberty  to  decline.  lb.  1240, 
except  on  the  two  days  of  the  week  1243. 

(Wednesday  and  Saturday)  when  the  *»  Ih.    678.    And    see    Bulwer's 

Houses  of  Parliament  do  not  sit  in  Palmerston,  v.  1,  p.  138. 
the  evening.  This  principally  applies,  '  Com.  Pap.  1831-2,  v.  26,  p.  661. 

however,  to  the  ministers  who  have  '  lb.  1834,  v.  11,  pp.  449,  463. 
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lord  of  the  treasury,  the  chancellor  of  the  exchequer, 
the  first  lord  of  the  admiralty,  the  secretary,  and  two 
or  three  of  the  junior  lords  of  the  admiralty.*  The 
foreign  secretary  used  to  be  allowed  a  house  if  he 
chose  to  take  it,  but  none  have  done  so  since  Mr.  Can- 
ning.'' In  fact,  the  establishment  at  the  old  Foreign 
Office  was  so  large  that  every  vacant  space  in  the 
building  was  occupied.^  In  the  new  Foreign  Office, 
recently  erected,  no  provision  has  been  made  for  a 
residence  for  the  foreign  secretary,  but  the  building 
contains  reception-rooms,  which  may  be  used  by  that 
functionary  or  by  other  ministers."^  The  reason  alleged 
why  no  residences  have  been  provided  for  the  home 
secretary  and  other  responsible  chiefs  of  important  ad- 
ministrative departments,  is  not  one  of  principle,  but 
that  convenient  houses  could  not  be  found  for  more 
than  a  certain  number  of  ministers.'' 

It  has  been  questioned  whether  an  official  residence 
is  of  much  pecuniary  benefit  to  its  possessor.  Doubt- 
less, on  other  grounds,  it  is  of  the  greatest  possible 
service  to  the  head  of  a  heavily  worked  department  to 
have  a  residence  at  his  place  of  business.  It  affords 
faciUties  for  transacting  official  work  at  times  when  it 
could  not  otherwise  be  done  at  all,  which  is  of  great 
pubKc  advantage.  But  there  are  heavy  expenses 
attending  an  official  residence.  Nothing  is  provided 
but  the  walls  and  fixtures.  Fuel  and  lights  are  not 
allowed,  except  in  the  rooms  used  for  official  business.^ 
The  furniture  is  purchased  by  the  incoming  minister  of 
his  predecessor,  whether  he  intends  to  occupy  the  house 
or  not,  and  is  in  turn  disposed  of  by  him  to  his  suc- 
cessor, or  else  it  is  provided  by  the  Office  of  Works, 


'  Rep.  on  Official  Sal.  Com.  Pap.  1860,  v.  15.     Evid.  75. 

1850,  V.  15.    Evid.  87.  y  lb.  23,  69,  71.    The  first  lord 

"  Ih.  76.  248.  of  the  admiralty  has  a  suite  of  re- 

'  lb.  2889.  ception  rooms,  which  are  furnished 

"  Hans.  D.  v.  171,  p.  374.  by  the  public  ;  but  this  is  an  excep- 

«  Rep.  on  Official  Sal.  Com.  Pap.  tional  case.    lb.  1228. 
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and  each  succeeding  occupant,  on  leaving,  is  charged 
the  difference  between  the  value  of  the  furniture  when 
he  came  in  and  when  he  went  out.*  Only  repairs  to 
the  soUd  part  of  the  building  are  done  at  the  cost  of 
the  pubhc ;  everything  else  by  the  tenant.  Ministers 
are  charged  with  income  tax  and  all  other  imposts : 
they  also  defray  part  of  the  taxes  on  the  official  resi- 
dences, in  respect  of  their  beneficial  occupation  of  a 
portion  of  the  building.*  All  these  matters  being  taken 
into  account,  it  is  not  surprising  that  Lord  Melbourne 
and  Lord  John  Kussell  availed  themselves  of  their 
official  residences  during  their  tenure  of  office  as  prime 
minister.^ 

Li  France  (at  least  since  the  reign  of  Louis  Philippe)  usage  in 
a  more  liberal  poHcy  has  prevailed  in  regard  to  the  ^^^* 
chief  ministers  of  state.  In  addition  to  their  salary, 
they  are  provided,  on  accepting  office,  with  a  house 
completely  furnished,  and  supphed  with  everything, 
including  plate,  linen,  furniture,  attendance,  fuel,  and 
lights.  The  expenses  of  the  table  are  the  only  items 
not  defrayed  by  the  public.  All  repairs,  &c.,  are 
executed  at  the  public  expense.  When  a  change  of 
ministry  occurs,  the  new  incumbents  immediately  take 
possession  of  these  advantages,  just  as  they  have  been 
enjoyed  by  their  predecessors.® 

Provision  is  made  by  an  Act  passed  in  1834,  and  Pensions 
amended  in  1869,  for  the  grant  of  pensions  to  retiring  tei^^^^^" 
members  of  an  administration,  varying  in  amount  from 
1,000/.  to  2,000/.  per  annum,  according  to  the  import- 
ance of  the  particular  office.     The   statute,  however, 
confers  no  absolute  title  to  a  pension.     It  only  em- 

»  Hans.  D.  v.  232,  p.  1042.  istrative,  p.  64.    Rep.  on  Official  Sal. 

»  Rep.  on  Official  Sal.  Evid.  71,  Com.  Pap.  1850,  v.  15.     Evid.  412- 

77-80, 269.  As  to  conditions  of  official  416.    In  New  Zealand  official  resi- 

residences  to  officers  of  British  Mu-  dences  are  allowed  to  ministers  of 

seum,  see  Oiv.  Serv.  Inq.  Com  mis.  the  crown,  Jls.  Ho.   of  Rep.   N.Z. 

Com.  Pap.  1876,  v.  23.  Evid.  6089-  18'59,  App.  D,  No.  26;  N.Z.  Acts, 

6098.  ^  lb,  69.  1873,  No.  78 ;  N.Z.  Debates,  v.  23, 

«  Lambert,  Organisation  Admin-  p.  329 ;  v.  27,  p.  593. 
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powers  the  prime  minister  to  grant  one,  at  his  discretion, 
and  on  his  own  responsibility.  To  warrant  the  grant 
of  a  political  pension  it  is  necessary  that  the  applicant 
should  have  been  in  the  service  of  the  crown  for  at 
least  four  years,  and  that  he  should  declare  that  his 
private  income  is  inadequate  to  maintain  his  station  in 
life.  Moreover,  a  limited  number  only  of  such  pensions 
may  exist  at  any  one  time.  The  term  of  service  to  en- 
title to  a  pension  need  not  be  continuous,  but  may  be 
made  up  at  different  periods,  and  in  different  offices, 
during  the  public  career  of  the  minister.^ 

3.  The  Actual  Functions  of  the  Cabinet  Council^  with 
its  Relations  to  the  Crown  and  to  the  Executive 
Government 

A  meeting  of  the  Cabinet  Council  is  ordinarily  held 
?J^*of  o^c^  ^  week  for  the  purpose  of  deliberating  upon  state 
cabinet,  affairs ;  but  when  occasion  requires,  they  assemble  much 
oftener.  It  forms  '  no  part  of  the  duty  of  government 
to  hold  meetings  of  the  cabinet  at  any  stated  times,  but 
only  according  to  the  necessities  of  the  public  service. 
Any  minister  may  summon  a  cabinet  whenever  he 
pleases  and  for  any  object,  either  connected  with  his 
own  department  or  for  anything  else.  But,  instead  of 
sending  at  once,  and  ordering  a  messenger  to  assemble 
the  cabinet,  it  is  usual  to  apply  to  the  first  minister, 
who  then  naturally  orders  the  summons,  addressed 
to  "  her  Majesty's  confidential  servants,"  to  be  issued.® 
During  a  session  of  Parliament,  it  is  customary  for  the 
cabinet  to  be  summoned  every  Saturday,  to  discuss 
the  progress  of  legislation  and  the  current  business 
of  the  week;   but  should  the  public  service  require, 

^  Rep.  on  Official  Sal.  Com.  Pap.  miDisters   in  England  rarely  accept 

1860,  V.  16.     Evid.  104, 106,  4  &  6  this  pension.     He  himself  has  never 

WiU.  IV.  c.  24,  32  &  33  Vict  c.  60.  taken  it 

Hans.  D.  v.  196,  p.  874 ;  v.  197,  p.  •  H.  Reeve,  in  Ency.  Brit  9th 

637,  Com.  Pap.  1869,  v.  84,  p.  366.  ed.  v.  4,  p.  620. 
But  Mr.  Gladstone  asserts  that  ez- 
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it  is  also  assembled  on  other  days.'  Upon  the  proro- 
gation of  Parliament,  it  has  been  usual  to  intermit  the 
meetings  of  the  cabinet  until  some  time  in  October,  or 
later  if  necessary,  so  as  to  enable  ministers  to  absent 
themselves  from  town,  to  recruit  their  strength  after  the 
labours  of  the  session.* 

During  the  Crimean  war,  in  1854,  the  cabinet  ministers  sepa- 
rated, as  usual,  at  the  close  of  the  parliamentary  session,  about  the 
middle  of  August,  and  did  not  reassemble  in  coimcil  until  the  middle 
of  October.  This  circumstance  was  noticed  by  the  Sebastopol  Com- 
mittee *with  regret,'  although  both  the  premier  (Lord  Aberdeen) 
and  the  secretarj-at-war  assured  the  committee  that  nothing  had 
occurred  meanwhile  of  a  nature  to  require  a  meeting  of  the  cabinet, 
or  it  would  have  been  summoned  immediately.^  The  late  Sir 
George  Lewis,  a  most  excellent  authority  on  such  a  subject,  has 
pithily  remarked  : — *  People  who  know  how  things  are  managed, 
know  that  the  oftener  cabinets  meet  the  better.  Ignorant  persons 
iancy  that  when  cabinets  meet  often  there  is  something  wrong ;  but 
that  is  a  mistake.  It  is  in  the  long  vacation  and  in  the  country 
that  some  ministers  do  something  brilliant  and  extraordinary  that  is 
much  objected  to.  When  ministers  get  together,  they  can  agree  on 
something  plain  and  satisfactory.'  * 

Meetings  of  the  cabinet  are  usually  held  at  the 
Foreign  Office ;  but  this  is  merely  for  convenience :  they 
may  be  assembled  at  the  private  residence  of  the  pre- 
mier,^ or  at  any  other  place  where  they  can  be  got 
together. 

It  is  not  necessary  that  any  definite  number  of  mem-  Relations 
bers  should  be  present  to  constitute  a  formal  meeting  miS^r 
of  the  Cabinet  Council,  as  there  is  no  fixed  quorum.^  to  the 

^      ,  cabinet. 

The  unavoidable  absence  of  the  prime  minister  himself 

'  Lord  Aberdeen,  in  Report  of  occasionally  to  meet  his  colleagues  at 

Sebastopol  Com*.  Com.  Pap.  1864-6,  a  cabinet  dinner-party,  when  atfairs 

T.  9,  pt.  8,  p.  294.    And  see  pt.  2,  p.  of  state  are  discussed,  and  peradven- 

210.  tare  resolutions  agreed  upon  which 

'  lb,  pt.  2,  p.  209.    See  WeUing.  are  afterwards  communicated  to  the 

Besp.  8rd.  s.  v.  2,  p.  646.  kinpr.    See  ante,  p.  147.     Corresp. 

fi  lb,  pt.  3,  pp.  194,  296,  369.  Will.  IV.  with  Earl  Grey,  v.  1,  p. 

'  Nat.  Rer.  (1868)  v.  17,  p.  497.  74 ;  v.  2,  p.  226.    Ed.  Rev.  t.  138. 

J  Peers  Memoirs,  v.   2,  p.  140.  p.  336. 
From  the  time  of  Harley,  Walpole,  ^  Com.  Pap.  1864-6,  v.  9,  pt.  2, 

and  Qrenville,  to  our  own  day,  it  has  p.  209. 
beeacostomaryforthe  prime  minister 


234  THE  CABINET  COUNCIL. 

is  no  hindrance,  providing  he  is  willing  to  allow  the 
cabinet  to  confer  together  without  him.^ 

Ordinarily  the  prime  minister  would  direct  a  sum- 
mons to  attend  meetings  of  the  cabinet  to  be  sent  to 
every  individual  having  a  seat  therein ;  but  this  rule  is 
not  inflexible.  It  is  notorious  to  all  persons  who  are 
familiar  with  our  constitutional  history,  that  it  has  fre- 
quently happened  that  men  have  been  retained  in  office, 
with  nominally  a  seat  in  the  cabinet,  on  account  of 
special  administrative  or  departmental  ability,  who 
nevertheless  have  ceased  to  carry  political  weight,  or  to 
be  regularly  consulted  by  their  colleagues  on  questions 
aflecting  the  general  government  of  the  country.  Be- 
sides the  instances  to  this  eflect,  up  to  the  reign  of 
George  HI.,  which  have  been  already  noted  in  this 
chapter,"  we  may  refer  to  the  case  of  Lord  Chancellor 
Eldon,  who  after  the  accession  of  George  IV.  was  very 
little  consulted  by  his  brother  councillors  in  poUtical 
matters,  and  was  left  almost  exclusively  to  the  discharge 
of  his  official  duties.  It  has  even  been  alleged  that  Mr. 
Huskisson  was  for  the  first  time  introduced  into  the 
cabinet  by  the  premier.  Lord  Liverpool,  not  only  with- 
out previous  consultation  with  Lord  Eldon,  but  without 
his  knowledge ;  and  that  the  chancellor  was  first  in- 
formed of  the  fact  by  seeing  it  mentioned  in  a  news- 
paper." 
•Inner  In  every  cabinet  there  is  a  select  few  who  take 

l^^f '  intimate  counsel  together,  and  on  important  points  de- 
cabinet,  termine  what  the  policy  of  the  government  shall  be 
before  proposing  it  to  their  colleagues.^  In  fact  matters 
are  usually  matured  and  considered  in  the  first  instance 
by  a  small  number  of  members,  and  many,  especially 
of  those  who  hold  offices  with  heavy  departmental  work. 


>  Oorresp.  Will.  IV.   with  Earl  p.  84. 
Grey,  v.  1,  p.  862.   Hans.  D.  v.  186,  »  Oampbeirs  Chanc.  v.7,  pp.881, 

pp.  1590-1698.  383. 

»  See  an/«,  p.  148,  also  voL  1,  •  Quar.  Rev.  v.  183,  p.  826, 
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— such,  for  example,  as  that  of  the  secretary  of  state 
for  India, — are  not  at  first  consulted  as  to  measures 
about  to  be  proposed  to  the  cabinet.  When  the  parti- 
cular question  has  been  suitably  matured,  a  full  Cabinet 
Council  is  convened  to  decide  upon  it.^ 

In  any  case  of  emergency,  requiring  immediate  actior,  i>aty  of 
the  prime  minister  would  not  scruple  to  assume  the  re-  minister 
sponsibiUty  of  exercising  the  supreme  authority  which  ^^  ^^^_ 
belongs  to  his  office,  avaihng  himself  merely  of  such  gency. 
advice  or  assistance  as  might  be  within  reach. 

An  instance  of  this  kind  occurred  in  1845,  during  the  premier- 
ship of  Sir  Robert  Peel,  the  particulars  of  which  are  narrated  in  his 
posthumous  *  Memoirs.'  The  sudden  failure  of  the  Irish  potato 
crop,  and  the  threatened  scarcity  of  food  which  became  alarm- 
ingly apparent  from  information  that  reached  him  after  the  sepa- 
ration of  the  cabinet  on  November  6  in  that  year,  induced  the 
premier  (acting  in  concert  with  two  of  his  colleagues)  to  take  the 
unusual  step  of  authorising  the  purchase  of  one  hundred  thousand 
pounds  worth  of  Indian  com  in  the  United  States  on  account  of  the 
government.  It  was  necessary  to  keep  this  transaction  secret  for 
obvious  reasons.  It  was-  conducted  with  great  discretion  by  the 
house  of  Baring,  acting  on  behalf  of  the  Treasury,  which  department 
undertook  the  whole  pecuniary  risk.  The  com  was  entrusted  to  Irish 
commissariat  officers,  in  the  spring  o£  1846,  to  sell  from  various 
depots  at  a  moderate  price,  wherever  a  deficiency  of  food  existed. 
This  prompt  and  energetic  measure  afforded  a  most  timely  relief, 
though  it  failed  to  avert  altogether  the  horrors  of  famine  in  that 
terrible  crisis.^ 

The  topics  to  be  discussed  in  council  on  any  particu- 
lar occasion  are  seldom  known  beforehand.  Ministers 
are  generally  aware  of  the  questions  under  the  consider- 
ation of  government,  but  it  is  not  customary  to  announce 
the  subject  for  which  a  meeting  of  the  cabinet  is  con- 
vened. 

The  cabinet  lives  and  acts  simply  by  understanding, 
without  a  single  line  of  written  law  or  constitution  to 

V  Wellington  Deep.  8rd.  s.  v.  4,  Disraeli,  lb.  v.  203,  p.  1297. 
pp.  664,  573.    Ld.  Cranboiirae,  sec.  •»  Peers  Memoirs,  v.  2,  p.  173. 

for  lodia.    Hans.  D.  v.  186,  p.  1348.  Knight's  Hist,  of  Eng.  v.  8,  p.  648, 
Earl  Russell,  lb.  p.  1638.    See  Mr. 
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determine  its  relations  to  the  monarch,  or  to  the  Parlia- 
ment, or  to  the  nation,  or  the  relations  of  its  members 
to  one  another,  or  to  their  head/ 
Questions  ^^  dcUberations  are  usually  confined  to  matters  of 
^e^rethe  general  policy,  whether  domestic  or  foreign,  including 
such  measures  as  may  be  deemed  advisable  to  submit 
to  the  consideration  of  Parliament  for  the  welfare  and 
social  advancement  of  the  nation.  But  there  are  also 
other  subjects  that  from  time  to  time  are  brought  before 
this  responsible  body.  For  example,  questions  will  con- 
tinually arise  which,  though  not  ripe  for  immediate 
settlement,  nevertheless  require  careful  preUminary  in- 
vestigation. The  details  of  such  questions  are  first  ex- 
amined, either  by  individual  ministers  or  by  a  committee 
of  the  cabinet,  and  when  sufficiently  prepared  for  dis- 
cussion, are  then  submitted  for  the  consideration  of  the 
whole  cabinet.' 
Com-  It  has  been  customary  of  late  years,  when  any  sub- 

S^thcf*  J^^*  ^^  importance  has  arisen,  upon  which  the  head  of  a 
cabinet,  great  department  of  state  (being  a  cabinet  minister)  has 
been  desirous  of  consulting  his  colleagues  in  the  govern- 
ment, for  a  committee  of  the  cabinet  to  be  convened  to 
consider  the  details  of  the  question,  previously  to  sub- 
mitting it  to  the  cabinet  collectively.  The  mode  of 
effecting  this  is,  for  the  minister  who  desires  the  advice 
of  his  colleagues  to  request  the  prime  minister  to  ap- 
point a  committee  to  assist  him  in  preparing  the  state- 
ment which  should  afterwards  be  made  to  the  cabinet. 
Every  year  it  is  usual  for  such  committees  to  be  appointed 
on  behalf  of  the  War  Office,  the  Admiralty,  the  Treasury, 
and  other  departments  of  state.* 

Questions  of  general  poHcy  frequently  originate  with 
particular  departments  of  state,  or  in  conference  between 


'  Mr.  Gladstone,  in  North  Am.  1409.    Mr.  Gladstone^  Hans.  D.  v. 

Rev.  V.  127,  p.  206.  203,  p.  889. 

■  Rep.    Com*,    on   Official   Sal.  *  Kep.  Com*,  on  Education,  Com. 

Com.  Pap.  1860,  V.  16.    Evid.  1897,  Pap.  1866,  v.  6.    Evid.  1887-1894. 
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two  or  more  ministers  when  the  question  is  one  of 
mutual  concern,  but  all  matters  which  are  of  more  than 
departmental  importance  should  come  before  the  cabinet, 
who  are  collectively  responsible  for  every  act  of  govern- 
ment.'* 

All  questions  of  administration  that  involve  either 
new  or  important  principles,— or  which  are  likely  to 
excite  discussion  in  Parliament, — are  brought  up  for  the 
ludgment  of  the  cabinet.   For  while,  in  the  government  QuestioM 

r^k  *  1,       ••*••/    11  •     I,-     before  the 

of  the  country,  each  mimster  is  virtually  supreme  m  his  cabinet. 
own  department  up  to  a  certain  point  (subject,  however, 
to  the  constitutional  control  which  properly  belongs  to 
the  prime  minister,  and  to  that  which  is  exercised  by 
the  Treasury,  in  all  cases  where  the  expenditure  of  pub- 
lic money  is  concerned),  beyond  that  he  must  either 
consult  the  prime  minister,  or  his  colleagues  in  council 
beforehand.^  The  responsibility  and  control  heretofore 
exercised  by  a  particular  minister  is  then  absorbed  by 
the  cabinet,  and  each  minister  is  bound,  in  his  own  de- 
partment, to  do  his  utmost  to  carry  out  the  decisions 
arrived  at  by  that  body.'' 

For  example  ;  it  is  the  usage  for  the  cabinet  to  con- 
sider of  the  number  of  men  required  for  the  miUtary 
and  naval  service  of  the  year.  Their  decision  is  re- 
ported to  the  Queen,  and  then  formally  declared  by  the 
Queen  in  council.  It  is  afterwards  communicated  by 
one  of  the  secretaries  of  state  to  the  commander-in- 
chief  and  to  the  Board  of  Admiralty.  It  then  becomes 
the  duty  of  the  secretary  of  state  for  war  and  of  the 
first  lord  of  the  admiralty  to  prepare  estimates,  to  be 
submitted  to  Parliament,  for  the  necessary  supplies  to 
carry  out  the  intentions  of  the  government.  The  man- 
ner in  which  the  naval  power  shaU  be  distributed  is 


•  Rep.  Com*,  on  Dipl.  Serv.  Com.  Rep.  Com*,  on  Board  of  Admiralty, 

Pap.  1870,  V.  7.    Evid.  2628,  2588,  Com.  Pap.  1861,  v.  6,  p.  182- 
2770.  "  Mr.  Gladstone,  Hans.  D.  v.  204, 

^  Rowlands,  Eng.    Const.    436,  p.  861. 
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also  a  cabinet  question.  And  whenever  circumstances 
render  it  necessary  to  send  troops  abroad,  the  consider- 
ation of  the  measure  devolves,  in  the  first  instance, 
upon  the  cabinet.  The  number  of  battaUons  to  be  em- 
ployed in  the  different  colonies  is  also  a  matter  of  general 
policy,  which  is  determined  upon  by  the  cabinet.  And 
appointments  of  officers  to  chief  commands,  whether 
naval  or  military,  are  generally  made  with  the  concur- 
rence of  the  cabinet.^ 

Any  matters  of  difference  between  cabinet  ministers 
and  their  colleagues, — or  with  subordinate  members  of 
the  ministry,  in  regard  to  their  official  duties, — if  not 
reconcilable  by  the  authority  of  the  premier* — and  any 
questions  at  issue  between  different  departments  of  state, 
ought  to  be  submitted  to  the  decision  of  the  cabinet.* 

Kertch  Thus,  od  June  27,  1862,  on  a  motion  in  the  House  of  Lords  for 

T^^k  1       *^®  production  of  certain  papers,  attention  was  called  to  the  fact 
prize  that  some  prize  money,  which  had  been  earned  by  the  army  and 

money.  navy  at  the  capture  of  Kertch  and  Yenikale  in  1854,  had  not  been 
paid,  in  consequence  of  differences  on  the  subject  between  the 
Treasury  and  the  Board  of  Admiralty.  The  Admiralty  had  strenu- 
ously advocated  the  payment,  but  the  Treasury  had  interposed 
objections  and  difficulties,  whereby  the  captors  had  been  deprived  of 
their  unquestioned  rights.  The  cabinet,  it  seems,  had  never  been 
appealed  to  in  the  matter.  Lord  Derby  censured  the  government 
for  not  deciding  upon  the  case  ;  saying  that  *  it  was  one  with  which 
the  government  ought  to  deal  in  its  executive  capacity ;  and  that 
when  differences  arose  between  two  members  of  the  government,  a 
cabinet  wgls  of  no  use  at  all  except  as  a  final  court  of  appeal.'^ 
To  the  same  effect  Earl  Grey  said,  *  there  ought  to  be  free  discussion 
between  the  departments,  and  there  must  often  be  a  difference  of 
opinion  between  them.     But  there  is  a  mode  of  settling  these  diffe- 


'  Com.  Pap.   1861,  v.  6,  p.  49.  Rep.  Com*,  on  Board  of  Admiralty. 

Kep.  on  Military  Organisation,  Com.  Com.  Pap.  1861,  v.  5,  p.  199.    Rep. 

Pap.  1860,  V.  7,  pp.  95,  636.     Sir  of  Sebastopol  Committee, /i&.  1864-6, 

G.  0.  Lewis,  in  Hans.  D.  v.  169,  p.  v.  9,  pt.  3,  pp.  293,  360. 

"" ^       —  »  Mr.Gla' 


1281 ;  ib,  v.  190,  p.  368.  »  Mr.  Gladstone,  Hans.D.  v.  217, 

•  As  in  1811,  the  relative  autho-  p.  1373,  and  see  3rd  Rep.  Civ.  Serv. 

rity  of  the  offices  of  secretary-at-war  Exp.  pp.  242,  248,  Com.  Pap.  1873, 

and  commandei>in-chief,  see  Clode,  v.  7. 
MU.  Forces,  v.  2,  p.  714.  See  cases  in  ^  Hans.  D.  v.  167,  p.  1131. 
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lences.  If  the  matter  is  one  of  importance,  the  secretary  of  state 
may  refer  it  to  the  first  lord  of  the  treasury  ;  and  if  his  decision  is 
not  satisfactory,  he  may  refer  the  matter  to  the  cabinet.'*^  On 
July  8  the  subject  was  brought  before  the  House  of  Commons,  on  a 
motion  '  that  it  is  inexpedient,  in  the  opinion  of  this  House,  that 
judgment  should  be  any  longer  delayed  on  the  amount  of  prize 
money  due  to  her  Majesty's  land  and  sea  forces  employed  in  the 
capture  of  Kertch  and  Yenikale,  on  May  24,  1854,  as  it  is  calculated 
to  injure  the  confidence  of  the  soldiers,  seamen,  and  marines  in  the 
good  faith  of  her  Majesty's  government  in  the  matters  of  prize.' 
After  a  short  debate.  Lord  Palmerston  (the  premier)  consented  to 
this  motion,  with  the  understanding  '  that  the  question  should  be 
referred  to  a  competent  court  of  law ' ;  and  it  was  accordingly  agreed 
to.*  But  upon  mature  consideration,  and  after  further  communica- 
tion with  the  law  officers  of  the  crown,  the  government  came  to  the 
conclusion  that  the  claim  was  irresistible,  so  without  appealing  to  a 
court  of  law  they  submitted  a  vote  to  the  House  of  Commons  in 
Committee  of  Supply  for  the  sum  of  85,925^.,  to  compensate  the 
troops  and  seamen  for  the  value  of  the  stores  they  had  captured  on 
the  occasion  in  question.  This  vote  was  at  once  agreed  to  by  the 
House. « 

And  here  it  may  be  remarked,  incidentally,  that  the  Depart- 
public  disclosure  of  differences  of  opinion  between  two  ™j^^ 
or  more  departments  of  government,  though  sometimes,  rences. 
perhaps,  unavoidable,  has  always  a  mischievous  effect 
upon  the  public  service.     It  is  obvious  that  discussion 
between  different  departments,  upon  points  of  poUcy  or 
practice,  must  frequently  take  place,  and  ought  to  be 
regarded  as  private  and  confidential.     Once  a  decision 
has  been  arrived  at,  the  whole  administration  are  re- 
sponsible for  it ;  but  meanwhile  the  disclosure  of  any 
actual  disagreement  is  unseemly,  and  is  calculated  to 
produce  most  injurious  results.' 


•  Hans.  D.  v.  168,  p.  276.  departments    on     confederation    of 

•  16.  p.  80.  West  Indies,  Hans.  D.  v.  206, p.  1026. 

•  lb.  V.  170,  p.  613.  Between    comptroller    and    auditor 
'  lb.  V.  185,  p.   463.    See  dis-  general  and  civ.  serv.  com"  in  re- 

cussion    in   1862,    respecting  difTe-  gard  to  appointments  in  Audit  Office, 

rences  between  the  Treasury  and  the  (Jom.  Pap.  1873,  v.  89,  p.  103.    See 

Colonial  Office  in  regard  to  the  Ja-  also    Mr.    Disraeli's    remarks    upon 

maica  debt,  lb.  v.  168,  p.  260.    And  effect  of  cases  of  misunderstanding 

see  Oom.  Pap.  1862,  v.  36,  p.  817.  between  public  departments,  in  sess. 

And  upon  differences  between  these  of  1862.    Hans.  D.  v.  168,  p.  1138. 


beratioDS 
secret. 
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itadeu-  The  deliberations  of  the  cabinet  upon  all  matters 

which  engage  their  attention  are  strictly  private  and 
confidential;  being  kept  secret  even  from  the  other 
members  of  the  administration,  who  have  no  seat  in  the 
cabinet,  and  who  therefore  are  not  directly  responsible 
for  the  conduct  of  the  government.  Upon  their  first 
introduction  into  the  Privy  Council,  ministers  are  in- 
variably sworn  to  secrecy.*  Hence  they  are  not  at 
liberty,  thenceforth,  to  divulge  conversations  or  pro- 
ceedings in  council — or  to  reveal  to  others  any  con- 
fidential communications  they  may  have  had,  either 
with  the  sovereign  or  with  a  colleague  in  office — ^with- 
out  express  permission  from  the  crown.**  This  apphes 
equally  to  those  who  have  ceased  to  form  part  of  an 
administration,  as  to  members  of  an  existing  govern- 
ment.* 

No  secretary  or  clerk  is  permitted  to  be  present  at 
meetings  of  the  cabinet  council ;  neither  is  any  official 
record  kept  of  its  proceedings.^  The  decisions  of  the 
cabinet  are  either  embodied  in  formal  minutes,  to  be 
submitted   to  the   sovereign,  or  else  are  carried  into 


Also  lb.  V.  169,  p.  1393.    As  re-  (Marquess     of    Anglesey)     to    the 

spects  differences  between  Treasury  prime  minister  (Earl  Grey)  pointing 

and  Board  of  Admiralty,  trnte,   p.  out,  for  information  of  tne  cabinet, 

33.     Between  Board  of  Audit  and  views  entertained  by  his  lordship  in 

Board  of  Works,  anU^  p.    46.    B^  regard  to  Ireland ;  which  letter  was 

tween  War  Office  and  the    Indian  read  in  the  House  of  Commons  by 

Government,  Hans.    D.  v.  190,  p.  Mr.  Hume  and  other  members.    The 

175.    Between  the  Treasury  and  the  unauthorised  publication  of  this  letter 

War  Office,  lb.  v.  216,  p.  1288.    Be-  was  stigmatised  as  '  a  most  foul  and 

tween  the  Treasury  and  Home  and  scandalous  breach  of  confidence.*  lb. 

Foreign  Offices,  the  Board  of  Trade,  1834,  pp.  1373, 1375, 1430, 1446. 

8rd  Rep.  Com*.    Gv.    Serv.  Exp.  »  lb.  1834,  p.  2645. 

Com.  Pap.  1873,  v.  7.    Hans.  D.  v.  J  Mr.     Gladstone,     Nortli    Am. 

217,  p.  1^.    Between  the  Treasury  Rev.  v.  127,  p.  207.    There  is  a  con- 

and   postmaster-general,  Com.  Pap.  ventional  understanding  that  no  notes 

1876,  V.  42,  p.  371.  are  to  be  taken  of  what  passes  in  the 

'  See  centey  p.  83.  cabinet,  or  if  taken  that  they  should 

I*  Wellington  Desp.  3rd.  s.  v.  4,  be  kept  secret  until  the  generation 

p.  212.    Duke  of  Somerset  on  Mo-  concerned  therein  shall  have  passed 

narchy  and  Democracy,  p.  169.   Mir.  away.    Quar.  Rev.  v.  129,  p.  330. 

of  Pari.  1831-2,  p.  2069.    See  obeer-  H.  Reeve,  in  Ency.  Brit.  9th  ed.  v.  4, 

vations  in  Parliament  upon  a  letter  p.  620.    Ed.  Rev.  v.  153,  p.  390,  &c. 
from  ^e  lord-lieutenant  of  Ireland 
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effect  by  the  personal  directions  of  the  individual  minis- 
ters, to  whose  departments  they  may  particularly  apply. 

Mere  decisions  of  the  cabinet,  unless  followed  up  Decisions 
by  some  formal  order  or  declaration  of  the  Queen  ^b^et. 
in  Council,  or  by  a  treasury  minute,  or  other  authori- 
tative official  act,  are  necessarily  of  an  ephemeral  cha- 
racter ;  having  a  present  efficacy  so  far  as  concerns  the 
matter  in  hand,  but  carrying  with  them  no  perma- 
nent authority.  '  It  is  an  important  feature  in  the 
executive  government  of  this  country,  that  there  is  no 
department  which  is  supreme  over  all  the  other  de- 
partments. It  is  quite  true  that  the  first  lord  of  the 
treasury  is  the  head  of  the  cabinet,  and  the  cabinet 
can  give  any  order,  which  it  would  be  the  duty  of  the 
departments  to  obey ;  but  it  is  not  at  all  true  that  that 
order  would  become  part  of  our  executive  or  admini- 
strative system.  On  the  contrary,  it  dies  with  the 
cabinet  that  gave  it  birth ;  and  it  would  be  for  the 
government  which  followed  it  to  revive  it  or  not  as  they 
might  think  fit.'^ 

If  any  authoritative  action  on  the  part  of  the  crown  how  car- 
should  be  required,  in  order  to  give  effect  to  a  decision  "^  ^"^* 
of  the  cabinet,  it  would  be  the  duty  of  the  prime 
minister  to  advise  a  meeting  of  the  Privy  Council  to  be 
summoned,  from  whence  orders  in  council,  proclama- 
tions, or  other  official  notifications  might  proceed.  All 
commands  of  the  sovereign,  whether  emanating  from 
the  Privy  Council  or  issued  upon  the  advice  of  a  re- 
sponsible minister,  should  be  transmitted  to  the  officer 
or  department  of  state  charged  with  giving  effect  to 
the  same  by  a  secretary  of  state,  or  other  responsible 
minister.^ 

Apart  from  the  adoption  of  any  formal  minutes,  the 


^  Mr.  Gladstone,  Hans.    D.    v.  po.  234,  243.    Com.  Pap.  1873,  v.  7. 

166,  p.  1847.    Mr.  Lowe,  lb.  v.  217,  Also  ante,  p.  178. 

p.    1369.    See  his   evidence  before  '  Hans.  D.  v.  140,  p.  1047.  Olode, 

Com*,  on  Civ.  Serv.  Exp.  3rd  Rep.  Mil.  Fore.  v.  2,  p.  722. 

VOL.  II.  R 
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extent  to  which  documentary  evidence  may  exist  in 
regard  to  matters  which  have  at  any  time  undergone 
discussion  at  cabinet  meetings,  depends  in  a  great 
measure  upon  accidental  circumstances.  When  there 
is  an  opportunity  for  frequent  personal  intercourse 
amongst  those  who  take  a  prominent  part  in  cabinet 
councils,  it  may  happen  that  little  or  nothing  is  com- 
Minis-       mitted  to  writing  at  the  time.""    But  it  was  the  usual 

terial  •  ® 

memoran-  practice  with  Sir  Robert  Peel  (following  the  example  of 
dums.  ^{^Q  Duke  of  WelUngton)  to  bring  before  his  colleagues 
his  opinions  in  regard  to  great  public  questions,  upon 
which  he  desired  to  have  a  decision  of  the  Cabinet,  by 
means  of  written  memorandums.  These  papers  were 
generally  '  read  by  himself  at  a  meeting  of  the  cabinet, 
and  afterwards  sent  in  circulation  amongst  the  members 
of  the  government.  The  best  opportunity  was  thus 
afforded  for  a  mature  consideration  of  statements  made, 
and  of  arguments  adduced,  in  support  of  measures 
proposed  for  consideration,  and  the  most  effectual 
precaution  taken  against  nusconstruction,  and  hasty, 
inconsiderate  decision.*^*^  A  similar  practice  is  followed, 
not  only  by  prime  ministers,  but  by  subordinate  mem- 
bers of  the  cabinet,  who  are  desirous  of  calhng  the 
attention  of  their  colleagues  to  important  matters  that 
require  careful  statement  or  explanation  :  or  who  may 
wish  to  comment  upon  the  pohcy  pursued  by  a  colleague 
in  affairs  appertaining  to  his  own  department.**  Such 
papers  are  circulated  amongst  ministers  by  means  of 
'  cabinet  despatch  boxes,'  to  which  every  cabinet  minis- 
ter possesses  a  master-key .^ 

•»  Peel,  Memoirs,  v.  2,  p.  97.  2,  p.  134.  Haydn,  Book  of  Dignities, 

"  lb.  p.  99.  88  n. — Occasionally  documents  which 

•  See    frequent    memoranda  by  are  intended  to  be  perused  by  cabi- 

Duke  of  Wellington,  when  cabinet  net  ministers  only  are  confidentially 

minister,  in  reference  to  policy  of  printed  at    the    Foreign  Office,  to 

government,  Desp.  Srd  S.  passim.  lb,  avoid  the  necessity  for  multiplying 

V.  2,  p.  549.  manuscript  copies  for  that  purpose. 

'Peel,  Memoirs,  v.  2,  pp.  184,  Hans.  D.  v.l66,  p.  711, 
194.     Donne,  C'orrei^p.   Qteo.  III.  v. 
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As  regards  the  internal  relations  of  the  cabinet,  internal 
while   each  minister  is  an  adviser  of  the  crown,  the  of  the 
cabinet  is  a  unity,  and  none  of  its  members  can  advise  ^^"^6^- 
as  an  individual,  without,  or  in  opposition  actual  or 
presumed  to  his  coUeagues.     But  the  business  of  the 
state  is  vastly  too  great  in  volume   to  allow  of  the 
actual  passing  of  the  whole  under  the  view  of  the  col- 
lected  ministryv    It  is,   therefore,   a  prime   office   of 
discretion  for  each  minister  to  settle  what  are  the  de- 
partmental acts  in  which  he  can  presume  the  concur- 
rence of  his  colleagues,  and  in  what  more  deUcate,  or 
weighty,  or  peculiar  cases  he  must  positively  ascertain 
it.^ 

Sometimes  a  member  of  the  administration,  being  a  other 
privy  councillor,  but  without  a  seat  in  the  cabinet,  is  ™^^^" 
called  upon  to  attend  a  meeting  of  the  cabinet,  in  order  attend  a 

,         ,       '^  1  .       .  X-  1  •   1     meetingof 

that  he  may  express  his  views  upon  some  question  which  the 
intimately  concerns  his  own  department.  Thus,  Lord  ^^"^®^ 
Castlereagh,  when  chief  secretary  to  the  lord-lieutenant 
of  Ireland,  was  invited  to  confer  with  ministers  upon 
Irish  questions,  in  September  1800,  and  agaii^u  ^ijrly  in 
the  following  year/  And  when  points  of  law  are  likely 
to  arise  the  law  officers  are  usually  invited  to  attend 
at  the  deliberations  of  the  cabinet/  If  the  occasion  be 
one  of  pecuUar  gravity  and  importance,  a  summons 
should  be  issued  by  the  proper  officer  directing  certain 
persons  to  attend  a  committee  of  the  Privy  Council,  for 
certain  specified  purposes ;  which  committee  should 
consist  of  the  cabinet  ministers  and  the  other  privy 
councillors  whose  attendance  is  required.  The  report 
of  this  committee  should  be  made  to  the  sovereign  in 
council.  But  when  a  mere  informal  interview  is  sought 
by  cabinet  ministers  with  a  colleague  in  office,  he  would 


«»  Mr.  Gladstone  in  North  Am.    Pap.  1866,  v.  6.    Evid.  2395. 
Rev.  V.  127,  p.  207.  •  Wellington  Desp.  3pd  S.  v.  6, 

'  Ed.  Rev.  V.  103,  p.  360.    See    p.  660  ;  Hans.  D.  v.  211,  p.  261. 
also  Rep.  CJom*.  on  Education,  Com. 

R   2 
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simply  be  asked  to  be  present  at  a  sitting  of  the  cabi- 
net.* In  1848,  when  Chartist  riots  were  apprehended 
in  London,  the  Duke  of  Wellington  (then  commander-in- 
chief)  was  summoned  by  Lord  John  Eussell  to  attend 
a  cabinet  council  upon  this  emergency.^  Unless  some 
arrangement  of  this  kind  be  adopted,  a  department 
presided  over  by  a  minister  who  is  not  of  the  cabinet 
is  unable  to  take  the  opinion  of  the  cabinet  upon  any 
matter,  except  by  means  of  a  written  memorandum,  to 
be  presented  to  his  colleagues  in  council  by  the  home 
secretary ;  a  proceeding  which  does  not  always  obtain 
for  the  question  a  full  and  satisfactory  consideration/ 
The  prime  The  position  of  the  prime  minister  towards  the 
iH^the  ^  cabinet  is  pecuUar.  Although  he  is  the  head  of  the 
cabinet,  administration,  and  necessarily  its  most  important  and 
influential  member,  yet  he  meets  all  his  colleagues  in 
council  upon  a  footing  of  perfect  equality.  At  meetings 
of  the  cabinet,  the  only  one  who  has  precedence  over 
his  fellows  is,  in  fact,  the  president  of  the  Council.  But 
inasmuch  as  the  entire  responsibility  for  the  government 
devolves  on  the  first  minister  of  the  crown,  he  naturally 
must  possess  a  degree  of  weight  and  authority  in  coun- 
cil which  is  not  shared  by  any  other  member.  Ordina- 
rily questions  may  be  put  to  the  vote,  and  decided  by  a 
majority  adverse  to  the  opinion  of  the  prime  minister.'' 
But,  if  he  chooses,  he  may  insist  upon  the  cabinet 
deciding  in  any  matter  in  accordance  with  his  own 
particular  views ;  otherwise  he  has  the  power,  by  his 
own  resignation  of  oflSce,  to  dissolve  the  ministry.^ 
Differences  of  opinion  will  naturally  and  unavoidably 

*  Corresp.  Will.  IV.  with  Earl  Life  of  Palmerston,  v.  1,  pp.  282- 

Grey,  v.  1,  p.  399.  236,  240 ;  Lord  Broughton^s  Recol- 

"  Earl  Kussell's  RecollectioDS,  p.  lections  in   Ed.  Rev.   133,  p.  335. 

253.  Martin,  Pr.  Consort,  v.  4,  pp.  458, 

^  Rep.  Com*,  on  Education,  Com.  484,  486. 
Pap.  1865,   V.  6.     Evid.  667,  668.  »  See  Rep.  on  Board  of  Admi- 

Hans.  I).  V.  216,  p.  626.  ralty,  Com.  Pap.  1861,  v.  5,  p.  182. 

^  Corresp.  Will.  IV.  with  Earl  Rep.  on  Mil.  Organisation,  lb,  1860, 

Grey,  v.  1,  pp.  4.31,  433.     Bulwer's  v.  7,  p.  511. 
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occur  between  cabinet  ministers,  but  the  vote  onc^ 
taken,  and  ihe  question  decided,  everj'  member  of  the 
cabinet  becomes  equally  responsible  for  the  decision, 
and  is  equally  bound  to  support  and  defend  it.  In 
case  of  irreconcilable  differences  with  any  of  his  col- 
leagues, the  premier  may  require  their  resignation  or  a 
dissolution  of  the  cabinet. 

The  elder  Pitt,  who  had  been  all-powerful  as  prime  minister 
during  the  reign  of  George  II.,  was  obliged  when  George  III. 
ascended  the  throne  to  submit  his  measures  to  the  cabinet.  Being 
out- voted  therein,  on  the  question  of  war  with  Spain,  he  resigned 
office,  declaring  that  'he  would  not  remain  in  a  situation  which 
made  him  responsible  for  measures  he  was  no  longer  allowed  to 
guide.' y 

In  1797,  during  the  premiership  of  the  younger  Pitt,  he  sub- 
mitted to  the  cabinet  the  expediency  of  renewing  an  attempt  to 
bring  about  a  peace  with  France.  The  cabinet  were  divided  upon 
the  question.  Lord  Grenville  and  Mr.  Wyndham  were  decidedly 
averse  to  any  overtures  of  the  kind.  But  Pitt  was  resolved,  and  it 
became  Grenville's  duty,  as  secretary  of  state,  to  make  the  proposal 
to  the  French  minister. « 

In  1824,  Lord  Liverpool  (as  premier)  determined  upon  pledg- 
ing the  government  to  recognise  the  independence  of  the  Spanish 
colonies  in  America,  notwithstanding  a  strong  remonstrance  from 
the  Duke  of  WeUington  (Master-general  of  the  ordnance),  and  the 
fact  that  all  the  other  ministers  (except  Mr.  Canning,  the  foreign 
secretary)  were  either  disinclined  to  stir  in  the  matter  or  indifferent 
about  it.* 

But  it  is  not  usual  for  the  prime  minister  to  proceed 
to  extremity  with  the  cabinet,  until  he  is  convinced 
that  there  is  no  other  alternative  between  enforcing  the 
adoption  of  his  own  views  and  his  retirement  from  office. 
For  *  a  compromise  is  the  natural  result  of  all  differ- 
ences between  men  in  official  stations  under  a  constitu- 
tional government ;  it  is  so  even  where  they  are  not 
coequal  in  authority.'  ^ 


y  Campbell's  Chief  Justices,  v.  2,  pp.  364-366,  388. 
p.  467.  ^  Rep.  on  Military  Organisation, 

»  Maasey,  George  III.  v.  4,  p.  248.  Com.  Pap.  1860,  v.  7,  p.  667. 
•  Wellington  Deep.  Srd,  «.  v.  2, 
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The  prime  At  the  time  of  the  failure  of  the  Irish  potato  crop,  in  the 
Sid^^'^  autumn  of  1845,  Sir  Robert  Peel,  who  was  then  prime  minister, 
cabinet.  advocated  in  the  cabinet  the  opening  of  the  ports  for  the  admission 
of  foreign  com,  and  the  temporary  repeal  of  the  duties  on  the 
importation  of  com  ;  but  having  the  support  of  three  only  of  his 
colleagues,  he  was  overruled,  and  did  not  insist  upon  it.  Several 
weeks  later,  the  necessity  becoming  more  urgent.  Sir  Robert  Peel 
again  advised  the  adoption  of  this  policy  ;  but  could  not  induce  his 
colleagues  to  agree  with  him.  Whereupon  he  resigned  office ;  and 
as  it  was  impossible  to  form  an  administration  from  amongst  his 
late  colleagues.  Lord  John  Russell  was  sent  for  by  the  Queen.  Bis 
endeavours  to  form  a  ministry  also  failed.  Her  Majesty  then  re- 
quested Sir  Robert  Peel  to  withdraw  his  resignation,  which  he 
agreed  to  do,  and  reconstructed  his  cabinet  by  selecting  for  his  col- 
leagues men  who  were  willing  to  co-operate  with  hiin  in  carrying 
out  his  policy  ;  claiming  for  himself,  as  '  the  minister  of  England,' 
the  *  unfettered  power '  of  judging  of  those  measures  which  he  be- 
lieved the  public  interests  to  require.** 

On  April  23,  1863,  the  sum  of  50,000?.  was  voted  in  committee 
of  supply  towards  the  expense  of  a  national  memorial,  or  monument, 
to  the  memory  of  the  late  Prince  Consort.  It  was  understood  that 
this  would  be  the  extent  of  the  pecuniary  assistance  to  be  granted 
by  Parliament  towards  this  undertaking.^'  But  at  the  same  time 
the  premier  (Lord  Palmerston)  promised  the  committee  of  construc- 
tion that  the  government  would  give  them  sufficient  old  gun-metal 
for  the  bronze  work  of  the  intended  structure.  Not  being  imme- 
diately wanted,  there  was  no  application  made  to  the  Treasury  or 
War  Department  for  this  gun-metal  until  1865,  when  the  memorial 
having  reached  the  stage  at  which  the  metal  was  required,  it  was 
applied  for.  Lord  Palmerston  then  consulted  the  cabinet  upon  the 
matter,  when  some  of  his  colleagues  (including  the  chancellor  of  the 
exchequer)  expressed  their  disapproval  of  the  course  taken  in  regard 
to  it.  But  there  appears  to  have  been  no  formal  decision  of  the  cabinet 
on  the  question.  Lord  Palmerston,  however,  took  the  responsibility 
of  writing  to  the  parties  interested,  informing  them  of  the  objections 
made  by  some  of  his  colleagues,  but  nevertheless  repeating  his 
original  promise,  and  adding  that  if  necessary  he  should  be  prepared 
to  submit  a  vote  to  the  House  for  the  metal.  At  this  juncture  Lord 
Palmerston  died,  and  his  ministry  was  broken  up.  A  year  after- 
wards, the  Derby  ministry,  being  appealed  to  on  the  subject,  resolved 
to  give  effect  to  Lord  Palmerston's  engagement,  upon  the  faith  of 
which  the  memorial  committee  had  continued  to  act.  But,  pursuant 
to  a  rule  which  had  been  adopted  by  the  Treasury,  at  the  desire  of 

*»  See  ante,  vol.  1,  p.  214.     Hans.  D.  v.  83,  pp.  86-95. 
•  Hans.D.  v.  170,  p.  605. 


IN  RELATION  TO  THE  CROWN.  247 

the  House  of  Commons,  it  was  determined  to  submit  a  resolution  in 
committee  of  supply  for  the  grant  of  the  sum  of  4,970Z.,  being  the 
value  of  the  gun- metal,  to  enable  the  Treasury  to  purchase  it  from 
the  War  Department  and  present  it  to  the  promoters  of  the  memorial.^ 
In  debating  this  resolution,  the  ex-chancellor  of  the  exchequer  (Mr. 
Gladstone)  demurred  to  the  statement  that  the  Palmerston  govern- 
ment had  in  any  way  consented  to  this  proceeding,  whatever  might 
have  been  said  or  done  by  Lord  Palmerston  himself  in  the  matter. 
But  Mr.  Disraeli,  as  chancellor  of  the  exchequer,  contended  that  the 
House  would  *  not  be  acting  fairly  or  in  a  liberal  spirit  if  they  took 
advantage  of  a  petty  objection  to  throw  obstacles  in  the  way  of 
<»rrying  out  the  engagement '  made  by  Lord  Palmerston  in  writing 
on  this  subject.  Whereupon  the  vote  was  agreed  to  without  further 
remark.^ 

We  have  next  to  consider  of  personal  coramunica-  Commu- 

.  ^  ^  ,  .      mcations 

tions  between  the  sovereign  and  the  members  oi  his  between 
cabinet  council.     And  in  view  of  the  constitutional  re-  and^^^'^ 
lationship  which   subsists  between  the  king  and   his  cabinet, 
ministers,  it  will  be  appropriate  to  notice,  beforehand, 
the  position  of  poUtical  neutrality  which  is  occupied  by 
the  sovereign  in  his  intercourse  with  aU  other  persons, 
including  those  who  have  the  privilege  of  access  to  the 
royal  presence,  and  who  may  desire  to  avail  themselves 
of  such  an  opportunity  to  express  to  him  their  own  con- 
victions upon  questions  of  pubUc  concern.^ 

The  official  channel  of  intercourse  between  the  sove- 
reign and  the  cabinet  council  was  formerly  a  secretary 
of  state,*  but  is  now  invariably  the  prime  minister.^  It 
devolves  upon  this  functionary  to  convey  to  the  sove- 
reign for  his  approbation  all  the  important  conclusions 
of  the  cabinet ;  and  to  him  the  sovereign  makes  known 
his  decisions  thereon.^  The  prime  minister  is  bound, 
in  his  reports  and  audiences  with  the  sovereign,  not  to 
counterwork  the  cabinet ;  not  to  divide  it ;  not  to 
undermine  the  position  of  any  of  his  colleagues  in  the 

'  See  antef  vol.  1,  p.  726.  official  rank,  to  obtain  audience  with 

»  Hans.  D.   v.    184,    pp.    1661,  the  sovereign,  see  antef  vol.  1,  p.  266. 

1679,  1606.  »  Seea7?^e,v.l,p.91  ,&  ante,^.  160. 

**  For  the  proceedings  neces*»ary  J  See  ante,  vol.  1,  p.  336. 

on  the  part  of  a  peer,  holding  no  ^  See  Ed.  Rev,  v.  125,  p.  646 
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royal  favour.  If  he  departs  in  any  degree  from  strict 
adherence  to  these  rules,  and  uses  his  great  opportuni- 
ties to  increase  his  own  influence,  or  pursue  aims  not 
shared  by  his  colleagues,  then,  unless  he  is  prepared  to 
advise  their  dismissal,  he  commits  a  treacherous  and 
base  act.  He  must  be  loyal  both  to  his  sovereign  and 
to  his  colleagues,  as  well  as  to  Parhament.*  Communi- 
cations on  affairs  of  state  are  constantly  passing  between 
the  sovereign  and  the  prime  minister.  And  any  com- 
plaint which  the  sovereign  might  have  to  make  of  the 
conduct  of  a  particular  minister  should  be  conveyed 
Right  of  through  the  prime  minister. ""  The  privilege  of  access 
2^^  to  the  sovereign  is  accorded  to  every  political  head  of 
sovereign,  ^n  administrative  oflSce,  who  is  at  liberty  to  address 
the  crown  directly  upon  poHtical  questions ;  especially 
in  regard  to  matters  appertaining  to  his  own  depart- 
ment. But  all  correspondence  between  the  sovereign 
and  a  subordinate  minister  should  be  submitted  to  the 
premier ;.  if  not  beforehand,  at  any  rate  immediately 
after  it  has  taken  place."" 

Sometimes  the  sovereign  will  address  '  the  cabinet ' 
collectively ;  ^  but  usually  his  official  correspondence  is 
conducted  exclusively  with  the  prime  minister,  by  whom 
the  royal  letters  are  read  to,  or  circulated  amongst,  his 
colleagues  in  the  cabinet.  Being  confidential  papers, 
they  must  necessarily  be  withheld  from  all  other  per- 
sons ;  unless  by  express  leave  of  the  king.  For,  as  has 
been  already  noticed,  the  king's  counsels  must  be  kept 
secret  by  all  who  take  part  therein.** 

We  have  an  example  of  the  nature  of  the  intercourse 


»  Mr.  Gladstone  in   North   Am.  p.   481 ;    Corresp.  Will.    IV.  with 

Rev.  V.  127,  p.  208;  also  his  Glean-  Earl  Grey,  v.  1,  pp.  46,  76,  79,  80, 

ings,  V.  1,  p.  243.  83,  116,  364;  Bulwer's  Palmerston, 

"•  Case  of  Mr.  Canning,  in  1824.  v.  2,  p.  416. 

Wellington  Deep.   3rd   S.   v.  2,  pp.  <»  Jesse,  Life  of  Geo.  III.  v.  3, 

251,  261,  262.  pp.  448, 460,  636. 

»  See  Wellington  Desp.  3rdS.  v.  «»  See  ante,  pp.  84,  240.  And  Cor- 

1,  pp.  160,  274;  v.  2,  pp.  346,  346.  resp.  Will.  IV.  with  Earl  Grey,  v.  2, 

Mr.  Gladstone,  Ch.  Quar.  Rev.  v.  3,  p.  220. 
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that  ought  to  subsist  between  the  sovereign  and  those  Political 
who  are  permitted  to  have  an  audience  with  him  in  the  of  the  ^  ^ 
conduct  of  William  IV.,  whose  bearing  as  a  constitu-  sovereign. 
tional  monarch  won  for  him  universal  confidence  and 
respect,  notwithstanding  his  strong  personal  bias  in 
favour  of  the  Tories,  of  which  some  amusing  anecdotes 
are  told  in  contemporary  memoirs."*  We  learn,  upon 
undeniable  authority,  that  his  Majesty  was  always 
'  accessible  to  everyone  who  desired  an  interview,  that 
he  was  in  the  habit  of  seeing  many  persons  daily,  with 
whom  he  would  converse  freely  upon  any  topic  upon 
which  they  had  information  to  impart;  but  that, 
*  although  he  may  Usten  to  them,  he  never  converses 
upon  any  matter  which  may  be  the  subject  of  commu- 
nication with  his  government,  or  respecting  ministerial 
or  oflScial  arrangements  in  contemplation.  Politics  are 
never  the  subject  of  conversation,  .  .  •  even  common 
articles  of  intelligence  are  not  noticed  otherwise  than 
as  conveyed  in  the  newspapers.' ' 

The  conduct  of  George  III.,  in  the  earliest  part  of 
his  reign,  was  open  to  serious  objection,  from  his  freely 
expressed  party  bias  in  favour  of  particular  ministers/ 
But  in  1806  and  later  years  his  behaviour  was  charac- 
terised by  scrupulous  impartiality/ 

George  IV.,  as  Prince  Eegent,  and  subsequently  as 
sovereign,  was  much  less  careful  and  particular.  He 
would  habitually  open  his  mind  freely,  upon  poUtical 
questions  to  private  friends,  with  whom  he  was  in  the 
habit  of  conversing,  and  receive  communications  from 
them,  upon  domestic  or  foreign  affairs,  that  should  only 
have  reached  the  king  through  his  ministers,  to  the 
manifest  detriment  of  his  constitutional  relations  with 


•»  See  antey  vol.  i.  p.  285.    Gre-  "^  Corresp.  Will.  IV.  with  Earl 

villa,  Memoirs,  v.  2,  p.  138;  v.  8,  Grey,  v.  1,  pp.  61-62,  176. 

pp.   161,  272,  276,  364;    and  see  •  Life  of  Earl  MiDto,v.  1,  p.300. 

blockmarks  Memoirs,   v.  1,  p.  338.  ^  Yonge,  Life  of  Ld.  Liverpool, 

Corresp.  Will.  IV.  with  Earl  Grey,  v.  1,  pp.  ^17-221, 
v.  1,  pref.  pp.  vii.-ix. 
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his  responsible  advisers,  rendering  it  necessary  for  his 
premier  to  repeatedly  impress  upon  him  the  need  of  a 
cautious  forbearance,  and  sometimes  to  warn  him  of 
the  serious  consequences  to  himself,  and  to  the  mon- 
archy, which  a  persistence  in  such  practice*  must 
occasion.'' 
^ay  ^  The  only  deviation  on  the  part  of  WilUam  IV.  from 

between  the  stiict  rulc  of  abstinence  from  all  poUtical  conversa- 
contend  ^j^^^  ^^y^  persous  uot  of  the  number  of  his  '  immediate  " 
parties;  constitutional  advisers,'  was  when,  at  the  request  or 
with  the  knowledge  of  his  ministers,  he  would  invite  an 
interview  with  some  peer  or  lord  of  Parliament,  for  the 
purpose  of  endeavouring  to  allay  the  violence  of  party 
strife,  or  of  promoting  the  success  in  Parliament  of 
ministerial  measures  which  he  deemed  of  vital  conse- 
quences, and  which  were  in  jeopardy  through  the 
extent  of  opposition  they  were  encountering.  At  such 
times,  the  king  would  not  hesitate  to  point  out  to  his 
auditors  the  great  public  advantages  that  in  his  judg- 
ment would  ensue  from  a  dispassionate  and  conciliatory 
consideration,  in  a  spirit  of  compromise,  of  the  parti- 
cular question.^ 

In  1855  Prince  Albert  wrote  a  letter  of  remonstrance  to  Lord 
Aberdeen,  representing  the  great  anxiety  caused  to  the  Queen  and 
himself  by  the  line  taken  by  Aberdeen  and  other  ex-ministers 
in  Parliament  upon  the  question  of  the  war  with  Russia,  as  well 
on  account  of  its  probable  effect  upon  British  interests  abroad  as 
because  of  its  apparent  inconsistency  and  seeming  lack  of  a  patrio- 
tic spirit  in  themselves.^  SimUar  efforts  were  attributed  by  public 
rumour  to  her  Majesty  Queen  Yictona,  during  the  party  conflicts 
upon  the  Reform  question  in  1867. 

It  is  true  that  there  is  an  ancient  constitutional  rule 
which  forbids  the  sovereign  from  taking  notice  of  any 


•  Yonge,   Life  of    Ld.    Liver-  Diary,  w.  8,  p.  603. 

reel,  V.  2,  p.  242 ;  Quar.  Rev.  v.  ^  See  Corr.  with  Earl  Grey,  v.  2, 

133,  p.  332;  Wellington  Deep.  3rd  pp.  19,  21,  33,  38,  64, 198. 

S.  V.  6,  pp.  660,  620 ;   v.  6,  pp.  303,  ^  Martin's  Pr.  OoDsort,  v.  3,  p. 

313,    323,    456,  628;    Colchester  e  289. 
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matter  in  agitation  or  debate,  in  either  House  of  Parlia-  but  not  so 
ment,  until  the  same  has  been  oflScially  communicated  ^ach^on 
for  his  concurrence,  and  which  declares  that  no  opinion  t^^i^e- 

•  x>«ii  T  -I        pendence 

of  the  sovereign,  upon  any  Bill  or  other  proceedmg  de-  of  Pariia- 
pending  in  either  House,  ought  to  be  reported,  with  a  ^^^^ 
view  to  bias  the  votes  of  members.""  This  regulation  is 
necessary  in  order  to  guard  the  independence  of  Parlia- 
ment in  the  exercise  of  its  legislative  functions.  But  it 
was  originally  framed  under  circumstances  widely  dif- 
ferent to  those  of  our  own  time,  and  to  remedy  an  evil 
which  no  longer  exists.  While  in  its  application  to  the 
Houses  of  Parliament  in  their  collective  capacity,  the 
rule  is  still  capable  of  the  strictest  interpretation,^  it 
must  not  be  construed  so  as  to  infringe  upon  the  ancient 
and  undoubted  privilege  of  every  peer  of  the  realm,  as 
an  hereditary  councillor  of  the  crown,  to  have  an  audi- 
ence with  the  sovereign,  for  the  purpose  of  making  any 
representation  he  may  think  fit  upon  pubUc  afiairs.' 
In  general,  the  sovereign  would  receive  such  communi- 
cations without  comment ;  reserving  for  the  ear  of  his 
constitutional  advisers  his  personal  opinion  upon  any 
debat cable  poUtical  question  brought  before  him  in  this 
manner.  But  in  extreme  cases,  when  it  may  be  advis- 
able to  endeavour  to  reconcile  conflicting  opinions  and 
to  conciliate  rival  parties,  we  are  warranted  by  consti- 
tutional precedent  in  claiming  for  the  sovereign  a  right 
to  interpose,  and  with  the  weight  which  belongs  to  his 
elevated  position  to  profier  counsel  and  advice  to  any 
influential  statesmen,  irrespective  of  their  particular 
standing,  towards  the  existing  administration.  But 
such  an  act  of  interposition  is  only  suitable  as  a  last 
resource,  to  restore  harmony  to  the  body  politic.  It 
is  never  justifiable  for  the  purpose  of  creating  an  an- 


«  Seean<«,voLl,p.  117.  Andsee  p.  368.    Mr.    Bisraeira    statement, 

Jesse,  Life  of  Geo.  III.  v.  1,  pp.  337-  Hans.  D.  v.  228,  p.  2037. 
347.  Colchester's  Diary,  V.  3,  p.  609.  »  See  ante,  vol.  1,  pp.  116-118, 

y  See  May,  Pari.  Prac.  ed.  1883,  266,  334. 
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tagonisra  between  the  two  Houses  of  Parliament ;  as 
when  George  m.,  in  1783,  canvassed  the  House  of  Lords 
against  the  India  Bill,  which  had  passed  the  Commons, 
contraiy  to  his  most  serious  convictions,  instead  of 
withholding  his  sanction  to  the  measure,  dissolving  Par- 
liament, or  (as  he  afterwards  did)  requiring  the  minis- 
ters who  introduced  it  to  resign.*  It  is  only  as  a  mediator 
in  cases  of  emergency,  and  in  order  to  remove  obstruc- 
tions to  the  progress  of  legislation,  that  the  sovereign  is 
constitutionally  at  liberty  to  express  his  individual 
opinions  to  peers  and  lords  of  Parliament,  with  the  view 
of  influencing  their  public  conduct  upon  a  particular 
question.**  And  any  such  expression  of  opinion  ought 
to  be  strictly  limited  to  advice  and  counsel,  and  should 
not  (except  in  the  case  of  persons  in  the  actual  service 
of  the  crown)  amount  to  an  interference  with  the  free- 
dom of  action  of  any  member  of  the  legislature. 

Such  persons,  if  holding  seats  in  Parliament,  are  subject  to  the 
rule  which  requires  political  unanimity  in  every  member  of  the 
administration.  *  Perfectly  sensible  of  the  necessity  of  giving  a 
positive  and  unequivocal  support  to  his  government,'  King  William 
IV.  insisted  upon  every  member  of  his  household,  having  a  seat  in 
either  House,  voting  with  ministers  on  their  Reform  Bill,  in  1831 
and  1832,  under  penalty  of  dismissal  from  office.  His  Majesty's"  con- 
duct in  this  matter  was  highly  commended  by  the  prime  minister.® 

In  the  year  1700,  when  a  furious  controversy  was  raging  be- 
tween the  two  Houses  on  account  of  an  attempt  by  the  Commons 
to  pass  a  measure  which  the  Lords  disliked,  but  which  was  popular 
in  the  country,  by  tacking  it  to  a  Bill  of  supply,  WOliam  III., 
though  he  too  objected  to  the  measure,  saw  the  extreme  peril  of  any 
conflict  upon  such  a  question,  and  exerted  himself  to  get  the  Bill 
passed  by  the  Lords.  He  let  it  be  known  that  he  considered  the 
passing  of  the  BOl  as,  on  the  whole,  a  lesser  evil  than  its  acceptance. 
Whereupon  the  temper  of  the  Lords  underwent  a  considerable 
change.  Few  indeed  altered  their  votes,  but  a  sufficient  number 
abstained  from  voting  to  permit  of  the  passing  of  the  Bill,  without 
amendment.** 


•  See  (nde,  vol.  1,  p.  117.  167,  179. 

^  Ream,  Govt,  of  Eng.  p.  178.  •*  Macaulay,  Hist,  of  Eng.  v,  6, 

«  Earl  Grey,  Correep.  with  Will.  eh.  xxv. 
IV.  V.  1,  pp.  290,  296;  v.  2,  pp. 
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Again,  in  1832,  William  IV.  interposed  to  induce  a  majority  of 
the  peers  to  accept  the  Reform  Bill  which  had  passed  the  House  of 
Commons,  as  being  a  less  painful  and  hazardous  alternative  than 
the  proposed  creation  of  a  sufficient  number  of  peers  to  ensure  the 
success  of  the  measure  in  the  House  of  Lords.  This  proceeding, 
though  upon  the  face  of  it  an  obvious  interference  with  the  indepen- 
dence of  Parliament,  and  as  such  emphatically  condemned  by  Sir 
Erskine  May,®  was  approved  of,  at  the  time,  by  Earl  Grey,  the 
prime  minister,  as  an  act  of  conciliation,  becoming  in  the  sovereign, 
as  well  as  the  means  of  avoiding  a  far  greater  evil/ 

Subsequently,  his  Majesty  addressed  a  letter  to  the  Archbishop 
of  Canterbury,  in  deprecation  of  the  course  pursued  by  the  eccle- 
siastical members  of  the  House  of  Lords,  with  a  view  to  *  moderate 
their  inconsiderate  zeal,'  and  *  to  extricate  himself  and  his  government 
from  difficulty,'  as  also  to  save  the  dignitaries  of  the  established 
church  from  the  increasing  effects  of  popular  clamour.fl^ 

We  are  therefore  free  to  admit  that  the  personal  Personal 
interposition  of  the  sovereign  to  mediate,  in  extreme  tion^the 
cases,  between  contending  parties  in  the  state,  or  to  ex-  ^^^  m^i- 
press  an  opinion,  in  a  formal  manner,  upon  a  question  ator,  or 
of  public  poUcy  or  of  imperial  concern,  is  a  commend-  how  toTe 
able  and  appropriate  service,  and  of  benefit  to  the  com-  exercised, 
monwealth.     But  it  is  most  needful  that  he  should  bear 
in  mind  the  weight  that  will  naturally  be  attached  to 
every  word  he  utters,  and  carefully  avoid  giving  expres- 
sion to  any  opinions  at  variance  with  those  entertained 
by  his  responsible  advisers,  unless,  as  in  1783,  he   is 
prepared  to  take  the  consequences  of  their  resignation 
or   dismissal.'*     Moreover,  the  substance   of  any  sucli 
conversations   should  invariably  be  communicated  to 
the  prime  minister,  with  as  little  delay  as  possible,  in 
order  to  prevent  any  future  misunderstandings,  or  incon- 
venience.* 


*  May,  Const.  Hist.  v.  1,  p.  120.  v.   5,  p.  31;    ante^  vol.  1,  p.  118. 

But  see  Heara,  Govt,  of  Eng.  p.  177.  *  Campbell's  Ohanc.  v.  5,  p.  565. 

'  Earl  Grey,  Oorresf.  with  Will.  »  Earl  Grey,  Corresp.  with  Will. 

IV.  V.  2,  pp.  439-462.  IV.,  v.  2,  pp.  40,  44,  48,  6(^  147 

«  See  King  William's  Memoir  in  William  IV.'s  letter    to    Duke  of 

Stockmar*8  Memoirs,  v.  1,  p.  323.  Clarence,  in  Wellington  Corresp.  3rd 

»•  See  Wellington  Corresp.  3rd  S.  S.  v.  4,  p.  631. 
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During  the  Grey  administration,  in  November  1831,  a  circum- 
stance occurred  which  induced  the  premier  to  address  a  word  of 
caution  to  the  king,  lest  the  strict  line  of  abstaining  from  the  ex- 
pression of  political  opinion  towards  persons  not  in  his  constitutional 
service  might  be  overstepped  without  the  knowledge  or  consent  of 
ministers.  In  the  lawful  exercise  of  his  privilege  as  a  peer,  the 
Duke  of  Wellington  (then  in  opposition)  undertook  to  write  to  his 
Majesty,  enclosing  a  memorandum  on  the  great  danger  to  which  the 
country  was  exposed  by  the  violence  of  the  political  unions,  which 
had  originated  from  the  prevaOing  agitation  on  parliamentary 
reform.  The  king,  without  waiting  to  communicate  this  memo- 
randum to  any  of  his  ministers,  at  once  replied  to  the  duke's  letter, 
informing  hiin  that  the  government  were  fully  alive  to  the  peril  he 
referred  to,  '  and  that  there  existed  a  cordial  union  of  sentiment  on 
the  subject  between  his  Majesty  and  his  gov^-nment.'  Inmiediately 
afterwards  the  king  forwwrded  copies  of  this  correspondence  to  the 
prime  minister.  Earl  Grey  could  not  refrain  from  expressing  his  sur- 
prise at  the  perusal  of  these  papers,  or  from  stating  to  the  king  that 
*  the  propriety  and  constitutional  character  of  them '  appeared  to  him 
'  more  than  questionable.'  His  Majesty  replied  that  on  receiving 
the  duke's  memorandum  it  had  occurred  to  him  '  that  as  a  peer  and 
a  privy  councillor  his  grace  had  a  right  to  address  to  him  by  letter 
that  which  he  might  have  communicated  in  a  private  audience  if 
he  had  thought  fit  to  ask  it.  That  in  any  other  case,  his  Majesty 
might  have  sent  the  letter,  <kc.,  to  Earl  Grey,  and  confined  himself 
to  an  acknowledgment  of  the  receipt,  and  to  informing  the  writer 
that  it  had  been  so  disposed  of.'  Subsequently  the  king  assured 
Earl  Grey  that  *  his  Majesty's  reply  to  any  communication  from  his 
grace  relating  to  such  matters  will  in  future  be  limited  to  a  simple 
acknowledgment,'  a  promise  which  he  afterwards  adhered  to,  on  the 
receipt  of  a  second  letter  from  the  duke  on  the  same  subject.  In 
expressing  his  satisfaction  at  being  informed  of  this  determination, 
Eflirl  Grey  added  that  *  it  certainly  might  in  many  cases  produce  in- 
convenience, if  his  Majesty  were  to  express  opinions  to  any  but  his 
confidential  servants  in  matters  which  may  come  under  their  con- 
sideration, yrith  a  view  to  the  advice  to  be  submitted  to  his  Majesty 
upon  them. 'J 

We  have  noted,  in  a  previous  chapter,  the  constitu- 
tional practice  which  governs  all  correspondence  between 
the  sovereign  and  foreign  potentates  or  ministers  upon 
pohtical  questions.^ 


J  Earl  Gr«y,  Corresp.  with  Will.  IV.  v.  1,  pp.  413-426. 
k  See  ante,  vol.  1,  pp.  267-270. 
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Upon  the  accession  of  our  gracious  Queen,  and  until  QVictorU 

&S  &  COD* 

after  her  marriage  with  Prince  Albert,  her  Majesty  has  stitntionai 
confessed  that  she  permitted  herself  to  be  influenced  by  ®®^®'®^ 
*  strong  feelings  of  partisanship,'  in  favour  of  the  Whigs, 
who  were  then  in  power.  But '  the  prince  early  under- 
stood the  position  which  it  becomes  the  sovereign  of 
Great  Britain  to  hold  between  conflicting  political  par- 
ties, and  the  Une  of  conduct  which,  as  the  consort  of 
that  sovereign,  it  was  right  for  him  to  observe.'  He 
therefore  *  held  himself  aloof  from  all  the  trammels  of 
party,  its  jealousies  and  animosities,  and  resolutely  ab- 
stained from  even  the  appearance  of  poUtical  partisan- 
ship.  And  not  only  so,  but  the  feelings  of  that  nature 
by  which  the  Queen  so  candidly  admits  that  she  was 
herself  Hassed  at  this  time,  soon  ceased  to  show  them- 
selves, under  the  influence  of  his  judicious  counsels ; 
and  all  parties  have  long  borne  willing  testimony  to  the 
cordial  and  constitutional  support  which,  when  charged 
with  the  admioistration  of  the  government,  each  party 
in  turn  received  from  the  Queen,  and  from  the  prince  as 
her  natural  confidential  adviser.'^ 

The  staunch  friend  and  adviser,  both  of  the  Queen  and  of  the 
prince,  Baron  Stockmar,  was  strenuous  in  inculcating  the  obvious, 
but  hitherto  much  neglected  doctrine, — which  had  been  acted  upon 
by  her  Majesty's  uncle,  King  Leopold,  in  Belgium,  with  marked 
success,  that  the  monarch  belongs  to  the  nation,  and  must  never  be 
made  use  of  for  the  purposes  of  party.™  According  to  Stockmar, 
much  indeed  of  her  Majesty's  political  bias  seems  to  have  arisen 
from  LoExi  Melbourne's  influence.  The  tendency  to  identify  herself 
too  exclusively  with  the  Whigs,  seems  partly  to  have  been  promoted 
and  partly  tolerated  by  Melbourne,  who  did  not  duly  estimate  the 
injury  he  was  thereby  inflicting  upon  the  office  of  the  sovereign." 

In  his  wise  and  patriotic  endeavour  to  inculcate  upon 
her  Majesty  the   duty  of  strict  neutrality  in  political 


»  Grey,  Early  Years  of  the  Pr.  Consort,  pp.  276,  284,  327. 

■  Stockmar's  Memoirs,  v.  1,  pp.  Ixvii.-lxix. 

■  lb.  pp.  38a-390. 
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matters,  Prince  Albert  was  ably  seconded  by  Lord  Mel- 
bourne, the  then  prime  minister,  who,  though  himself 
a  Whig,  took  the  opportunity  of  the  royal  marriage  to 
urge  upon  the  Queen  that  the  time  had  come  when  she 
*  should  have  a  general  amnesty  for  the  Tories/  And 
upon  another  occasion,  *  speaking  of  the  Tories,  against 
whom  the  Queen  was  very  irate.  Lord  Melbourne 
said,  *  You  should  now  hold  out  the  olive-branch  a 
little/  ^ 

The  Queen's  predilection  for  the  Whigs  at  the  com- 
mencement  of  her  reign  may  be  easily  accounted  for. 
It  was  partly  attributable  to  her  personal  regard  for 
Lord  Melbourne,  who  guided  her  first  steps  as  a  sovereign 
with  the  most  affectionate  and  loyal  care,  initiating  her 
into  the  performance  of  her  exalted  functions  in  such  a 
commendable  spirit  as  to  lead  the  Duke  of  Wellington 
to  bear  pubhc  testimony  to  his  eminent  services  in  teach- 
ing her  Majesty  how  to  preside  over  the  destinies  of  the 
empire.^  It  was  also  fostered  and  increased  by  certain 
proceedings  in  Parliament  in  relation  to  the  naturaUsa- 
tion  of  Prince  Albert,  and  the  sum  to  be  granted  for  the 
expenses  of  his  household,  wherein  the  Tory  opposition 
evinced  an  unusual  degree  of  party  asperity.*^  These 
circumstances,  however,  although  suflScient  to  account 
for  and  to  explain  her  Majesty's  bias,  afforded  no  justi- 
fication for  it,  as  she  herself  has  simply  and  touchingly 
confessed.  But  allowance  must  be  made  for  the  Queen's 
youth  and  inexperience  at  this  trying  juncture:  the  more 
so,  as  since  her  marriage  she  has  uniformly  co-operated, 
in  the  most  frank  and  confidential  manner,  with  every 
leading  statesman,  of  whatever  party,  who  has  at  any 
time  been  called  to  her  councils/  And  while  her  Ma- 
jesty has  never   refrained  from   intercourse  with  the 


«  Grey,  Early  Years  of  the  Pr.  2,  p.  237. 
Consort,  p.  327.      Stockmar's    Me-  *»  Grfey,- Early  Years  Pr.Oonsopf, 

moirs,  v.  2,  p.  37.  Ohs.  11-14. 

p  Torrens's  Life  of  Melbourne,  t.  '  See  antey  vol.  1,  p.  289. 
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leaders  of  the  party  in  opposition  to  her  government, 
her  conduct  upon  such  occasions  has  not  been  liable,  in 
any  degree,  to  misconstruction." 

The  sovereign  is  not  present  at  meetings  of  the 
Cabinet  Council.  Formerly,  as  we  have  seen,*  a  differ- 
ent practice  prevailed.  But  it  needs  no  argument  to 
prove  that,  in  order  to  be  impartial,  the  deliberations  of 
the  responsible  advisers  of  the  crown  upon  affairs  of 
state  must  be  private  and  confidential.  Nevertheless 
the  sovereign  retains  the  right  of  initiation  of  any  pubUc 
question,  and  is  at  liberty  to  invite  the  consideration  of 
ministers  to  any  scheme  or  measure  affecting  the  public 
welfare  which  may  have  engaged  the  royal  attention." 

Until  ministers  have  come  to  an  understanding  as 
to  the  advice  they  will  tender  to  their  sovereign,  upon 
any  particular  subject,  it  would  be  premature  for  them 
to  communicate  with  the  crown  thereon.     The  premier 
himself  is  under  no  obligation,  either   of  duty  or  of 
courtesy,  to  confer  with  the  sovereign  upon  any  matter 
which  is  still  under  the  consideration  of  the  cabinet. 
But  so  soon  as  any  principles  are  settled,  or  any  project.  Decisions 
or  line  of  policy,  has  been  agreed  to,  with  a  view  either  ^  ^^gub- 
to  legislative  or  administrative  action,  it  becomes  the  mitted  for 
duty  of  the  premier,  as  the  minister  in  whom  the  crowli  approval; 
has  placed  its  constitutional  confidence,  to  take  the  royal 
pleasure  thereupon  ;  and  to  afford  his  sovereign  an  op- 
portunity for  the  exercise  of '  that  constitutional  criticism 
in  all  departments  of  the  state,'  which  is  the  right  and 
duty  of  the  crown,  and  which  in  its  operation  is  con- 
fessedly *  most  salutary  *  and  efficacious.^ 

•  Earl  Granville,    Hans.    D.  v.  Pr.  Consort,  v.  2,  p.  308.    But  see 

208,  p.  1069.  lb,  V.  4,  p.  146,  where  it  is  stated 

'  See  ante,  p.  146.  that  the  principles  of  an  important 

"  See  antey  voL  1,  p.  908.    Mar-  public  measure  were  discussed  per- 

tin,  Pr.  Consort,  v.  2,  pp.  433-445 ;  sonally  by  the  premier  (Ld.  Palmer- 

V.  3,  pp.  146,  382.  ston)  with  the  Queen  and  Pr.  Consort 

'  Mr.  Disraeli,  Hans.  B.  v.  18S,  for  weeks  before  any  distinct  recom- 

p.  1 1 13.    And  see  his  speech  on  the  mendation  thereon  was  submitted  for 

Queen  8  duties,   at  Hu^henden,  on  her  Majesty's  approval. 
Sept.  26,   1871.     See  also  Martin, 

VOL.    II.  S 
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N^lect  of  -A.  neglect  of  this  rule  by  Mr.  Pitt  in  1801,  upon  the  agreement 
this  rule  of  his  coUeeigues  with  him  as  to  the  expediency  of  a  certain  concession 
Pitt  in  ^  *^®  claims  of  the  R<Hnan  Catholics,  led  to  his  loss  of  office,  and 
1801 ;  to  the  withdrawal  of  the  king's  confidence  from  the  ministry.^ 

It  is  somewhat  remarkable  that  Mr.  Addington,  who  succeeded 
Mr.  Pitt  as  prime  minister,  should  also  have  exposed   himself  to 
the  charge  of  forgetting  the  deference  due  to  his  sovereign,  when, 
in  1803,  he  made  overtures  to  Mr.  Pitt  to  resume  the  premiership 
without  having  been  authorised  to  do  so  by  the  king.''     Mr.  Pitt's 
reply  was,  that,  before  considering  the  matter,  *  he  shoidd  first  desire 
to  know  what  his  Majesty's  wishes  might  be  on  the  subject.'  ^     He 
afterwards  communicated  to  Mr.  Addington  the  exact  conditions 
upon  which  alone  he  would  consent  to  take  office  ;  but  intimated 
that  any  discussion  thereof  must  be  *  considered  merely  as  common 
his  de-        conversation,*    Adding  that  *  he  must  be  fully  acquainted  with  his 
ference  to  Majesty's  pleasure,  before  he  could  say  a  word  or  pronounce  a  name 
the  king      -^hich  should  be  considered  as  binding.'     These  terms  proved  to  be 
occasion,     unacceptable  to  the  Cabinet,  and  the  negotiation  ended,  whereupon 
Mr.  Pitt  declared  that  he  would  *  in  future  receive  no  overtures  but 
such  as  might  be  made  by  the  express  command  of  his  Majesty.' 
Several  days  afterwards,  Mr.  Addington  informed  the  king  of  the 
matter,  and   offered  to  lay  before  him  the  whole  correspondence. 
But  his  Majesty,  being  annoyed   that  he  had  not  been  earlier 
consulted,  refused  to  read  the  letters,  or  to  take  any  notice  of  them. 
Two  days  later  he  said  to  Lord  Pelham,  *  It  is  a  foolish  business 
from  one  end  to  the  other.     It  was  begun  ill,  conducted  ill,  and  ter- 
minated ill.'* 

In  1828,  when  the  Duke  of  Wellington  (then  prime  minister) 
was  meditating  the  concession  of  Roman  Catholic  emancipation,  with 
a  view  to  the  pacification  of  Ireland,  he  submitted  the  case  in  a 
memorandum  to  the  king,  before  communicating  on  the  subject  with 
any  of  his  colleagues  ;  asking  permission  of  his  Majesty  for  the 
cabinet  to  consider  the  question.  The  king  allowed  the  matter  to  be 
taken  up,  but  would  pledge  himself  to  nothing,  until  he  should  be  in 
possession  of  the  plan.* 

In  1854,  Lord  Aberdeen  (the  premier)  stated,  in  the  House  of 
Lords,  that  it  was  proposed  to  set  apart  a  day  of  humiliation  and 


^  See  ante,  vol.  1,  p.  146.    Rus-  on  this  affair,  ante,  vol.  1,  p.  161. 
sell's   Life    of   Fox,    v.   3,  p.   202.  ^  Stanhope's  Pitt,  v.  3,  p.  432 ; 

Stanhope's  Pitt,  v.  3.  pp.  268-276.  v.  4,  p.  32. 

Mr.  Pitt  afterwards  blamed  himself         ■  lb.  v.   4,  pp.    86,  37.    Jesse, 

for  '  not  having  earlier  endeavoured  George  III.  v.  3,  p.  308. 
to  reconcile  the  kinfr  to  the  measure  •  See  ante,  vol.  1,  p.  185.    Wel- 

about    the  Catholics.'     lb.  p.  287.  lington  Desp.  3rd  S.  v.  4,  pp.  664, 

And  Lewis's  Letters,  p.  327.  573. 

*  See  Sir  G.  C.  Lewis's  ramarks 


IN   RELATION  TO  THE   CROWN.  259 

prayer  for  the  success  of  our  arms  in  the  pending  war  with  Russia. 
But  her  Majesty  had  not  been  previously  informed  of  this  intention ; 
and  as  she  felt  strongly  on  the  subject,  she  wrote  to  Lord  Aberdeen, 
expressing  her  surprise  at  the  announcement.  She  also  suggested 
an  important  modification  of  the  idea,  as  to  the  character  of  the 
services  to  be  used,  which  was  afterwards  carried  out,  and  heartily 
responded  to  by  the  nation.^ 

It  may  seem  diflScult  to  determine,  in  every  instance,  what 
precisely  what  matters  ought  to  receive  the  assent  of  requf" 
the  crown,  beforehand,  and   what  may  be   properly  tbepre- 
undertaken  at  the  discretion  and  upon  the  responsibiUty  sanction 
of  the  several  heads  of  executive  departments.    But  this  ^15^*^^ 
much,  at  any  rate,  is  clear,  that  no  important  acts  of 
government,   which   would   commit    the   crown   to   a 
definite  action,  or  line  of  policy,  which  had  not  abeady 
received  the  royal  approbation,  should  be  undertaken 
without  the  previous  sanction  of  the  sovereign.     This 
rule  is  not  meant  to  apply  to  the  ordinary  course  of 
official  communications,  but  to  such  only  as,  to  any 
extent,  may  initiate  a  new  line  of  policy,  or  upon  which 
it  might  be  conceived  that  a  doubt  would  arise  as  to  the 
sentiments  that  would  be  entertained  by  the  sovereign, 
either  in  regard  to  the  act  itself,  the  method  of  its  per- 
formance, or  the  language  employed  in  relation  thereto.'' 
On  the  other  hand,  it  is  not  necessary  to  consult  the 
crown  upon  ordinary  matters  of  official  routine,  or  upon 
minor  points  of  administration,  which  are  suitable  to 
be  transacted  by  the  direct  authority  of  the  head  of 
the  particular  department  of  state  responsible  for  the 


same.** 


Any  minutes   that  may  be   agreed   upon   by  the  Cabinet 
cabinet,  and  which  are  intended  to  be  communicated  to  sent  to  the 
the  sovereign,  should  be  conveyed  through  the  premier,  sovereign, 
either  by  letter  or  at  an  audience,  to  be  requested  for 


*  Martin's  Pr.  Conaort,  v.  3,  pp.  Earl  Grey,  v.  2,  pp.  366,  364,  373, 
68-61.  376, 457-459. 

•  May,  Const.  Hist.,  v.  i.  p.  132.  *  May,  Const.  Hist.  T.  1,  p.  136. 
And  see  Corresp.  of  William  1\  .  with 
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the  purpose.     Such  minutes  should  invariably  record 

the  names  of  the  ministers  present  when  they  were 

adopted.® 

As  early  as  the  reign  of  Richard  IL,  we  find  the  names  of  the 
members  of  the  king's  council  who  were  present  at  any  meeting 
uniformly  mentioned.  Minutes  agreed  upon  are  signed  by  the  mem- 
bers present,  before  they  are  entered  in  the  *  Book  of  the  Council.'  ^ 
After  the  rerolution  of  1688,  the  opponents  of  an  inner  council,  or 
cabinet,  attempted  to  introduce  a  regulation  requiring  all  state  affairs 
to  be  transacted  in  the  Privy  Council,  and  the  resolutions  agreed 
upon  to  be  signed  by  the  ministers  who  had  consented  thereto.' 
This  was  for  the  purpose  of  ensuring  a  personal  liability  for  all  ques- 
tionable measures ;  a  security  which  is  now  obtained  by  the  direct 
responsibility  of  the  whole  ministry  for  all  acts  of  government.^ 

The  conclusions  of  the  cabinet  in  less  important 
matters  are  usually  made  known  to  the  sovereign 
by  letter  from  the  prime  minister.*  If  any  ministers 
present  at  a  cabinet  council  dissent  from  a  minute  which 
has  been  agreed  to  by  a  majority  of  the  ministers  pre- 
sent, the  bames  of  the  dissentients,  and  the  extent  of 
their  opposition,  should  be  communicated  to  the  king.^ 
Sometimes  the  substance  of  the  deliberations  of  the 
cabinet,  upon  a  particular  question,  is  explained  to  the 
king  by  the  premier  at  a  personal  interview,  when  if 
the  matter  be  of  sufficient  gravity  and  importance, 
written  minutes  would  be  prepared  of  the  conversation 
between  the  sovereign  and  his  chief  minister,  in  order 
to  prevent  misapprehension  in  communicating  the  same 
to  other  members  of  the  cabinet.'' 

In  1825,  under  the  Liverpool  administration,  the  king  (George 
lY.)  made  an  attempt  to  obtain  separate  memorandums  from  each 
cabinet  minister  upon  a  particular  question,  in  lieu  of  a  regular 
minute  emanating  from  the  cabinet  collectively.     The  king's  object 


•  Russell,  Corresp.  Fox,  v.  1, 
351.    Colchester  Diary,  v.  2,  p.  IC 


5,  p.  168. 

*  Oorresp.  Will.  IV.  with  Earl 


Oorresp.  Will.  IV.  with  Earl  Grey,  Grev,  v.  1,  pp.  34,  44. 

v.  1.  pp.  2,  18,  38,  226 ;  v.  2,  p.  836.  J  lb.  pp.  431.  433;  v.  2,  pp.  70, 

'  Nicolas,    Pro.    Privy  Oouncil^  895.    And  see  Walpole's  PercevaL 

V.  l,pp.  17,  18.  V.  2,  p.  231. 

»  6ee  ante,  vol  Vp.  109.  *  Corresp.  Will.  IV.  with  E^l 

^  Knight,  Pop.  Hist,  of  Eng.  v.  Grey,  v.  2,  pp.  68-80. 
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was  to  fix  upon  Mr.  Canning,  the  foreign  secretary,  the  responsi-  cabinet  on 
bilitj  for  a  policy  which  had  been  adopted  by  the  cabinet  upon  his  Q^gg^Q^ 
recommendation,  and  to  which  the  king  was  decidedly  averse.  It 
concerned  the  recognition  of  the  independence  of  the  Spanish  colo- 
nies in  America,  which  had  been  urged  upon  the  cabinet  by  Mr. 
Canning.  George  IV.  was  much  opposed  to  this  step,  fearing  that 
it  was  at  variance  with  the  engagements  of  Great  Britain  with  the 
European  powers.  Accordingly,  in  reply  to  a  cabinet  minute  on  the 
subject,  the  king  requested  to  be  informed  by  his  cabinet,  '  individu- 
ally {seriatim)^*  whether  it  was  proposed  to  abandon  the  principles  which 
had  heretofore  governed  the  relations  of  this  country  towards  her  Euro- 
pean allies.  In  reply,  the  members  of  the  cabinet '  humbly  requested 
the  king's  permission  to  give  their  answer  generally  and  collectively.' 
They  declared  that  they  had  no  wish  to  conceal  from  the  king  that 
there  existed  amongst  them  some  difference  of  opinion  as  to  the  ad- 
vice to  be  tendered  to  his  Majesty  on  this  subject.  But  they  had 
unanimously  agreed  in  the  opinion  that  the  measures  in  progress  re- 
specting Spanish  America  were  in  no  way  inconsistent  with  \nA 
Majesty's  treaty  obligations  towards  his  allies,  and  that  they  ought 
to  be  carried  out,  Mr.  Canning,  however  (with  the  consent  of  Lord 
Liverpool),  addressed  a  special  letter  to  the  king,  justifying  his  con- 
duct as  foreign  secretary  in  the  negotiations  upon  this  affair.  Baffled 
in  the  endeavour  to  make  a  breach  in  the  ministerial  ranks  upon 
this  question,  the  king's  only  option  was  to  dismiss  all  his  ministers 
or  none.  He  chose  the  latter  alternative  ;  returned  a  conciliatory 
answer  to  Mr,  Canning's  letter,  and  accepte4  the  advice  of  his 
cabinet.  Sustained  by  the  prernier,  and  by  his  colleagues  generally, 
Mr.  Canning  was  enabled  to  persevere  in  his  South  American  policy, 
and  ultimately  to  conciliate  the  goodwill  of  the  king.^ 

In  all  his  communications  with  the  sovereign,  the  Decision 
prime  minister  is  bound  to  afford  the  most  frank  and  crown 
explicit  information  in  regard  to  measures  agreed  upon  ^'^  ^^ 
by  the  cabinet,  and  submitted  for  the  royal  sanction,  for  ministers 
it  is  a  maxim  of  constitutional  law,  that  ^  the  king  is  not 
to  be  deceived  as  to  the  character  of  the  act  which  he 
performs.' " 

The  present  Earl  Grey,  in  the  Correspondence  of  his  father  with 
William  IV.  says  :  <  Nothing  of  importance  was  done  by  the  go- 
▼emment  without  being  fully  explained  to  his  Majesty  in  the  letters 
addressed  to  him  by  his  mi|iister,  while  in  those  written  by  the 

^  Stapleton,  Oanning  and  hb  58 ;  L(d,  Cairns,  Hans.  D.  y.  208,  p. 
Times,  chs.  25,  26.  523. 

"^  Broom^s  J^egal  Maxims,  pp  55 
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king,  or  by  his  order,  his  opinions  on  the  various  questions  brought 
under  his  notice,  and  the  objections  he  sometimes  felt  to  the  advice 
offered  to  him,  were  stated  without  reserve.  These  objections  again 
were  met,  and  the  policy  of  his  confidential  servants  was  defended, 
when  necessary,  in  the  answers  returned  to  him.° 

And  *  it  is  not  merely  the  right,  but  the  duty,  of  the 
sovereign,  to  exercise  his  judgment  in  the  advice  which 
his  ministers  may  tender  to  him.'®  If  the  sovereign 
should  persist  in  rejecting  their  advice  upon  any  par- 
ticular measure,  they  'have  then  to  choose  whether 
they  will  abandon  that  measure,  or  tender  their  resigna- 
tion.' ^  Upon  points  not  affecting  the  great  interests  of 
the  country,  it  is  understood  that  ministers  may  yield 
to  the  opinion  of  the  sovereign.^  But  under  any  circum- 
stances, a  minister  '  is  bound  either  to  obey  the  [direc- 
tion]  of  the  crown,  or  to  leave  to  the  crown  that  full 
liberty  which  the  crown  must  possess,  of  no  longer  con- 
tinuing that  minister  in  office  ' '  thereby  affording  to  the 
sovereign  '  an  opportunity  of  ascertaining  whether  he 
can  find  other  servants  who  will  enter  more  readily  into 
his  views.'  '  Should  he  fail  in  his  search,  then  comes 
into  operation  one  of  those  salutary  checks  which  the 
practice  of  the  constitution  has  imposed  on  the  royal 
prerogative,  and  he  must  necessarily  abandon  a  Une  of 
conduct  which  he  cannot  find  men  of  character  and 
abiUty  willing  to  pursue.'"  But  in  such  a  crisis  it  is 
open  to  the  sovereign  to  dissolve  ParUament,  in  order  to 
take  the  sense  of  the  country  in  regard  to  his  act  in 
dismissing  his  constitutional  advisers. 

Mr.  Glad-  In  an  article  in  the  *  Church  Quarterly  Review  '  for  January, 

J^°®  ^^.     1877  (by  Mr.  Gladstone),  the  position  is  taken  that  the  sovereign 
reign'a         ™^y>  upon  occasion,  privately  consult  with  whomsoever  she  may 

»  Grey,  Oorreep.  WiU.  IV.  v.  1,  4,  pp.  458,  484,  486.    Ld.  Brough- 

pp.  v.,  viii.  ton*8  Recollections,  Ed.  Rev.  v.  183, 

•  Grev,  Pari.  Govt,  new  ed.  p.  pp.  318-324. 

80 ;  Martm,  Pr.  Consort,  v.  2,  p.  308.  '  Ld.   J.    Russell,   Hans.   D.   v. 

p  Ld.     Grenville,     Pari.      Deb.  119,  p.  90. 

(1807)  V.  9,  p.  239.  •  Bulwer's  Life    of  Palmerston, 

•»  Palmerston,  in  Bulwer*8  Life,  v.  1,  p.  76,  see  an/«,  voL  J,  pp.  129, 

V.  1,  p.  76;  Martin,  Pr.  Consort,  v.  134,  314. 
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pleaae.  '  It  does  not  even  seem  easy  to  limit  the  sovereign's  right  of  Bight  to 
taking  friendly  counsel  by  any  absolute  rule  to  the  case  of  a  husband.  ^®  ^, 
If  it  is  the  Queen's  duty  to  form  a  judgment  upon  important  couneeL 
proposals,  submitted  to  her  by  her  ministers,  she  has  an  indis- 
putable right  to  the  use  of  all  instruments  which  will  enable  her 
to  discharge  that  duty  with  effect ;  subject  always,  and  subject 
only,  to  the  one  vital  condition  that  they  do  not  disturb  the  relation, 
on  which  the  whole  machinery  of  the  constitution  hinges,  between 
those  ministers  and  the  Queen.  She  cannot,  therefore,  as  a  rule 
legitimately  consult  in  private  on  political  matters  with  the  party  in 
opposition  to  the  government  of  the  day  ;  but  she  will  have  copious 
public  means,  in  common  with  the  rest  of  the  nation,  for  knowing 
their  general  views,  through  Parliament  and  the  press.  She  cannot 
consult  at  all,  except  in  the  strictest  secrecy  ;  for  the  doubts,  j  he 
misgivings,  the  enquiries,  which  accompany  aJl  impartial  deliberation 
in  the  mind  of  a  sovereign,  as  well  as  of  a  subject,  and  which  would 
transpire  in  the  course  of  promiscuous  conversation,  are  not  matters 
fit  for  exhibition  to  the  world.'  Of  such  private  councillors,  Prince 
Albert  was  a  conspicuous  and  truly  normal  example  ;  '  and  another, 
hardly  less  normal,  was  Baron  Stockmar.  Both  of  them  observed, 
all  along,  the  essential  condition,  without  which  their  action  would 
have  been  not  only  most  perilous,  but  most  mischievous.  That  is 
to  say,  they  never  affected  or  set  up  any  separate  province  or  authority 
of  their  own ;  never  aimed  at  standing  as  an  opaque  medium  be- 
tween the  sovereign  and  her  constitutional  advisers.  In  their 
legitimate  place,  they  took  up  their  position  behind  the  Queen  ;  but 
not,  so  to  speak,  behind  the  throne ;  they  assisted  her  in  arriving 
at  her  conclusions,  but  those  conclusions,  when  adopted,  were  hers 
and  hers  alone.  She,  and  she  only,  could  be  recognised  by  a  minis- 
ter as  speaking  for  the  monarch's  office.  The  prince,  lofty  as  was 
his  position,  and  excellent  as  was  his  capacity,  vanished,  as  it  were, 
from  view,  and  did  not,  and  coidd  not,  carry,  as  towards  them,  a 
single  ounce  of  ultimate  authority.'  ^ 

In  order  to  supply  the  crown  with  adequate  means  official 
for  exercising  an  independent  judgment  upon  all  affairs  b^^nt*^ 
of  state,  provision  has  been  made,  by  constitutional  prac-  ^  ^^^ 

/.        .1  1         .  .     .  ,  .  sovereign. 

tice,  for  the  regular  transmission  to  the  sovereign — 
ordinarily  through  the  prime  minister,  or  else  through 
regular  official  channels — of  every  despatch,  report  or 
other  paper,  which  it  is  material  should  be  perused  by 
the  sovereign,  or  which  may  be  of  use  to  enable  the 


*  Oh.  Quar.  Rev.  v.  3,  p.  472. 
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Des-         sovereign  to  decide  upon  the  merits  of  any  measure 
^    ^^'     submitted  to  him  by  ministers/ 

Whenever  any  business  is  in  progress,  and  not  concluded  upon, 
tM  despatches  relative  to  it,  which  are  sent  to  the  king,  are  con- 
sidered as  merely  sent  pro  forma,  and  are  not  necessarily  read  by 
him,  unless  there  is  a  note  in  the  box,  specifying  that  the  despatch 
contains  new  matter  and  requesting  his  attention  to  it.^ 

All  despatches  received  by  a  secretary  of  state,  after 
perusal  by  the  proper  officer, — and,  in  important  cases, 
all  drafts  of  answers  thereto, — are  required  to  be  for- 
warded, by  the  senior  clerk  of  the  particular  depart- 
ment, first  to  the  prime  minister,  then  to  the  Queen  (for 
the  royal  sanction,  previous  to  their  being  despatched, 
in  the  case  of  important  drafts),  and  afterwards  to  the 
other  cabinet  ministers/  Especially  in  regard  to  the 
foreign  relations  of  the  empire,  involving  as  they  some- 
times do  vital  questions  of  peace  or  war,  and  the  main- 
tenance, at  all  times,  of  a  frank  and  dignified  courtesy 
towards  other  sovereigns  and  their  governments,  it  has 
always  been  a  prominent  function  of  the  British  crown 
to  watch  closely  and  continuously  the  state  of  our 
foreign  relations,  and  to  keep  itself  fully  advised  of 
the  policy  of  the  government  in  such  matters,  in  every 
essential  detail/ 

Despatch  boxes,  containing  oflBcial  reports,  correspondence,  war- 
rants, and  other  papers,  for  the  royal  approval  or  signature,  are 
daily  forwarded  to  the  sovereign,  in  charge  of  queen's  messengers, 
from  the  several  offices  of  the  principsd  secretaries  of  state,  the  first 
lord  of  the  admiralty,  and  from  the  prime  minister.  The  perusal 
and  consideration  of  these  papers  forms  an  important  part  of  the 
daily  routine  of  the  royal  labours. 

Constitutional  practice  accordingly  requires  that  no 
political  instruction  should  be  sent  to  any  British  minis- 
ter abroad,  and  no  official  note  be  addressed  to  any 


'  See  ante,  vol.  1,  p.  336.    Cor-  Service,  pp.  74-76.  Com.  Pap.  1861, 

reap.  Will  IV.  with  Earl  Grey,  t.  v.  6. 

1,  pp.  43, 114.  y  Martin,  Pr.  Consort,  v.  2,  p. 

*  Bulwer  sPalmerston,  v.  1,  p.  73.  300. 

*  See  Rep.  Com*,  on  Diplomatic 
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foreign  diplomatic  agent,  without  the  draft  being  first 
submitted  to  the  prime  minister,  in  order  that  he  may 
take  the  pleasure  of  the  crown  upon  it.  And  if  either 
the  sovereign  or  the  prime  minister  suggest  alterations, 
they  are  either  adopted,  or  the  despatch  is  withheld.* 

And  it  is  the  duty  of  the  prime  minister  to  forward 
to  the  sovereign,  daily,  during  the  sittings  of  Parliament, 
an  account  of  debates  therein;  If  the  premier  is  a  peer, 
the  leader  of  the  House  of  Commons  writes  the  account 
of  debates  in  that  House.* 

Following  the  example  of  Lord  Palmerston  and  Sir  R.  Peel,  Mr. 
Gladstone  found  time  to  write  out  himself  for  the  Queen  a  prScis  of 
the  more  important  speeches  on  both  sides.  Mr.  Disraeli  did  the 
same  when  leader  of  the  Commons  up  to  1874.  Since  then  Lord 
Barrington  undertook  the  work.  His  notes  on  important  debates 
were  telegraphed  to  her  Majesty.**  For  this  service  he  was  made  a 
peer  in  April  1880.  Mr.  Gladstone  resumed  this  duty  when  he  be- 
came premier  in  1880. 

The  prime  minister,  being  ihe  recognised  medium  Prime 
of  communication  between  the  sovereign  and  the  heads  ^^Si^con- 
of  the  various  administrative  departments,  and  the  minis-  sf°^  o^ 
ter  directly  accountable  to  the  crown  for  the  govern-  controls 
ment  of  the  empire,  must  necessarily  be  cognisant  him-  ^J^f® 
self  of  all  important  correspondence,  which  is  received 
at  or  emanates  from  any  of  these  departments.     It  is 
therefore  required  that  all  such  papers  should  be  regu- 
larly forwarded  in  the  first  place  to  the  prime  minister, 
then  to  the  Queen,  and  afterwards  circulated  amongst 
the  other  members  of  the  cabinet.     By  this  regulation, 
the  premier  is  enabled  to  exercise  the  controlUng  influ- 
ence which  properly  belongs  to  his  oflice,  over  the  pro- 
ceedings of  every  department  of  state.*'    If  any  question 

should  arise  in  the  mind  of  the  sovereign,  in  respect  to 

' 

'  14*  Palmerston,  Hans.  D.  v.  ^  Gentleman^s  Mag.  May,  1880, 

119.  pp.  105,  110.  p.  681. 

•  Colchester  Diary,  v.  2,  p.  120.  «Sir  R.  Peel,  in  Rep.  on  Official 

Le  Marchant,  Life  of  Earl  Spencer,  Salaries.  Evid.326.  Com.  Pap.  18o0, 

Ht.  388,  464,  471.     Mr.  Gladsto^^,  v.  15. 
ans.  D.  V.  246,  p.  271. 


268  THE  CABINET  COUNCIL. 

any  matter  contained  in  the  official  papers  forwarded 
for  her  examination  and  approval,  she  would  commu- 
nicate thereupon  with  the  prime  minister,  who  is  espe- 
cially responsible  for  all  ministerial  proceedings  and  who 
is  the  agent  of  the  crown  to  correct  or  control  all  other 
ministers.*  Should  it  be  necessary  for  the  sovereign 
to  interpose,  for  such  a  purpose,  she  would  always  act 
upon  the  constitutional  advice  and  responsibility  of  the 
first  minister.  In  this  manner  the  whole  administration 
is  brought  into  due  subordination  to  the  supreme  head. 
Lord  Pal-  When  Lord  Palmerston  held  office  as  secretary  of 
SmdJ^-*  state  for  foreign  affairs  his  notion  was  that  a  foreign 
^^^^^  minister,  while  strictly  adhering  to  the  policy  of  the 
etiquette,  cabinet,  ought  to  be  at  liberty  to  give  effect  to  the 
same  upon  his  own  responsibility,  and  without  being 
obliged  to  submit  all  his  despatches  to  the  criticism 
of  his  colleagues  and  to  the  inspection  of  the  sovereign. 
But  this  opinion  was  repeatedly  rebuked  by  the  Queen 
and  warmly  resented  by  the  premier.  Lord  John  Eus- 
sell  expressed  his  determination  to  retire  from  office  if 
the  foreign  secretary  could  not  be  subjected  to  proper 
control.®  At  length,  in  August  1850,  it  was  agreed 
upon  by  her  Majesty  and  the  prime  minister  that  more 
detailed  instructions  should  be  conveyed  to  Lord  Pal- 
merston in  regard  to  the  manner  in  which  he  should 
communicate  with  the  crown  upon  matters  appertaining 
to  his  own  department.  These  instructions  were  com- 
municated by  Lord  John  Eussell  to  Lord  Palmerston  in 
tlie  following  terms  : — 
Royal  in-  '  The  Qucen  requires,  first,  that  Lord  Palmerston  will 

^ven  to"^  distinctly  state  what  he  proposes  in  a  given  case,  in 
thfi  order  that  the  Queen  may  know  as  distinctly  to  what 

fl^^Ly.    she  is  giving  her  royal  sanction.    Secondly,  having  once 
given  her  sanction  to  a  measure,  that  it  be  not  arbitrarily 


*•  Lord  J.  Russell^  in  Hans.  D.  ▼.    1,  ch.  vii,    Martin,  Pr.  Oonsort.  v.  2, 
.01,99. 
shley,  Life  of  Palmerston,  y. 
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altered  or  modified  by  the  minister.  Such  an  act  she 
must  consider  as  failing  in  sincerity  towards  the  crown, 
and  justly  to  be  visited  by  the  exercise  of  her  constitu- 
tional right  of  dismissing  that  minister.  She  expects  to 
be  kept  informed  of  what  passes  between  him  and  the 
foreign  ministers  before  important  decisions  are  taken, 
based  upon  that  intercourse  ;  to  receive  the  foreign 
despatches  in  good  time ;  and  to  have  the  drafts  for  her 
approval  sent  to  her  in  sufficient  time  to  make  herself 
acquainted  with  their  contents  before  they  must  be  sent 
ofi*.  The  Queen  thinks  it  best  that  Lord  John  Russell 
should  show  this  letter  to  Lord  Palmerston.'  Upon  the 
receipt  of  this  memorandum.  Lord  Palmerston  wrote  to 
the  premier,  stating  that  he  had  taken  a  copy  of  it,  and 
*  that  he  would  punctually  obey  the  directions  contained 
in  it/ '  Nevertheless,  in  a  few  weeks  after  the  issue  of 
this  memorandum.  Lord  Palmerston  again  violated  the 
principle  laid  down  therein.  Li  a  formal  note  to  the 
Austrian  charge  d'affaires  he  inserted  a  paragraph  which 
was  regarded  by  the  head  of  the  ministry,  and  by  the 
Queen,,  as  *  derogatory  to  the  honour  of  England,  as 
well  as  discourteous  to  Austria.*  The  draft  of  this  note 
was  submitted  to  Lord  John  Russell  and  to  her  Majesty ; 
but  not  until  the  note  itself  had  been  sent  to  the  Aus- 
trian minister.  Whereupon  the  prime  minister  advised 
the  Queen  to  insist  on  its  being  recalled,  and  a  fresh 
note,  without  the  objectionable  paragraph,  substituted 
for  it.  At  first  Lord  Palmerston  refused  to  comply 
with  this  order,  and  threatened  to  resign  ;  but  Lord 
John  Russell  was  firm,  and  finally  Lord  Palmerston  did 
as  he  was  directed.^  He  afterwards  gave  ofience  by  his 
unguarded  conduct  in  receiving  certain  addresses  from 
the  admirers  of  Kossuth,  upon  the  occasion  of  his  visit 


'  Martin,  Prince  Consort,  v.  2,  similar    case    of  insubordination  of 

pp.  302-310.   Hans.  D.  v.  11 9,  p.  90.  Lord  Ellenborougb,  when  president 

'  Particulars  of  case  in  Martin,  of  Board  of  Control.    Ih,  v.  4,  pp, 

Prince  Consort,  v.  2,  p.  326  j  also  a  223-227. 
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to  England,  in  October  1851  ;^  and  finally,  by  his  con- 
duct in  reference  to  events  in  Paris  in  the  following 
December,  left  no  alternative  to  the  Queen  and  the 
prime  minister  but  to  dismiss  him  from  oflSce.  The 
importance  of  this  case  will  justify  a  full  account  of  the 
transaction. 

^^T™Td *^  Upon  the  occurrence  of  the  celebrated  coup  cT^tcU  in  France,  of 
Palmer-  December  2,  1851,  when  Louis  Napoleon,  President  of  the  French 
8ton  for  Republic,  dissolved  the  legislative  assembly,  assumed  dictatorial 
neglect  of  powers,  and  appealed  to  the  people  for  a  confirmation  of  his  acts, 
stractions.  ^^®  Queen  and  cabinet  came  to  a  general  understanding  that  In  this 
critical  state  of  affairs  in  a  neighbouring  country  it  was  the  duty  of 
England  to  observe  a  strict  neutrality.  A  despatch  to  this  effect, 
approved  by  the  Queen,  was  addressed  to  Lord  Normanby,  the 
British  ambassador  at  Paris,  by  Lord  Palmerston,  as  secretary  of 
state  for  foreign  afiairs.  But  before  this  official  communication  was 
written,  in  seems  that  M.  Walewski,  the  French  ambassador  at  the 
court  of  St.  James's,  had  informed  his  government  of  a  private  con- 
versation he  had  had  with  Lord  Palmerston,  in  which  his  lordship 
had  *  expressed  to  him  his  entire  approbation  of  the  act  of  the 
president,'  and  his  *  conviction  that  he  could  not  have  acted  other- 
wise than  he  had  done.'  This  statement  was  communicated  to  Lord 
Normanby  by  the  French  minister  for  foreign  affairs,  whereupon 
Lord  Normanby,  conceiving  that  it  was  quite  inconsistent  with  the 
tenor  of  his  own  instructions,  reported  the  matter  to  Lord  Palmer- 
ston, and  requested  further  advice  for  his  own  guidance.  This 
despatch,  in  due  course,  came  into  the  hands  of  the  prime  minister, 
who  wrote  to  his  colleague  for  an  explanation  of  it.  Before 
receiving  a  reply  from  Lord  Palmerston,  a  communication  from 
the  Queen  herself  arrived,  making  enquiry  of  Lord  John  Russell, 
respecting  the  same  despatch,  compressing  incredulity  at  such  an 
intimation  of  opinion  oi)  the  part  of  her  foreign  secretary,  and 
asking  for  explanations.  Accordingly,  next  morning  (December  14), 
Lord  John  Russell  sent  a  messenger  to  Lord  Palmerston,  urging  for 
an  answer  to  his  former  letter,  but  it  was  not  until  the  17th  that 
this  request  was  complied  with.  On  that  day  he  received  copies  of 
two  despatches  ;  one  from  Lord  Normanby,  which  had  just  arrived, 
commenting  on  the  aw^kward  position  in  which  he  was  placed,  owing 
to  his  having  learnt  that  language  had  been  used  by  his  official 
superior  that  was  inconsistent  with  his  own  instructions.  The  other 
despatch  was  from  Lord  Palmerston,  in  reply  to  the  forgoing,  and 
entering  into  explanations  with  regard  to  his  lordship'si  qwn  views 

•*  Mf^rtin,  Prince  Consort,  v.  ?,  p,  409, 
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concerning  the  state  of  affairs  in  France,  justifying  the  sentiments  Lord  Pal- 
expressed  in  conversation  with  M.  Walewski,  and  contending  that  nierston's 
they  were  quite  compatible  with  the  formal  instructions  given  to 
Lord  Normanby.  This  despatch  was  dated  December  16,  and  had 
been  fonvarded  to  Paris  without  having  been  submitted  for  the 
sanction  of  her  Majesty  or  the  concurrence  of  the  prime  minister 
and  the  other  members  of  the  cabinet.  This  proceeding  was  regarded 
by  Lord  John  Russell  as  being  highly  irregular  and  unconstitutional. 
While  in  matters  of  small  importance  a  secretary  of  state  was  free 
to  act  according  to  his  own  judgement,  without  reference  to  higher 
authority,  yet  in  an  affair  of  such  moment  as  that  of  giving  the 
moral  influence  and  support  of  England  to  the  act  of  Louis  Napo- 
leon, it  was  evident  that  the  approbation  of  the  prime  minister 
and  of  the  whole  cabinet  should  have  been  first  obtcdned,  together 
with  the  express  concurrence  of  the  crown. 

Viewing  the  matter  in  this  light.  Lord  John  Russell  felt  that  it 
was  his  duty  to  call  upon  the  Queen  to  interpose  for  the  vindication 
of  her  own  authority  ;  but  while  still  deliberating  on  the  course  he 
^ould  pursue,  he  received  a  long  letter  from  Lord  Palmerston,  also 
dated  December  16,  and  explaining  the  reasons  which  had  induced 
him  to  approve  of  the  act  of  the  president  of  the  French  republic. 
Rut  these  reasons  were  considered  by  Lord  John  Russell  to  be  im- 
material, and  beside  the  question  whether  a  secretary  of  state  was 
entitled,  of  his  own  authority,  to  write  a  despatch,  in  his  official 
position  as  the  organ  of  the  Queen's  government,  in  which  his  col- 
leagues had  not  concurred,  and  to  which  the  royal  sanction  had  not 
been  given.  He  therefore  decided  that  he  must  advise  the  Queen  to 
remove  Lord  Palmerston  from  office.  Before  resorting  to  such  an 
extreme  measure,  he  wrote  (on  December  17)  to  inform  her  Majesty 
that  he  was  in  correspondence  with  the  foreign  secretary  on  the 
subject  of  the  wishes  of  the  crown  regarding  despatches  and  diplo- 
matic notes.  At  the  same  time  he  informed  Lord  Palmerston  that 
he  should  take  no  further  steps  in  the  matter  for  a  few  days,  trust- 
ing that  he  would  make  some  proposition  that  would  render  it  un- 
necessary to  proceed  further  in  the  matter.  In  this  he  was  disap- 
pointecL  Lord  Palmerston  merely  wrote  in  justification  of  his  own 
conduct,  especially  in  regard  to  the  holding  of  *  non-official  conver- 
sations '  with  foreign  ministers,  which  he  observed  could  not  in  the 
slightest  degree  fetter  the  action  of  his  government,  and  on  the 
other  hand  tended  to  produce  good  understanding  and  to  facilitate 
public  business.  Lord  John  Russell,  in  reply  to  this  letter,  stated 
that  it  left  him  no  alternative  but  to  request  her  Majesty  to  appoint 
another  foreign  secretary.  Accordingly,  on  December  20,  he  wrote 
to  the  Queen,  enclosing  copies  of  the  correspondence  between  him- 
self and  Lord  Palmerston,  and  advising  that  his  lordship  should  be 
required  to  give  up  the  seals  of  the  Foreign  Office. 
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Lord  Pal-  In  coming  to  this  decision,  Lord  John  Russell  abstained  from 

^^^^^  ®  consulting  any  of  his  colleagues,  being  satisfied  that  it  was  a  pro- 
ceeding '  for  which,  in  order  to  avoid  anything  which  might  hereafter 
be  tortured  into  the  appearance  of  a  cabal,  he  ought  to  assume  the 
sole  and  entire  responsibility.'  However,  two  days  afterwards,  he 
met  the  cabinet,  read  to  them  the  entire  correspondence,  and 
appealed  to  their  judgment  to  approve  or  disapprove  of  his  conduct ; 
stating  that  in  the  event  of  their  disapprobation,  he  should  retire 
from  office.  The  cabinet  were  unanimous  in  approving  of  the  course 
taken  by  the  premier,  he  therefore  proceeded  at  once  to  Windsor, 
and  advised  the  Queen  to  make  choice  of  Lord  Granville,  in  the 
room  of  Lord  Palmerston,  which  appointment  was  made  accord- 
ingly.* 

In  explaining  this  transaction  to  the  House  of  Commons  (in  the 
debate  upon  the  address  at  the  opening  of  the  next  session)  Lord 
John  Russell  bore  the  fullest  testimony  to  the  zeal  and  ability  in 
office  of  his  late  colleague,  acquitting  him  of  any  intentional  dis- 
respect either  to  the  crown  or  the  cabinet,  although,  in  reliance  on 
his  own  judgment,  he  had,  in  the  opinion  of  Lord  John  Russell, 
f ogotten  or  neglected  what  was  due  to  both.  For  his  own  part.  Lord 
Palmerston,  while  denying  that  he  had  been  guilty  of  any  dere- 
liction of  duty,  upon  this  occasion,  nevertheless  freely  admitted  the 
right  of  the  prime  minister  to  advise  the  Queen  to  remove  any 
member  of  the  administration  at  his  own  discretion,  and  without 
assigning  any  reason  to  the  person  so  removed.^  After  these  ex- 
planations, the  debate  on  the  address  was  resumed. 

Since  the  occurrence  of  this  case,  the  constitutional 
doctrine  which  it  illustrates  has  been  so  well  understood, 
that  when  the  relative  positions  of  Lords  Eussell  and 
Palmerston  were  reversed,  and  the  former  held  the  seals 
of  the  Foreign  OflSce  under  the  premiership  of  the  latter, 
from  1859  to  1865,  Earl  Russell  afterwards  testified 
that '  according  to  the  uniform  practice  of  the  Foreign 
Office,  the  despatches  which  I  wrote  were  submitted  to 
him  as  prime  minister ;  frequently  he  would  write  the 
whole  despatch  over  again,  and  I  was  always  ready  to 
accept  his  draft/ ^     By  established  practice,  it  is  now 


»  Hans.  D.  v.  119,  pp.  89-100.  Prince  Consort,  ▼.  2,  pp.  411-429 ;  v. 

J  lb.  p.  112.    For  opinions  of  the  3,  p.  1 1 1 ;  Earl  Ruspell  s  after  thoughts 

Queen  and  Prince  (Consort  on  Lord  on  this  caae  in  his  '  RecoUections,'  p. 

Palmer8ton*8  conduct,  see  Stockmar's  258. 

Memoirs,  v.  2,  pp.  458  463;  Martin,  "  Hans.  D.  v.  206,  p.  1833. 
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customary  for  the  draft  of  despatches  to  be  agreed  upon 
between  the  prime  minister  and  the  foreign  secretary 
before  they  are  submitted  for  the  approval  of  the 
sovereign.^ 

In  reference  to  the  mode  in  which  the  Queen's  pre-  Royai 
rogative  was  exercised,  in  Lord  Paimerston's  case  by  wnv^i^d 
his  removal  from  office  upon  the  advice  of  the  prime  ^yE^  a 
minister,  it  is  worthy  of  remark  that  when  the  royal 
commands  are  formally  communicated  to  a  minister  of 
state,  through  an  authorised  channel,  that  is  to  say,  by 
means  of  a  responsible  servant  of  the  crown,  it  is  un- 
necessary that  any  reason  should  be  assigned  for  the 
same."" 

Not  only  insubordination  in  office,  but  opposition  to 
the  measures  of  government,  or  to  the  policy  insisted 
upon  by  the  prime  minister,  are  sufficient  grounds  to 
warrant  the  dismissal  of  a  member  of  the  administra- 
tion. For  it  is  always  in  the  power  of  the  crown, 
acting  through  a  responsible  minister,  to  direct  the  dis- 
missal from  office  of  a  minister  of  state,  holding  office 
during  pleasure,  whether  he  be  in  the  cabinet  or 
not.  And  Parhament  has  no  right  to  interfere,  in  any 
such  case,**  unless  it  can  be  clearly  shown  that  the 
prerogative  had  been  exercised  in  an  arbitrary  and  un- 
reasonable manner. 

Thus,  in  1795,  the  government  deemed  it  expedient  to  recall  Earl  Case  of 
Fitzwilliam  from  the  lord-lieutenancy  of  Ireland,  on  account  of  his  ^^^\  ^^^^' 
having  favoured  a  policy  in  regard  to  Roman  Catholic  Emancipa- 
tion, which  was  objectionable  and  embarrassing  to  the  administra- 
tion. This  proceeding  gave  rise  to  much  discussion  in  Parliament, 
and  addresses  were  moved  in  both  Houses,  for  copies  of  such  cor- 
respondence as  would  show  *  the  motives  and  grounds  of  the  recall ' 
of  the  noble  earL  The  motion  was  opposed  by  ministers  as  being 
unconstitutional  and  unprecedented.  *The  power  of  nominating 
and  dismissing  his  servants,  without  assigning  any  cause,  .  .  .  was 


*  Mr.  Gladstone,  Oh.  Quar.  Rev.    Military    Crganiealion,    Com,   Pap, 
V. .%  p.  481.  1860,  vol.  7,  p.  7. 

"  See  ante,  vol.  1/  p.  629,  Rep.  on  "  See  rm^p,  vol.  1,  pp.  159,  620. 
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vested  in  the  crown,  and  was  an  indisputable  part  of  the  constitu- 
tion.' Admitting  *  that  no  prerogative  could  bar  the  inquisitorial 
functions  of  the  House  of  Commons,'  it  was  necessary,  in  order  to 
justify  enquiry  into  the  exercise  of  this  prerogative,  that  *  a  special 
case  should  be  made  out  of  positive  danger,  or  public  misconduct  or 
delinquency.'  p  Ministers  are  sworn  to  secrecy  in  respect  to  the  ad- 
vice they  gave  to  the  sovereign,  and  they  are  all  responsible  to  Par- 
liament for  the  administration  of  the  government.  But  *  if  either 
House  of  Parliament  were  to  enquire  into  the  causes  of  dismissing 
ministers,  the  next  step  must  be  enquiring  whether  or  not  their 
successors  were  well  chosen,  and  advising  as  to  their  appointment.' 
Before  ministers  could  l>e  called  to  account,  ^substantive  ground 
must  be  laid  for  a  charge  against  them.'  ^  In  conformity  with  this 
doctrine,  ministers  refused  to  enter  into  particulars  as  to  the  reasons 
that  occasioned  the  recall  of  Earl  Fitzwilliam,  explanations  in  re- 
gard to  which  would  necessarily  *  involve  the  discussion  of  cabinet 
secrets.'  They  were  sustained  in  this  determination  by  large 
majorities  in  both  Houses  of  Parliament.  ^ 

On  April  18,  1871,  a  motion  was  made  in  the  House  of  Commons 
that  a  select  committee  be  appointed  to  enquire  into  the  circum- 
stances which  led  to  the  dismissal  of  Vice- Admiral  Sir  Spencer 
Robinson  from  the  post  of  third  lord  of  the  admiralty  by  the  prime 
minister.  Admitting  that  this  alleged  grievance  was  a  fair  subject 
of  discussion,  and  promising  that  every  paper  relating  to  the  case 
should  be  produced,  ministers,  nevertheless,  urged  the  rejection  of 
this  motion.  They  declared  that  Sir  S.  Bobinson  had  been  super- 
seded in  his  political  appointment  on  account  of  differences  of  opinion 
between  him  and  his  colleagues,  which  made  it  impossible  for  them 
to  continue  to  work  together  in  harmony ;  and  they  submitted  that 
it  would  be  a  precedent  detrimental  to  the  public  service  to  appoint 
committees  of  enquiry  into  the  reasons  why  the  government  are 
obliged  to  separate  themselves  from  any  of  their  colleagues.  Ministers 
are  exclusively  responsible  for  the  continuance  in  office  of  all  civil 
servants,  holding  during  pleasure,  more  especially  for  political 
officers,  and  could  not  without  dishonour  submit  to  the  judgment 
of  the  House  of  Commons  by  continuing  to  remain  in  office  after  an 
adverse  vote  on  such  a  question.  The  mover  then  expressed  his 
willingness  to  withdraw  his  motion,  but  Mr.  Gladstone  insisted  upon 
a  division,  which  resulted  in  favour  of  ministers.* 

Upon  the  formation  of  a  ministry  which  embraces 


] \ 

p  Mr.  Pitt,  the  prime  minister,  in  Adolphue,  Hiat.  of  Eng.  v.  6,  p. 
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men  of  different  shades  of  political  opinion,  it  neces-  insubonii. 
sarily  follows  that  there  must  be,  to  a  greater  or  less  ^^^  ^^ 
extent,  mutual  concessions  and  compromises.    But  with 
the  rare  exception  of  certain  questions,  which  by  pre- 
vious consent  it  is  agreed  shall  be  considered  as  *  open/  Minis- 
it  is  an  admitted  principle  that  all  the  responsible  minis-  openUoiu 
ters  of  the  crown  are  bound  to  unite  in  furthering  the 
measures   of  government  through  Parliament,  and   in 
otherwise  carrying   out   the    policy   which    has   been 
agreed  upon  by  the  cabinet."     This  policy  is  framed  in 
the  first  instance  by  the  prime  minister  in  accordance 
with  the  principles  of  the  party  to  which  he  belongs. 
It  then  forms  the  basis  of  negotiation  between  himself 
and  those  whom  he  may  invite  to  assist  him  in  carrying 
on  the  Queen's  government. 

During  the  political  existence  of  a  ministry,  ques-  Minority 
tions  will  frequently  arise  which  it  is  deemed  advisable  J^j^^. 
to  submit  to  the  decision  of  the  whole  cabinet,  in  which 
case  the  minority  are  bound  to  assist  in  giving  effect  to 
the  conclusions  arrived  at  by  the  majority,  or  else  to 
retire  from  office.  In  no  other  way  is  it  possible  to  have 
a  vigorous  administration,  with  a  decided  policy  upon 
important  public  questions. 

It  was  under  such  circumstances  that  Lord  Granville  was  com- 
pelled to  retire  from  the  Pelham  administration,  in  1744  ;  ^  and  Mr. 
Pitt  from  the  ministry,  of  which  he  was  the  actual  though  not  the 
nominal  chief  in  1761.^  During  the  Grey  administration,  in  June 
1834,  Lord  Stanley,  and  other  members  of  the  cabinet  who  were 
unable  to  agree  with  their  colleagues  on  the  question  of  appropriat- 
ing the  surplus  revenues  of  the  Anglo- Irish  Church,  retired  from  the 
ministry.* 

In  1812,  the  Marquis  Wellesley  resigned  his  office  of  secretary  of 
state  for  foreign  affairs,  because  the  cabinet  had  differed  with  him 
on  various  important  questions  ;  and  because  his  opinions  on  Spanish 
affairs  had  been  always  overruled  by  the  premier,  Mr.  Perceval.y 


»  For  the  orijrin  and  developnaent  "  Sep  anfe,  p.  163. 

of  this  principle,  see  antcy  pp     loo-  »  See  ante,  vol.  1.  p.  103. 

142.  ^  See  ante,  vol.  1,  p.  ]i)'2. 

'  See  ante,  p.  169. 
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Prece-  Upon  several  occasions,  during  the  period  that  Lord  Palmerston 

dents.  ^^   foreign  secretary,   his   foreign  policy  was  overruled  and   set 

aside  by  the  cabinet,  and  it  was  only  upon  a  question  to  which  he 
attached  extreme  importance  that  he  relieved  the  cabinet  from  the 
necessity  of  deciding  between  his  views  and  those  of  his  colleagues, 
by  tendering  his  resignation.*  But  on  December  15,  1853,  Palmer- 
ston withdrew  from  the  Aberdeen  ministry,  because  he  could  not 
support  a  large  measure  of  parliamentary  reform,  which  had  been 
proposed  by  Lord  Russell  and  accepted  by  the  cabinet.  But  within 
ten  days  after.  Lord  Palmerston  consented  to  withdraw  his  resigna- 
tion, and^he  was  reinstated  in  oflBce.* 

In  February  1845,  Mr.  Gladstone  retired  from  Sir  R.  Peel's 
ministry,  because  the  proposal  to  increase  the  Maynooth  grant  was 
contrary  (not  to  his  present  ideas,  for  he  supported  the  government 
measure,  but)  to  the  principles  advocated  in  his  book  on  church  and 
state.** 

In  January  1855,  Lord  John  Russell  seceded  from  the  Aberdeen 
administration,  because  of  differences  in  regard  to  the  war  with 
Russia.  And  in  the  ensuing  month  four  ministers  retired  from  the 
Palmerston  ministry  for  a  similar  cause.® 

In  January  1878,  Lord  Carnarvon  withdrew  from  the  Beacons- 
field  administration,  and  in  March  following.  Lord  Derby  likewise 
seceded.  Both  noblemen  retired  because  they  could  not  coincide 
with  their  colleagues  in  measures  deemed  to  be  necessary  in  regard 
to  affairs  in  the  East.* 

In  March  1867,  Lords  Carnarvon  and  Cranboume,  and  General 
Peel— the  secretaries  of  state  for  the  colonies,  for  India,  and  for 
war,  respectively — retired  from  the  cabinet,  and  from  office,  because 
of  objections  they  entertained  to  the  Reform  Bill  which  had  been 
agreed  upon  by  a  majority  of  their  colleagues.* 

Re-adjo8t-        The  exigencies  of  the  public  service,  or  the  interests 

min\B^^     of  government,  may  sometimes  require  that  there  should 

teriai        be  a  readjustment  of  offices  between  different  members 

^'       of  an  administration,'  or  the  withdrawal  of  a  particular 

minister,  and  the  substitution  of  some  more  efficient  or 

more  desirable  person  in  his  place.     Such  arrangements 


»  Bulwer'«  Life  of  Palmerston,         «  See  ante,  vol.  1,  pp.  223,  226. 
V.  2,  pp.  866-362.  *  Hans.    D.  v.  237,  p.  436;  vol. 

•  Quar.  Rev.  v.  143,  pp.  872-  239,  p.  100. 
878.  •  lb.  V.  186,  pp.  1,309, 1,340. 

*»  Hans.  D.  v.  77,  p.  77,  and  see  '  Torrens,  Life  of  Melbourne,  v. 

his  •  Chapter  of  Autobiograpby.'  2,  p.  312. 


RE-ADJUSTMENT  OP  OFFICES.  2V5 

are  not  infrequently  resorted  to  in  order  to  strengthen 
a  cabinet,  and  to  secure  for  it  a  larger  measure  of 
public  support.  They  are  generally  effected  by  mutual 
consent  and  amicable  agreement ;  although  cases  of  a 
different  description,  and  which  savour  more  or  less  of 
intrigue,  are  not  unprecedented.  No  doubt  a  redistri- 
bution of  cabinet  offices  will  often  occasion  temporary 
inconvenience,  by  the  removal  of  a  minister  from  a 
department  for  the  charge  of  which  he  has  evinced  a 
special  aptitude,  but  this  is  usually  counterbalanced  by 
the  enlarged  experience  acquired  by  men  who  preside 
in  turn  over  several  leading  public  departments,  and 
thereby  become  the  more  efficient  as  cabinet  ministers 
to  superintend  the  whole  affairs  of  the  country .« 

So  far  as  regards  the  department  of  th  e  secretariat, 
an  interchange  of  offices  is  easily  managed.  In  a  con- 
stitutional point  of  view,  there  is  but  one  secretary  of 
state,  and  though  the  office  now  consists  of  five  distinct 
and  separate  branches,  the  functions  of  either  secretary 
may,  upon  emergency,  be  discharged  by  another.  The 
letters  patent  conferring  the  appointment  are  couched 
in  general  terms — as  of '  One  of  her  Majesty's  principal 
secretaries  of  state ' ;  the  assignment  of  special  duties 
is  a  subsequent  and  arbitrary  arrangement  that  may  be 
altered  at  any  time. 

No  exchange  can  be  made  between  other  officers  of 
the  administration  without  a  previous  resignation  of  the 
place  intended  to  be  relinquished,  and  a  formal  appoint- 
ment to  the  new  office  ;  which,  in  the  case  of  a  mem- 
ber of  the  House  of  Commons,  until  recently  vacated 
the  seat.  This  was  long  felt  to  be  a  hardship  to  in- 
dividuals, and  a  serious  impediment  to  the  reconstruc- 
tion of  a  cabinet.  But  although  some  change  in  the 
law  in  this  respect  was  advocated  by  leading  statesmen, 


'  Mr.  Gladstone,  Hans.  D.  v.  204,  p.  1996. 
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without  distinction  of  party,  it  was  not  until  the  pass- 
ing of  the  new  Reform  Act,  in  1867,  that  this  restric- 
tion upon  the  re-adjustment  of  a  ministry  was  removed, 
and  authority  given  for  the  acceptance  of  another  minis- 
terial office  by  a  member  whose  previous  acceptance  of 
a  similar  office  had  been  endorsed  with  the  approval  of 
his  constituents,  without  requiring  a  new  election. 
Dissen-  It  cannot  be  expected  that  internal  dissensions  in  a 

Bjons  m  cabinet,  however  much  to  be  deprecated,  should  never 
cabinet,  occur.  No  causc  of  ministerial  weakness  has  been  more 
fruitful  of  disaster ;  but  when  men  of  activity  and 
talent,  each  having  political  prepossessions  in  favour  of 
particular  views,  or  being  actuated  by  personal  motives 
of  self-interest,  unite  in  the  endeavour  to  form  a  minis- 
try, they  will  sometimes  clash.  The  supremacy  of  a 
master  mind  in  the  person  of  the  prime  minister  is  the 
best  security  for  strength  and  unanimity  in  an  adminis- 
tration. But  even  this  has  not  always  availed  to  pre- 
serve peace.  Our  political  history  furnishes  many  in- 
stances of  governmental  difficulties  from  this  cause, 
which  is  not  peculiar  to  any  time,  or  to  the  predomi- 
nance of  any  party. 

The  second  Lord  Holland,  who  had  lived  all  his  life  in  intimate 
acquaintance  with  cabinet  ministers,  told  Sir  H.  Bulwer  *  that  he 
had  never  known  a  cabinet  of  which  the  members  did  not  dispute 
more  amongst  themselves  during  their  councils  than  they  disputed 
with  their  antagonists  in  the  House  of  Commons.'  *  A  peep  behind 
the  scenes  would  pretty  generally  demonstrate  that  a  cabinet  is 
more  often  held  together  by  the  same  interests  than  by  the  same 
opinions.' J 

The  undermentioned  examples  may  suffice  to  illus- 
trate the  usual  character  of  these  difficulties,  and  to 
show  the  various  methods  that  have  been  resorted  to 
at  different  times  to  bring  about  the  rearrangement  of 
an  existing  cabinet  with  a  view  to  the  extrusion  there- 
from of  particular  members. 


■*  Bulwer  s  Life  of  Palmerston,  v.  1,  p.  250. 
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The  disagreement  between  Lord  Chancellor  Thurlow  and  Mr.  Pitt,  xhurlow. 
which  ended  in  the  removal  of  the  former  from  office,  by  command 
of  the  king,  has  been  elsewhere  noticed  and  needs  no  further  men- 
tion. But  as  a  case  in  point,  it  has  a  peculiar  value  in  this  con- 
nection*  It  is  worthy  of  remark  that  Lord  Thurlow  was  a  great 
favourite  of  George  III.,  and  that  nothing  but  the  alternative  of 
Mr.  Pitt's  own  resignation,  and  the  consequent  break-up  of  the 
ministry,  could  have  induced  the  king  to  consent  to  his  extrusion 
from  the  cabinet. 

In  1744,  during  the  Pelham  administration,  the  principal  mem- 
bers  of  the  cabinet,  including  the  prime  minister  himself,  were 
dissatisfied  with  the  foreign  policy  of  Lord  Granville,  the  secretary 
of  state  for  foreign  affistirs.  They  accordingly  drew  up  a  remon- 
strance to  the  king  (George  II.)  upon  the  subject,  representing 
their  united  determination  to  resign,  unless  his  Majesty  would 
dismiss  Lord  Granville  from  office.  The  king  was  very  unwilling 
to  accede  to  this  demand,  as  Granville  was  his  favourite  minister, 
and  the  one  whose  policy  more  especially  accorded  with  his  own 
views.  Nevertheless,  the  opponents  of  the  foreign  secretary  and 
of  his  policy  were  too  powerful  to  be  disregarded,  and  at  length  the 
king  was  obliged  to  give  way.  He  called  upon  Lord  Granville  to 
retire  and  transferred  the  seals  to  another  member  of  the  cabinet, 
who  enjoyed  the  confidence  of  his  colleagues.^ 

The  foregoing  cases  are  chiefly  noticeable  on  account 
of  the  personal  attachment  of  the  sovereign  to  the 
minister  whose  conduct  had  lost  him  the  favour  of  his 
associates  in  office,  and  they  indicate  the  supremacy  of 
political  considerations  over  personal  predilections  on 
the  part  of  the  king.  The  cases  which  follow  are  of  a 
diflerent  description.  They  do  not  involve  any  antago- 
nism with  the  sovereign,  but  exclusively  concern  in- 
ternal dissensions  or  disagreements  between  cabinet 
ministers  themselves. 

In  1766,  during  the  Rockingham  administration,  the  Earl  of 
Northington  was  lord  chancellor.  The  ministry  were  in  a  feeble  Rocking- 
state,  and  from  the  tone  of  recent  debates  in  Parliament,  it  was 
evident  that  a  political  crisis  was  at  hand.  Their  overthrow  was 
actually  brought  about,  however,  by  an  intrigue  on  the  part  of  Lord 
Northington.  After  a  private  conference  with  Mr.  Pitt,  the  lord 
chancellor,  unknown  to  his  colleagues,  waited  upon  the  king,  and 


*  Harris,  Life  of  Hardwicke,  v.  2,  pp.  77-H\, 
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informed  him  *  that  the  ministers  could  not  go  on,  and  that  at  all 
events  he  himself  must  resign  the  great  seal,  and  would  attend 
cabinet  councils  with  Lord  Rockingham  no  longer.'  He  concluded 
by  advising  his  Majesty  to  send  for  Mr.  Pitt.  The  king  very 
willingly  adopted  this  advice,  and  the  negotiation  with  the  great 
commoner  was  successful.  Northington  was  rewarded  by  his  new 
allies  with  the  office  of  president  of  the  council.™ 
nd°c"^  Another  instance  of  ministerial  differences  is  that  of  the  memor- 

tlerjagh.  ^^^^  quarrel  between  Mr.  Canning  and  Lord  Castlereagh  in  1809, 
during  the  administration  of  the  Duke  of  Portland.  At  this  time 
the  seals  of  the  War  Department  were  in  the  hands  of  Lord  Castle- 
reagh, and  those  of  the  Foreign  Office  in  charge  of  Mr.  Canning. 
The  latter  was  dissatisfied  with  the  way  in  which  the  war  with 
France  was  being  carried  on,  under  the  superintendence  of  the 
minister  for  war.  Memorandums  in  opposition  to  each  other's 
views  were  circulated  by  both  ministers  amongst  their  colleagues, 
and  the  king  himself  was  appealed  to  on  the  subject.  Being  unable 
by  these  means  to  induce  Lord  Castlereagh  to  alter  his  policy, 
Mr.  Canning  at  last  wrote  to  the  prime  minister,  expressing  his 
conviction  that  *  a  change  either  in  his  own  depeutment  or  in  Lord 
Castlereagh's  appeared  to  him  to  be  expedient  for  the  publie  service,' 
and  stating  his  own  perfect  willingness  to  retire,  if  necessary.  It 
appears  to  have  been  the  wish  of  Mr.  Canning  that  the  Marquess 
of  Wellesley  should  be  placed  at  the  head  of  the  War  Department, 
and  this  plan  was  generally  approved  of  by  the  ministry.  The 
whole  cabinet,  with  the  exception  of  Lord  Ceustlereagh,  were  aware 
of  this  correspondence,  and  they  agreed  with  the  Duke  of  Portland 
in  urging  Mr.  Canning  to  withhold  his  resignation.  At  the  same 
time  they  forbore  to  acquaint  Lord  Castlereagh  that  his  removal 
had  been  resolved  upon,  notwithstanding  that  Mr.  Canning  had 
repeatedly  requested  that  no  concealment  should  be  practised 
towards  his  colleague,  and  had  been  led  to  believe  that  he  was 
fully  informed  of  the  whole  facts.  It  seems,  however,  that  the 
Duke  of  Portland  timorously  concealed  the  true  state  of  the  case 
from  Lord  Castlereagh,  until  concealment  was  no  longer  possible. 
Disappointed  at  the  delays  in  effecting  the  change,  which  he  under- 
stood had  met  with  the  concurrence  of  his  brother  ministers,  Mr. 
Canning  threatened  himself  to  resign.  This  led  to  a  crisis.  Lord 
Castlereagh  was  put  in  possession  of  Mr.  Canning's  communi- 
cations, from  which  he  learnt  that  his  own  removal  had  been  de- 
termined upon  by  his  colleagues,  and  agreed  to  by  the  king,  and 
he  naturally  concluded  that  the  whole  affair  was  an  intrigue 
on  the  part  of  Mr.  Canning  to  eject  him  from   office,  in  order 

«  Campbell,  Lives  of  the  Chanc  v.  6,  pp.  207-^13.     Mahon,  Hist,  of 
Engl.  V.  5,  p.  2S6, 
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to  secure  his  own  aggrandisement.  Accordingly  he  sent  Mr. 
Canning  a  challenge,  which  was  accepted,  and  a  duel'*  was 
fought.  Whereupon  both  parties  retired  from  the  cabinet,  a 
result  which  was  speedily  followed  by  the  break-  up  of  the  Portland 
administration.^ 

In  reviewing  these  transactions,  we  are  forced  to  conclude  that 
the  prime  minister  was  the  most  to  blame,  for  disingenuously 
concealing  from  Lord  Castlereagh  the  nature  of  Mr.  Canning's 
recommendations,  in  respect  to  the  administration  of  the  War 
Department,  and  the  general  agreement  of  the  cabinet  therein. 
Had  the  Duke  of  Portland  been  candid  and  sincere,  Lord  Castle- 
*reagh  could  never  have  charged  Mr.  Canning  with  intriguing 
against  him,  and  at  the  same  time  conniving  at  the  concealment  of 
a  matter  so  closely  affecting  his  position  in  the  ministry. 

Later  on  in  the  same  year  (1809)  serious  differences  occurred  in 
the  cabinet,  arising  out  of  the  proposed  resignation  of  the  Duke  of 
Portland,  and  Mr.  Canning's  endeavour  to  secure  his  own  succession 
to  the  premiership,  instead  of  Mr.  Perceval.  Canning's  efforts 
&iled,  whereupon  he  refused  to  form  part  of  Mr.  Perceval's  new 
administration.? 

In  1833,  when  Lord  Grey  was  prime « minister,  and  the  seals  of  Am'cable 
the  Colonial  OflBce  were  held  by  Lord  Goderich,  a  great  question  exchange 
concerning  negro  emancipation  m  the  West  Indies  was  pending, 
and  it  was  thought  desirable  that  the  office  of  secretary  for  the 
colonies  should  be  held  by  a  man  possessing  more  weight  and 
influence  in  the  House  of  Commons,  and  who  could  enforce  his 
views  with  greater  eloquence,  than  Lord  Goderich.  Lord  Stanley, 
then  secretary  for  Ireland,  was  considered,  under  these  circum- 
stances, as  the  most  fitting  man  for  the  post.  Accordingly  Lord 
Grey  informed  Lord  Goderich  that  it  would  be  of  great  service 
to  the  government  if  he  would  retire  in  favour  of  Lord  Stanley, 
and  undertake  the  less  prominent  office  of  lord  privy  seal.  The 
proposition   was  not  very   palatable  to  Lord  Goderich,  because  it 


of  ottiues. 


"  Duels  between  oabinetminiBters  sued,  happily  without  anv  serious 

and  other  members  of  Parliament  results.  This  is  deserring'o/ mention, 

•have  been  happily  of  very  rare  occur-  as  being  the  last  hostile  encounter 

rence.  In  1708,  a  hostile  meeting  took  between  statesmen  before  this  barba- 

place  between  Mr.  Pitt  and  Mr.  Tier-  roua  practice  went  into  desuetude, 

ney,  in  conseauence  of  words  of  heat  Wellington  Desp.  3rd  S.  v.  6,  pp.  626 

in  debate  in  tne  House  of  Commons  -547,  586 ;   Lewis'  Administrations, 

^aee  Pari.  Hist.  v.  33,  p.  1462),  and  p.  465. 

in  1830  the  Duke  of  Wellington  chal-  ^  Alison,  Life  of  Castlereagh,  v.  1 , 

lenged  Lord  Winchelsea,  for  pub-  pp.   3(W>-312.       Stapleton,  Uanninjr 

liahing  a  letter,  attributing  motives  and  his  Times,  pp.  173-181.    Lewis* 

highly  offensive  to  the  duke,  in  refer-  Administrations,  p.  313. 

ence  to  certain  public  conduct  of  his  '  Walpole,  Life  of  8.  Perceval, 

about  a  year  previous.    A  duel  en-  v.  1 ,  ch.  0,  v.  2,  chs.  1  and  2. 
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was  liable  to  be  misunderstood  by  the  public  ;  nevertheless,  he 
would  not  allow  his  personal  feelings  to  interfere  with  anything 
that  was  regarded  as  advantageous  to  the  government,  so  he  agreed 
to  the  arrangement,  and  informed  Lord  Stanley  of  his  consent, 
without  entertaining  any  feelings  of  annoyance  or  anger  against 
that  nobleman.  This  transaction  reflects  the  highest  honour  upon 
the  patriotism  of  Lord  GUxierich,  the  more  so  as  he  had  formerly  filled 
the  office  of  first  minister  of  the  crown, <i 
Dissen-  Another  example  of  disagreement  in  the  cabinet,  followed  by 

ariiine  *^®  attempt  of  a  minister  to  obtain  the  removal  of  a  colleague, 
out  of  the  occurred  in  1854,  during  Lord  Aberdeen's  administration.  This 
war  in  the  case  is  peculiarly  instructive,  as  while  it  undoubtedly  gave  rise  to 
nmea.  strong  personal  feelings  on  both  sides,  it  was  conducted  throughout 
in  an  honourable  manner,  without  concealment  or  intrigue,  and  is 
therefore  a  suitable  precedent,  for  guidance,  under  similar  circum- 
stances. Lord  John  Russell,  who  then  filled  the  post  of  president 
of  the  council,  partook  of  the  wide-spread  dissatisfaction  at  the 
conduct  of  the  Crimean  war  by  the  executive  authorities  at  head- 
quarters. He  attributed  the  disasters  which  had  occurred  princi- 
pally to  the  defective  system  of  administration,  and  was  of  opinion 
that  if  an  exchange  of  offices  could  be  effected  between  the  secre- 
taries for  war  and  for  the  home  departments,  and  the  seals  of  the 
War  Department  be  entrusted  to  Lord  Palmerston,  instead  of  to 
the  Duke  of  Newcastle,  it  would  ensure  a  greater  degree  of  vigour 
and  efficiency  :  it  being  a  commonly  received  opinion  that  Lord 
Palmerston,  from  his  known  personal  character,  was  the  fittest  man 
who  could  be  found  for  that  office.  But  independently  of  his  per- 
sonal qualities,  his  position  as  a  member  of  the  House  of  Commons 
would,  in  the  opinion  of  Lord  John  Russell,  tend  materially  to 
strengthen  his  hands  in  the  administration  of  this  department.  The 
objection  entertained  by  Lord  John  Russel]  to  the  Duke  of  New 
castle  was  not  that  he  was  personally  unfit  for  the  charge  of  the 
War  Department,  but  that,  under  existing  circumstances,  it  was 
necessary  either  that  the  prime  minister  himself  should  take  the 
lead  in  the  eager  prosecution  of  the  war,  or  else  that  the  war 
minister  should  be  possessed  of  extraordinary  authority,  power,  and 
energy.  Lord  Aberdeen  (the  premier),  he  considered,  was  not  a 
man  whose  disposition  would  lead  him  to  act  with  the  promptitude 
and  energy  required  ;  it  was  therefore  the  more  imperative  that  the 


•»  Hans.  Pari.  D.  v.  136,  pp.  1220,  for  that  of  home  secretary,  for  rea^ 

1280.    Haydn,  Book    of   Dignities,  sons  personal  to  Mr.  Canning,  but  the 

p.  97.  oifer  was  declined.    Before  the  end 

In  1820,  the  prime  minister  (Lord  of  the  year,  Mr.  Canning  retired  from 
I^iverpool)  offered  to  Mr.  Canning,  the  the  administration.  (Stapleton,  Can- 
foreign  secretary,  to  change  his  office  uisg  and  his  Timea,  p.  204). 
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war  secretary  should  be  a  person  of  pre-eminent  energy  and  autho-  Crimean 
rity,  in  order  that  their  combined  action  should  lead  to  a  successful  ^*'^* 
iBsae.*^  After  verbal  communication  on  the  subject  with  Lord  Aber- 
deen, Lord  John  Russell  addressed  him  a  letter,  setting  forth  his 
reasons  for  advocating  the  proposed  change,  and  calling  upon  the 
prime  minister  to  use  his  influence  with  his  colleagues  to  induce 
them  to  acquiesce  in  such  a  distribution  of  offices  as  he  would  con- 
sider most  advantageous  to  the  crown  and  to  the  country.  In 
another  note,  written  on  the  following  day,  Lord  John  Russell 
exonerated  the  Duke  of  Newcastle  from  any  blame  in  the  conduct 
of  the  war,  and  attributed  the  unfortunate  results  to  the  lack  of 
proper  authority,  and  means  of  controlling  subordinate  departments. 
He  also  requested  that  his  former  communication  should  be  shown 
to  the  duke,  before  any  action  was  taken  upon  it.  In  reply,  Lord 
Aberdeen  stated  that  he  had  shown  the  letter  to  the  Duke  of  New- 
castle, and  also  to  Mr.  Sidney  Herbert,  the  secretary  at  war,  whose 
position  would  be  affected  by  the  proposed  plan,  and  had  been 
strongly  urged  by  both  these  gentlemen  to  adopt  any  arrangement 
with  regard  to  their  offices  he  might  think  conducive  to  the  public 
service.  Upon  the  merits  of  the  plan  itself  Lord  Aberdeen  did 
not  agree  with  Lord  John  Russell,  considering  that  it  would  be 
viewed  by  the  public,  not  as  the  transference  of  an  important  office 
into  the  hands  of  a  member  of  the  House  of  Commons,  with  a  view 
to  increase  its  efficiency,  but  as  a  mere  substitution  of  one  man  for 
another.  In  justice  to  the  duke,  he  did  not  think  that  his  col- 
leagues, without  stronger  and  more  imperative  reasons,  would  wish 
to  place  him  in  that  position.  Neither  did  he  think  that  Lord 
Palmerston,  at  his  advanced  age,  would  be  willing  or  able  to  under- 
take the  laborious  and  complicated  duties  proposed  to  be  entrusted 
to  him.  Some  further  correspondence  passed  between  Lord  John 
Russell  and  the  premier  on  the  subject  -  but  the  result  was  that 
Lord  Aberdeen  adhered  to  his  objection  to  the  proposed  scheme 
and  declined  to  recommend  it  to  the  Queen,  expressing  his  convic- 
tion that  any  such  alteration  would  be  of  doubtful  advantage  to  the 
public,  and  unfair  and  unjust  towards  a  colleague.  He  further 
declared  his  opinion  that  all  changes  of  this  kind,  unless  absolutely 
necessary,  only  tended  to  weaken  a  government.  Whereupon  Lord 
John  Russell  declared  his  intention  of  submitting  the  matter  to  the 
cabinet.  This  correspondence  was  afterwards  circulated  amongst 
all  the  cabinet  ministers,  but  Lord  John  Russell  did  not  adhere  to  his 
expressed  intention  of  appealing  to  them  on  the  question,  and  in 
point  of  fact  it  never  was  formally  brought  before  the  council."    The 


'  Subseauent    explanations,    bv    Consort,  v.  3,  p.  195, 
Lord  John  Russell, in  Hans.  D.  v.  13o,  •  Rep.  of  Sebastopol  Com*.  C(.m. 

p.   1275.    And  see  Martin,  Prince    Pap.  1854-5,  v.  9,  part  3,  Evid.  21310 
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Crimean      refusal  of  the  premier  to  concur  in  his  views  led  Lord  John  Russell 
^^'  at  first  to  doubt  whether  he  ought  to  continue  in  the  ministry,  but 

at  the  solicitation  of  Lord  Palmerston  and  of  his  colleagues  gene- 
rally he  was  induced  to  remain. 

Parliament  re-assembled  on  January  23  and  the  state  of  the 
war  became  at  once  the  subject  of  discussion.  Mr.  Roebuck  gave 
notice  of  a  motion  in  the  House  of  Commons,  for  a  committee  to 
enquire  into  the  conduct  of  the  war,  which  was  tantamount  to  a 
vote  of  censure  upon  the  War  Department.  Feeling  his  inability  to 
resist  this  motion  with  the  opinions  he  entertained,  and  had  ex- 
pressed to  his  colleagues  on  the  subject.  Lord  John  Russell  resigned 
office,  before  the  debate  commenced.  Referring  to  this  proceeding 
in  the  course  of  the  debate,  both  Lord  Palmerston  and  Mr.  Gladstone 
blamed  his  lordship  for  resigning  without  having  first  afibrded  his 
colleagues  an  opportunity,  before  the  meeting  of  Parliament,  of 
deciding  upon  his  proposal  in  favour  of  a  change  in  the  head  of  the 
War  Department,  as  they  had  reason  to  believe  that  he  had  aban- 
doned the  views  he  had  formerly  entertained  upon  the  subject.  He 
should,  they  thought,  have  pressed  the  question  at  that  time,  and  in 
the  event  of  a  decision  against  him,  should  then  have  retired  from 
the  cabinet.  In  reply.  Lord  John  Russell  admitted  that  such  a 
course  would  have  been  preferable,  but  declared  that  he  had  wished 
to  continue  in  the  cabinet  as  long  as  possible  ;  although  he  could  no 
longer  remain  when  it  was  proposed  to  institute  an  enquiry  which 
his  colleagues  had  determined  to  resist,  but  which  he  could  not 
consistently  oppose.*  The  retirement  of  Lord  John  Russell  was 
speedily  followed  by  the  resignation  of  the  whole  ministry,  owing  to 
their  defeat  in  the  House  of  Commons  upon  Mr.  Roebuck's  motion. 
After  the  ex-premier  had  made  his  late  ministerial  explanations,  in 
the  House  of  Lords,  he  was  followed  by  the  Duke  of  Newcastle,  who 
claimed  the  privilege  of  taking  the  unusual  course  of  adding  some 
explanations  of  his  own,  in  defence  of  his  character  and  conduct, 
after  the  statements  made  by  Lord  John  Russell  in  the  House  of 
Commons.  His  grace  ably  vindicated  himself  from  erroneous  impu- 
tations, afiecting  his  personal  character,  and  satisfied  the  House  that 
his  unsuccessful  administration  of  the  war  had  arisen  from  defects 
in  the  system,  and  not  from  errors  on  his  own  part ; "  a  conclusion 
which  subsequent  events  fully  corroborated. 


-21347.  Correspondence,  in  appendix  D.  v.  136,  p.  1246. 
to  same  vol.  pp.  ^"556-360.  It  appears,  '  Com.  Deb.  Jan.  26  and  29,  and 

however,  that  the   Duke  of  New-  Feb.  5,  1855.      Earl  Russell,  Recol- 

castle's  offer  to  retire  from  the  post  lections,  pp.  268,  270.   Ashley,  IJfe 

of  war  minister  was  laid  before  his  of  Palmerston,  v.  2,  p.  70.   Martin, 

colleagues  bv  Lord  Aberdeen,  and  Prince  Consort,  v.  3,  p.  199. 
disapproved  by  all  of  them.    Hans.  "  See  ante,  voL  1,  p.  224. 
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The  foreffoinff  precedents  serve  also  to  confirm  the  Supre- 

.  .  1  znacy  of 

doctrine  previously  explained  in  respect  to  the  supre-  tbe  prime 
macy  of  the  prime  minister  in  the  cabinet/    If  any  n"*^^- 
member  of  the  cabinet  desires  a  rearrangement  of  minis- 
terial offices,  he  must  make  known  his  views  to  the 
prime  minister.     K  he  wishes  to  resign,  he  should  in  the 
first  instance  communicate  his  intention  to  the  premier, 
in  order  that  through  him  his  intended  resignation  may 
be   communicated   to   the   sovereign.     It  is   the   first 
minister  alone  who  can  advise  changes  in  an  adminis- 
tration, and  recommend  to  the   sovereign  persons  to 
fill  vacancies  therein.''      If  he  himself  should  vacate 
his  office  by  death,  or  resignation,  or  dismissal,  the 
ministry  is  ipso  facto  dissolved.*     Individual  ministers  retiming 
may  retain  their  offices,  if  permitted  by  the  sovereign,  ^®^j.  ^ 
and  may  form  part  of  a  fresh  combination  with  another  new 
head  ;  but  this  would  be  a  new  ministry,  and  as  colleagues 
of  the  incoming  premier  they  must  make  a  fresh  agree- 
ment with  him.y 

The  substantive  power  which  is  wielded  by  the  pre- 
mier over  his  colleagues  in  office  is  necessarily  very  great. 
If  he  be  a  man  of  inferior  abihty,  without  very  decided 
opinions,  his  authority  and  influence  will  be  naturally 
impaired,  and  the  influence  of  the  strongest  mind  in  the 
cabinet  will  probably  predominate.  But  if  he  be  a  man 
of  powerful  intellect,  or  of  decided  opinions,  he  will 
command  the  support  of  his  fellow-ministers,  and  leave 
them  no  alternative  but  submission  or  resignation.'    A 


^  See  ante,  p.  265.  health.  Wellington  Deep.  3rd  8.  v.  4, 

»  Sir  R.  Peel,  Com*.  Official  Sala-  pp.  208,  221 .     And  see  Wew  Zealand 

ries,  Evid.  285, 289 ;  Com.  Pap.  1850,  H.  of  Rep.  Jour.  1873  ;  Appx.  v.  1  ; 

V.  15.  A-Ia,  p  8 ;  South  Africa  Pap.  Com. 

»  Gladstone's    Gleanings,  v.    1,  Pap.  1878,  v.  56,  p.  33. 

p.  243.  ■  Stapleton,    Canning    and    his 

y  As  when  in  1834  Lord   Mel-  Times,  p.  179.   Thus  Lord  Wellesley 

houme  succeeded  Earl  Givy,  as  pre-  resignea  the  seals  as  foreijrn  secretary 

mier,  of  suhstantially  the  same  ad-  in  1812,  hecause  he  would  no  longer 

ministration ;  and  in  1868,  when  Mr.  serve  under  Mr.  Perceval.     He  was 

Disraeli  hecame  premier,  upon  the  willing  to  serve  loith  Mr.  Perceval, 

retirement  of  Earl  Derby  through  ill  under  a  common  chief,  but  not  lu 
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prime  minister  will  rarely  interfere  in  the  departmental 
arrangements  of  his  colleagues,  or  in  the  distribution  of 
the  patronage  which  is  placed  in  their  hands ;  but  he 
will  require  that  all  matters  which  in  any  degree  affect 
the  policy  of  the  administration  shall  be  submitted  for 
his  approval,  and  that  if  need  be  the  whole  strength  of 
the  government,  including  that  which  is  afforded  by  the 
exercise  of  the  patronage  of  the  crown,  should  be  em- 
ployed in  the  furtherance  of  his  political  views,  and  for 
the  purpose  of  enlarging  the  influence  of  the  cabinet  of 
which  he  is  the  head." 
Minis-  ^^^  resignation  of   office  by  a  cabinet  minister, 

teriai  although  properly  made  known  to  the  crown  through 
tSi^*'  the  prime  minister,  as  the  official  channel  of  communi- 
cation between  the  sovereign  and  the  cabinet,  may  be 
consummated  at  a  personal  interview  with  the  sovereign 
— usually  granted  previous  to  the  assembling  of  a  privy 
council,  at  which  his  successor  is  formally  appointed — 
for  the  purpose  of  deUvering  up  into  the  royal  hands  the 
symbols  of  office,  and  in  order  to  afford  an  opportunity 
for  explanations  on  the  part  of  the  retiring  minister. 
It  is,  however,  a  courtesy  due  to  the  head  of  the  admi- 
nistration, to  acquaint  him  previously  of  an  intended 
resignation,  so  that  he  may  take  the  necessary  steps  for 
filling  up  the  vacant  office  without  delay .^ 
jjjg  When  the  dismissal  of  a  subordinate  member  of  the 

missals,  administration  has  been  determined  upon,  it  is  customary 
for  a  formal  letter  of  dismissal  to  be  addressed  to  the 
person  in  question  by  the  prime  minister,  after  he  has 
taken  the  royal  pleasure  thereon."^  In  the  case  of  the  re- 


subordination  to  him.     Pari.  Deb.  448  n.  Bulwer's  Life  of  Palmerston, 

V.  23.  pp.  367-370.  Pearce,  Memoirs  v.  1,  pp.  239-246,  276 ;  v.  2,  p.  356. 

of  Wellesley,  v.  3,  p.  209.    See  Mr.  WeUinffton  Desp.  3rdS.  v.  4,  p.  452. 

Disraeli's    observations,     Hans.    D.  Walpole,  Life  of  Perceval,  v.  2,  p. 

V.  226,  p.  679.  234. 

•  See  on^tf,  p.  266.  •  Wellington  Desp.  3rd  S.  v.  4, 

^  Pellew's  Life  of  Sidmouth,  v.  3,  pp.  210, 213,  216,  219 ;  Hans.  D.  v. 

p.  396 ;    Lewis'  Administrations,  p.  206,  p.  1290. 
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tirement  of  a  lord  chancellor,  whether  by  resignation  or 
dismissal,  it  is  usual  for  the  delivery  of  the  great  seal  to 
take  place  either  at  a  meeting  of  the  Privy  Council,  or 
at  an  audience  granted  to  him  in  the  royal  closet  for  that 
purpose,  as  the  *  clavis  regni '  is  too  important  an  instru- 
ment to  be  entrusted  to  anyone  but  its  lawful  custodian 
or  the  sovereign  himself.*  K  not  surrendered  to  the 
sovereign  in  person,  it  should  only  be  given  to  one  who 
claims  it  with  a  formal  warrant  under  the  privy  seal  or 
sign  manual.; 

Where,  in  the  exercise  of  the  royal  prerogative  a 
whole  administration  is  dismissed,  letters  of  dismissal 
have  been  written  by  the  newly  appointed  secretary  of 
state,  in  the  name  of  his  sovereign.'  If  the  retirement 
of  a  ministry  takes  place  by  voluntary  resignation,  it  is 
customary  for  the  individuals  composing  the  same  to 
assemble  at  the  palace,  and  to  be  separately  introduced 
into  the  royal  closet  for  the  purpose  of  delivering  up  into 
the  hands  of  the  sovereign  their  respective  wands,  seals, 
keys,  and  other  official  badges,^  or  for  the  ceremony  to 
take  place  at  a  meeting  of  the  Privy  Council,  at  which, 
also,  the  newly-appointed  ministers  are  invested  with 
the  insignia  of  office.''  But  should  a  personal  interview 
be  objectionable  to  the  sovereign,  he  may  direct  the 
surrender  of  the  symbols  of  office  to  be  made  to  some 
one  else,  whom  he  may  appoint  to  receive  them.* 

Upon  the  occasion  of  the  dismissal  of  the  Melbourne  adminis- 
tration, in  1834,  the  king  commanded  (through  Lord  Melbourne) 
the  attendance  of  the  outgoing  ministers  at  a  meeting  of  council,  to 
be  held  at  St.  James's  to  receive  their  resignation  and  to  instal  their 
successors.^  

*>  CampbeU  8  Chanc.  t.  5,  p.  613.  other  minister,  and  not  given  to  the 

•  Ih.  V.  1,  p.  23.  king.  Jesse,  Life  of  George  III.  v.  8, 

'  Jesse,  life  of  George  III.,  v.  1,  p.  437. 
p.  807.  Campbell's  Chanc!  v.  6,  p.  566.  ^  Torrens,  Life  of  Melbourne,  v.  2, 

«  Campbell's  Chanc.  v.  6,  p.  6<^.  p.  868. 
The  keys  of  council  or  cabinet  boxes  *  Campbeirs  Chanc.  v.  6,  p.  566. 

(not  being  insignia  of  office)  should  <*  Torrena,  Life  of  Melbourne,  v.  2, 

be  returned  to  a  secretary  of  state  or  p.  47. 
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Remain- 
ing in  the 
cabinet 
after 
resigna- 
tion o£ 
office. 


Case  of 
Lord 
Longh- 
borougb. 


The  resignation  of  an  office  which  is  held  in  connec- 
tion with  a  seat  in  the  cabinet  necessarily  involves  a 
relinquishment  of  the  right  to  attend  cabinet  meetings, 
unless  specially  invited  by  the  sovereign,  acting  upon 
the  advice  of  the  prime  minister,  to  retain  the  same, 
either  with  or  without  some  other  departmental  office. 

When  Lord  Sidmouth  resigned  the  seals  of  the  Home  Depart- 
ment, at  the  close  of  a  long  official  career,  he  retained  his  seat  in 
the  cabinet,  at  the  express  command  of  the  king,  and  by  the  earnest 
request  of  all  his  colleagues.^ 

A  singular  circumstance  occurred  at  the  close  of  Mr.  Pitt's  first 
administration,  in  1801,  which  is  deserving  of  notice  in  this  connec- 
tion. Lord  Loughborough,  who  then  held  the  great  seal,  was  very 
unwilling  to  part  from  it,  and  clung  to  the  hope  that  he  would  be 
invited  to  continue  in  office  by  Mr.  Addington,  the  incoming  premier. 
Loughborough  was  under  the  impression  that  he  was  in  great  favour 
with  the  king,  on  account  of  his  fidelity  to  his  royal  master  in  the 
transactions  concerning  Roman  Catholic  Emancipation,  which  had 
led  to  the  dismissal  of  Mr.  Pitt.  The  king,  however,  had  latterly 
become  better  acquainted  with  his  lordship's  character,  and  as  a 
natural  consequence  had  resolved  to  get  rid  of  him,  and  to  confer 
the  great  seal  upon  Lord  Eldon.  The  new  ministry  took  office  on 
March  10,  but  the  transfer  of  the  great  seal  was  postponed  for  more 
than  a  month,  on  account  of  personal  reasons  which  induced  Lord 
Eldon  to  delay  his  formal  acceptance  of  office.  On  April  14,  how- 
ever, Loughborough  was  called  upon  to  surrender  the  great  seal 
into  the  hands  of  the  king  and  to  give  place  to  his  successor.  The 
ex-chancellor,  nevertheless,  to  the  unspeakable  surprise  of  the  new 
premier,  retained  his  key  of  the  cabinet  boxes,  and  even  continued, 
though  unsummoned,  to  attend  the  meetings  of  the  cabinet  council. 
This  lasted  for  about  ten  days,  during  which  he  was  treated  with 
respect  by  the  unwilling  councillors  ;  but  as  he  seemed  quite  insensible 
to  the  impropriety  of  his  conduct,  he  at  length  received  his  dismis- 
sal, in  a  polite  letter  from  the  prime  minister,  dated  April  25, 
which  informed  him  that  the  writer  *  had  reason  to  believe  that  his 
Majesty  considered  his  lordship's  attendance  at  the  cabinet  as  having 
naturally  ceased  upon  the  resignation  of  the  seals,  and  supposed  it  to 
be  so  understood  by  his  lordship.'  That  mistaken  delicacy,  perhaps, 
had  hitherto  delayed  any  communication  to  him  on  the  subject,  with 
a  view  to  remove  this  misconception,  but  that  a  sense  of  duty  to  the 
king,  as  well  ba  to  Lord  Loughborough  himself,  would  not  permit 

^  Fellow's  Life  of  Sidmouth,  v.  3,  pp.  393,  396 ;  see  Earl  of  Fitzwil- 
liam*8  case,  ante,  p.  192. 
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it  to  be  withheld  any  longer.*  This  letter  had  the  desired  effect,  and 
the  pertinacious  ex-chancellor  unwillingly  retired  into  private  life. 

Upon  the  resignation  or  dismissal  of  a  whole  ministry,"  ^?^ 
it  will  devolve  upon  the  sovereign  to  communicate  with 
some  peer  or  member  of  the  House  of  Commons,  who 
may  possess  sufficient  influence  with  his  party  to  be  suit- 
ably entrusted  with  the  task  of  forming  a  new  adminis- 
tration. We  have  elsewhere  discussed  the  powers  and 
duties  of  the  sovereign  upon  such  a  contingency,  the 
constitutional  practice  which  governs  the  choice  of 
ministers  by  the  crown,  and  the  circumstances  under 
which  an  incoming  ministry  become  responsible  for  acts 
of  the  crown  which  led  to  their  acceptance  of  office.** 
We  have  next  to  enter  upon  a  new  field  of  enquiry,  and 
to  investigate  the  relations  of  ministers  of  the  crown  to 
the  Houses  of  Parliament.  This  important  subject  may 
be  appropriately  reserved  for  another  chapter. 

*  Campbell's  Ohanc.  v.  6,  pp.  807,  king  appears  to  have  been  averse  to 

314.  We  learn  firom  PeUew^s  Life  of  his  being  included  in  the  new  admin- 

Sidmouth  (v.  1,  pp.  312,  315)  that  istration.  See  Lewis' Administrations, 

Loughborough  was  all  consternation  p.  154.    Stanhope*s   Pitt,  v.    3,  p. 

when  the  fate  of  the  government  was  923. 

announced;  that  he  placed  himself  in  "  For  the  causes  of  the  retirement 

Mr.    Addington's    hands,    and   was  of  every  ministry,  from  1782  to  the 

ready  to  accept  the  office  of  president  present  time,  see  ante,  vol.  1,  pp.  13S- 

of  the  council  which  the  new  premier  258. 
designed  to  give  him ;  but  that  the  "  lb,  pp.  315-335. 
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CHAPTER  IV. 

THE  MINISTERS  OP  THE  CROWN  IN  PARLIAMENT. 

Haying  traced  the  origin  and  development  of  ministerial 
responsibility,  as  a  foundation  principle  of  the  English 
monarchy,  and  followed  the  fortunes  of  the  cabinet 
council  from  its  earliest  appearance  on  the  stage  of 
history  to  its  final  acceptance  as  an  essential  part  of  our 
governmental  system,  we  must  now  consider  the  mode  in 
which  this  comparatively  modern  institution  is  brought 
into  active  co-operation  with  the  other  and  more  ancient 
portions  of  the  political  fabric. 
R«>8pons>  It  is  by  means  of  the  introduction  of  the  ministers 
m?nk<^  of  the  crown  into  Parliament  for  the  purpose  of  repre- 
to  Pariia-  scnting  therein  the  authority  of  the  crown,  and  of  carry- 
ing on  the  government  in  direct  relation  with  that  body, 
that  the  responsibility  of  ministers  for  every  act  of 
government  is  practically  exemplified  and  enforced. 

The  whole  executive  functions  of  the  crown  have 
been  entrusted  to  ministers,  chosen  by  the  sovereign, 
and  personally  accountable  to  him.  In  order  that  those 
functions  may  be  exercised  in  conformity  with  the  most 
enlightened  opinions  of  the  great  council  of  the  nation, 
it  is  indispensable  that  the  king's  ministers  should  be  se- 
lected from  amongst  that  council.  Having  in  their  indi- 
vidual capacity  as  members  of  one  or  other  of  the  legis- 
lative houses,  a  right  to  sit  therein,  they  are  thus  brought 
face  to  face  with  those  who  are  privileged  to  pronounce 
authoritatively  upon  the  policy  of  the  government,  and 
whose  consent  must  be  accorded  to  their  very  continu- 
ance in  office  as  ministers  of  the  crown. 
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Ministers,  on  their  part,  being  the  chosen  and  confi- 
dential servants  of  the  sovereign,  are  necessarily  the 
depositaries  of  all  the  secrets  of  state,  and  have  access 
to  the  highest  sources  of  information  on  every  political 
question.  They  are  usually  men  who,  from  their  ability 
and  experience,  are  peculiarly  qualified  to  guide  the 
deliberations  of  Parliament,  and  to  aid  their  fellow- 
members  in  forming  sound  conclusions  upon  every 
public  matter  that  may  be  brought  before  them.  They 
distribute  the  patronage  of  the  crown  at  their  own 
discretion ;  which,  in  itself,  adds  very  materially  to 
their  authority  and  influence.  These  advantages  are 
of  inestimable  service  in  enabling  them  to  mature 
and  propound  acceptable  measures,  and  in  facilita- 
ting the  progress  of  the  same  through  the  legislative 
chambers. 

On  the  other  hand,  either  House  of  Parliament  is  at  Responsi- 
liberty  to  give  free  expression  to  its  opinion  upon  every  Ho^e^f 
ministerial  act  or  measure ;  and  no  administration  can  Commons. 
long  remain  in  ofllce  that  does  not  possess  the  confidence 
of  Parliament,  and  particularly  of  the  House  of  Com- 
mons. In  giving  or  withholding  their  confidence  the 
Houses  of  Parliament  are  only  restrained  by  considera- 
tions of  public  policy.  Unless  they  are  satisfied  that  a 
ministry,  which  does  not  fully  represent  their  political 
sentiments,  can  be  replaced  by  another,  more  acceptable 
and  eflicient,  they  wiU  probably  be  content  with  vigilant 
supervision  and  control  over  its  proceedings  and  recom- 
mendations, rather  than  to  incur  the  hazard  of  a  change 
of  government.  But  if  they  believe  that  the  direc- 
tion of  pubUc  affairs  ought  to  be  entrusted  to  other 
hands,  they  have  only  to  declare — either  expressly  or 
impliedly — that  ministers  have  forfeited  their  confi- 
dence, and  a  change  must  inevitably  take  place.  So 
that,  whether  directly  or  indirectly,  the  ultimate  ver- 
dict upon   every  exercise  of  political  power  must  be 

VOL.  II.  u 
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sought   for   in  the  judgment  of  the  House  of  Com- 
mons.* 

Let  us  proceed  to  examine  in  detail  the  various 
points  included  in  the  foregoing  definition  of  parliamen- 
tary government.  The  subject  will  naturally  admit  of 
being  divided  into  three  heads  :  I.  The  presence  of  the 
ministers  of  the  crown  in  Parliament.  11.  The  functions 
of  the  ministers  of  the  crown  in  relation  to  ParUament. 
m.  The  responsibility  of  ministers  to  Parliament,  and 
particularly  to  the  House  of  Commons. 

I.  The  presence  of  the  Ministers  of  the  Crown  in 
Parliament. 

We  have  already,  in  a  former  chapter,  disposed  of 
the  historical  part  of  this  enquiry,  and  have  described 
the  position  occupied  by  the  king's  ministers  in  Parlia- 
ment anterior  to  the  revolution  of  1688;^  and  the 
growth  of  the  principle,  which  was  not  formally  acknow- 
ledged until  after  that  epoch,  that  the  presence  of 
responsible  ministers  in  both  chambers  of  the  legislature 
is  a  fundamental  obligation,  under  our  constitutional 
system.*" 

It  will  now  be  our  endeavour  to  take  a  practical 
view  of  this  subject,  and  to  explain  the  established  law 
and  custom  of  Parliament  upon  the  several  questions 
connected  therewith. 
Cabinet  While,  as  we  have  seen,^  there  is  no  absolute  neces- 

mustbein  sity  for  every  member  of  the  cabinet  to  hold  a  depart- 
me»^       mental  office  under  the  crown,  the  spirit  of  the  consti- 
tution requires  that  every  one  occupying  a  seat  in  the 
cabinet  should  also  be  a  member  of  one  or  other  of  the 
Houses  of  ParUament.®     And  no  one  should  be  intro- 


•  AmoB,    Fifty  Years  of    Eng.          •  Macaulay,  Hist,  of  Eng.  v.  4,  p. 
Const,  ch.  8,  sec  8.  485.    Mr.  Lambe  (Lord  Melbourne) 

»»  See  anU,  p.  106.  in  Pari.  Deb.  ▼.  9,  p.  287.  JLoid  John 

•  See  ante,  p.  1 17.  Russell,  Hans.  D.  v.  1 10,  pp.  2.i0, 231. 

•  See  ante,  p.  192.  Lord  Stanley,  lb,  v.  162,  p.  1901. 
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duced  into  the  Cabinet,  or  be  permitted  to  continue 
therein,  who  is  out  of  Parliament ;  unless  he  is  likely  to 
be  returned  by  some  constituency  within  a  reasonable 
period. 

During  the  short-lived  administration  of  Mr.  Canning,  in  1827,  Cabinet 
the  office  of  postmaster-general,  which  has  been  usually  held  by  a  ministers 
peer— because,  until  1866,  it  disqualified  for  a  seat  in  the  House  of  S^^en^*""" 
Commons — ^was  filled  by  a  commoner,  Lord  Frederick  Montagu,  for  a  time, 
who  had  no  seat  in  Parliament.     But  so  much  inconvenience  arose 
from  this  great  depcLrtment  being  unrepresented  in  either  House,  that 
thenceforth,  until  1868,  the  office  was  invariably  conferred  upon  a 
member  of  the  House  of  Lords.^ 

W}ien  the  Wellington  administration  was  formed  in  July  1828, 
the  Right  Hon.  W.  Vesey  Fitzgerald,  who  at  the  time  represented 
the  county  Clare  in  the  House  of  Commons,  was  appointed  to  the 
joint  offices  of  president  of  the  board  of  trade  and  treasurer  of 
the  navy,  with  a  seat  in  the  cabinet.  This,  of  course,  vacated  his 
seat  in  Parliament ;  but  on  going  for  re-election  he  was  defeated  by 
Daniel  O'ConnelL^  He  continued  out  of  the  House,  although  re- 
taining his  place  in  the  ministry,  until  March  1829,  when  he  was 
returned  for  the  borough  of  Newport.*  Adverting  to  this  case, 
some  years  afterwards,  the  Duke  of  Wellington  remarked  that  it 
was  unprecedented  and  objectionable,  but  that  it  occurred  at  a  time 
(unlike  the  present)  when  it  was  possible  on  any  day  to  find  a  seat 
for  a  government  candidate.^ 

In  1835,  when  Sir  Robert  Peel's  ministry  was  being  constructed, 
it  was  determined  to  confer  a  seat  in  the  cabinet  upon  Sir  George 
Murray,  the  master-general  of  the  ordnance.  He  accordingly  be- 
came a  candidate  for  a  seat  in  the  House  of  Commons,  but  was 
defeated  in  the  county  of  Perth.  It  was  then  agreed  between  Sir 
R.  Peel  and  the  Duke  of  Wellington  that  it  was  inexpedient,  and 
would  establish  an  inconvenient  precedent,  were  he  to  continue 
in  the  cabinet.  After  his  rejection  at  Perth,  Sir  G.  Murray  volun- 
teered to  resign  his  departmental  office,  but  Sir  R.  Peel  wrote 
and  urged  him  to  retain  it.  He  added,  however,  *  I  have  more  diffi- 
culty about  the  cabinet,  and  I  need  not  say  so  solely  and  exclusively 
on  the  score  of  constitutional  precedent.  The  holding  of  a  seat  in 
the  cabinet  by  a  responsible  adviser  of  the  crown — that  adviser 
being  neither  in  the  House  of  Lords  nor  Commons — is,  I  fear,  ex' 
tremely  unusual,  if  not  unprecedented,  in  modem  times.  .  ,  , 
Of  course  if  there  were  any  immediate  prospect  of  your  return,  the 

»  Hans.  D.  v.  182,  p.  1077.  (Chronicle),  p.  191. 

»»  Smith's  Parlts.  v.  3,  p.  107.  ^  Peel,  Memoirs,  v  2,  p.  51. 

»  lb.   p.     18 ;     Anl.    Reg.  1828 
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objection  could  not  apply.' '^  After  this  Sir  George  ceased  to 
attend  the  cabinet  councils,  although  he  continued  at  the  head  of 
the  Ordnance  Department  until  a  change  of  ministry  occurred.* 

Upon  the  formation  of  the  Melbourne  ministry  on  April  18, 
1835,  Lord  Palmerston  was  appointed  foreign  secretary,  though  at 
the  time  without  a  seat  in  Parliament ;  having  been  defeated  at  the 
previous  general  election,  and  no  vacancy  having  since  occurred  for 
which  he  could  offer.  About  a  month  afterwards  enquiry  was  made 
of  ministers  in  the  House  of  Commons  whether  any  arrangements 
were  in  contemplation  to  obtain  a  seat  for  his  lonlship  in  either 
House.  Lord  John  Russell  declined  to  answer  this  question,  merely 
observing  that  the  absence  of  Lord  Palmerston  was  only  temporary  ; 
and  that  were  it  '  continued  for  any  length  of  time  these  might 
be  very  proper  questions.'  ™  But  before  the  close  of  the  month  of 
May  Lord  Palmerston  was  returned  for  the  borough  of  Tiverton,  in 
room  of  Mr.  Kennedy,  who  accepted  the  Chilteni  Hundreds  in  his 
behalf.tt 

In  December  1845,  Mr.  Gladstone,  on  being  appointed  colonial 
secretary  in  Sir  B.  PeeFs  administration,  was  defeated  when  he 
went  for  re-election  in  the  borough  of  Newark.  He  continued  out 
of  Parliament  until  after  the  resignation  of  this  ministry,  which 
took  place  in  June  1846.  The  fact  of  his  absence  from  Parliament 
was  commented  upon  in  the  House  of  Commons  on  March  6,  but 
no  explanations  were  given  by  the  government,  except  that  he  con- 
tinued to  attend  the  cabinet  councils.^^ 

In  the  year  1861  the  Palmerston  administration  had  no  cabinet 
or  other  minister  specially  representing  Ireland  in  the  House  of 
Commons,  save  the  chief  secretary  for  Ireland,  and  he  resigned  in 
the  course  of  the  session,  but  was  speedily  replaced  by  another 
person.  For  a  great  part  of  the  time  there  was  not  even  an  Irish 
lord  of  the  treasury  in  the  House,  and  an  English  minister  had  to 
undertake  the  conduct  of  Irish  business.? 

subordj-  Frequent  allusion  was  made  during  the  session  of 

isters  ex-    1 861  to  the  aforesaid  extraordinary  and  unprecedented 


^  Peel,  Memoirs,  v.  2,  pp.  50-52. 

>  Hans.  D.  v.  84,  p.  758  ;  Haydn, 
Book  of  Dignities,  p.  192. 

«  Mir.  of  Pari.  1835,  pp.  1029, 
1030. 

»  Com.  Jour.  v.  90,  p.  284.  Smith's 
Parlts.  of  Eng.  v.  1,  p.  79. 

•  Hans.  fi.  V.  84,  pp.  754-758. 
See  Lord  Campbell's  comments  on 
this  case,  lb,  v.  189,  p.  946,  and  Mr. 
Gladstone  in  his  Gleanings,  v.  1,  p. 
225. 


p  Ih,  V.  164,  pp.  197, 1851.  The 
att.-gen.  (Mr.  Deasy)  had  a  seat,  but 
vacated  it  just  before  the  session  be- 
gan, by  accepting  a  seat  on  the  Irish 
Bench  (Com.  Jowp.  v.  116,  p.  15). 
The  sol.-gen.  (Mr.  O'Hagan)  was  not 
in  Parliament,  but  was  nevertheless 
appointed  att.-^n.  He  did  not  ob- 
tun  a  seat  until  May  1863,  when  he 
was  returned  forTralee.  '  Dod,  Pari. 
Comp.  1864,  p.  264. 
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deficiency  of  ministers  for  Ireland  in  the  House  of  Com-  pected  to 
mons,  but  no  formal  debate  took  place  thereon,  a  for-  Beats. 
bearance  which  may  be  accounted  for  by  the  fact  that, 
with  regard  to  subordinate  members  of  an  administra- 
tion who  have  no  seat  in  the  cabinet,  the  same  constitu- 
tional necessity  for  their  presence  in  Parliament  does 
not  exist  as  in  the  case  of  the  responsible  advisers  of 
the  crown.  Nevertheless,  as  a  general  rule,  it  is  ex- 
pected that  all  political  servants  of  the  crown  should 
obtain  seats  in  Parliament,  in  order  that  they  may  assist 
in  carrying  on  the  queen's  government.  And  it  is  cus- 
tomary for  a  ministry  to  cancel  any  such  appointments 
when  it  is  found  that  the  original  nominee  is  unable  to 
obtain  a  seat  in  either  House.** 

During  Earl  Grey's  administration  (1830-1834)  Attorney-General  Sabordi- 
Oampbell,  and  a  junior  lord  of  the  admiralty,  were  without  seats  in  °**®  ™*'*" 
Parliament  for  a  considerable  time."^     The  attorney -general  is  said  ^f  Parlia* 
to  have  been  *  thrown  out  of  a  popular  constituency  by  a  cry  which  ment. 
the  Dissenters  raised  on  some  temporary  matter.'     He  remained  ex- 
cluded for  the  greater  part  of  the  session,  but  at  last  obtained  a 
seat  vacated  by  the  lord-advocate  on  his  being  promoted  to  the 
Scottish  bench.*     But  in  England   neither  the   attorney-general 
nor  the  junior  lords  of   the   admiralty  are  ever  admitted  to  the 
cabinet. 

In  1846,  when  Sir  B.  Peel  was  prime  minister,  it  was  noticed 
that  Hhree  or  four  persons  holding  office  under  the  crown  and 
usually  in  Parliament,'  were  unable  to  get  elected  to  the  House  of 
Commons.  Upon  which  Sir  R.  Peel  remarked  as  follows  :  *  I  do 
not  know  any  rule  by  which  [persons]  holding  these  offices  should 
necessarily  be  members  of  this  House.  ...  I  do  not  deny  the 
inconvenience,  but,  having  confidence  in  the  approbation  and  sup- 
port of  Parliament  upon  the  policy  of  government,  I  am  content  to 


•*  Corresp.  WiU.  IV.  with  Earl  for  Edinburgh,  after  a  sharp  conjtest, 

Grey,  v.  1,  p.  23.  in  place  of  Mr.  Jeflery,  ex-lord  advo- 

'  Mir.  of  Pari.   18-34,  p.   1436.  cate,  who  vacated  his  seat  on  May  1 6, 

Campbell*8  Chanc  v.  3,  p.  452,  n.  upon  being  appointed  a  lord  of  ees- 

•  Brougham,  Brit.  Const,  p.  281.  sion.     (Com.  Joum.  v.  80,  pp.  60, 

Sir  J.  Campbell  vacated  his  seat  for  205 ;  Smith's  Parlts.  v.  2,  p.  J  31 ;  y, 

Dudley  en  oeing  appointed  att.-gen.  3,  p.  134.)    The   att.-^en.  took  the 

on  Feb.  21,  1834.     Losing  hia  re-  oaths  and  his  seat  on  June  5.    Mir» 

election,  he  i^tis  afterwards  returned  di  Park  1834,  p.  .2045.. 
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P,.^^^.         forego  that  advantage  which,   in  ordinary  times,  the  crown   pos- 
dcDts.         sesses.'  *    Whereupon  the  subject  was  dropped  without  any  further 
comment. 

The  second  Derby  administration,  from  its  appointment  in 
February  1858  until  March  4,  1859,  had  no  Scotch  lord  of  the  trea- 
sury, and  the  entire  charge  of  Scottish  business  in  the  House  of 
Commons  devolved  in  the  interim  upon  the  lord-advocate,  which 
occasioned  much  dissatisfaction." 

Upon  the  accession  to  office  of  the  Derby  administration  in  July 
1866,  the  office  of  lord -advocate  of  Scotland  was  conferred  upon 
Mr.  George  Patton.  This  gentleman  was  unable  to  obtain  a  seat  in 
the  House  of  Commons  :  he  therefore  resigned,  and  Mr.  Gordon  was 
appointed  in  his  stead.  He  likewise  failed  to  obtain  a  seat  during 
the  entire  period  of  the  session  of  1867.^  Early  in  the  following 
session,  however,  the  lord-advocate  was  returned  for  the  English 
borough  of  Thetford,  one  of  the  members  for  which  resigned  in 
order  to  make  way  for  him.^  But,  meanwhile,  the  absence  of 
this  functionary  from  the  House  of  Commons  led  to  very  great 
inconvenience  and  frequent  complaints  in  the  House,  as  the  lord- 
advocate,  although  not  a  member  of  the  cabinet,  was  a  very  impor- 
tant functionary,  and  was  chiefly  responsible  for  the  management  of 
Scotch  business  in  Parliament.'  To  some  extent  his  place  was  sup- 
plied by  the  Scotch  lord  of  the  treasury,  but  the  absence  of  the 
lord-advocate  was  admitted  by  the  government  to  be  '  a  great  mis- 
fortune.* y 

In  1869  Lord  Camperdown  and  Sir  William  Gierke,  by  order  of 
the  Treasury,  instituted  an  enquiry  into  the  position  of  the  Edin- 
burgh boards.  In  their  report  (March  11,  1870),  they  expressed  them- 
selves satisfied  with  the  manner  in  which  those  boards  discharged 
their  duties  :  and  advocated  that  the  home  secretary  should  exercise 
full  power  as  *  minister  of  Scotlcmd,'  and  that  he  should  be  assisted 
in  this  branch  of  his  duties  by  the  lord-advocate,  and  by  a  civil 
parliamentary  officer  attached  to  the  Home  Department.  In  1878, 
Sir  R.  Cross  introduced  a  Bill  for  the  creation  of  an  additional 
under-secretary  for  home  affairs,  but  the  Bill  was  not  proceeded 
with.  In  1883  Sir  Wm.  Harcourt  introduced  a  Bill  for  the  creation 
of  a  Local  Government  Board  for  Scotland.     It  was  passed  by  a 


*  Hans.  D.  v.  84,  p.  228.  signed,  and  was  replaced  by  Mr.  E. 
"  lb,  V.  160,  p.  2160.  Com.  Joum.  S.  Gordon,  who  was  unable  to  get  a 

V.  114,  p.  89.  seat  until  Dec.  1867.    Dod,  p.  208. 

*  When  the  ministry  took  office  ^  Hans.  D.  v.  190,  p.  636. 

b  July  1866,  Mr.  Patton  was  ap-  «  lb.  v.  186.  pp.  283,  461,  721 ; 

pointed  lord-advocate,  but  on  going  v.  186,  pp.  307,  408,  2023  ;   v.  187, 

for  re-election  was  defeated.    (Com.  p.  6;  v.  188,  p.  167. 
Joum.  V.  121,  p.  441.    Dod,  Pari.  t  lb.  v.  188,  p.  167. 

Comp.  1868,  p.  106.)    He  then  re- 
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large  majority  in  the  House  of  Commons,  but  thrown  out  in  the 
Lords.  This  action  excited  much  ill  feeling  in  Scotland.  Finally, 
ill  1885,  Lord  Rosebery  introduced  the  Bill  providing  for  a  secre- 
tary for  Scotland  which  is  now  in  force. 

In  the  Gladstone  administration  (1868-1874)  Mr.  C.  K  Barry, 
first  appointed  solicitor-general  for  Ireland  and  afterwards  attorney- 
general,  was  unable  to  get  a  seat  in  the  House  of  Commons.  One 
or  other  of  the  Irish  law  officers,  however,  was  in  Parliament  until 
the  session  of  1873,  when  the  government  was  unable  to  get  either 
of  them  returned.* 

From  February  1874  until  February  1877,  under  the  Disraeli 
ministry,  but  one  of  the  two  Irish  law  officers  was  able  to  get  a  seat 
in  the  House  of  Commons.  And  Sir  H.  Giffard,  appointed  solicitor- 
general  for  England,  in  November  1875,  could  get  no  seat  until 
March  1877. 

The  increasing  difficulty  of  finding  seats  for  the  subor- 
dinate members  of  an  administration,  not  to  mention  the 
cabinet  ministers,  and  the  growing  demand  for  an  ade- 
quate representation  in  both  Houses  of  every  prominent 
executive  department,**  have  given  rise  to  several 
attempts  to  obtain  some  modification  of  the  law  requir- 
ing the  vacation  of  the  seat  of  a  member  of  the  House 
of  Commons  upon  his  accepting  office,  which  will  be 
noticed  in  another  part  of  this  chapter .*" 

Meanwhile,  a  proposition  on  this  subject  which  was  Project  to 
submitted  to  the  House  of  Lords  in  1861,  and  again  in  gj[^ 
1867,  by  Lord  Stratheden  and  Campbell,  maybe  briefly  ingmen 
noticed.     When  a  bill  to  appropriate  four  seats  in  the  hoqw/^^ 
House  of  Commons,  which  had  been  vacated  by  the 
disfranchisement  of  the  boroughs  of  Sudbury  and  St. 
Alban,  was  under  consideration  in  1861,  his  lordship 
moved  that,  in  view  of  the  number  of  leading  men  who, 
at  different  times  since  the  Eeform  Act  of  1832,  had 
been  excluded  from  the  House  from  local  circumstances, 
and  against  the  wishes  of  the  community  at  large,  from 


•  Dod,  Pari.  Comp.  1809-1873  ;  ^  See  pott,  p.  3()0. 

Hans.  D.  v.  207,  p.  1769  j  v.  2J6,  p.  •  See  post,  p.  381. 
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the  want  of  a  corrective  power  in  the  state  to  supply 
the  loss  to  both  political  parties  of  the  old  nomination 
boroughs,  and  replace  in  Parliament  men  of  acknow- 
ledged eminence,  whom  the  united  body  of  the  nation 
would  have  returned,  but  who  had  failed  to  secure  the 
suffrages  of  the  particular  sections  before  whom  they 
had  presented  themselves  at  a  general  election — the 
bill  in  question  should  be  referred  to  a  select  committee 
to  devise  some  means  of  applpng  these  surplus  seats  to 
the  purpose  above  mentioned.  Being  opposed  by 
government  the  motion  was  withdrawn ;  but  Lord 
Stratheden  took  occasion  to  embody  the  arguments  in 
favour  of  his  proposal  in  a  protest  against  the  third 
reading  of  the  Bill.*^  In  1867,  upon  the  third  reading 
of  the  new  Eeform  Bill,  his  lordship  moved  the  insertion 
of  a  clause  to  enable  the  House  of  Commons  to  assign 
seats  to  four  persons  who  might  be  accidentally  excluded 
at  a  general  election,  and  whose  presence  in  Parliament 
would  be  serviceable  to  the  country.  But  the  premier 
(Earl  Derby)  having  declared  that  *  it  would  be  a  waste 
of  words  to  enter  upon  any  discussion  of  a  scheme  so 
utterly  impracticable,  and  so  entirely  at  variance  with 
the  principles  of  our  representative  system,'  the  clause 
was  immediately  negatived.® 
hoS^-  ^^^  administration  is  composed,  for  the  most  part, 

bvid.  of  officers  of  state  whose  duties  are  of  a  decidedly 
political  character,  but  it  also  includes  certain  officers 
of  the  royal  household  who,  from  their  intimate  connec- 
tion with  the  person  of  the  sovereign,  are  supposed  to 
possess  pecuUar  facihties  for  influencing  the  royal  mind  ; 
an  influence  which  might  be  exercised  to  the  detriment 
of  the  party  in  power  if  in  the  hands  of  their  political 
opponents.'    Officers  of  this  class,  if  they  sit  in  ParUa- 


'^  Hans.  D.   v.   164,    pp.    1716,  '  As  toappointmentflintbe  royal 

1844.  household,  see  ante,  vol.  1,  p.  280. 

•  lb.  T.  189,  p.  044. 
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ment,  are  bound  to  support  the  existing  ministry,  but 
they  are  not  invariably  required  to  be  members  of  the 
legislature.^ 

The  principle  on  which  the  direction  of  the  chief  ad-  Political 
ministrative  departments  is  assigned  to  a  political  oflScer  pnbuc  de- 
is,  that  there  are  great  political  questions  involved  in  p^^ 
their  management.  This  is  especially  true  of  the  different 
branches  of  the  secretariat,  but  it  holds  good,  more  or 
less,  in  respect  to  eveiy  oflSce  included  in  the  administra- 
tion. Sometimes,  in  the  progress  of  departmental  reforms, 
it  becomes  expedient  to  constitute  an  office,  heretofore 
considered  as  poUtical,  into  a  permanent  nourpoUtical  one. 
This  has  occurred,  since  1850,  in  regard  to  one  or  more 
of  the  junior  lords  of  the  admiralty,  and  in  the  case  of 
the  mastership  of  the  mint.*"  And  since  1852,  this  has  be- 
come the  rule  in  regard  to  the  office  of  commander-in- 
chief.     A  similar  arrangement  was  recommended  by  a 
committee  of  the  House  of  Commons  in  1860,  in  refe- 
rence to  the  chief  commissioner  of  works,  on  the  ground 
that  there  is  nothing  political  in  his  duties,  and  that  his 
office  is  merely  a  department  for  structural  works  to 
carry  out  undertakings  that  have  been  sanctioned  by 
Parliament,  but  the  recommendation  was  not  approved 
by  the  crown.*     If,  under  any  circumstances,  a  pubUc  perma- 
office  is  made  permanent,  and  the  holder  thereof  not  °6°'^^- 
liable  to  removal  upon  a  change  of  ministry,  it  neces-  eluded 
sarily  follows  that  he  should  cease  to  occupy  a  seat  in  HoS^e  of 
ParUament ;  for  it  would  be  contrary  to  constitutional  commona. 
practice  to  permit  any  government  officer  to  sit  in  the 
House  of  Commons   who  is   not  there  in  a  represen- 
tative  capacity ;    and    *  no  administration   would    act 
with   colleagues  who   were    members    of  the   House, 
unless  they  were  willing  to  act  as  members  of  the  same 
party.'  ^ 

»  See  ante,  p.  203.  J   Rep.  Com*,  on  Board  of  Ad- 

^  See  ante,  p.  200.  miralty,  Com.  Pap.  1881,  ▼.  6,  p.  57 ; 

*  R«p.    Miflcel.    Expend.    Com*,  and  see  Hearn,  Govt,  of  ung.  p.  260: 

Pap.  1860;  v.  9.  Evid.  14 J  2,  1413.  also  post,  p.  319. 
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If  it  should  be  deemed  advisable  to  increase  the 
number  of  political  oflGLces  by  adding  to  the  list  of  the 
responsible  servants  of  the  crown  additional  ministers, 
-having  charge  of  new  departments  of  state,  it  is  within 
the  prerogative  of  the  crown  to  effect  the  same."^  The 
office  of  chancellor  of  the  duchy  of  Lancaster  was  not 
uniformly  regarded  as  political  until  1828,  when  it  was 
estabUshed  upon  this  footing  by  direction  of  the  Duke 
of  Wellington,  who  was  then  first  minister  of  the  crown. 
Within  a  recent  period  two  additional  secretaryships  of 
state  have  been  established,  one  in  1854  for  War,  and 
the  other  in  1858  for  India.  In  1847,  under  the 
authority  of  the  Act  10  &  11  Vict.  c.  109,  the  office  of 
president  of  the  poor  law  commission  was  created. 
Again,  in  1856,  the  office  of  vise-president  of  the  com- 
mittee of  council  for  education  was  established,  pur- 
suant to  the  provisions  of  the  Act  19  &  20  Vict.  c.  116. 
It  rests  with  the  government  exclusively  to  determine 
whether  any  such  changes  are  necessary  in  order  to 
secure  a  greater  efficiency  in  the  public  service  ;  and 
they  ar^  effected  by  order  or  declaration  of  the  Queen 
in  council,  an  Act  of  Parliament  being  required  only  in 
cases  where  it  is  necessary  to  make  pecuniary  provision 
for  the  duties  to  be  undertaken  by  the  new  depart- 
ment ; "  nor  when  it  is  proposed  to  authorise  the  new 
minister  and  his  secretary  to  sit  in  the  House  of  Com- 
mons."*  Nevertheless,  it  is  quite  consistent  with  consti- 
tutional usage  for  the  crown  to  receive  advice  in  such 
a  matter  from  either  House  of  Parliament. 


«  See  Queensland  Par.  Deb.  1866,  «>  See  pngt,  p.  318.  In  the  case  of 

p.  863.  certain  Cana<JUan  and  Australian  colo- 

"  See  the  discussions  in  the  House  nies,  the  officials  who  shall  compose 

of  Commons  in  1826  upon  the  pro-  the  local  cabinets  and  have  seats  in 

posal  of  ministers  that  separate  and  the  leffislative  chambers  have  been 

increased  salaries  should  be  allowed  defined  hj  law ;   which  necessitates 

to  the  offices  of  the  president  of  the  direct  legislation  in  order  to  justify 

board  of  trade  and  treasurer  of  the  an  increase  of  cabinet  ministers.    See 

navy,  in   order  that   those    offices,  Imp.  Acts  18  8t  19  Vict.  cc.  54,  55 ; 

heretofore  held  by  one  person,  might  30  &  31  Vict.  c.  3,  sec.  83,    New 

be  disjoined,  with  an  adequate  salary  Zealand  Stat  1873,  No.  45. 
to  each.  Ann.  Reg.  1826,  pp.  lOa-113. 
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Thus  on  February   12,  1857,   an  address  was  passed  by  the  Addi- 
House  of  Commons,  praying  that  her  Majesty  would  be  graciously  tional 
pleased  to  take  into  her  consideration,  'as  an  urgent  measure  of  ^^^gpro. 
administrative  reform,  the  formation  of  a  separate  and  responsible  posed, 
department  for  the  affairs  of  public  justice.'    The  ministers  ac- 
quiesced in  this  resolution ;  although  as  yet    no  steps  have  been 
taken  to  give  effect  to  the  recommendation. 

On  April  6,  1841,  the  House  of  Commons  was  moved  to  address 
the  crown  '  to  appoint  a  responsible  minister  of  education ' ;  but 
after  a  short  debate  the  motion  was  withdrawn.''  Again,  on 
March  18,  1862,  a  motion  was  made  in  the  House  of  Commons  in 
fo.vour  of  the  appointment  of  a  responsible  minister,  to  take  charge 
of,  and  represent  in  Parliament,  the  interests  of  education,  science, 
and  art  combined.  The  government  opposed  this  motion,  alleging 
that  it  was  unnecessary,  inasmuch  as  these  interests  were  already 
represented  in  the  House  of  Commons,  partly  by  the  vice-president 
of  the  education  committee,  and  also  by  officers  connected  with  the 
Treasury.  It  was  stated,  however,  that  the  question  would  not  be 
lost  sight  of  by  government,  who  would  take  steps  to  improve  the 
existing  regulations  in  reference  thereto  as  soon  as  possible  ;  and 
that  meanwhile  it  would  be  undesirable  to  fetter  their  proceedings 
by  the  adoption  of  an  abstract  proposition  on  the  subject.  The 
motion  was  accordingly  withdrawn.  In  the  session  of  1868,  minis- 
ters themselves  brought  in  a  Bill  for  the  appointment  of  a  secretary 
of  state,  who  should  have  the  whole  range  of  educational  matters  in 
the  United  Kingdom  under  his  control  and  responsibility.  Owing 
to  political  difficulties  arising  during  this  session,  the  Bill  was 
withdrawn," 

On  May  19,  1868,  a  motion  was  made  in  the  House  of  Commons 
for  the  appointment  of  a  select  committee  to  enquire  into  and  report 
upon  the  functions  of  various  government  offices,  so  far  as  they 
affect  questions  relating  to  agriculture,  with  a  view  to  provide  for 
the  due  consideration  of  such  questions  by  one  department,  respon- 
sible to  Parliament.  Admitting  the  importance  of  the  considera- 
tions urged  by  the  mover,  the  home  secretary  declared  that  the 
question  was  beset  with  difficulties,  owing  to  jealousies  amongst 
conflicting  local  authorities,  but  that  it  was  receiving  departmental 
consideration.  Whereupon  the  motion  was  withdrawn.^  A  similar 
motion  was  made  on  March  2,  1869,  but  on  it  being  stated  that 
certain  changes  were  in  contemplation  by  government  to  remedy 
the  evils  complained  of  by  the  agricultural  classes,  the  motion  was 
witiidrawn," 


'  Mir.  of  Pari.  1841,  p.  1228.  »  Ih.  v.  102,  pp.  679-691. 

•  Hans.  D.  v.  202,  pp.  660,  676.  •  lb.  v.  194,  pp.  488-610; 
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On  May  21,  1875,  the  House  of  Commons  was  moved  to  address 
the  crown,  in  favour  of  the  establishment  of  a  department  of  com* 
merce  and  agriculture,  to  be  administered  by  a  principal  secretary 
of  state,  who  shall  be  a  member  of  the  cabinet.  But  after  debate 
the  motion  was  negatived,  without  a  division. 

As  the  ministry  for  the  time  being  are  strictly  and 
exclusively  responsible  for  the  government  of  the  coun- 
try, in  all  its  various  branches  and  details ;  and  as  they 
possess,  on  behalf  of  the  crown,  an  absolute  control  over 
all  the  departments  of  state,  so  that  every  public  officer 
in  the  kingdom  is  directly  or  indirectly  subordinate  to 
them ;  ^  it  is  right,  and  in  accordance  with  constitutional 
practice,  that  there  should  be  some  minister  of  the 
crown  specially  answerable  for  each  particular  branch 
of  the  public  service,  and  that  every  departijient  of 
state  should  be  adequately  represented  in  Parliament."^ 

The  peculiar  advantages  which  result  from  the  adoption  of  this 
principle,  and  the  practical  superiority  of  a  system  of  government 
with  changing  parliamentary  heads  over  that  of  an  administration 
composed  of  permanent  officials  not  liable  to  removal  at  the  will  of 
Parliament,  are  ably  stated  in  Bagehot's  *  English  Constitution.'  *■ 

This  representation  may  either  be  direct,  by  the  pre- 
sence, in  either  house,  of  the  political  chief  of  the  de- 
partment, or  of  some  political  functionary  connected 
with  the  same  ;  or  it  may  be  indirect,  through  some 
other  officer  of  government,  who  is  specially  charged 
with  the  duty  of  answering  for  the  department  in  ques- 
tion, as  its  parliamentary  representative.^ 

The  only  exception  to  this  rule  is  in  the  case  of  the  British  Mu- 
seum. The  parliamentary  representative  of  this  national  institution, 
by  whom  the  estimates  for  the  same  are  annually  moved  in  the 
House  of  Commons,  is  by  long  usage  one  of  the  trusteed,  who  may 
happen  to  have  a  seat  in  that  assembly.  This  officer  is  generally  a 
man  of  eminence  and  public  worth,  but  in  fulfilling  this  service  for 
the  museum  he  voluntarily  assumes  a  duty  for  which  he  is  not 
directly  responsible  to  Parliament.   This  is  an  anomaly  in  our  political 


^  See  antef  v.  1,  p.  628.  «  Pp.  220-243. 

^  Lord  Stanley,  Hans.  D.  v.  162,  ^  Mr.  Disraeli,  Hans.  D.  v.  219, 

p.  1001.  p.  16ia. 


THEIB  PBESENCE   IN   PARLIAMENT.  SOI 

system  which,  as  a  rnle,  attaches  responsibility  to  those  only  who  are 
empowered  to  regulate  the  details  of  government,  and  requires  them 
to  propound  the  measures  for  which  they  are  themselves  responsible. 
The  irregularity  in  this  instance  is,  however,  more  apparent  than 
real,  inasmuch  as  the  estimates,  though  prepared  in  the  first  instance 
by  the  trustees  of  the  museum,  are  submitted  for  the  approval  of  the 
Treasury,  before  they  are  proposed  to  the  House  of  Commons.' 

The  advantages  of  such  an  arrangement  in  the 
working  of  parliamentary  government  may  be  illus- 
trated by  the  following  examples  : — 

'  When  the  Poor  Law  administration  was  not  represented  in  the 
House  of  Commons  a  constant  series  of  vexatious  attacks  were  made 
on  that  department.     But  after  it  had  a  representative  here,  most 
of  those  attacks  ceased ' ;  and  the  business  has  ever  since  been  car 
ried  on  to  the  general  satisfaction  of  the  country.* 

The  Derby  ministry  in  1852  was  confessedly  weak  in  the  com-  ni  effects 
position  of  its  Board  of  Admiralty.  In  his  desire  to  secure  the  o^  inade- 
efficient  administration  of  that  great  department  of  state,  Lord  ^l'^*®  ^"^ 
Derby  did  not  sufficiently  consider  the  importance  of  obtaining  a  tion* 
strong  parliamentary  element  amongst  the  presiding  officers.  Only 
one  of  the  junior  naval  lords  had  a  seat  in  the  House  of  Commons, 
and  his  professional  rank  was  inferior  to  that  of  his  colleagues  at  the 
board.  It  therefore  devolved  upon  the  political  secretary  alone  to 
be  the  medium  of  communicating  to  the  board  the  prevalent  opinions 
in  the  House  of  Commons  upon  naval  questions.  Consequently 
there  failed  to  be  that  sympathy  and  good  feeling  between  the  Ad- 
miralty and  the  Commons  which  ought  to  subsist  under  parliament 
tary  government.  The  board  consisted  of  most  able  and  efficient 
men,  but  from  the  lack  of  an  adequate  parliamentary  element,  they 
looked  too  exclusively  upon  what,  in  their  opinion,  the  interests  of 
the  service  required,  and  viewed  with  jealousy  and  suspicion  any 
appeals  that  were  made  to  them  out  of  deference  to  the  temper  of 
the  House  of  Commons.  There  was  not,  in  feust,  a  spirit  of  harmony 
between  this  executive  department  and  the  popular  chamber,  and 
this  was  confessedly  owing  to  the  want  of  an  adequate  representation 
of  the  Board  of  Admiralty  in  the  House  of  Commons.* 

Another  striking  example  of  the  ill  effects  attending  the  non- 
representation  in  Parliament  of  leading  executive  departments,  and 
of  the  inconveniences  resulting  from   the  administration  of  such 

•  See  further,  pott,  p.  809.  *  Rep.  SeL  Com*  on  Dockyard 

•  Sir  0.  Wood,  Hans  D.  v.  161,  Appointments,  Com.  Pap.  1862- 
p.  1266.  Lord  J.  Manners,  lb.  v.  1863,  v.  26;  Mr.  Disraeli's  Evid.p. 
171,  p.  426.  And  see  Bagebot*8  Eng.  298,  &c.;  Lord  Derby's  Evid.  p. 
Const  p  228.  363. 
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departments  being  entrusted  to  subordinate  and  permanent  officers, 
presents  itself  in  the  case  of  the  Office  of  Woods  and  Forests.     This 
office  is  presided  over  by  two  permanent  commissioners,  and  is  not 
directly  represented  in  either  branch  of  the  legislature.     From  a 
debate  which  took  place  in  the  House  of  Commons  in  the  early  part 
of  the  year  1863,  it  was  apparent  that  the  policy  pursued  by  the 
Office  of  Woods  and  Forests  in  regard  to  the  forests  of  Epping  and 
Hainault  had  tended  to  encourage  forestal  enclosures,  and  to  de- 
prive the  inhabitants  of  London  of  the  use  and  enjoyment  of  these 
rural  districts.     The  assistant  commissioner  in  ch0.rge  of  this  parti- . 
cular  branch  of  administration  (Mr.  J.  K.  Howard)  governed  his 
proceedings  by  the  principle  that  his  office  was  one  of  revenue  only, 
and  that  whatever  expenses  attended  the  management  of  the  crown 
property  ought  to  be  strictly  limited  to  the  due  conservation  of  the 
same.     Finding  that  the  maintenance  of  the  forestal  rights  of  the 
crown  over  such  extensive  tracts  was  a  considerable  source  of  expense, 
and  losing  sight  of  the  immense  advantages  resulting  from  them,  in 
the  opportunities  they  afforded  for  healthful  recreation  in  an  enor- 
mous city  population,  he  determined  that  the  public  should  no  longer 
be  put  to  Uie  cost  of  resisting  encroachments  on  these  lands.     He 
therefore  commenced  negotiations  for  the  sale  of  the  rights  of  the 
crown  over  the  remaining  unenclosed  lands  in  Epping  Forest,  a  pro- 
ceeding which,  had  it  been  consummated,  would  have  closed  the 
whole  of  that  invaluable  district  to  the  public.     This  gave  rise  to 
an  animated  discussion  in  the  House  of  Commons,  from  which  it  was 
evident  that  this  action  of  the  department  was  regarded  as  unpopular 
and  unwise.     Had  the  presiding  commissioner  been  in  the  possession 
of  a  seat  in  that  House,  he  would  have  been  directly  amenable  to  the 
influence  of  its  enlightened  opinions,  and  a  debate  in  Parliament  on 
the  policy  of  the  course  he  had  pursued  would  probably  have  con- 
vin<^  him  of  his  error.     In  the  absence  of  any  representative  of 
this  department,  the  House  was  obliged  to  adopt  a  rough  and  imper- 
fect method  of  attaining  its  object,  namely,  by  an  address  to  her 
Majesty  (which  was  carried  against  ministers),  that  directions  might 
be  given  '  that  no  sales  to  facilitate  enclosures  be  made  of  crown 
lands  or  crown  forestal  rights,  within  fifteen  miles  of  the  metropolis.' 
The  crown  was  advised  to  give  a  favourable  answer  to  this  address.^ 
But  this  had  the  effect  of  bringing  matters  to  a  dead-lock.<^    Mr. 
J.  KL  Howard  regarded  the  address  as  an  implied  vote  of  censure 
upon  himself,  and  immediately  caused  all  negotiations  for  the  sale  of 
the  forestal  rights  of  the  crown,  which  were  then  pending,  to  be 
stopped.     Later  in  the  same  session,  however,  the  House  of  Com- 
mons appointed  a  select  committee  to  investigate  the  whole  subject, 


«  Hans.  D.  v.  160,  pp.  318,  723. 

«»  Mr.  Cowper,  CommisB.  of  Pub.  Works,  R,  v.  171,  p.  420. 
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and  the  result  of  their  enquiries  was  a  recommendation  that  the  en- 
closure of  Epping  Forest  should  be  partially  resumed ;  while,  at  the 
same  time,  an  adequate  portion  thereof  should  be  set  apart  for  the 
public  use  and  benefit.*  Nevertheless,  Mr.  Howard  persisted  in 
carrying  out  the  terms  of  the  address,  and  not  considering  himself 
at  liberty  to  sell,  he  determined  to  refrain  from  all  proceedings  to 
prevent  further  encroachments,  or  to  maintain  the  f orestal  rights  of 
the  crown. 

Accordingly,  in  1865,  another  select  committee  was  appointed  by  Beport  of 
the  House  of  Commons,  on  open  spaces  in  and  around  the  metro-  ^^' 
polis.  This  committee  agreed  with  the  House  in  the  opinion  that  odice  of 
the  Office  of  Woods  and  Forests  ought  not  to  have  aimed  so  exclu-  Woods 
sively  at  making  money  out  of  these  forestal  rights,  which  had  been  ^^ 
originally  obtained  by  the  crown  not  for  mere  revenue  purposes, 
but  for  the  recreation  of  the  chase,  and  that  it  ought  rather  to  have 
endeavoured  to  make  those  rights  contribute  to  the  recreation  of  the 
people  according  to  modem  customs,  by  preserving  the  forestal 
character  of  at  least  a  portion  of  the  open  spaces  at  Epping  and 
Waltham.  They  therefore  recommended  that  no  further  enclosures 
of  royal  forests,  commons,  ^.,  should  take  place  within  the  metro- 
politan area.  Mr.  J.  EL  Howard,  the  assistant-commissioner,  ap- 
peared before  this  committee,  and  attempted  a  justification  of  his 
conduct  in  stopping  all  sales,  and  abstaining  from  all  legal  proceed- 
ings to  abate  enclosures  and  encroachments  on  the  rights  of  the 
crown.  In  their  report,  the  committee  refrained  from  animadvert- 
ing upon  Mr.  Howard's  proceedings;  although,  in  a  draft  report 
which  was  proposed,  but  not  agreed  to,  there  was  a  paragraph 
regretting  the  'narrow  and  technical  view  taken  of  their  duty  by  the 
officers  of  her  Majesty's  woods  and  forests.'  But  they  expressed 
their  disapproval  of  the  action  of  the  government  in  this  matter, 
and  advised  that  immediate  steps  should  be  taken  to  vindicate  the 
crown's  forestal  rights  over  the  lands  in  question,  and  to  abate  en- 
closures therein.  They  also  recommended  that  a  new  board  should 
be  appointed  to  act  as  trustees  for  the  preservation,  on  behalf  of 
the  public,  of  the  forests,  dec,  around  the  metropolis.'  Pursuant  to 
this  report,  an  Act  was  passed  in  the  following  session  to  provide 
for  the  improvement,  protection,  and  management  of  commons  near 
the  metropolis.^  Provision  was  also  made  for  the  transference  of 
the  supervision  of  the  forestal  rights  of  the  crown  in  Epping  Forest 
to  the  Office  of  Works.^    This  not  being  a  revenue  department,  but 


•  Rep.  Oom«.  on  Royal  Forests,  492-602.  See  also  Com.  Pap.  1866,  v. 

Com.  Pap.  1863,  v.  6,  pp.  662,  666-  60,  p.  477.  lb.  1876,  v.  21,  p.  191,  &c. 
669.  682.  «  Act  29  &  ao  Vict.  c.  122. 

'  Sec.  Rep.  Com*,  on  Open  Spaces,  *»  By  the  Act,  29  &  30  Vict  c.62 

Com.  Pap.  1866,  v.  8,  pp.  364,  386,  sec  6. 
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one  charged  with  the  care  of  property  held  in  trust  for  public  uses, 
the  government  would  feel  at  liberty  to  ask  for  any  necessary  appro- 
priation to  carry  out  the  wishes  of  Parliament  in  regard  to  the 
forest.^  And  the  Office  of  Works,  it  was  assumed,  would  not  tole- 
rate any  encroachments  upon  the  rights  of  the  public  upon  the  plea 
that  it  would  cost  money  to  enforce  redress.  But  in  1870  it  became 
necessary  again  to  appeal  to  Parliament  on  this  subject,  and  on  Feb- 
ruary 14  an  address  was  passed  by  the  House  of  Commons  praying 
that  measures  might  be  adopted  to  preserve  Epping  Forest  as  an 
open  space  for  the  recreation  and  enjoyment  of  the  public.^  As  the 
steps  taken  by  government  in  compliance  with  this  address  ^  were 
not  satisfactory  to  the  House,  a  resolution  was  carried  (against 
ministers)  on  April  28,  1871,  reiterating  and  enforcing  the  terms  of 
the  aforesaid  address.^  This  led  to  the  introduction  by  ministers 
into  Parliament  of  a  Bill  appointing  commissioners  to  enquire  into 
the  best  mode  of  carrying  into  effect  the  objects  contemplated  by  the 
aforesaid  address,  and  to  report  thereon  for  the  information  of  Par- 
liament.°^  Again,  on  June  20,  1871,  the  House  agreed  to  a  resolu- 
tion in  reference  to  the  New  Forest,  which  embodied  the  terms  of  an 
assurance  which  had  been  given  on  the  subject  by  the  secretary  of 
the  treasury,  and  with  a  view  to  record  the  opinion  of  the  House  in 
favour  of  the  same.  During  the  debate  on  this  resolution  it  Was 
again  urged  that  the  department  ought  to  be  directly  represented  in 
Parliament.'^  The  history  of  this  case,  both  as  regards  the  hasty  and 
inconsistent  interference  of  the  House  of  Commons  to  remedy  the 
effects  of  a  narrow  minded  policy  on  the  part  of  the  Board  of  Woods 
and  Forests,  and  the  equally  i]l-advised  proceedings  of  the  board 
itself  upon  the  occasion,  shows  the  importance  of  bringing  every 
public  department  into  direct  communication  with  Parliament,  in 
order  that  it  may  be  administered  in  harmony  with  the  most  en- 
lightened opinions,  and  for  the  benefit  of  the  whole  community. 

On  May  5,  1871,  a  resolution  in  &vour  of  the  direct  representa- 
tion in  Parliament  of  this  department  by  a  political  head,  was  pro- 
posed, and  several  instances  of  mismanagement  adduced,  owing  to 
the  absence  of  a  responsible  representative  of  the  department  in  the 
House  of  Commons.  But  at  the  request  of  ministers  the  motion  was 
not  pressed.® 

«  Chanc.  of  Excheq.  in  Hans.  D.  Report,  lb.  1877,  v.  26,  p.  666. 
V.  182,  p.  968.  »  Hans.  D.  v.  207,  p.  388.    A 

i  Hans.  D.  v.  199,  p.  266.  Select  Oom«  reported  in  1876  (Com. 

'  lb.  pp.   694,  823 ;    v.  203,  p.  Pap.  v.  13)  in  favour  of  the  New  Fo- 

1272.  rest  remaiDing  open  and  unenclosed. 

»  lb.  V.  206,  p.  1871.  »  See  Hans.  D.  v.  206,  p.  324,  also 

■  Act  34  &  36  Vict  c.  93.    For  Duke  of  Argyll's  complaint  in  H.  of 

Report  of  Epping  Forest   Oommn.,  Lords  in  regard  to  this  office,  lb.  v. 

see  Com.  Pap.  1876,  v.  21,  and  Final  192,  p.  1810. 
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In  addition  to  the  great  administrative  boards  which  Commis- 
fonn  part  of  the  executive  government  of  the  empire,  ^^^^' 
ParUament  has  sanctioned  the  appointment,  from  time 
to  time,  of  various  minor  boards,  or  commissions,  to 
whom  particular  branches  of  administration  have  been 
assigned  which  require  special  knowledge  in  the  persons 
entrusted  with  their  guardianship.  These  commissions 
are  usually  appointed  by  the  crown  during  pleasure. 
But  after  their  utility  has  been  tested  by  experience, 
they  are  generally  clothed  by  Parliament  with  addi- 
tional powers,  and  made  permanent. 

As  a  rule,  all  commissioners  appointed  by  Act  of 
Parliament  who  are  to  be  paid  for  their  services  are 
declared  by  the  particular  statute  to  be  ineligible  to  sit 
in  the  House  of  Commons,^  although  a  direct  enactment 
to  this  effect  is  unnecessary,  because  all '  new  offices '  of 
profit  disqualify  the  incumbents  thereof  under  the 
statute  of  Anne.''  This  disqualification  would  not,  of 
course,  apply  to  an  unpaid  commissioner.  Temporary 
commissions,  moreover,  appointed  by  the  crown  to  in- 
vestigate a  particular  matter,  and  to  which  no  salary  is 
affixed,  do  not  disquahfy,'  and  it  has  not  been  uncom- 
mon to  appoint  members  of  the  House  of  Commons  to 
serve  thereon. 

Since  the  revival  of  the  Reform  question  in  1852,  Their 
the  true  principles  of  parliamentary  representation  have  J^^^on^n 
become  better  understood,  and  great  and  increasing  Pariia- 
value  is  now  attached  to  the  representation,  in  both 
Houses  of  Parliament,  of  prominent  and  important  com- 
missions appointed  by  the  crown,  or  by  statute,  whether 
for  instituting  enquiries  into  special  subjects,  with  a 
view  to  future  legislation  thereon,  or  for  the  direct  ful- 
filment of  certain  public  trusts.    Whenever  a  commission 
includes  one  or  more  members  of  either  House,  satis- 


p  See    Chambers,    Dictionary   of  *»  6  Anne, c.  7,  sec.  25.  Seep.  323. 

Elections,  p.  212.  *  '  See  jmt,  p.  322. 
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Commis-  factory  information  can  be  afforded  in  reply  to  questions 
as  to  the  conduct  and  progress  of  a  particular  investi- 
gation,* and,  in  the  case  of  a  statutory  commission,  the 
legislature  are  enabled  to  satisfy  themselves  that  the 
commissioners  are  discharging  their  duty  in  accordance 
with  the  trust  which  the  legislature  has  confided  to  them.* 
Moreover,  after  the  presentation  of  their  report,  if  the 
conclusions  of  the  commissioners  are  impugned,  the 
actual  presence  of  one  of  their  number  in  Parliament 
would  be  most  serviceable  in  explaining  or  justifying 
their  conduct,  instead  of  leaving  their  defence  to  be 
undertaken,  at  second  hand,  by  a  minister  of  the 
crown.^ 

With  regard  to  permanent  commissions — or  boards 
— which  are  charged  with  administrative  functions, 
pecuUar  necessity  exists  for  their  distinct  and  efficient 
representation  in  ParUament.  Being  held  in  direct 
subordination  to  some  political  head,  and  limited  to 
certain  prescribed  duties,  it  has  not  been  usual  to  con- 
sider such  commissioners  as  holding  pohtical  appoint- 
ments. Persons  are  placed  on  permanent  as  well  as  on 
temporary  commissions  without  reference  to  their  poh- 
tical opinions,  and  if  in  Parliament  are  not  removed 
upon  a  change  of  ministry.  But  so  far  as  members  of 
the  House  of  Commons  are  concerned,  it  is  evident  that 
by  constitutional  analogy  this  exemption  from  UabiUty 
to  removal  from  office  must  be  restricted  to  unpaid 
commissioners ;  and  that  a  salaried  member  of  a  per- 
manent commission,  being  in  the  service  of  the  crown, 

•  See  Hans.  D.  v.  190,  pp.  1457,  Guraey's  defence  of  the  Boundary 
1796;  iJ.  V.  192,  pp.  1838, 1860;  lb.  Conmusaion,  in  1868,  after  the  go- 
y.  196,  p.  1911.  yerament  and  the  H.  of  C.  had  refuaed 

*  Mr.  Walpole's  Evid.  before  Sel.  to  carry  out  its  recommendations.  lb. 
Com*,  on  the  JEcclea.  Comm",  Ck)m.  y.  192,  pp.  271,  1417.  In  1870,  the 
Pap.  1863,  y.  6,  p.  192  j  liana.  D.  soL-gen.  defended  in  the  H.  of  C.  a 
y.  186,  p.  190 ;  lb.  y.  187,  p.  93.  lb.  statute  framed  by  the  Pub.  School 
V.  214, J).  667.  Comm",  though  the  govt,  stated  that 

"  Mr.  Disraeli,  Hans.  D.  y.  187,  they  were  prepared  to  disallow  the 
p.  1941.  And  see  lb.  v.  188,  pp.  282,  same.  lb.  v.  201,  p.  182.  But  see  lb. 
436;  and    particularly  Mr.  Uussell    v.  199,  p.  1143. 
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should  only  retain  his  office,  in  connection  with  a  seat 
in  the  House  of  Commons,  so  long  as  he  is  a  supporter 
of  the  existing  administration.* 

In  the  Parochial  Schools  (Scotland)  Bill  of  1869  it 
was  urged  that  the  new  governing  board  ought  to  be 
directly  represented  in  Parliament.  In  reply  it  was 
stated  that  the  lord- advocate  and  solicitor-general  for 
Scotland  would  be  members  of  the  board,  and  having 
seats  in  the  House  of  Commons  would  be  able  to  answer 
enquiries,  and  give  explanations  on  behalf  of  the  board.* 
It  was  nevertheless  contended  that  there  should  be  a 
direct  lay  (viz.  non-official)  representation  of  the  board 
in  the  House  of  Commons.^ 

As  yet,  the  first  church  estates  commissioner,  who  is  church 
appointed  under  a  statute  passed  in  1850,  affords  the  coSJ^j,. 
only  example  of  a  statutory  paid  commissioner  (not  being  "i<>'^- 
a  minister  of  the  crown)  to  whom — after  his  re-election 
in  that  capacity — has  been  granted  the  privilege  of  sit- 
ting in  the  House  of  Commons."     No  advantage,  how- 
ever, has  been  taken  of  this  permission,  but  this  com- 
mission was  represented  in  the  House  of  Commons,  from 
1856  to  1858,  by  the  third  commissioner,  who,  though 
a  salaried  officer,  is  not  appointed  by  the  crown,  and 
since  1859  by  the  second  commissioner,  who  receives 
no  salary.     From  August  1859  to  November  1865  the 
latter  office  was  filled  by  Mr.  Bouverie,  an   unofficial 
supporter  of  the  government ;  from  thence  to  December 
1868  it  was  held  in  conjunction  with  some  ministerial 


*  This  point,  however,  has  only  1732, 1736. 

been  decided  inferentially  and   not  ^  lb.  y.  198,  p.  825. 

directly.    For  the  proofe  that  may  be  ■  See  further  conceminf^  this  of- 

urged  on  behalf  of  tne  position  taken  in  fice,  post^  p.  326.    The  office  of '  first 

the  text,  see  ^MMf,  p.  319.     Noteprac-  church  estates  commissioner'  is  not 

tlce  in  the  case  of  the  second  church  es-  conddered  to  be,  in  itself,  a  political, 

tatee  commissioner,  who,  though  not  but  a  permanent  office.     (See  Hans, 

paid,  and  therefore  not  necessarily  D.  v.  188,  p.  1476.)    It  is  only  in  view 

removable,isinvariablyreplaced,  as  a  of  the  holder  thereof  sitting  in  the 

parliamentary   representative  of  the  H.of  C.  and  repi*e8entingthecommis- 

commission,  on  a  change  of  ministry,  sion  therein,  that  it  can  be  placed  in 

*  Ilans.  D.    V.    11^,    pp.    1722,  the  category  of  political  offices. 
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office ;    and  subsequently  by  an  unofficial  ministeria- 
list.» 

In  1863  a  committee  of  the  House  of  Commons  appointed  to  en- 
qidre  into  the  present  state  of  the  Ecclesiastical  Commission  and  into 
the  expediency  of  reforming  its  administration  of  the  ecclesiastical 
property  and  revenues,  recommended  that  the  management  of  church 
property  and  the  distribution  of  surplus  church  revenues  should 
be  assigned  to  separate  corporations  ;  and  that  the  former  should  be 
vested  in  a  board  to  consist  of  two  paid  commissioners,  who  should 
be  ineligible  for  Parliament.  But  that  there  should  also  be  one 
unpaid  commissioner  on  the  board  with  a  seat  iii  the  House  of 
Commons  for  the  purpose  of  representing  the  commission  in  that 
chamber.^  Nothing  has  yet  been  done  to  give  effect  to  this  recom- 
mendation. 

In  1870  a  Bill  to  enable  the  Queen  Anne's  Bounty  Board  to 
grant  superannuation  allowances  to  their  ofl&cers,  and  to  reduce  cer- 
tain salaries,  was  brought  into  the  House  by  Mr.  Bouverie  (a  sup- 
porter of  the  government,  and  also  an  ecclesiastical  commissioner), 
and  Mr.  Gathome  Hardy  (a  leading  opposition  member).  The  sec- 
retary to  the  Treasury  (Mr.  Stansfeld)  announced  the  intention  of 
ministers  to  oppose  the  Bill  ;  although  it  was  admitted  that  they 
had  previously  agreed  to  its  introduction  and  consideration.  Never- 
theless, the  second  reading  was  agreed  to  on  division.^  The  promoters 
of  the  Bill  having  afterwards  agreed  to  accept  all  the  amendments 
proposed  by  the  government,  the  Bill  was  amended  in  committee  and 
finally  became  l&wA 

The  proceedings  in  this  case  show  the  necessity  for  the  Ecclesi- 
astical Commission  and  Queen  Anne's  Bounty  Board  being  brought 
into  more  direct  and  harmonious  relations  with  the  crown  and  Par- 
liament. 

The  Charity  Commission  is  another  permanent  board,  regulated 
by  Act  of  Parliament,  and  entrusted  with  administrative  and  qua^i- 
judicial  functions,  of  very  considerable  importance.  This  board  is 
at  present  represented  in  the  House  of  Commons  by  the  vice-presi- 
dent of  the  education  committee,  who  is  an  unpaid  commissioner. 
But  in  view  of  his  official  control,  as  head  of  the  Education  Depart- 
ment over  the  proceedings  of  the  commission,  he  refrains  from  active 

»  Namely,  from  Nov.  1865  to  Aug.  third  commissioner,  Mr.  Howes,  hav- 

1.866,  by  Mr.  II.  A.  Bruce,  vice-pres.  ing  also  a  seat  in  the  H.  of  C. 

of  the    Education   Com%    and  upon  ^  Com.  Pap.  1863,  v.  6,  pp.  46, 

accession  of  the  Derby  ministry  by  192. 

Mr.  J.  R.  Mowbray,  judge-adv.-gen.  «  Hans.   D.  v.    203,    pp.   1012- 

On  accession  of  the  Gladstone  minis-  1027. 

try  Mr.T.  D.  Acland,  M.P.  was  ap-  ^  lb   pp.  1669,  1573;  33  &  34 

pointed    second    commisflioner ;  the  Vict  c.  89. 
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participation  in  the  business  of  the  board/  In  view  of  a  further  ex- 
tension of  the  powers  of  the  Charity  Commission,  it  was  recommended 
by  the  Schools  Inquiry  Commission,  in  1868,  that  in  addition  to  its 
ministerial  representative  there  should  be  added  to  it  *  a  member  of 
Parliament,  who  would  be  able  to  explain  in  his  place  the  reasons 
for  every  scheme  that  was  proposed,  to  show  its  relations  to  other 
schemes,  and,  in  the  absence  of  a  minister,  to  answer  any  questions 
that  might  be  asked '  in  regard  to  the  operations  of  the  board.*  The 
debate  in  the  House  of  Commons  on  March  25, 1868,  upon  Tancred's 
Charity  Bill,  a  measure  originally  recommended  by  the  commission, 
but  which  had  been  materially  altered  by  a  select  committee,  and 
was  finally  rejected  by  the  House,  *  showed  the  necessity  that  existed 
for  some  efficient  representative  of  the  charity  commissioners  in  that 
House.*  ^ 

It  is  most  desirable  the  House  of  Commons  should  Pariia- 
open  its  doors  to  receive  accredited  and  competent  re-  repre^- 
presentatives  from  every  prominent  and  influential  public  ^^^^^  ^^ 
interest.     Nevertheless,  the  strict  rule  of  parliamentary  important 
government  will   undoubtedly  require  that  none   but  ^^^^i^ 
supporters  of  the  existing  administration  should  act  as 
the  parliamentary  representatives  of  permanent  com- 
missions appointed  by  the  crown ;  and  that  however 
limited  may  be  the  scope  of  his  official  duties,  every 
member  of  such  a  commission,  having  a  seat  in  the 
House  of  Commons,  who  is  charged  with  the  represen- 
tation thereof  in  Parliament,  should  be  placed  in  direct 
relations  with  the  administration  for  the   time   being, 
by  being  obliged  to  resign  his  office  upon  a  change  of 
government. 

The  only  exception  to  this  general  rule  is  in  the  British 
case  of  the  British  Museum.   From  an  early  period,  this     '^^^• 
great  national  institution  has  been  represented  in  the 
House  of  Commons  by  one  of  the  elected  trustees,  with- 


'  Hans.  D.    y.   220,  p.  1713 ;  y.  to  Irish  Education  Board  not  being 

226,  p.  776.  under  complete  ministerial  control,  or 

«  Report,  y.  1,  p.  634.  Oom.  Pap.  haying  a  representative  in  H.  of  C, 

1867-8,  y.  28.  Hans.  D.  y.  216,  pp.  2026,  2040.  And 

*•  Mr.  Thomson  Hankej,  Hans.  D.  in  regard  to  Irish  Lunatic  Asylum 

y.  191,  p.  232.     See  also  difficulties  Board,  lb,  v.  217,  p.  145 
which  arose  in  1872  and  1873  owing 
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out  any  reference  to  his  political  opinions.  But  this  is 
confessedly  an  anomalous  practice,  and  is  only  retained 
on  account  of  certain  peculiar  advantages  attending  it, 
which  have  rendered  it  expedient  to  overlook  its  mani- 
fest infringement  of  the  established  principles  of  parlia- 
mentary government.*  There  is  also  a  paitial  exception, 
in  the  case  of  the  National  Gallery  and  the  National 
Portrait  Gallery — ^which  public  trusts  are  practically 
represented  in  both  Houses  by  members  who  have  been 
appointed  trustees  for  special  quaUfications,  irrespective 
of  their  political  opinions,  although,  technically,  they 
are  subordinated  to  the  Treasury.^ 
teM  T^"^  The  representation  in  Parhament  of  every  prominent 

should  be  department  of  state  should  not  be  confined  to  one  cham- 
Ho^w.  ^^^  merely,  but  should  always,  whenever  it  is  practic- 
able, include  both  Houses.  This  is  most  desirable :  firstly, 
because  of  the  respect  due  to  each  separate  and  inde- 
pendent branch  of  the  legislature;  secondly,  in  order  to 
promote  harmony  between  the  executive  and  legislative 
bodies ;  and  lastly,  because  it  tends  materially  to  faciU- 
tate  the  despatch  of  public  business  through  Parhament. 
When  the  representative  of  any  particular  branch  of  the 
public  service  in  one  House  is  the  chief  minister  in 
charge  of  the  same,  having  a  seat  in  the  cabinet,  the 
department  should  be  represented  in  the  other  House 
by  an  under-secretary,  vice-president,  or  other  subor- 
dinate officer,  if  possible  ;  or  otherwise,  by  some  other 
member  of  the  administration.*^ 

Complaints  were  made  in  the  House  of  Lords,  in  the  session  of 
1865,  that  there  was  no  official  connected  with  the  Poor  Law  De- 
partment who  had  a  seat  in  that  House,  whilst  both  the  president 
and  secretary  of  the  board,  as  also  the  secretary  and  under-secretary 
of  state  for  the  home  department,  sat  in  the  House  of  Commons.^ 
Note  also  the  injurious  consequences  to  the  Foreign  Office  when  it 


'  See  ante,  "p.  300,  and  an^c,  vol.  1,  ^  Rep.  Com*,  on  Education,  Com- 

p.  751 .  Pap.  1865,  v.  6,  Earl  Granville's  Evid. 

J  Hans.  D.  v.  198,  pp.  601,  652,  1883,  2317. 
996;  V.  210,  p.  1506.  »  Hans.  D.  v.  178,  pp.  5, 193. 
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has  happened  that  both  the  secretary  of  state  and  the  political  under- 
aecreiwry  were  in  the  House  of  Lords,  and  no  representative  in  the 
House  of  Commons.™ 

In  1875,  Lord  Hampton  was  appointed  chief  of  the  civil  service 
commission  (with  a  salary  of  2,000^.  a  year)  expressly  that  he  might 
authoritatively  explain  the  policy  and  proceedings  of  the  commission 
to  the  House  of  Lords.'^ 

The  proportion  of  cabinet  ministers  to  be  assigned  to  Propor- 

•  a        TT  /•  T^     T  •!  'J'         tion  of 

either  House  of  rarhament  necessarily  vanes  according  cabinet 
to  circumstances.  It  is  impossible  to  fix  any  rule  in  ?^^" 
regard  to  a  matter  which  must  depend  altogether  upon  Houae. 
the  strength  of  parties,  and  the  amount  of  available 
talent  at  the  disposal  of  an  existing  administration.  The 
prime  minister  is  responsible  for  the  distribution  of  the 
chief  offices  of  government  between  the  two  Houses  of 
Parliament.  But  this  is  not  infrequently  a  very  difficult 
task.  As  a  leading  principle  it  may  be  stated  that 
every  department  entrusted  with  the  expenditure  of 
public  money  should  be  represented  in  the  House  of 
Commons  either  by  its  head  or  by  its  pohtical  secre- 
tary.**  Moreover,  the  increasing  weight  and  influence 
to  which  the  House  of  Commons  has  attained,  in 
public  affairs,  has  rendered  it  advisable  that  a  larger 
proportion  of  cabinet  ministers  should  have  seats  in 
that  chamber.  Under-secretaries  of  state,  however 
able,  are  not  in  a  position  to  declare  or  defend  the  policy 
of  government,  with  the  freedom,  intelUgence,  and  re- 
sponsibility that  are  needful,  in  order  to  satisfy  the  de- 
mands of  the  House  of  Commons.  In  fact,  they  merely 
hold  a  brief,  and  are  required  to  justify  a  poUcy  in  the 
framing  of  which  they  have  had  no  share. 

It  is  curious  to  observe  the  change  in  constitutional 
practice  within  the  present  century,  in  the  relative  pro- 
portion of  cabinet  ministers  in  the  two  chambers ;   a 


"  Rep.  Com*.  Dip.  Service,  Ev.  v.  227,  p.  503. 
4436;  Com.  Pap.  1870,  y.  7.  In  1876,  °  Hans.  D.  v.  227,  p.  507. 

the  lord  privy  seal  represented  the  *•  Mr.  Cowper,  Hans.  D.  v.  172, 

Admiralty  in  the  H.  of  L.,  Hans.  D.  p.  364. 
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Propor-  change  which  is  a  striking  indication  of  the  growth 
^binet  of  power  on  the  part  of  the  lower  House.**  The  first 
ministers    cabinet  of  George  III.  (in  1760)  consisted  of  fourteen 

in  each  n       ^  i    i 

House.  persons,  thirteen  of  whom  were  peers,  and  but  one  a 
member  of  the  House  of  Commons.  At  the  commence- 
ment of  Mr.  Pitt's  first  administration,  in  1783,  he  was 
the  sole  cabinet  minister  in  the  House  of  Commons/ 
Mr.  Addington's  cabinet,  in  1801,  consisted  of  nine 
persons,  five  of  whom  were  peers,  and  the  remainder 
commoners.^  When  Mr,  Pitt  returned  to  office,  in  1804, 
his  cabinet  consisted  of  twelve  persons,  of  whom  but 
one  besides  himself  (that  is,  Lord  Castlereagh)  was  a 
member  of  the  House  of  Commons.*  This  objectionable 
arrangement  arose  from  the  impossibiUty  of  inducing 
the  king  to  agree  to  Pitt's  proposal  for  the  formation  of 
the  ministry  on  a  more  extended  basis.  The  want  of 
proper  assistance  in  the  House  was  a  severe  strain  on 
Mr.  Pitt's  powers,  and  in  the  following  year  his  enfeebled 
health  compelled  him  to  reopen  the  question  to  the 
king,  but  his  Majesty  continued  inexorable.  Pitt  never 
again  appeared  in  Parliament.  Within  a  few  months 
from  tliis  interview  with  the  king  he  was  no  more." 
After  the  death  of  Mr.  Pitt,  the  Grenville  ministry 
(known  as  '  All  the  Talents  *)  was  formed,  which  con- 
sisted of  eleven  members,  of  whom  seven  were  peers 
and  four  members  of  the  House  of  Commons.^  Mr. 
Perceval's  cabinet,  in  1809,  consisted  of  ten  members, 
of  whom  six  were  peers,  and  four  were  commoners. 
Lord  Liverpool's  cabinet,  in  1812,  consisted  of  twelve 
members,  of  whom  ten  were  peers,  and  two  only  were 
commoners  ;  but  in  1814,  the  relative  strength  of  the 
government,  in  the  two  Houses,  was  altered,  by  certain 
ministerial  changes,  which  gave  nine  cabinet  ministers 
to  the  upper  House  and  four  to  the  lower.     In  1818, 


'  See  ante,  p.  107.  *  lb.  v.  4,  p.  189. 

'  See  ante,  vol.  1,  p.  144.  "  lb,  pp.  333,  386. 

»  Staohope's  Pitt,  v.  3,  p.  322.  *  Pari.  Deb.  v.  6,  p.  12. 
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there  were  fourteen  cabinet  ministers,  of  whom  eight 
were  peers,  and  six  were  commoners.  In  1822  (Lord 
Liverpool  being  still  premier),  the  cabinet  was  com- 
posed of  fifteen  members,  nine  of  whom  were  peers.'' 
Since  the  Reform  Bill,  it  has  been  customary  to  appor- 
tion the  leading  members  of  government  more  equally 
between  the  two  Houses. 

Upon  the  formation  of  Lord  Palmerston's  second  ad- 
ministration, in  1859,  the  cabinet  consisted  of  fifteen 
members,  of  whom  five  were  peers,  and  ten  sat  in  the 
House  of  Commons.  But  through  various  casualties, 
which  occasioned  changes  in  the  personnel  of  the  go- 
vernment, it  happened  that  from  1863  to  1865  eight  of  Prepon- 
the  cabinet  offices  were  held  by  peers,  and  but  seven  of  minis- 
by  members  of  the  House  of  Commons.  The  heads  of  J^^  ^^^ 
four  principal  departments  of  state,  viz.  the  War  Office, 
the  Foreign  Office,  the  Colonial  Office,  and  the  Admi- 
ralty, were  all  of  them  peers,  and  these  important  de- 
partments were  represented  in  the  House  of  Commons 
by  under-secretaries.''  This  apportionment  of  ministerial 
offices  between  the  two  Houses  led  to  much  inconveni- 
ence and  dissatisfaction ;  and  advantage  was  taken  of 
the  retirement  of  the  Duke  of  Newcastle  from  the  Colo- 
nial Office,  in  1864,  to  confer  the  seals  of  this  department 
upon  Mr.  Cardwell,  a  member  of  the  House  of  Com- 
mons. But  still  the  preponderance  of  cabinet  ministers 
in  the  upper  House  remained  the  same  ;  for  Mr.  Cardwell 
had  previously  held  a  seat  in  the  cabinet  as  chancellor 
of  the  Duchy  of  Lancaster,  which  office  was  conferred 
upon  a  peer,  the  Earl  of  Garendon. 

On  April  18, 1864,  Mr.  Disraeli  took  occasion — ^in  a 
general  way,  and  without  assuming  to  lay  down  any  in- 
flexible rule  upon  the  subject — to  point  out  the  grave 
objections  which  existed  to  the  continuance  of  such  an 
arrangement.     He  gave  it  as  his  opinion  that  the  foUow- 

*  Sir  G.  0.  Uwis,  Administra-  «  Hans.  D.  v.  170,  pp.  467,  1060 } 

tiorn,  pp.  340,  383,  307,  414.  v.  171,  p.  1824. 
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Ministera  ing  ministers  ought  to  find  seats  in  the  House  of  Com- 

who  ought       *^  .  1       1        T         /•      1  T 

to  be  in  mons,  VIZ. : — the  heads  of  *  the  two  great  departments 
momT"^  of  the  pubhc  expenditure/  i.e.  the  army  and  navy,  a 
decided  majority  of  the  secretaries  of  state,  and,  on  the 
whole,  the  *  great  majority'  of  administrative  officers. 
He  showed  that  the  constitution  has  practically  provided 
for  the  adequate  representation  of  the  government  in 
the  House  of  Lords  by  allowing  but  four  out  of  the 
five  secretaries  of  state  to  sit  in  the  Commons,  and  by 
requiring  the  lord  chancellor,  the  lord  president  of 
the  council,  and  the  lord  privy  seal  to  be  chosen  from 
amongst  the  peers.  The  postmaster-general,  moreover, 
was  prohibited  under  the  statute  of  Anne  from  sitting 
'  in  the  House  of  Commons,^  and  the  chief  offices  of  the 
household  are  always  held  by  peers,  and  occasionally 
(as  in  the  case  of  Lord  Wellesley)  by  eminent  statesmen. 
The  prime  minister,  although  he  may  be  selected  from 
either  House  indifferently,  has  in  the  majority  of  cases 
since  the  Eeform  Bill  been  a  member  of  the  House  of 
Peers.  Li  reply  to  Mr.  DisraeFs  observations,  (which 
were  reiterated,  with  certain  qualifications  in  1874)," Lord 
Palmerston  did  not  attempt  to  dispute  the  general  doc- 
trine enunciated,  in  regard  to  the  distribution  of  cabinet 
offices  between  the  two  Houses,  but  showed  that  it  was 
attributable  to  unforeseen  and  unavoidable  circumstances 
that  the  proportion  of  cabinet  ministers  allowed  to  each 
House  upon  the  first  formation  of  his  ministry  (viz.  five 
to  the  Lords  and  ten  to  the  Commons)  had  been  altered, 
and  the  existing  arrangements  necessitated.* 

On  June  19,  1865,  the  subject  was  again  discussed  in  the  House 
of  Commons,  upon  a  motion  by  Mr.  Darby  Griffith  to  resolve  *  that 
in  the  opinion  of  this  House  it  would  be  convenient,  under  present 
circumstances,  that  the  secretary  of  state  for  war  should  be  a  mem- 
ber of  the  House  of  Commons.'    The  motion  was  opposed  by  Lord 


^  But  this  disability  has  been  since  "  Hans.  D.  v.  219,  p.  1611. 

removed  by  the  Act  29  &  30  Vict.  •  lb.  v.    174,  pp.    1219,   1232. 

ch.  66.  J^.  V.  175,p.  696. 
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Palmerston,  who  showed  that  the  present  apportionment  of  minis- 
terial offices  between  the  two  Houses  had  been  occasioned  bj  un- 
avoidable circumstances,  that  it  in  no  way  affected  the  principle 
of  ministerial  responsibility,  and  that  the  adoption  of  the  motion 
would  introduce  an  entirely  novel  principle,  and  would  embarrass 
the  action  of  those  charged  from  time  to  time  with  forming  a 
new  government.  Whereupon  the  motion  was  negatived,  without  a 
division.* 

Upon  the  formation  of  the  Derby  administration  in  Later 
1866,  seven  cabinet  ministers  were  assigned  to  the  orSlT 
Lords  and  eight  to  the  Commons.  The  secretaries  of  ^«^- 
state  for  the  home,  foreign,''  and  war  departments,  and 
for  India,  all  sat  in  the  House  of  CJommons,  as  well  as 
the  chancellor  of  the  exchequer,  the  first  lord  of  the 
admiralty,  and  the  presidents  of  the  boards  of  trade  and 
of  the  poor  laws.  While  in  the  House  of  Lords  the 
following  cabinet  ministers  had  seats,  viz. : — ^the  pre- 
mier himself  as  first  lord  of  the  treasury,  the  lord 
chancellor,  the  secretary  for  the  colonies,  the  president 
of  the  council,  the  lord  privy  seal,  the  chancellor  of  the 
Duchy  of  Lancaster,  and  the  postmaster-general.  This 
distribution  of  offices  was  in  strict  accordance  with  the 
principles  advocated  by  Mr.  Disraeli  in  1864,  when 
leader  of  the  opposition.  Unexpected  vicissitudes  led, 
in  the  following  year,  to  some  change  in  this  arrange- 
ment, by  which  the  chiefs  of  the  Boards  of  Trade  and  of 
the  Poor  Laws  were  chosen  from  the  House  of  Lords ; 
and  their  departments  were  respectively  represented  in 
the  House  of  Commons  by  subordinate  ministers.  But 
no  public  inconvenience  was  occasioned  by  this  pro- 
ceeding.** 

Mr.  DisraeU,  upon  his  accession  to  office  in  1874, 
reduced  the  cabinet  to  twelve,  an  equal  number  of 
ministers  sitting  in  each  House.  They  were  apportioned 
in  conformity  with   opinions   he  had  previously   ex- 


»»  Hana.  D.  v.  180,  p.  467.  Ist  Rep.  Com*.  Dipl.  Service,  Evid. 

*  Foropinion  in  favour  of  presence    1397,  1398.    CJom.  Pap.  1871,  v.  7. 
of  foreign  secry.  in  the  H.  of  C.  see  '^  Hans.  D.  v.  187,  p.  877. 
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pressed  on  this  subject.  In  1876,  when  Mr.  Disraeli 
became  a  peer,  he  preserved  the  balance  of  cabinet 
ministers  in  both  Houses  by  taking  the  office  of  lord 
privy  seal  in  addition  to  that  of  first  lord  of  the  treasury. 
The  vacant  seat  in  the  cabinet  was  conferred  on  the 
chief  secretary  for  Ireland,  who  sat  in  the  House  of 
Commons.  In  1878  the  cabinet  was  increased  to  thir- 
teen members,  and  the  additional  minister  was  taken 
from  the  House  of  Commons. 

Admitting,  however,  the  obvious  inconveniences 
attending  the  representation  of  a  prominent  public  de- 
partment in  the  House  of  Commons  by  an  officer  of 
inferior  grade,  who  has  no  seat  in  the  cabinet,  whilst 
his  political  chief  is  in  the  House  of  Lords,  it  has  been 
weU  said  that  there  is  another  side  to  the  question,  and 
that  there  is  considerable  practical  advantage,  in  an 
administrative  point  of  view,  when  you  have  a  man  at 
the  head  of  an  important  department  who  has  his 
evenings  disengaged,  and  who  is  not  overburdened  by 
the  enormous  labour  of  regular  attendance  in  the  House 
of  Commons.®  This  should  be  allowed  to  counter- 
balance, in  some  degree,  the  disadvantages  resulting 
from  an  undue  proportion  of  principal  ministers  in  the 
upper  chamber,  when,  as  will  sometimes  happen,  such 
an  adjustment  of  ministerial  offices  becomes  a  political 
necessity. 

It  has  been  already  remarked,'  that  in  order  to 
facilitate  the  representation  of  every  prominent  branch 
of  the  public  service  in  the  two  Houses  of  Parliament, 
under-secretaries  of  state  are  permitted  to  act  as 
auxiUaries  to  the  chiefs  of  their  respective  departments, 
in  the  discharge  of  this  important  duty.  Officers  of  this 
description  are  not  made  ineligible  for  a  seat  in  the 
House  by  the  25th  section  of  the  statute  of  Anne 
(6  Anne,  c.  7),  inasmuch  as  their  offices  are  not '  new,' 

•  Report  Com',  on  Education,  Com.  Pap.  1866,  v.  6,  Evid.  760. 
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and  therefore  do  not  disqualify;*  they  are  not  appointed 
directly   by  the  crown,  and   therefore  do  not  come 
within  the  scope  of  the  26th  section  of  that  Act,  re- 
quiring the  vacation  of  the  seat  upon  the  first  appoint- 
ment to  a  non-disqualifying  oflSce.     Moreover,  the  Act 
15  George  11.  c.  22,  sec.  3,  which  was  framed  for  the 
purpose  of  excluding  therefrom  all  *  deputies  or  clerks  ' 
in  the  principal  departments  of  state,  contains  a  proviso 
that  this  Act  shall  not  be  construed  so  as  to  prevent 
the  secretaries  of  the  treasury,  of  the  chancellor  of  the 
exchequer,  and  of  the  admiralty,  or  the  under-secre- 
taries  to  the  principal  secretaries  of  state,  from  sitting 
and  voting  in  the  House  of  Commons.     Owing  to  the 
form  of  appointment,  any  one  of  these  oflSces  may  be 
conferred  upon  a  member  of  the  House  of  Commons 
without  vacating  his  seat.     For  an  under- secretary  is 
not  appointed  by  the  crown,  but  both  in  form  and  in 
substance,  by  a  secretary  of  state,  a  first  lord  of  the 
treasury,  or  other  minister  in  a  corresponding  position. 
He,  therefore,  in  a  technical  sense,  does  not  hold  oflSce 
under  or  from  the  crown,  and  does  not  come  within  the 
operation  of  that  clause  in  the  statute  of  Anne,  which 
vacates  the  seats  of  all  persons  who  shall  accept  an 
office  of  profit  from  the  crown — that  is  to  say,  an  office 
conferred  by  a  minister  in  the  distribution  of  crown 
patronage.^      Otherwise    there  is   no   real   distinction 
between  these  and  other  poUtical  offices,  either  in  their 
character,  or  in  the  tenure  by  which  they  are  held.' 
But  it  is  a  matter  of  pubUc  convenience,  and  of  con- 
siderable advantage  to  every  administration,  that  they 
should  be  able  to  ensure  the  presence  in  the  House  of 
Commons  of  confidential  officers  empowered  to  represent 
therein  leading  departments  of  state,  and  who  in  the 
absence  of  ministers  specially  charged  with  and  respon- 


«  See  2  Hateell,  pp.  51  (Mr.  Cor-  ■»  Att-Gen.,  Hans.  D.  r.  174,  p. 

bet's  case),  61  n.     Mr.  E.  Walpole's     12^7. 
case.  *  Earl  Grey,  lb,  v.  189,  p.  742. 
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A  limited 
number 
only  may 
sit  in  the 
House  of 
Commons 
together. 


sible  for  the  same,  may  be  entrusted  with  the  conduct 
of  public  business  in  relation  thereto. 

In  1867,  Parliament  consented  to  abolish  the  office 
of  vice-president  of  the  board  of  trade,  and  to  substi- 
tute a  parliamentary  secretary  in  lieu  thereof,  for  the 
express  purpose  of  getting  rid  of  an  office  which  neces- 
sitated the  re-election  of  any  member  upon  whom  it 
might  be  conferred,  and  replacing  it  by  an  office  which, 
by  analogy  with  corresponding  situations  of  a  similar 
grade,  should  not  entail  any  such  obligation.^ 

But  inasmuch  as  the  law  allows  but  four  out  of  the 
five  principal  secretaries  of  state  to  sit  in  the  House  of 
Commons  at  any  one  time,  so  it  has  been  decided  that 
a  similar  number  only  of  under-secretaries  may  sit 
therein  together.*" 

During  the  interval  between  April  28,  1863,  and  April  18, 1864, 
it  happened,  through  inadvertence,  that  iive  under-secretaries  con- 
tinued to  sit  and  vote  as  members  of  the  House  of  Commons.  On 
the  last-named  day,  the  attention  of  the  House  was  direc1)ed  to  this 
circumstance  by  Mr.  Disraeli,  and  it  was  resolved  that  the  pro- 
visions of  the  statute  applicable  thereto  had  been  violated.  Where- 
upon a  committee  was  appointed  to  enquire  *  whether  the  under- 
secretary who  had  been  last  appointed  to  that  office  had  thereby 
vacated  his  seat,'  and  immediately  afterwards  a  new  writ  was  issued 
upon  the  transference  of  Mr.  Bruce  to  the  office  of  vice-president  of 
the  education  board.  The  committee  reported  their  opinion  that, 
inasmuch  as  the  prohibitory  enactment  was  couched  in  general 
terms,  and  did  not  specify  any  particular  officer  as  being  disqualified 
to  sit  in  Parliament ;  and  as  it  did  not  positively  declare  the  seat, 
under  such  circumstances,  to  be  void,  but  merely  forbotd  an  addi- 
tional under-secretary  to  *  sit  and  vote,'  the  seat  of  Lord  Hartington, 
the  last  appointed  under-secretary,  waa  not  vacated.  Nevertheless, 
it  was  deemed  advisable  to  pass  an  Act  of  Indemnity,  to  absolve  the 


J  Hans.  D.  v.  1»7,  p.  i 
30  &  31  Vict.  c.  72.  And  by  the  Act  34 
&  36  Vict.  c.  70,  sec.  4,  one  of  the  two 
secretaries  of  Ihe  local  government 
board  is  permitted  to  sit  m  the  H.  of 
C.  The  War  Office  Act  of  1870,  33 
&  34  Vict.  c.  17,  authorises  the  ap- 
pointment of  a  financial  secry.  hav- 
ing a  seat  in  Parlt.  but  who  does  not 


vacate  it  on  his  appointment.  It  also 
creates  a  surveyor-ffen.  of  ordnance, 
who  if  in  Parlt.  ukewise  does  not 
vacate  his  seat.  Hans.  D.  v.  201,  pp. 
101,466,671. 

J'  See  2  Hfttsell,  64  n.;  Acts  18  & 
19  Vict.  c.  10;  21  &  22  Vict.  c.  106, 
sec.  4. 
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parties  concerned  from  the  penal  consequences  of  this  oversight. 
And  the  government  remedied  their  mistake  by  conferring  the  fifth 
nnder-secretaryship  upon  a  member  of  the  House  of  Lords.* 

Until  of  late  years,  it  has  been  very  unusual  for  a  peer  to  hold 
the  subordinate  office  of  under-secretary  of  state.™  But  it  has 
occurred  several  times  in  recent  administrations,  and  is  likely  to 
become  a  common  practice,  as  a  larger  number  of  cabinet  ministers 
are  absorbed  by  the  House  of  Commons.  It  affords,  moreover,  an 
admirable  training  for  higher  official  work. 

From  the  proceedings  taken  in  the  foregoing  case, 
we  learn  that — ^while  every  facility  is  afforded  to  the 
efficient  working  of  parUamentary  government  by  the 
permission  which  is  given  to  the  political  chiefs  and 
their  immediate  subordinates,  in  every  public  depart- 
ment, holding  office  upon  a  similar  tenure,  to  sit  in  the 
House   of  Commons — the  House  is  extremely  jealous 
of  the  introduction  of  any  other  civil  servants  of  the 
crown  within  its   precincts.      The   same  statute  that  Why  per- 
sanctions  the  presence  in  the  House  of  certain  under-  d^^m- 
secretaries,   expressly  declares  all  other  *  deputies  or  ^^ii^g^ 
clerks,'  in  the  offices  therein  named,  to  be  incapable  of  from  the 
being  elected,  or  of  sitting  and  voting  in  that  assembly."      ^™^ 
But  this  does  not  prevent  members  of  the  House  of 
Commons  from  serving  as  unsalaried  private  secretaries 
to  cabinet  ministers.'^     And  where  there  is  no  direct 
statutable   disqualification,   constitutional  practice  re- 
quires that  a  member  of  the  House  of  Commons  who 
accepts  a  permanent  and  non-political  office  in  the  civil 
service  shall  vacate  his  seat  in  Parliament.^ 

There  are  sound  constitutional  reasons  for  the  ex- 
clusion of  all  non-political  servants  of  the  crown  (ex- 
cepting of  course  officers  in  the  army  or  navy,  who  are 
exempted  from  disqualification  by  the  28th  section  of 
the  Statute  of  Anne)  from  the  House  of  Commons. 

>  Hans.  D  v.  174,  pp.  1218, 1756;  •  See  ante,  p.  203. 

Act  27  &  28  Vict  c.  21.  ^  Caae  of  Mr.  Phinn,  Hans.  D.  v. 

"  Oorreep.  Will.  IV.  with  Earl  138,  p.  1187.    And  see  ante,  p.  297 ; 

Grey,  v.  2,  pp.  340,  344.  and  vcL  1,  p.  612. 

"  15  Geo.  II.  c.  22. 
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Q-g  .  .  An  exception  which  constructively  includes  several  descriptions 

excluded  of  military  appointments  when  conferred  upon  officers  of  the  army 
from  the  and  navy.<i  In  the  case  of  Major  Jervis,  M.P.,  who,  being  appointed 
^*^°^*  assistant  superintendent  of  the  royal  small  arms  establishment,  with 
pay  and  allowances  of  over  450^.  per  annum,  was  allowed  to  retain 
his  seat,  because  an  election  committee  held  '  that  it  was  not  a  place 
of  profit,  but  was  extra  work  given  to  a  commissioned  officer,  which 
he  was  bound  to  execute,  as  part  of  the  duty  attaching  to  his  com- 
mission.' ''  Mere  promotion  does  not  disqualify  ;  but  a  commission 
given  to  a  civilian  avoids  the  seat,  except  in  certain  cases  expressly 
exempted  by  law.* 

Strictly  subordinate,  and  accountable  for  their  con- 
duct, to  the  minister  of  state  who  is  charged  with  the 
oversight  of  the  department  to  which  they  belong — and 
who  is  exclusively  responsible  to  Parliament  for  the 
administration  of  the  same* — the  presence,  in  either 
House,  of  a  permanent  oflScer  of  any  branch  of  the 
public  service — who  might  possibly  differ  in  politics 
with  his  responsible  chief — would  be  found  highly  in- 
convenient, and  might  lead  to  unseemly  and  injurious 
collisions.'' 

Half  a  century  ago,  the  constitutional  practice  in  this  particular 
was  less  stringent  than  it  is  now.  Nevertheless,  in  1820,  when 
Colonel  Sir  Herbert  Taylor,  the  military  secretary  to  the  com- 
mander-in-chief (the  Duke  of  York)  was  elected  to  the  House  of 
Ck)mmons,  he  was  distinctly  informed  by  the  premier  (Lord  Liver- 
pool) that  '  he  ought  not  to  interfere  in  the  military  discussions 
on  the  estimates,'  as  the  secretary- at- war  was  the  mouthpiece  of 
the  government  to  sustain  any  attacks  that  might  be  made  upon  the 
commander-in-chief,  or  his  office.*  For  the  same  reason,  and  in 
order  to  prevent  the  commander-in-chief  from  interfering  in  the 
House  of  Commons,  Lord  Liverpool  objected  to  Major-General  Sir 
H.  Torrens,  the  adjutant-general,  accepting  a  seat  in  Parliament. 
*  Sir  H.  Torrens,  therefore,  declined  the  offered  seat,  as  he  was  to  be 
mute  on  military  discussions,  and  Sir  H.  Taylor  never  interfered  in 
the  discussion  of  the  estimates.'  ^ 

Besides  the  injury  to  free  deliberation  in  Parliament 

«»  May,  Pari.  Prac.  ed.  1883,  p.  pt.  2,  pp.  691-593. 
706.  '  See  mtey  p.  216. 

'  Com.  Pap.  1866,  v.  10,  pp.  438  «  Mr.  Gladstone,  Hans.  D.  v.  182, 

-450 ;  Clode,  MQ.  Forces,  v.  1,  p.  193.  p.  1862. 

•  Rogers  on  Elections,  ed.  1886,  »  Clode,  Mil.  Forces,  v.  2,  p.  343. 
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from  the  presence  therein  of  persons  who  would  be  ex- 
posed to  pecuUar  hindrances  in  the  discharge  of  their 
legislative  duties,  their  ineligibility  serves  to  increase 
their  efficiency  as  departmental  officers.  A  reputation 
for  impartiality,  honesty  of  purpose,  high  sense  of  duty, 
and  fideUty  to  their  political  chief  for  the  time  being, 
is,  we  are  assured,  eminently  characteristic  of  the  whole 
body  of  public  servants  in  Great  Britain.  It  is  their 
possession  of  these  quahties  that  begets  a  just  confidence 
on  the  part  of  a  minister  of  state  in  the  subordinate 
officers  upon  whom  he  must  greatly  depend. ""^  And  no- 
thing could  be  more  adverse  to  the  continuance  of  such 
esteem  than  to  permit  an  officer  to  occupy  a  position 
where  a  conscientious  expression  of  his  opinions  might 
bring  him  into  collision  with  the  government  of  the 
day,  or  with  poUtical  opponents,  or  partisans  on  either 
side.* 

This  question  will  be  further  elucidated  by  consi-  Law  of 
dering  the  terms  of  the  existing  law  affecting  the  eligi-  fi^HoDse 
bility  of  persons  holding  office  under  the  crown  to  sit  ®'  ^™- 
in  the  House  of  Commons. 

We  have  already  reviewed  the  circumstances  under 
which  Parliament,  after  many  unsuccessful  efforts,  suc- 
ceeded, in  the  reign  of  Queen  Anne,  in  hmiting  the 
number  of  office-holders  who  should  be  capable  of  sit- 
ting in  the  House  of  Commons ;  and,  finally,  by  subse- 
quent legislation,  in  ridding  the  House  of  all  placemen 
who  are  not  required,  either  directly  or  indirectly,  to 
assist  in  carrying  on  the  Queen's  government,  or  whose 
presence  cannot  be  justified  upon  grounds  of  public 
policy.^ 

The  Statute  of  Anne,''  it  will  be  remembered,  esta- 
bhshed  two  important  principles,  which  have  remained 
substantially  unchanged  to  this  day.     Firstly,  that  the 

'^  See  arUey  p.  217.  ^  See  ante,  p.  122. 

»  See  Mir.  of  Pari.  1830,  pp  J93J*,  «  6  Anne,  c.  7,  sees.  26,  26. 

3942 ;  Hans.  D.  v.  151,  pp.  788,  lb<'6. 

VOL.    II.  Y 


322  THE   MINISTEBS  OP  THE  CROWN. 

acceptance  by  a  member  of  the  House  of  CJommons  of 

an  office  of  profit  from  the  crown  shall  thereby  vacate 

Ministers    his  Seat.     Secondly,  that  such  person  may,  nevertheless, 

Sffii^mSsfc  be  re-elected,  provided  his  office  be  one  that  is  not 

^^^^      declared  expressly  (by  this  or  any  other  statute)  to  be 

incompatible  with  a  seat  in  the  House  of  Commons. 

In  regard  to  the  first  of  these  principles,  it  should 
be  observed  that  this  statute  is  invariably  construed 
very  strictly. 

Thus,  the  acceptance  of  an  office  from  the  crown, 
accompanied  by  a  formal  renunciation  of  any  salary, 
fee,  or  emolument  in  connection  therewith,  does  not 
disqualify.* 

The  disqualification,  however,  attaches  immediately 
upon  accepting  *  an  office  of  profit '  under  the  statute.^ 
So  that  the  subsequent  resignation  of  such  an  office 
(before  the  meeting  of  ParUament),  and  the  refusal  to 
accept  of  any  salary  until  the  question  of  disqualifica- 
tion arising  out  of  the  same  shall  have  been  determined, 
will  not  save  the  seat.*" 

But  where  the  remuneration  is  by  fees  and  not  by 
salary,  and  the  disqualifying  office  was  relinquished 
before  the  performance  of  any  duties,  or  the  receipt  of 
any  fees — though  held  for  a  period  of  three  months — ^it 
was  not  considered  to  vacate  the  seat.* 

Moreover,  it  has  not  been  the  practice  to  consider 
the  casual  employment  of  members  of  the  House  of 
Commons  upon  royal  commissions,  or  on  special  ser- 
vices, &c. — which  are  not  regular  '  offices,'  and  to  which 
no  stated  salary  is  attached — as  coming  within  the  dis- 
qualifying operation  of  the  statute ;  even  when  re- 
muneration is  received  for  such  services.* 


•  Mr.  Bathurst's  case,  May,  Pari  Mir.  of  Pari.  1839,  pp.  81,  276,  432. 
Prac.  ed.  1888,  p.  712.  «»  Case  of  Mr.  Pryme,  lb,  1833, 

»»  As  to  what  constitutes  a  dis-  pp.  8779-3785. 

qualifymg  acceptance,  see  oo»<,  p.  343.  •  Mir.  of  ParL  1840,  pp.  4541- 

•  GaM  of  Mr.  D.   W.  Harvej,  4560.    And  see  CampbeU's  Ghana,  v. 
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This  exception  has  been  held  to  justify  the  retention  of  their 
seats  bj  members  appointed  as  ambassadors  or  ministers  to  foreign 
courts/  In  certain  British  colonies,  more  stringent  laws  have  been 
enacted  to  secure  the  independence  of  members,  and  their  freedom 
from  pecuniary  or  political  influences  on  the  part  of  the  crown.  > 

The  second  principle  which  was  initiated  by  the 
Statute  of  Anne,  and  ratified  and  extended  by  subse- 
quent legislation,  provides  for  the  positive  exclusion 
from  the  House  of  Commons  of  all  placemen  not  re- 
quired therein.  By  the  25th  section  of  the  Statute  of 
Anne  this  exclusion  was  directly  applied  to  the  incum-  BxciuaioD 
bents  of  all  'new  offices'  to  be  created  after  October  ^^^ 
25, 1705,  as  well  as  to  certain  other  offices  therein  enu-  officials, 
raerated.  There  remained,  however,  a  numerous  class 
of  officials,  holding  *  old  offices '  under  the  crown,  who 
were  still  eligible  to  be  elected  to  Parliament.  But 
their  exclusion  was  gradually  eJSTected  by  various  statutes 
subsequently  passed.^  So  that,  as  a  general  rule,  as  has 
been  already  stated,'  no  government  office-holders  are 
now  competent  to  sit  in  the  House  of  Commons  but 
such  as  have  a  representative  character  in  connection 
with  a  particular  branch  of  the  public  service.  It  is 
true  that  there  are  certain  dignified  and  non-political 
offices  to  which  the  principle  of  exclusion  has  not  yet 
been  applied,  and  which  it  is  contended  ought  not,  on 
public  grounds,  to  disqualify  for  a  seat  in  that  assembly. 
But  these  privileged  exceptions  are  the  mere  relics  of 
a  bygone  age,  are  very  few  in  number,  and  are  being 
gradually  abolished.  In  proof  of  these  statements  it 
will  be  necessary  to  take  a  brief  survey  of  the  actual 
results  of  parliamentary  action  upon  this  subject,  since 
the  Statute  of  Anne. 

6,  p.  ISSn. ;  Mr.  Cobden's  case,  Haos.  10 ;  Ontario  Statutes,  1868-9,  ch.  4; 

D.  V.  158,  p.  600 ;  and  Mr.  Gladstone's  New  Zealand  Statutes,  1870,  c.  17. 

case,  in  1868,  ante,  vol.  1,  p.  617 ;  and  *•  For  these  statutes  and  the  deci- 

Cbm.  Pap.  1869,  sess.  2,  v.  15,  p.  676.  sions  upon  them,  see  Rogers,  Law  of 

'  Rofrere  on  Elections,  ed.  1886,  Elections,  ed.  1886,  pt.  2,  pp.  676- 

pt.  2,  p.  676 ;  Hans.  D.  v.  210,  p.  177.  593. 

'  See  Canada  Statutes,  1871,  c.  '  Ante,  p.  319. 

T  2 


824 


THE  MINISTERS  OP  THE  CEOWN. 


Judges.  The  *  twelve '  ^  judges  of  England,  though  holding 

offices  which  were  in  existence  long  anterior  to  the 

Statute  of  Anne,  and  not  expressly  disqualified  by  any 

Act  of  Parliament,  are   excluded  from  the  House  of 

Commons  by  ancient  usage,  on  account  of  their  receiv- 

officiais     ing  writs  of  summons  to  attend  the  House  of  Lords.*" 

forffseat   Siucc  Quecu  Aunc's  reign,  other  judicial  functionaries 

in  Pariia-    havc  been  rendered  ineUgible  by  statutes  passed  from 

time   to   time.*     For  example,  the  Scotch  judges,  by 

the  Act  7  Geo.  11.  c.  16  ;  the  Irish  judges,  by  1  &  2 

Geo.  IV.  c.  44  ;  and  the  judge  of  the  Admiralty  Court 

in  Ireland,  by  the  Act  30  &  31  Vict.  c.  114,  sec.  9." 

In  Ireland  there  are  three  queen's  Serjeants,  who  are  always 
named,  in  the  ordinary  commissions  for  the  assizes,  together  with 
the  judges,  in  order  that,  in  the  absence  of  a  judge,  one  of  them  may 
preside  at  the  assizes.  But  if  any  of  the  Serjeants  happen  to  have 
a  seat  in  the  House  of  Commons,  it  is  held  that,  on  constitutional 
grounds,  ke  should  not  go  as  a  judge.'* 

The  judge  of  the  High  Court  of  Admiralty  was  dis- 
qualified in  1840  by  the  Act  3  &  4  Vict.  c.  66.**  But  as 
the  then  judge  of  this  court  (Dr.  Lushington)  was  a  mem- 
ber of  the  House  at  the  time  of  the  passing  of  this  Act, 
the  words '  after  the  present  Parliament '  were  inserted  in 
the  clause  of  disqualification,  on  the  ground  that,  inas- 
much as  he  had  been  '  chosen  by  his  constituents  while 
holding  his  judicial  office,'  it  would  be  *  quite  beyond 
the  jurisdiction '  of  Parliament  to  require  him  to  vacate 
his  seat.P    The  judges  of  the  new  Landed  Estates  Courts 


J  Down  to  1880,  the  number  of 
com.  law  judges  was  twelve.  In 
that  year  they  were  increased  to  fif- 
teen, and  in  1868  to  eighteen.  Under 
Supreme  Court  of  Judicature  Act, 
1873,  number  of  judges  was  fixed  at 
twenty-one  (see  Hans.  D.  v.  226,  p. 
761);  another  judge  was  added  by 
Act.  40  Vict.  c.  9.  They  are  all  de- 
clared by  sec.  9  to  be  ineligible  to  sit 
in  the  H.  of  C. 

^  Mir.  of  Pari.  1839,  p.  4588. 
And  see  antet  p.  108. 


»  Rogers,  Law  of  Elec.  ed.  1886, 
pp.  571-673.  See  article  in  Law  Mag. 
pi.  2,  for  Aug,  1868.  Can  a  person 
holding  a  Jucucial  office  sit  in  the 
House  of  Oommons  P 

™  Up  to  passing  of  this  Act,  in 
1867,  the  judge  of  this  court  was 
eligible  to  be  elected.  Com.  Pap., 
1864,  V.  29,  p.  232. 

»  Hans.  f).  V.  230,  p.  1176. 

•  See  Mir.  Pari.  1839,  p.  161.  But 
see  Hans.  D.  v.  127,  p.  1008. 

>»  Mir.  of   Pari.   1839,  p.'  4587. 
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in  Ireland,  by  Act  21  &  22  Vict.  c.  72,  sec.  7 ;  and  all 
judges,  registrars,  and  oflScers  attached  to  any  court 
having  jurisdiction  in  bankrupcy,  are  disqualified  by 
the  Act  32  &  33  Vict.  c.  71,  sec.  69. 

Upon  the  establishment  of  county  courts  in  England, 
the  judges  thereof  were  excluded  from  the  House  of 
Commons  by  the  Acts  9  &  10  Vict.  c.  95  and  25  &  26 
Vict.  c.  99. 

The  recorders  of  the  several  boroughs  in  England  Recorders, 
and  Wales  are  not  disquahfied  from  sitting  in  the  House 
of  Commons ;  but  they  are  prohibited  from  representing 
the  boroughs  for  which  they  act  as  recorders  f  and  upon 
their  appointment  to  a  recordership  in  the  gift  of  the 
crown,  they  must  invariably  present  themselves  for  re- 
election, if  th^y  desire  to  remain  in  Parliament.' 

The  recorders  of  London  and  Dublin,  however,  are  Judicial 
eligible  to  sit  in  the  House  of  Commons  for  any  con-  stiii 
stituency.     The  London  recorder  is  elected  by  the  Court  ®^fi^^^®- 
of  Aldermen,  but  the  DubUn  recorder  is  appointed  by 
the  crown." 

The  judges  of  the  Ecclesiastical  Court  and  of  the 
Provincial  Courts  of  Canterbury  and  York  under  the 
PubUc  Worship  Eegulation  Act  of  1874  are  likewise  at 
hberty  to  hold  seats  in  the  House  of  Commons.*  And  so 
was  the  Master  of  the  EoUs,  until  he  was  expressly 
excluded  by  the  Supreme  Court  of  Judicature  Act  of 
1873  :  from  and  after  '  the  time  appointed  for  the  com- 
mencement of  this  Act.'      But  Sir  George  Jessel  was 


The  learned  judge  remained  in  the  for  which  he  is  appointed  to  act,  by 

House  of  Commons,  of  which  he  had  6  &  7  Vict.  c.  18,  eec.  28. 

been  a  distinguished  ornament,  for  '  Com.  Journ.  1861,  p.  156.     See 

thirty-four  years,  until  the  dissolution  case  of  Att.-Gen.  Sir  R.  Collier  and 

of  Parliament  in  1841.   He  continued  the    Recordership  of  Bristol,    Am. 

to  preside  over  the  Admiralty  Court  Law  Rev.  v.  6.  p.  196. 

until  1867,  and  retired  from  office  in  •  Pol.  Cyclop,  v.  4,  p.  614 ;  Mir. 

his  86th  year.  of  Pari.  1831-2,  pp.  3331,  3496 ;  lb, 

*»  Act  6  &  6  WiU.  IV.  c.  76,  sec.  1839,  pp.  3938,  4691.    Hans.  D.  v. 

103.     In  like  manner,  a  revising  bar-  218,  p.  946. 

rister  may  not  sit  in  the  House  of  *  Mir.  of  Pari.   1839,  p.   4588; 

Commons  for  any  county  or  borough  Hans.  D.  v.  221,  p.  905. 
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appointed  master  of  the  rolls  before  this  date;  and 
inasmuch  as  the  11th  section  of  the  Act  of  1873  ex- 
empted from  its  disqualifying  operation  every  *  exist- 
ing judge/  the  election  of  Sir  G.  Jessel  to  the  House  of 
Commons  in  April  1880  was  deemed  to  be  valid,  and  the 
Judicature  Acts  to  present  no  objection  to  his  taking  his 
seat  in  that  assembly." 

Sir  John  Romilly,  on  the  occasion  of  his  appointment  to  the 
office  of  master  of  the  rolls,  was  re-elected  to  the  House  of  Com- 
mons, in  1851,  after  having  accepted  that  office.  At  the  general 
election  in  1852  he  was  a  defeated  candidate,  and  did  not  again 
enter  the  House  of  Commons.  In  1853  a  Bill  was  brought  into 
that  House,  the  chief  object  of  which  was  to  render  the  master  of 
the  rolls  incapable  of  sitting  therein.  But,  on  the  motion  for  its 
third  reading,  an  amendment  was  moved  by  Mr.  Henry  Drummond, 
to  give  it  the  six  months'  hoist,  and  being  supported  in  an  able  and 
eloquent  speech  by  Mr.  Macaulay,  the  amendment  was  carried  on  a 
division.^  So  that  this  eminent  legal  functionary  continued  to  be 
eligible  to  a  seat  in  the  House  of  Commons  until  1873.^ 

^     ^  There  is  but  one  other  person  holding  an  office  of 

Church  /*T  n  1  /!•  -I 

estates  profit  Under  or  from  the  crown  (not  bemg  a  recognised 
minister  of  the  crown),  who  may  now  sit  in  the  House 
of  Commons,  namely,  the  first  church  estates  commis- 
sioner.* As  a  general  rule  all  statutory  commissioners 
are  expressly  excluded  from  sitting  in  the  House  of  Com- 
mons by  the  Acts  under  which  they  are  appointed/ 
This  functionary  is  a  lay  member  of  the  Church  of  Eng- 
land, appointed  by  the  crown  during  pleasure,  in  whom 
is  vested  all  estates  held  in  trust  for  the  ecclesiastical 
commissioners  of  England,  he  being  ex  officio  one  of  the 
said  commissioners.  The  Act  13  &  14  Vict.  c.  94  autho- 


commifl- 
sioners, 


■  L.  T.  May  8, 1880,  p.  19.  dered  by  master  of  the  rolls  to  the 

*  Hans.  D.  y.  127,  p.  903,  and  see  admiDistration  Id  Parliament.  Staple- 

Trevelyan,  life  of  Macaulay,  v.  2,  p.  ton,  Canning  and  his  Times,  jp.  611. 

338.  »  See  return  relating  to  Offices  of 

'^  See  Hans.  D.  v.  188,  p.  1476;  Profit.  Com.  Pap.  1867,  v.  66,  p.  19. 

lb,  y.  226,  p.  983.    See  Letter  of  Mr.  ^  See  Irish  Church  Act  of  1869, 

Canning  to  Lord  Liverpool  in  1826,  sec.  9. 

pointing  out  important  services  ren- 
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rises  the  appointment  by  the  crown  of  first  and  second  church 
church  estates  commissioners,  and  assigns  a  salary  of  oommis 
1,200/.  per  annum  to  the  former,  but  no  salary  to  the  "o'^e™- 
latter.     It  also  empowers  the  archbishop  of  Canterbury 
to  appoint  an  additional  commissioner,  who  shall  re- 
ceive a  salary  of  1000/.  per  annum.     But  ever  since 
the  passing  of  the  Act.  the  office  of '  first  commissioner ' 
has  been  held  by  a  peer  (the  Earl  of  Chichester).     The 
second  and  third    commissioners   have    been  usually 
selected  from  amongst  the  members  of  the  House  of 
Commons,  as  the  acceptance  of  these  offices  entails  no 
disability. 

The  second  churoh  estates  commissioner  has  been  a  member  of 
the  House  of  Commons  since  1859,  and  invariably  either  a  member 
or  a  supporter  of  the  existing  administration.  (See  tmte,  p.  307.) 
The  third  oommissionership  has  been  held  in  succession  by  Mr. 
W.  Deedee,  the  Bight  Hon.  Spencer  Walpole,  and  Mr.  K  Howes, 
all  of  whom  sat  in  the  House  of  Commons.* 

The  second  commissioner  is,  in  fact,  competent  to 
sit,  because,  though  appointed  by  the  crown,  he  receives 
no  salary.  The  third  commissioner  because,  though  a 
salaried  officer,  he  is  appointed  by  the  archbi&hop  of 
Canterbury.  In  the  event  of  the  office  of  first  com- 
missioner being  hereafter  conferred  upon  a  member  of 
the  House  of  Commons,  he  would  be  required,  under 
the  26th  section  of  the  Statute  of  6  Anne,  c.  7,  to  vacate 
his  seat  upon  receiving  the  appointment,  although  by 
the  third  section  of  the  Act  13  &  14  Vict,  aforesaid, 
he  is  declared  capable  of  being  elected,  and  of  sitting 
and  voting  in  the  House.*  The  office  of  church  estates 
commissioner  is  not  necessaiily  accounted  to  be  pohtical, 
although  it  enables  the  incumbent  to  represent  in  ParUa- 
ment  an  important  public  trust ;  thereby  affi3rding  the 
first  example  of  the  introduction  of  a  new  element  into 


*  Vide  Annual  Reports  of   the  '  In  illustration  aee  Act  14  &  15 

Commissioners,  and  Dod,  Pari.  Comp.    Vict.  c.  42,  sec.  20. 
1856-1868. 


Exclusion 
of  all  offi 
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the  House  of  Commons,  namely,  the  direct  representation 
therein  of  minor  administrative  boards,  and  royal  com- 
missions.** 
^  _  The  tendency  of  opinion  in  Parliament  since  the 
dais  but  Eeform  Act  of  1832  has  been  to  adhere,  with  augmented 
represent  Severity,  to  the  principle  of  exclusion  embodied  in  the 
tJS^u^^  statute  of  Anne,  by  reducing  the  number  of  office-holders 
under  the  crown,  who  shall  be  capable  of  sitting  in  the 
House  of  Commons,  and  by  extruding  all  such  as  are 
not  directly  serviceable  in  a  representative  capacity. 
We  accordingly  find  that  the  number  of  offices  of  profit 
from  the  crown  which  might  have  been  held  at  any  one 
time  by  members  of  the  House  of  Commons  has  been 
steadily  decreasing  through  the  abolition  of  various 
unnecessary  offices,  and  the  consolidation  of  others  with 
kindred  departments."" 

In  certain  of  the  Australian  colonies,  the  principle 
of  legislative  independence  has  been  still  further  ex- 
tended :  so  as  to  forbid  an  elected  or  nominated  member 
of  the  legislative  chambers,  under  penalty,  from  accept- 
ing any  office  or  place  of  profit  under  the  crown,  at  any 
time  within  six  or  twelve  months  after  ceasing  to  be  stich 
member.  This  has  been  the  law  in  Victoria  since  1859* 
and  New  Zealand  since  1879.* 

Moreover,  within  the  past  ten  years,  the  principle  of 

exclusion  has  been  still  further  extended  in  reference  to 

certain  offices,  newly  created  under  tenure  of '  good  beha- 

officiaifl      viour,'  and  by  applying  it  in  these  particular  cases,  to  the 

f  rom  l^^h  -^^"^^  of  Lords.   Thus,  in  the  Government  of  India  Act  of 

Houses.      ]  858,  it  was  provided  that  the  members  of  the  council  to 

advise  and  assist  the  governor-general,  though  appointed 

for  life,  during  '  good  behaviour,'  should  not  be  capable 

of  sitting  or  voting  in   either  House   of  ParUament.' 

»»  See  ante,  p.  307.  '  21  &  22  Vict.  c.  106,  sec.  19. 

«  See  ante,  p.  124.  And  see  Hans.  D.  v.  151,  pp.  784- 

«»  By  Act  23  Vict.  No.  91,  sec.  12.  790,  1582 ;  Id.  v.  187,  p.  1048 ;  lb. 

«  By  Act.  42  Vict.  No.  30,  sec.  6.  v.  196,  p.  1236. 
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And  in  1866,  in  the  Act  empowering  the  crown  to 
appoint  a  comptroUer  and  auditor-general,  and  an 
assistant-comptroller  and  auditor,  notwithstanding  that 
these  officers  were  likewise  to  serve  during  '  good  beha- 
viour,' a  tenure  which  renders  them  practically  indepen- 
dent of  ministerial  control,  they  were  declared  to  be 
ineligible  for  a  seat  in  the  House  of  Commons,  and  it  was 
further  enacted  that  no  peer  of  ParUament  should  be 
capable  of  holding  either  of  the  said  offices.*  And  the 
Parhamentary  Elections  Act  of  1868  provides  concern- 
ing the  puisne  judges  to  be  charged  with  the  trial  of 
election  petitions,  that  while  their  tenure  shall  be  similar 
to  that  of  other  judges,  which  excludes  them  from  the 
House  of  Commons,  no  judge  being  '  a  member  of  the 
House  of  Lords '  shall  be  appointed  an  election  judge.^ 
On  the  other  hand,  in  several  instances,  permanent 
non-poUtical  appointments,  as  paid  commissioners  of 
public  boards,  or  heads  of  administrative  departments, 
have  been  conferred  upon  peers,  thereby  enabling  them 
to  represent  their  departments  in  the  House  of  Lords, 
without  the  necessity  for  their  removal  from  office  upon 
a  change  of  ministry.* 

In  1867  a  case  of  considerable  interest  was  discussed  in  the  standing 
House  of  Commons,  affecting  the  position  of  perso&s  holding  the  counsel  to 
office  of  standing  counsel  to  certain  departments  of  state.     These  n^e^f^of 
functionaries  are  not  in  the  same  category  with  ordinary  public  offi-  state. 
cers,  it  being  merely  their  duty  to  advise  upon  legaJ  questions.     The 
appointment  is  necessarily  conferred  upon  a  barrister  of  high  pro- 
fessional standing,  and  gentlemen  of  this  class  often  aspire  to  a  seat 
in  Parliament.     The  standing  counsel  to  the  Board  of  Admiralty 

'  20&dOVict.  c.  d9,8ec.  3.   The  both  Houses.    See    Disqualification 

previous  comptroUer  of  the  exchequer  Acts  1876,  c.  70,  and  1878,  c.  30. 
{lA.  Monteaple),  whose   office  was  '  For  example,  Earl  of  Ohiches- 

identical    with    that  of  the    new  ter,    church    estates  commr.    since 

comptroller    and    aud.-gen.,  was   a  1850  (see  ant$y  p.  327) ;  Ld.  Monck, 

member  of  the  House  of  Peers.  Bat  commr.  of  Irish  church  temporalities 

see  Hans.  D.  v.  182,  p.  1862.  since  1871 ;  Ld.  Tenterden  appointed 

*•  81  &  32  Vict,  c  126,  sec.  11.  assist,  under-secy.  for  foreign  affairs 

See  first  draft  of  Bill,  No.  27, 1868.  in    1871,     and    became   permanent 

In  New  Zealand  the  disqualification  under-secy.  in  1873;  Ld.  Hampton, 

of  office-holders  (other  than  political  first    civ.    serv.    commr.  in     1876, 

functionaries)    extends,  equally,    to  Hans  D.  v.  227,  p.  513. 
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Cotmsel 
to  depart 
ments  of 
State. 


(who  is  in  receipt  of  a  salary  of  5001,  per  annum)  has  sat  in  the 
House  of  Commons  for  many  years,  retaining  his  office  under  suc- 
cessive administrations.  His  seat  was  not  affected  thereby  under 
the  Statute  of  Anne,  because,  technically  speaking,  the  office  was  not 
accounted  to  be  '  new,'  and  because  he  was  appointed  by  the  Board 
of  Admiralty  and  not  by  the  crownJ  In  like  manner,  there  is  an 
officer,  styled  the  judge-advocate  of  the  fleet,  who  is  appointed  under 
the  Naval  Discipline  Act  (29  &  30  Vict.  c.  109,' sec.  61),  *by  the 
Admiralty.'  This  office  is  not  accounted  political,  and  in  1867  was 
given  to  J.  W.  Huddleston,  Q.O.,  M.P.  for  Canterbury ;  *  and  on  his 
promotion  to  the  bench,  it  was  conferred  on  Mr,  Stavely  Hill,  Q.C, 
M.P.i  So  also  it  had  been  customary  for  the  standing  counsel  to 
the  board  of  control  for  India  to  sit  in  the  House  without  question.™ 
It  must  have  been  assumed  that  the  counsel  for  these  departments 
held  offices  that  were  not '  new '  under  the  Statute  of  Anne.'^  For 
in  regard  to  any  *  new '  office  under  that  statute,  the  acceptance 
thereof  disqualifies  for  election  and  forfeits  the  seat  of  a  member, 
whether  it  be  in  the  gift  of  the  crown  itself,  or  is  part  of  the  private 
patronage  of  a  minister  of  the  crown.<^  Whilst  the  mere  vacation  of 
the  seat,  on  being  appointed  to  a  non-disqualifying  office,  only  takes 
place  when  a  member  accepts  an  appointment  directly  '  from  the 
crown ' ;  that  is  to  say,  from  a  minister  distributing  the  crown 
patronage.P  In  1858,  when  the  Board  of  Control  was  abolished,  and 
a  secretary  of  state  for  India  appointed,  the  then  standing  counsel 
for  the  board  (Mr.  Wigram)  was  a  member  of  the  House,  and  con- 
tinued to  sit  therein  without  complaint.  But  in  1866  Mr.  Forsyth, 
who  then  filled  this  office,  and  who  had  been  returned  as  member  for 
the  borough  of  Cambridge,  was  petitioned  against,  and  it  was  decided 
by  an  election  committee  that,  by  the  combined  operation  of  the 
Statute  of  Anne  and  of  that  of  1858,  transferring  the  dominion  of 
India  to  the  crown,  the  office  of  standing  counsel  to  the  secretary  of 
state  for  India  became  a  '  new  office '  within  the  meaning  of  the 
Statute  of  Anne,  and  its  incumbent  thereby  precluded  from  sitting 
in  the  House  of  Commons.<i  Whereupon  the  seat  of  Mr.  Forsyth 
was  declared  void,  and  a  new  writ  was  issued  on  April  16,  1866. 
But  an  Act  of  Indemnity  was  passed  (receiving  three  readings  in 


J  Com  Pap.  1872,  v.  47,  p.  35. 

^  L.  T.  March  9, 1867,  p.  359. 

»  Ih.  March  6,  1875,  p.  327. 

»  Hans.  D.  v.  185,  p.  1204. 

»  See  ante,  p.  323. 

®  Harvey's  case  in  1839.  Rogers, 
Law  Elections,  ed.  1886.  pt.  2,  p.  6P0, 
Mir.  of  Pfcrl.  1839,  pp.  81,  276, 
432. 

»  Rogers,  Law  Elec.  ed.  1886,  pt. 


2,  p.  678.  Hats.  Prec.  v.  2,  p. 
•»  Com.  Jour.  v.  121,  p.  219. 


51  n. 
The 
House  was  informed  by  a  member 
of  this  committ^,  that  'an  acci- 
dental circumstance '  attending  the 
reconstruction  of  the  India  Office 
under  a  secretarv  of  state  'alone 
tended  to  make  Mr.  Forsyth's  office 
a  neto  one  under  the  Act  of  Anne.* 
Hans.  D.  v.  185,  p.  1335. 
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the  House  of  Commons  in  one  day),  to  relieve  Mr.  Forsyth  from  the 
Ic^l  pen&lties  he  had  unwittingly  incurred,  by  continuing  to  sit  in 
the  House  after  the  reconstruction  of  his  oflfice.*'  In  the  following 
session  a  Bill  was  introduced  into  the  House  of  Commons  to  do 
away  with  this  accidental  and  anomalous  disqualification,  by  enact- 
ing that  the  said  office  shall  not  be  deemed  one  to  render  its  incum- 
bent ineligible  for  a  seat  in  the  House.  Upon  the  motion  for  its 
second  reading,  the  Bill  met  with  great  opposition  on  the  ground  that 
'  the  policy  of  the  law  was  entirely  against  the  admission  to  that 
House  of  any  persons  who  were  appointed  by  the  chiefs  of  the  public 
departments,'  and  that  the  Bill  was  an  attempt  to  *  prejudice  the 
principle  of  a  large  and  important  public  statute,  resting  on  public 
policy,  by  taking  a  particular  case  out  of  it,  without  any  sound 
reasons  applicable  to  that  more  than  to  other  cases.'  It  was  accord- 
ingly withdrawn,  with  an  understanding  that  a  select  committee 
should  be  appointed,  to  consider  the  question  of  revising  the  disqual- 
ifications arising  out  of  the  Statute  of  Anne  ^  on  broader  and  more 
general  grounds.'  * 

While  there  is  a  decided  disposition  in  Paxliament  Re-eiec- 

.  ,      .  .  ,    ^ .  ,         .  tion  on 

to   insist  With  increasing   emphasis   upon   the  incom-  accepting 
patibility  of  a  seat  in  the  House  of  Commons  with  the  J^^^j' 
acceptance  of  a  non-political  oflSce  under  the  crown,  offices, 
there  has  been,  on  the  other  hand,  ever  since  the  intro- 
duction of  the  first  Reform  Act  of  1832,  a  growing 
conviction  in  the  minds  of  statesmen,  wholly  irrespective 
of  party  considerations,  that  the  clause  in  the  Statute  of 
Anne,  obliging  members  who  accept  ministerial  offices 
under  government  to  go  to  their  constituents  for  re- 
election, required  some  modification  in  order  to  adapt 
it  to  the  exigencies  of  our  modem  political  system." 
Originally   introduced   as  a  means  of  protecting   the 
House  of  Commons  from  the  undue  influence  of  the 
crown,  it  has  ceased  to  be  of  any  value  in  this  respect, 

'  Oom.  Jour.  v.  121, jp.  239,  Act  »  See  the  Right  Hon.  Mr.  Cave's 

29  Vict.  c.  20.     Mr.    Forsyth  re-  remarks  on  the  Bill  passed  in  1867 

tained  this  disqualifyiDg  office  until  (and  noticed  ante,  p.  318),  to  convert 

1872,  when  he  resigned  it.    He  was  the  office    of  vice-president  of  the 

re-elected  in  1874.  board  of  trade  into  an  under-secre- 

■  Sir  Roundell  Palmer  and  Mr.  taryehip,    expressly    to    avoid    the 

Ayrton.     Hans.  D.  v.  186,  pp.  1334,  obligation  of  re-election    upon  ac- 

1335.  ceptiDg  office.    Hans.  D.  v.  187,  p. 

«  lb.  pp.  1203, 1326-1335.  476. 
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and  has  frequently  operated  most  injuriously  to  the  public 
interests  by  limiting  the  choice  of  persons  to  form  part  of 
a  ministry  to  those  who  were  secure  of  re-election  upon 
their  acceptance  of  office.  Whatever  advantages  may 
accrue  from  the  continued  enforcement  of  this  provision, 
as  amended  by  the  Reform  Act  of  1867,  must  be  sought 
for,  as  will  be  presently  shown,  in  an  opposite  direction. 
Reap.  I^  should,  however,  be  premised,  that  the  reappoint- 

point-        ment  of  a  minister  of  the  crown  to  an  office  which  he  had 

ments  do  .  _      .  ,  ,  ^      .    .  ,  . 

not  vacate,  resigned,  either  upon  a  change  of  mimstry  or  otherwise 
— but  to  which  no  one  else  had  been  appointed  in  the  in- 
terim— ^has  never  been  accounted  '  a  new  appointment  * 
under  the  statute,  so  as  to  vacate  the  seat;  inasmuch  as 
ministerial  offices  are  not  avoided  by  a  mere  resignation 
thereof,  but  only  upon  the  appointment  of  a  successor.^ 
Proposed  When  the  Eeform  Bill  of  1832  was  under  discussion 

tSruw  ^  in  the  House  of  Lords,  it  was  proposed  by  the  Marquess 
requiring  of  Northampton  to  insert  a  clause  therein  to  render 
to  be  re-  it  Unnecessary  for  members  of  the  House  of  Commons 
to  vacate  their  seats  upon  the  acceptance  of  poUtical 
offices.  Earl  Grey  (the  prime  minister)  stated  that  he 
was  favourably  inclined  to  the  proposition,  as  it  ap- 
peared to  him  that  great  inconveniences  resulted  from 
the  present  practice,  which  more  than  counterbalanced 
any  advantages  attached  to  it.  But  it  was  judged  to 
be  imprudent  to  risk  giving  additional  strength  to  the 
opponents  of  the  Eeform  Bill  by  attempting  to  introduce 
into  it  an  amendment  so  liable  to  be  misunderstood.'' 
Accordingly,  Lord  Northampton  brought  in  a  separate 
Bill  for  the  purpose.  The  Duke  of  Wellington,  who 
then  led  the  opposition  in  the  House  of  Lords,  declared 
his  opinion  that  some  such  measure  would  be  necessary 
in  consequence  of  the  passing  of  the  Eeform  Bill,  but 


elected. 


^  See  2  Hats.  Free.  pp.  46  n,  Stat.  54  Geo.  III.  c.  16. 

394.  And  the  case  of  the  chief  secy.  "  Mir.  of  Pari.  1831-2,  p.  2382 ; 

for   Ireland,  reappointed  by  a  dif-  Grey,  ParL   Gov.  ed.  1864,  p.  126 ; 

ferent  lord-lieutenant.    lb.  p.  66  n ;  Hans,  D.  v.  189,  p.  740. 
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he  conceived  that  it  ought  to  originate  with  the  govern- 
ment. The  other  peers  who  took  part  in  the  debate, 
though  generally  favourable  to  the  Bill,  required  more 
time  to  consider  it:  it  was  therefore  postponed  and 
ultimately  dropped.^ 

In  1834  a  similar  motion  was  proposed  by  a  private 
member  in  the  House  of  Commons,  but  it  met  with 
little  favour.  An  amendment  was  moved  to  substitute 
a  plan  for  members  of  government  to  be  allowed  seats 
in  the  House  ex  officio^  but  without  the  privilege  of  Ex-offhrxi^ 
voting,  unless  returned  by  a  constituency/  This  pro-  ®^^' 
posal  proved  still  more  unacceptable  to  the  House,  and, 
after  a  speech  from  the  chancellor  of  the  exchequer 
(Lord  Althorp),  in  which  he  said  that  the  undoubted 
inconvenience  occasioned  by  the  present  law  was  not 
sufficient  to  justify  'a  valuable  privilege  of  the  people' 
being  taken  away,  although  hereafter  it  might  be  so  in- 
creased as  to  render  it  necessary  to  adopt  such  a  proposi- 
tion, the  motion  and  amendment  were  both  withdrawn.* 

Several  years  elapsed  before  this  question  was  again 
mooted  in  Parliament.  But  upon  the  revival  of  the 
agitation  for  reform,  by  Lord  John  Eussell  in  1852,  this 
knotty  point  once  more  presented  itself  for  solution. 
Coupled  with  a  wider  extension  of  the  suffrage,  it  was 
probable  that  the  facilities  then  afforded  for  the  intro- 
duction of  the  Queen's  ministers  into  the  House  of 
Commons  would  be  materially  diminished  by  any  new 
measure  of  reform.  This  consideration  gave  additional 
weight  to  the  arguments  in  favour  of  a  change  in  the 
existing  law.  Wherefore,  Lord  John  Eussell,  in  the 
new  Reform  Bill  submitted  to  the  House  of  Commons 
just  before  the  break-up  of  his  ministry  in  1852,  made 
an  attempt  to  obtain  its  modification.     Warned  by  the 


»  Mir.  of  Pari.  1831-2,  pp.  2669,  fonner  chapter,  see  ante,  voL  1,  p. 

2808.  34. 

y  The  grave  ohjections  to  such  an  ■  Mir.  of  Pari.  1834,  pp.  1431- 

arraogement  have  heen  noticed  in  a  1436. 
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Proposal     fate  of  previous  efforts  in  this  direction,  he  contented 
seat  himself  with  proposing  that  a  member  of  the  House 

be^v^S^  who,  at  the  time  of  his  election,  held  an  office  under 
by  a         government,  should  not  be  required  to  go  for  re-election 
offi^^^    upon  a  mere  change  of  office.     This  was  intended  to 
meet  the  argument  so  often  urged  against  the  larger 
proposition,  that  a  constituency  having  chosen  a  free 
and  independent  man  as  its  representative,  had  a  right 
to  an  opportunity  of  reconsidering  its  choice  when  he 
undertook  the  trammels  and  responsibilities  of  public 
employ.    Adverting   to   this,  Lord  John  Eussell  said, 
'  It  appears  to  me,  that  the  electors  having  once  had 
an  opportunity  of  deciding  when  their  representative 
accepted  an  office  under  the  crown,  he  should  not  again 
be  called  upon    to  appear  before  them  on  changing 
his  office.'  *    But  the  Bill  did  not  pass,  so  that  the  law 
concerning  the  vacation  of  seats  remained  unaltered. 

A  Bill  to  prevent  the  necessity  for  vacating  a  seat  in  the  Com- 
mons upon  a  mere  change  of  office  was  brought  in  by  a  Mr.  Wright- 
son  in  1855.^  It  appeared  to  excite  but  little  interest,  and,  after  a 
very  short  debate,  was  rejected  on  the  second  reading  by  a  small 
majority.®  In  1858,  Mr.  Wrightson  again  moved  for  leave  to  bring 
in  a  Bill  to  this  effect,  but  the  motion  was  negatived  on  division 
without  any  discussion.*  He  renewed  his  application  in  1859  (at 
the  beginning  of  a  new  Parliament),  but  with  a  similar  result.®  It 
is  evident  that  the  House  was  not  prepared  to  entertain  any  such 
proposition  when  mooted  by  a  private  member. 

In  1854,  Lord  John  Eussell,  as  the  mouthpiece  of 

Lord  Aberdeen's  coalition  ministry,  introduced  another 

Eeform  Bill,  which  contained  a  clause  to  do  away  with 

That  re-     the  necessity  for  re-election,  in  the  first  instance,  upon 

BhTuS'be   ^  Daember  of  the  House  of  Commons  accepting  office  as 

dispensed   a  minister  of  the  crown.     In  advocating  this  provision, 

his  lordship  commented  upon  the  inconvenience  and 

embarrassment  occasioned  by  the  existing  law ;  argued 


•  Hans.  D.  v.  119,  p.  267.  ^  lb,  v.  148,  p.  1544. 

»»  lb.  V.  137,  p.  632.  •  lb.  V.  154,  p.  704. 

«  lb.  pp.  1279-1281. 
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that  the  particular  constituency  rarely  considered  the 
question  involved  in  the  acceptance  of  office  by  their 
representative,  but  often  opposed  his  return  upon  totally 
different  grounds;  and  pointed  out  that  the  true  re- 
sponsibility of  a  member  accepting  a  shaie  in  the 
government  lay  to  the  House  itself  and  not  to  his  own 
constituents,  while  he  was  confessedly  at  liberty  to 
change  his  course  of  politics  without  reference  to  his 
constituents,  until  he  sought  a  renewal  of  trust  at  their 
hands.'    But  this  Bill  did  not  pass. 

In  1859  a  Reform  Bill  was  submitted  to  the  House 
of  Commons  by  Mr.  Disraeli,  as  the  organ  of  the  Earl  of 
Derby's  administration,  which  contained  a  clause  (No. 
68)  to  dispense  with  the  necessity  for  re-election  in  the  ^**  * 
case  of  a  member  who  had  been  elected  when  holding  election 
an  office  of  profit  under  the  crown,  upon  his  again  ac-  ^e  re- 
cepting  any  office  of  profit  (not  being  a  disqualifying  quired, 
one) '  while  he  continues  to  be  such  member.'  *     This,  it 
will  be  observed,  was   a  peculiar  provision,  differing 
from  any  previous  attempt  to  amend  the  Statute  of 
Anne.     It  was  not  commented  upon,  or  discussed,  in 
the  House,  during  the  debates  on  the  Bill,  which  was 
thrown  out  upon  its  second  reading. 

In  1860,  Lord   John   Eussell,   on   behalf  of  Lord 
Palmerston's  administration,  again  introduced  a  Eeform 
Bill.     His  speech  on  this  occasion  contained  no  direct 
reference  to  the  point  we  are  now  considering,  although 
it  dwelt  upon  the  service  rendered  to  the  constitution 
by  small  boroughs  in  facihtating  the  introduction  of 
ministers  of  the  crown  into  Parhament.*"     But  by  the 
30th  clause  of  the  Bill  it  was  proposed  to  enact — in  the  in  the 
terms  of  Mr.  Disraeh's  Bill  for  the  preceding  year— that  ^^^na-^* 
it  should  not  be  necessary  for  a  member  who  had  been  ons  hold- 
elected  whilst  holding  an  office  under  the  crown,  to  go  office. 

'  Hana.  D.  v.  130,  p.  508,  and    p.  678. 
fiee  p.  630.  »"  Hant.  D.  v.  156,  p.  2068. 

*  Com.  Pap.  1869, 1st  sess.  t.  2, 
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for  re-election  upon  his  accepting  another  office, '  while 
he  continues  such  member ' ;  provided  only,  that  any 
subsequent  acceptance  of  office  shall  be  '  upon  or  im- 
mediately before  his  resignation  of  the  office '  previously 
held  by  him.*  After  much  debate,  this  Bill  was  with- 
drawn without  any  discussion  having  ensued  upon  this 
particular  clause.  The  Eeform  question  was  then 
allowed  to  slumber  for  several  years. 
Reform  At  length  in  1866,  after  the  death  of  Lord  PaJmer- 

1866.^^  ston,  the  attention  of  the  House  of  Commons  was  again 
aroused  to  the  state  of  the  representation,  and  a  Reform 
Bill  was  laid  upon  the  table  by  Mr.  Gladstone,  as  the 
organ  of  Earl  Eussell's.  ministry.  Strange  to  say,  this 
Bill  contained  no  clause  concerning  the  vacation  of  seats 
on  accepting  office  ;  an  omission  which,  considering  that 
Lord  Eussell  had  repeatedly  advocated  some  change  in 
the  law  on  this  subject,  can  only  be  attributed  to  an 
unwillingness  on  the  part  of  Mr.  Gladstone  to  reopen 
the  question.^  But  this  Bill  also  shared  the  fate  of  its 
predecessors. 

Up  then  to  the  year  1867,  the  principle  embodied  in 
the  Statute  of  Anne,  requiring  a  member  to  submit  his 
acceptance  of  an  office  under  the  crown,  upon  every  oc- 
casion and  under  all  circumstances,  to  the  approval  of 
his  constituents,  was  resolutely  and  persistently  main- 
tained by  the  legislature  ;  ^  notwithstanding  that  some 
modification  thereof,  more  or  less  extensive,  had  been 
proposed  by  successive  administrations,  and  advocated 
by  political  writers  of  abiUty  and  repute  for  upwards  of 
thirty  years.* 

*  Hans.  D.  v.  167.  App.  p.  vi.        Eemarks  upon  the  Working  of  the 
J  This  surmise  is  corroborated  by    Eeform  Bill,  as  it  affects  One  of  the 

Mr.  Gladstone's  remarks  upon  this  Royal  Prerogatives   (a    pamphlet), 

question  in  the  following  session.  Ih.  printed   by  Gilbert  and  Rivington, 

V.  186,  p.  471.  London,   1831 ;  Ed.  Rev.  v.  61,  p. 

^  May,  Const.  Hist.  v.  1,  p.  308.  40 ;  v.  96,.  p.  600 ;  v.  106,  p.  282  ; 

*  For  example :  Earl  Grey  on  by  Mr.  W.  R.  Grepr  in  North  Brit. 
Pari.  Gov.  ed.  1864,  pp.  126,  239;  Rev.  May  1862,  No.  1.  On  the 
Hearn,  Gov.  of  Eng.  p.  262 ;  Brief  other  side,  see  Toulmin  Smith,  Pari. 
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In  1867,  however,  it  once  more  devolved  upon  Mr.  indifferent 
Disraeli,  as  the  organ  of  Earl  Derby's  administration,  to  in  i867. 
submit  to  Parliament  a  Bill  to  amend  the  laws  relating 
to  the  representation  of  the  people,  which,  after  under- 
going protracted  discussion  in  the  House  of  Commons, 
was  finally  agreed  to  by  both  Houses.  As  originally 
introduced,  the  37th  clause  of  this  Bill  was  an  exact 
transcript  of  the  68th  clause  of  Mr.  Disraeli's  Breform 
Bill  of  1859.°*  But  objection  being  taken  in  committee 
that  this  clause  might  be  so  construed  that  *  a  defeated 
government  could  again  take  office  without  re-election,' 
whereas  it  was  the  sense  of  the  House  that  *  it  should 
be  clearly  limited  to  changes  in  the  existing  government 
after  the  members  had  been  once  re-elected,'  the  go- 
vernment consented  to  withdraw  the  clause  and  substi- 
tute another  to  that  eflfect."  Upon  the  introduction  of 
the  new  clause,  it  was  agreed  to  without  a  division,  Mr. 
Gladstone  expressing  his  approval  of  the  alteration  of 
the  law  as  being  the  removal  of  a  very  serious  inconve- 
nience, which  more  than  outweighed  the  small  consti- 
tutional privil^e  hitherto  enforced  against  a  member 
of  the  House  of  Commons  whenever  he  might  accept  an 
office  from  the  crown.** 

In  the  House  of  Lords,  in  committee  on  the  Bill,  an 
attempt  was  made,  by  Earl  (5^rey,  to  substitute  for  the 
clause  above-mentioned  another  which,  instead  of  merely 
permitting  members  to  exchange  one  office  for  another 
without  vacating  their  seats,  should  render  re-election 
unnecessary  whensoever  a  member  of  Parliament  should 
accept  of  any  office  now  tenable  by  law  with  a  seat  in 
the  House  of  Commons.  His  lordship  argued  that  this 
*  useless  check '  should  be  removed,  because  of  the  in- 
creasing difficulty  of  ensuring  the  re-election  of  persons 

Kememb.  1867-8,  p.  54 ;  Quar.  Rev.    Bill,  1867,  Bill  79. 
V.  94,  p.    602 ;    Warren,  Election  »  Hans.  D.  v.  188,  p.  302. 

Law,  edit.  1857,  p.  189.  *»  lb,  pp.  301,  614-616. 

"  Representation  of  the  People 
VOL.    II.  Z 
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Reform  selected  by  the  crown  as  the  most  suitable  to  fill  the 
\mf  great  offices  of  state ;  and  because  it  was  highly  desirable 
that  such  persons  should  not  be  dependent  for  their 
seats  on  the  caprice  of  particular  electoral  bodies.  A 
further  reason  for  the  proposed  change  was  predicated 
upon  the  introduction  into  this  Bill  of  the  novel  principle 
of  the  representation  of  minorities,  by  the  clause  enacting 
that  at  a  contested  election  for  any  county  or  borough 
represented  by  three  members,  no  person  shall  vote  for 
more  than  two  candidates.  It  was  urged  that  a  mem- 
ber elected  by  the  minority  in  one  of  these  constituencies 
would  almost  inevitably  lose  his  seat  if  required  to  pre- 
sent himself  for  re-election,  on  account  of  his  acceptance 
of  office  from  the  crown.' 

Earl  Grey's  amendment  was  opposed  by  the  Earl  of 
Derby,  on  the  ground  that,  however  convenient  such  an 
arrangement  might  be  to  a  government,  it  would  be  an 
invasion  of  the  constitutional  rights  of  the  electors  to 
declare  that  a  person  whom  they  had  chosen  whilst  in 
an  independent  position,  and  free  to  devote  the  whole 
of  his  time  and  attention  to  his  duties  on  their  behalf, 
but  who  had  afterwards  accepted  an  office  which  must 
require  a  great  portion  of  his  time,  and  also  to  a  certain 
extent  must  cripple  his  independent  judgment,  should 
not  have  to  go  before  his  constituents,  in  order  to  know 
whether,  in  these  altered  circumstances,  they  were 
willing  to  continue  him  as  their  representative.  It  was 
further  contended  that  it  was  not  only  essential  that 
the  government  as  a  body  should  possess  the  confidence 
of  the  House  of  Commons,  but  also  that  every  member 
of  the  administration  should  enjoy,  in  his  own  person, 
and  as  a  component  part  of  the  executive,  the  full  and 
perfect  confidence  of  the  constituency  which  had  re- 
turned him  to  Parliament.     These  arguments  prevailed 


'  Hans.  D.  v.  189,  p.  740. 
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with  the  House,  and  Earl  Grey's  amendment  was  nega- 
tived, without  a  division." 

The  clause  as  finally  agreed  to  by  Parliament  is  as  ^™°*® 
follows :— *  Whereas  it  is  expedient  to  amend  the  law  the  law. 
relating  to  offices  of  profit,  the  acceptance  of  which 
from  the  crown  vacates  the  seats  of  members  accepting 
the  same,  but  does  not  render  them  incapable  of  being 
re-elected  :  Be  it  enacted,  that  where  a  person  has  been 
returned  as  a  member  to  serve  in  Parliament  since  the 
acceptance  by  him  from  the  crown  of  any  office  described 
in  Schedule  H  to  this  Act  annexed,  the  subsequent  ac-  dispensing 
ceptance  by  him  from  the  crown  of  any  other  office  or  ^^ 
offices  described  in  such  schedule,  in  lieu  of  and  in  im-  re-eiec- 
mediate  succession  the  one  to  the  other,  shall  not  vacate  1  dia^ 
his  seat.'*  o'«ffi<^- 

This  new  enactment  would  seem  to  be  a  reasonable 
settlement  of  this  long-contested  point.  It  preserves  to 
every  constituency,  that  has  returned  a  member  to  Par- 
liament untrammelled  by  the  fetters  of  office,  an  oppor- 
tunity of  reconsidering  their  choice,  upon  their  representa- 
tive agreeing  to  assume  such  a  responsibility  ;  and  it  is, 
to  this  extent,  a  check  upon  members  who  might  be 
disposed  to  ignore  the  conditions  upon  which  they  had 
been  elected  to  serve  in  Parliament  by  a  particular  con- 
stituency. On  the  other  hand,  it  enables  a  member, 
whose  acceptance  of  office  '  from  the  crown  '  has  been 
ratified  by  the  suffrages  of  the  electors,  to  change  from 
one  such  office  to  another  without  the  personal  trouble 
and  inconvenience  to  public  business,  which  would  re- 
sult from  his  having  again  to  offer  himself  for  re-elec- 
tion :  provided  only  that  the  change  be  immediate,  and 
that  the  office  subsequently  accepted,  as  well  as  that 
which  has  been  relinquished,  be  an  office  actually 
designated  in  the  schedule." 

•  Hans.  D.  v.  189,  pp.  744-747.  "  See  May,  Pari.  Prac.  edit.  1883, 

«  30  &  ai  Vict.  c.  102,  sec.  52.     p.  704. 
Hans.  D.  V.  188,  p.  1475. 
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Prece.  A  similar  case  had  arisen  in  1809,  when  Mr.  Perceval,  the  chan- 

dents.  cellor  of  the  exchequer  in  the  *  Portland  Administration,'  was  com- 

missioned by  the  king, — upon  the  Duke  of  Portland's  resignation, — 
to  form  a  new  ministry.  He  thereupon  assumed  the  office  of  first 
lord  of  the  treasury,  in  addition  to  that  of  chancellor  of  the 
exchequer.  Upon  the  question  whether  this  necessitated  his  re- 
election, he  took  the  advice  of  the  speaker  of  the  House  of  Commons, 
the  lord  chancellor,  and  the  law  officers  of  the  crown.  All  these 
authorities  concurred  in  the  opinion  that  hisrseat  was  not  vacated.' 
But  in  1861  Lord  Palmerston,  then  first  lord  of  the  treasury,  vacated 
his  seat  and  went  for  re-election  upon  accepting  from  the  crown  the 
lord-wardenship  of  the  Cinque  Ports.^ 

In  February  1868,  upon  the  resignation  of  Earl  Derby,  the 
ministry  was  reconstructed  by  Mr.  Disraeli,  who  became  premier. 
None  of  the  ministers  who  retained  their  former  offices,  or  who 
simply  exchanged  offices,  were  required  to  go  for  re-election. 

In  August  1873,  Mr.  Gladstone,  first  lord  of  the  treasury,  as- 
sumed, in  addition  thereto,  the  office  of  chancellor  of  the  exchequer. 
It  was  contended,  by  some  {>ersons,  that  under  these  circumstances 
the  law  necessitated  his  going  for  re-election  ;  but  he  was  properly 
advised  by  the  crown  law  officers  that  this  was  needless,  as  an  ex- 
change ckf  office,  and  an  accumulation  of  office,  by  a  minister  of 
the  crown,  are  identical  in  principle." 

The  offices  of  profit  referred  to  in  the  Act  are  thus 
enumerated  in  Schedule  H : — 


Offices  of 
profit. 


Lord  High  Treasurer. 

Commissioner  for  executing  the  offices  of  Treasurer 

•of  the  Exchequer  of  Great  Britain  and  Lord  High 

Treasurer  of  Ireland 
President  of  the  Privy  Council. 
Vice-President  of  the  Committee   of  Council 

Education. 
Comptroller  of  her  Majesty's  Household.   • 
Treasurer  of  her  Majesty's  Household. 
Vice-Chamberlain  of  her  Majesty's  Household. 
Equerry  or  Groom  in  Waiting  on  her  Majesty. 


for 


»  Walpole,  Life  of  Perceval,  v.  2,  2,  p.  207. 
p.  62.     Colcheeter  Diary,  v.  2,   p.  «  L.  T.  v.  56,  p.  246.    See  Sat. 

m.  Rev.  Sept.  13, 1878. 

y  AMej,  Life  of  Palmerston,  v. 
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Any  Principal  Secretary  of  State. 

Chancellor   and  Under-Treasurer  of  her  Majesty's 

Exchequer. 
Paymaster-General. 
Postmaster-General. 
Lord  High  Admiral. 
Commissioner  for  executing  the  office  of  Lord  High 

Admiral. 
Commissioner  of  her  Majesty's  Works  and  Public 

Buildings. 
President  of  the  Committee  of  Privy  Council  for 

Trade  and  Plantations. 
Chief  Secretary  for  Ireland. 
The  President  of  the  Local  Government  Board.* 
The  Secretary  for  Scotland.*" 
Chancellor  of  the  Duchy  of  Lancaster. 
Judge- Advocate-General. 
Attorney-General  for  England. 
Solicitor-General  for  England. 
Lord  Advocate  for  Scotland. 
Solicitor-General  for  Scotland. 
Attorney-General  for  Lreland. 
Solicitor-General  for  Ireland. 

The  foregoing  list  is  nearly  identical  with  that  given 
in  the  previous  chapter,  wherein  is  enumerated  the 
officers  of  which  an  administration  is  usually  composed."* 
But  it  omits  certain  subordinate  functionaries,  attached 
to  the  royal  household, — such  as  captains  of  the  gentle- 
men-at-arms and  of  the  yeomen-of-the-guard, — ^who  are 
occasionally  appointed  from  the  benches  of  the  House 
of  Commons.  These  gentlemen  necessarily  vacate  their 
seats  on  receiving  their  appointments,  but  are  not  in- 
variably required  to  seek  for  re-election.  And  it  makes 
no  mention  of  the  political  under-secretaries,  who,  as 


•  By  34  &  35  Vict.  c.  70,  sec.  4       »»  By  48  &  49  Vict.  c.  61,  sec.  3. 
«  See  ante,  p.  202. 


842 


THE   MINISTERS   OF  THE   CEOWN. 


Motion  to 
repeal 
provisions 
in  Statute 
of  Anne. 


Law  in 
Canada. 


In  Aus- 
tralia. 


we  have  previously  explained,  do  not  vacate  their  seats 
on  receiving  their  appointments;'  but  are  still  obliged 
to  do  so  if  promoted  to  a  higher  ministerial  office.*^ 

On  February  23,  1869,  Viscount  Bury  moved  for  leave  to  bring 
in  a  Bill  into  the  House  of  Commons  to  repeal  the  provisions  of  the 
Statute  of  Anne,  which  require  the  re-election  of  members  accepting 
office  under  the  crown.  But  it  being  evident,  from  the  debate  which 
ensued,  that  the  House  was  unwilling  to  entertain  this  proposal, — 
considering  that  the  clause  in  the  Reform  Act  of  1867  had  gone  far 
enough  in  mitigating  the  severity  of  the  Statute  of  Anne, — the 
motion  was  withdrawn.*^  On  May  12,  1874,  Mr.  Yorke  moved  to 
resolve,  that  in  the  interest  of  the  public  service,  metnbers  accepting 
the  office  of  attorney-  or  solicitor-general  should  not  be  required  to 
vacate  their  seats.  But,  after  a  short  debate,  the  motion  was  nega- 
tived, without  a  division.* 

In  Canada,  where,  as  a  general  rule,  the  English 
parliamentary  practice  prevails,  the  law  concerning  the 
vacation  of  seats  on  accepting  office  has  been  modified 
in  a  similar  direction  ever  since  1853.  First,  by  the 
statute  16  Vict.  c.  154,  and  afterwards  by  the  amended 
statute  20  Vict.  c.  22,  sec.  7,  it  was  provided,  that  if  a 
member  of  the  legislative  assembly,  or  an  elected  mem- 
ber of  the  legislative  council,  who  holds  any  of  the 
(enumerated)  offices  forming  part  of  the  provincial  ad- 
ministration, '  resigns  his  office,  and  within  one  month 
after  his  resignation  accepts  any  other  of  the  said  offices, 
he  shall  not  thereby  vacate  his  seat  in  the  said  assembly 
or  council.'^ 

It  is  worthy  of  notice,  as  indicative  of  colonial  opinion  upon  this 
subject)  that  the  constitution  which  was  established  in  South  Aus- 
tralia, upon  the  introduction  of  '  responsible  government '  in  1856, 


'  Ante,  p.  317. 

'  Oaee  of  Mr.  Himt,  secretary  to 
the  treasury,  whose  seat  was  vacated 
on  Feb.  28,  1868,  by  his  acceptance 
of  the  office  of  cnancellor  of  the 
exchequer.  See  Mr.  Stansfeld's  case, 
in  1871,  May.  Pari.  Prac.  ed.  1883, 
p.  704  n. 

»>  Hans.  D.  v.  194,  p.  210. 

*  /d.v.  210,p.  176. 


P- 


^  Con.  Stat,  of  Canada  (1887) 
181.    It  has  been  held  by  the 


Canadian  courts  that  such  changes 
may  be  made  oftener  than  once 
within  the  month;  and  that  they 
are  not  limited  to  dianffes  in  an  ex- 
isting ministry.  U.C.Q.B.  Rep.  v. 
17,  p.  310;  U.C.C.P.  Rep.  v.  8,  p. 
479. 
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expressly  permitted  a  member  of  either  House  (both  chambers  being 
elective),  to  accept  a  political  office  in  the  ministry  without  being 
required  to  go  for  re-election.'  Herein  South  Australia  differed 
from  her  sister  colonies  of  New  South  Wales,  Victoria,  and  Tasmania. 
In  ^t,  it  is  only  in  this  colony  and  in  New  Zealand  that  the  ex- 
periment has  been  tried  of  dispensing  with  the  vacation  of  the  seat 
of  a  member  accepting^  a  nunisterial  office.*^  Avowedly  introduced 
in  order  to  save  the  country  from  the  cost  and  excitement  entailed 
by  frequent  elections,  and  to  facilitate  a  speedy  re-adjustment  of 
offices  upon  a  change  of  ministry,  the  ex{>eriment  hsks  failed  in  both 
colonies ;  and  by  removing  an  obvious  impediment  to  frequent 
ministerial  chan|res,  it  has  fostered  the  element  of  instability,  which 
is  one  of  the  most  serious  evils  incident  to  parliamentary  government. 
During  the  first  twenty  years  of  responsible  government  in  South 
Australia  (1856-1876),  there  were  no  less  than  twenty-nine  successive 
administrations  :  a  result  to  which  the  feicilities  of  change,  afforded 
by  the  regulation  in  question^  must  have  largely  contributed. >*  In 
the  session  of  1865-6  the  South  Australian  ministers  submitted  to 
the  local  Parliament  a  Bill  to  amend  the  constitution,  which  con< 
tained  a  provisicm  to  abolish  this  objectionable  innovation,  and  to 
oblige  members  accepting  any  ministerial  office  to  go  to  their  con- 
stituents for  re  election.^  The  introduction  of  such  a  clause  be- 
tokens a  changd  of  opinion  on  the  part  of  colonial  statesmen,  and  a 
desire  to  revert  to  ancient  constitutional  practice  in  this  particular. 
But  the  Bill  was  thrown  out  on  its  second  reading.  The  clause  i  n 
question  was  much  opposed,  principally  on  the  ground  that,  as  the 
duration  of  the  legislature  was  limited  to  three  years,  further  minis- 
terial elections  were  undesirable.P  No  further  attempt  has  since 
been  made  to  amend  the  constitution  in  this  direction,  and  as  the 
existing  law  is  said  to  be  working  '  smoothly  and  well,'  it  is  unlikely 
that  any  change  will  take  place.^ 

Having  ascertained  the  circumstances  under  which  what  con- 
a  member  of  the  House  of  Commons  is  required,  by  law,  ^^JJ^pt- 
to  vacate  his  seat,  upon   accepting  office  under  the  *^®^ 
crown,  we  have  next  to  enquire,  what  constitutes  an 
acceptance  of  office  sufficient  to  justify  the  issue  of  a 
new  writ  ?  

'  Local  Ordinance,  No.  2,  of  1855-    160,181. 
6,  passed  under  the  authority  of  the  *  lb,  pp.  206,  209. 

Imp.  Act,  13  &  14  Vict.  e.  59.  ^  S.  Aust.  Pari.  Debates,  Jan.  9, 


See  Com.  Pap.  1862,  v.  37,  pp. 
166-170.    S.  Australia  ParL  Proc  *>  Private    letter    from    colonial 

1867,  V.  2.    No.  22,  p.  71.  under-secy.  of  Aust.  dated  June  18> 

*>  Forster,  South  Australia,  pp.  1868. 
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Agree- 
ment to 
accept 
office  va- 
cates seat. 


Prece- 
dents* 


Ordinarily,  and  as  a  matter  of  convenience,  mere 
agreement  to  accept  a  disqualifying  office  vacates  the 
seat.*  But  such  agreement  should  be  distinctly  stated, 
as  the  ground  of  vacancy  ;  and,  at  any  rate,  in  offering 
himself  for  re-election  the  candidate  must  appear  before 
his  constituents  as  an  actual  office-holder  under  the 
crown,  in  order  to  legalise  his  new  election  after  accept- 
ing the  particular  office. 

In  1801  Mr.  Addington,  being  at  the  time  a  member  of  the  House 
of  Commons,  received  the  king's  commands  to  form  a  new  adminis- 
tration, in  which  it  was  intended  that  he  should  fill  the  post  of  chan- 
cellor of  the  exchequer.  The  arrangements  for  the  new  ministry 
were  in  progress,  when  they  were  interrupted  by  the  king's  illness. 
Believing  that  the  delay  would  be  short,  Mr.  Addington  thought  to 
expedite  matters  by  accepting  the  Chiltem  Hundreds.  Thereupon, 
on  February  19,  a  new  writ  was  ordered.  Mr.  Addington  had  fully 
anticipated  that  his  appointment  as  chancellor  of  the  exchequer 
would  have  taken  place  before  his  re-election.  But  this  was  pre- 
vented by  the  continued  illness  of  the  king ;  and  he  was  again  re- 
turned, and  took  his  seat  in  the  House  on  February  27,  not  as  a 
minister  of  the  crown,  but  as  a  private  member.  It  was  not  until 
March  14  that  the  king  was  sufficiently  recovered  to  admit  of  his 
receiving  the  seals  from  Mr.  Pitt,  and  transferring  them  to  Mr. 
Addington.  This  formal  acceptance  of  office  by  Mr.  Addington 
again  vacated  his  seat ;  and  it  was  March  23  before  he  re-appeared 
in  the  House  as  a  minister  of  the  crown.°  This  double  election 
would  have  been  avoided  had  Mr.  Addington  been  able  to  vacate  his 
seat  in  the  first  instance,  on  the  ground  of  his  having  '  agreed  to 
accept '  the  office  of  chancellor  of  the  exchequer."  Technically,  this 
would  have  been  quite  justifiable,  but  wheUier  the  probable  forma- 
tion of  the  new  administration  was  likely  to  be  affected  by  the  state 
of  the  king's  health,  we  are  unable  to  determine. 

In  1864  Mr.  Bruce  accepted  the  office  of  vice-president  of  the 
committee  of  council  on  education,  a  post  which  can  only  be  held 
by  a  privy  councillor.  Upon  the  motion  for  the  issue  of  a  new  writ, 
it  was  objected  that  Mr.  Bruce  had  not  yet  been  sworn  in  as  a 
member  of  the  privy  council.  Secretary  Sir  George  Grey  replied, 
that  in  several  similar  cases  persons  appointed  had  not  been  sworn 
in  as  privy  councillors  until  after  the  issue  of  the  writ,  and  the  re- 
election of  the  member.     The  motion  for  the  writ  was  withdrawn  at 


165. 


*  Hats.  Prec.  v.  2,  p.  61  n.  »  See  Mr,   Rose's  case  in  1804, 

May,  Oonst.  Hist.  v.  1,  pp.  164,    cited  in  2  Hata.  p.  46  n. 
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the  moment,  but  again  moved  later  in  the  evening,  and  agreed  to 
without  further  remark.^  Complaint  having  been  made  of  this  pro- 
ceeding at  the  next  sitting,  the  attorney-general  stated  that  it  had 
been  repeatedly  decided,  '  that  a  V8w»ncy  under  the  Act  of  6  Anne 
c.  7  attached  on  the  earliest  proof  of  the  acceptance,  whether  by 
letter,  word  of  mouth,  the  kissing  of  hands,  or  in  any  other  manner, 
however  informal ;  and  that  it  was  not  necessary  to  wait  for  the 
complete  appointment,  but  that  then  the  writ  might  be  issued,  and 
the  election  take  place  ;  and  if  afterwards  the  appointment  were 
completed  by  warrant,  letters  patent,  or  in  any  other  form,  no 
new  vacancy  was  thereby  created,  because  such  appointment  was 
merely  the  sequel  to  the  acceptance  of  the  offer  of  office  which  had 
occasioned  the  original  vacancy.'  ....  Therefore  '  the  House  need 
be  under  no  alarm  for  having  issued  the  writ ;  on  the  contrary,  it 
would  have  been  a  departure  from  law  not  to  have  issued  it.'* 

'  It  is  the  period  of  the  acceptance  of  office,  and  not  the  period 
at  which  the  patent  is  made  out,  to  which  the  law  is  applicable.'  On 
this  principle,  Mr.  Wynn  was  declared  not  to  have  vacated  his  seat 
for  Montgomeryshire,  though  he  had  received  a  patent  reappointing 
him  to  an  office  he  had  held  for  years,  but  which  was  annulled  by 
the  demise  of  the  crown,  which  patent  was  dated  subsequently  to  his 
election,  Ms  acceptance  having  been  previous  thereto.* 

But  while  it  is  customary  to  issue  a  new  writ  so  When  the 
soon  as  a  member  has  agreed  to  accept  a  disqualifying  ^w^writ 
office,  mere  agreement  does  not  of  itself  disqualify.**        d^L^ 

A  mere  agreement  to  accept  the  Chiltem  Hundreds  will  not 
suffice,  but '  before  the  motion  for  a  new  writ  could  be  made,  certain 
forms  must  be  gone  through.' <^  But  when  a  member  applied  in 
general  terms  for  the  Chiltem  Hundreds  by  letter,  through  a  friend, 
and  then  1^  England,  a  new  writ  was  ordered,  the  technical  objec- 
tion being  overruled.* 

It  is  true  that,  by  agreeing  to  accept  an  office  from 
the  crown,  a  member  places  himself  under  the  influence 
against  which  the  Statute  of  Anne  is  directed.  Never- 
theless, if  there  be  a  reasonable  excuse  to  justify  delay, 
it  has  been  usual  for  the  House  to  await  the  perform- 


delayed. 


»  Hans.  D.    v.    174,    p.    1197;  *  Lord    Nugent's   case,  Mir.    of 

Com.  Joum.  v.  110,  p.  174.  Pari.  1831-2,  pp.  3381,  3860. 

•  Hans.  D.  v.    174,  pp.    1288,  «  Hans,  D.  v.  83,  p.  463.     lb.  v. 
1280.  138.  p.  1188. 

•  Coin.  Jour.   1830,  pp.  68-71 ;  ^  Mir.  of  Pari.  1888,  p.  4301. 
Mir.  of  Pari.  1830,  p.  433. 
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ance  ot  some  formal  act  of  acceptance,  before  pro- 
ceeding to  order  the  issue  of  a  new  writ.  Meanwhile, 
the  member  is  not  debarred  from  the  exercise  of  any  of 
his  legislative  functions. 

For  example  :  In  the  session  of  1822  Mr.  Canning  spoke  and 
dents.  voted  in  the  House  of  Commons  repeatedly  after  he  had  agreed  to 
accept  the  post  of  governor-general  of  India  ;  and  even  referred  in 
one  of  his  earliest  speeches  to  his  intended  departure,  which  was  to 
take  place  after  the  close  of  the  session.  But  after  all  ihe  office  was 
not  conferred  upon  him  ;  for  when  on  his  way  to  Liverpool  to  take 
leave  of  his  constituents,  he  received  intelligence  which  led  to  his 
remaining  in  England.' 

In  1840  Mr.  Horsman,  M.P.  for  Cockermouth,  issued  an  address 
to  his  electors,  dated  May  18,  informing  them  that  he  had  been 
offered  the  post  of  a  junior  lord  of  the  treasury,  and  had  felt  it 
to  be  his  *  duty  to  accept  it  *;  adding,  that  after  the  debate  on  a  cer- 
tain Bill  then  under  discussion,he  would  present  himself  for  re-election. 
It  was  not  until  May  21  that  a  new  writ  was  ordered  for  Cocker- 
mouth,  Mr.  Horsman  having,  meanwhile,  spoken  and  voted  in  the 
House.  Next  day  the  attention  of  the  House  was  called  to  ^ese  texts, 
and  the  above-mentioned  address  read  from  a  newspaper.  But  though 
undisputed,  no  proceedings  could  be  taken  upon  mere  newspaper  au- 
thority, and  the  government  declined  to  stake  at  what  precise  time  Mr. 
Horsman  had  accepted  office.     So  the  matter  was  allowed  to  drop.^ 

Upon  the  formation  of  Sir  R.  Peel's  administration  in  September 
1841,  the  office  of  lord  chancellor  of  Ireland  was  assigned  to  Sir 
E.  B.  Sugden.  On  September  20  ^e  question  was  asked  in  the 
House  of  Commons,  why  no  new  writ  had  been  moved  for  upon  this 
nomination,  to  which  Sir  E.  B.  Sugden  replied,  '  it  is  quite  true  that 
I  have  considered  it  my  duty  to  accept  the  appointment ;  but  those 
measures  have  not  as  yet  been  completed  which  are  necessary  to 
displace  the  former  officers.'  Sir  R.  Peel  confirmed  this  statement, 
saying,  'it  is  intended  the  appointment  should  be  made,  but  the 
ceremony  even  of  kissing  hands  has  not  yet  taken  place.' •*  Later  in 
the  evening,  a  member  having  remarked  on  the  presumed  infraction 
of  constitutional  principle  in  Sir  E.  B.  Sugden  remaining  in  the 
House  after  he  had  agreed  to  accept  a  disqualifying  office.  Sir  E.  B. 
Sugden  declared  that  he  stood  on  his  rights  as  a  member,  in  main- 
taining his  place  in  the  House  ;  that  though  he  had  agreed  to  accept 
office,  he  had  not  legally  accepted,  as   the   appointment   had    not 

'  Pari.  Deb.  N.  S.  v.  7,  p.  136.  »  Mir.  of  Pari.  1840,  pp.  3243, 

lb.  Index,  verbo  Oanning,  G.     Bell,  3205,  3308. 
Life  of  Canning,  pp.  319-322.     Ed.  "  lb,  1841,  Seas.  2,  p.  327. 

Rev.  V.  100,  p.  269. 
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actually  been  made.  The  office  in  question  is  held  by  patent,  and.  is  Prece- 
conferred  by  the  delivery  of  the  great  seal  into  the  hands  of  the  dents. 
person  nominated.  He  therefore  considered  that  he  should  be 
neglecting  his  duty  to  his  constituents  if  he  abstained  from  acting 
as  their  representative,  while  he  had  a  legal  right  to  do  so.  Lord 
John  Russell  adverted  to  the  fact,  that  it  was  customary  *  upon  the 
formal  acceptance  of  ofBce  to  move  for  a  new  writ/  and  that,  in  many 
such  cases,  the  avoidance  of  the  seat  was  immediate,  though  weeks 
elapsed  before  the  appointment  was  formally  completed.  But  the 
present  case,  together  with  that  of  Mr.  Horsman  above  mentioned, 
showed  that  it  behoved  the  House  to  come  to  some  decision  on  the 
subject,  and  to  adopt  some  uniform  practice.*  Next  day  the  matter 
was  again  discussed.  Sir  B.  Peel  stated  that,  according  to  his  inter- 
pretation of  die  Act,  it  was  not  necessary  for  any  member,  to  whom 
office  may  have  been  tendered,  to  vacate  his  seat  '  until  the  comple- 
tion of  the  formal  proceedings,  which  may  be  considered  legally  and 
specially  to  constitute  appointment.'  But  he  had  no  objection  to  an 
understanding  that  a  written  tender  and  acceptance  of  office  should 
be  accounted  sufficient  to  vacate  the  seat.  A  mere  verbal  conver- 
sation was  not  enough  to  proceed  upon.  In  Sir  E.  B.  Sugden's 
case  ihe  formal  instruments  had  'advanced  to  such  a  stage  as 
practically  to  preclude  a  revocation  of  the  oflfer ' ;  he  therefore  would 
agree  to  a  motion  for  a  new  writ.  Lord  John  Russell  very  much 
doubted  the  expediency  of  requiring  a  *  written  acceptance '  before 
vacating  the  seat.  After  some  further  remarks  the  new  writ  was 
ordered.^ 

On  November  22,  1830,  a  new  writ  was  ordered  by  the  House  of 
Commons  for  Preston,  in  the  room  of  the  Hon.  K  G.  Stanley,  ap- 
pointed chief  secretary  for  Ireland.  On  November  25,  a  supersedeas 
thereto  was  directed  to  be  issued,  it  being  stated  that  Mr.  Stanley 
'had  not  accepted'  the  said  office  'with  the  l^;al  technicalities 
necessary  ;  and  that  therefore  the  House,  in  directing  the  issue  of  the 
writ,  acted  upon  misinformation  as  to  the  f&ct  of  the  vacancy.'  This 
course  was  declared  to  be  'quite  in  accordance  with  former  pre- 
cedents.'^ Eight  days  afterwards  the  writ  was  again  ordered,  wiUiout 
remark." 

In  1835,  upon  the  formation  of  the  Melbourne  Administration, 
new  writs  were  ordered  in  the  House  of  Commons  on  behalf  of 
several  members  who  had  accepted  office  therein  ;  but  in  the  case  of 
Lord  Morpeth,  the  intended  secretary  for  Ireland,  the  writ  was  or- 
dered upon  his  having  accepted  '  the  Chiltem  Hundreds ';  which  was 
explained  by  'the  circumstance  of  sufficient  time  not  having  yet 

*  Mir.  of  Pari.  1841 ,  Seas.  2,  pp.  »  lb.  1830,  Sees.  2,  p.  360. 

331-333.  «  lb.  p.  365. 

^  lb,  pp.  366-368. 


age. 
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elapsed  for  making  out  his  appointment  as  chief  secretary  for  Ire- 
land.'°  But  he  appeared  at  the  hustings,  and  was  re-elected  in  the 
latter  capacity.^^ 

New  writs  The  proper  time  for  the  issue  of  a  new  writ  to  supply 
wSon  to  ^  vacancy  in  the  House  of  Commons  may  be  further 
the  peer-  illustrated  by  reference  to  vacancies  occasioned  by  ele- 
vation to  the  peerage. 

When  a  member  of  the  House  is  created  a  peer  of 
the  realm,  it  is  usual  to  issue  the  writ  on  his  kissing 
hands  after  the  warrant  under  the  sign  manual  has 
issued,  although  this  is  but  a  preliminary  step  to  the 
making  out  of  the  patent;  but  the  writ  is  sometimes 
delayed  until  the  patent  has  been  made  out,  or  the  recepi 
endorsed  .P 

But  where  a  peerage  devolves  by  inheritance  upon 
a  member  of  the  House  of  Commons,  it  is  customary  to 
await  the  issue  of  the  writ  of  summons  calling  the  heir 
to  the  other  House ;  when  the  motion  for  a  new  writ  of 

election  should  be  *  in  place  of now  summoned  up 

to  the  House  of  Lords.'  It  is  not  because  the  issuing 
or  withholding  the  writ  of  summons  at  all  affects  the 
riglits  of  succession,  that  this  practice  is  observed,  for 
the  legitimate  heir  is  entitled  to  demand  his  writ  of 
summons  ex  debito  jtistitid^  if  it  has  been  wilfully  or  in- 
advertently withheld  ;  but  because  it  affords  the  readiest 
proof  to  the  House  of  Commons  that  one  of  their  num- 
ber has  become  a  peer,  and  is  no  longer  entitled  to  a 
seat  in  their  chamber.**  The  fact  of  the  issue  of  a  writ 
of  summons  is  not  indeed  the  only  conclusive  evidence 
in  such  cases,  for  should  any  unreasonable  delay  occur, 
or  other  cause  require  it,  the  House  might  institute  an 
enquiry  into  the  birth,  parentage,  and  legitimacy  of  the 
claimant,  he  being  a  member  of  the  Commons. 

The  exceptions  to  the  general  practice, — to  await 

»  Mir.  of  Pari.  1835,  p.  845.  cellors,  v.  4,  p.  125.    But  see  Mav, 

»  Smith,  Pari,  of  England,  v.  2,  Pari.  Prac.  ed.  1883,  p.  008. 

p.  139.  1  See  Hans.  D.  v.  74,  pp.  109, 

»  Campbell,  LiTes  of  the  Chan-  283. 
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the  time  when  the  mover  of  a  new  writ,  upon  a  member  New  write 
inheriting  a  peerage,  is  able  to  assert  that  the  summons  ^on  to 
to  the  Lords  has  been  issued,  —have  been  very  rare,  and  ^  p®®^" 
have  served  to  confirm  the  propriety  of  the  rule. 

Thus,  in  1811,  a  new  writ  was  ordered  for  Gloucestershire,  in 
place  of  Colonel  Berkeley,  commonly  called  *  Lord  Dursley,'  the  re- 
puted son  and  heir  of  the  Earl  of  Berkeley,  upon  the  announcement 
of  his  father's  death.  But  Colonel  Berkeley's  right  to  the  title  was 
disputed,  and  finally  disallowed  by  the  House  of  Lords  ;  so  that  the 
colonel,  having  been  previously  deprived  of  his  seat  in  the  Commons 
by  the  premature  and  wrongful  issue  of  a  new  writ,  was  for  the  time 
altogeUier  excluded  from  Parliament,  though,  had  it  not  been  for 
objections  raised  on  other  grounds,  he  would  probably  have  been  rein- 
stated in  his  former  seat.  But  he  afterwards  sat  an  the  Commons 
for  another  constituency.' 

In  1840,  in  the  case  of  Lord  Stormont,  M.P.  for  Perthshire,  who 
on  the  demise  of  his  fother  succeeded  to  the  English  earldom  of 
Mansfield  and  the  Scotch  viscounty  of  Stormont,  the  House  of  Com- 
mons, upon  being  informed  of  the  death  of  the  late  lord,  although 
it  was  sidmitted  that  no  writ  of  summons  to  his  eldest  son,  as  Lord 
Mansfield,  had  issued,  ordered  the  issue  of  a  new  writ  of  election. 
This  was  because,  while  only  the  representative  peers  of  Scotland 
are  summoned  to  the  House  of  Lords,  by  the  Scotch  law,  immediately 
upon  the  death  of  a  peer  his  eldest  son  becomes  a  peer  of  Scotland, 
and  no  proceedings  are  required  to  give  him  all  the  rights  thereunto 
appertaining  :  and,  by  the  Act  of  Union,  Scotch  peers  are  made  in- 
eligible to  sit  in  the  House  of  Commons.  But  the  motion  for  the 
new  writ  gave  rise  to  much  debate,  and  was  agreed  to  by  only  a 
small  majority." 

Any  statement  of  the  law  and  practice  concerning  chntem 
the  vacation  of  the  seat  of  a  member  of  the  House  of  ^""  ^   ^* 
Commons  upon  accepting  an  office  of  profit  from  the 
crown,  would  be  incomplete  without  some  account  of 
the  Chiltern  Hundreds.     It  being  contrary  to  the  an- 
cient law  of  Parliament  for  a  chosen  representative  of 

'  Pari.  Deb.  v.  18,  p.  807 ;  v.  20,  •  Mir.  of  Pari.  1840,  p.  1142.  For 

p.  782.    Lord  Colchester^s  Diary,  y.  proceedingR  to  correct  a  mistake  at- 

2,  pp.   906,  840.     Smith's  Parlia-  tending  tiie  issue  of  this  writ,  see  Ih, 

meots,  V.  1,  p.  113.    And  see  Mr.  pp.  1318, 1384.    See  also  the  case  of 

Speaker's    obiservations     upon    the  Lord  Bruce,  Hans.  D.  v.  61,  p.  420. 

Beeralston  Writ,  Mir.  of  Pari.  1830,  And  see  May,  Ptarl.  Prac,  ed.  1883, 

Sees.  2,  p.  672 ;  and  on  the  Netting-  p.  697. 
ham  County  Writ,  ib.  1836,  p.  279. 
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chutern  the  people  to  refuse  to  accept,  or  to  resign  the  trust 
conferred  upon  him/  a  member  wishing  to  retire  accepts 
an  office  by  which  his  seat  is  legally  vacated.  For  this 
purpose  it  is  customary  to  confer  upon  any  member  who 
may  apply  for  the  same  the  office  of  steward  or  bailiff 
of  her  Majesty's  three  Chiltern  Hundreds,  of  Stoke, 
Desborough,  and  Bonenham ;  or,  of  the  Manors  of  East 
Hendred,  Northstead,  or  Hempholme ;  or,  of  Escheator 
of  Munster."  These  stewardships  are  merely  nominal 
offices  ;  but  they  are  technically  sufficient  for  the  pur- 
pose in  view ;  and,  as  soon  as  that  purpose  is  accom- 
plished, they  are  resigned.^ 

The  appointment  to  the  Chiltern  Hundreds  is  vested 
in  the  chancellor  of  the  exchequer ;  but  he  acts  formally 
and  ministerially  in  conferring  it  upon  any  applicant, 
unless  there  appears  to  be  sufficient  grounds  to  justify 
a  refusal.  The  discretion  of  the  Treasury  in  granting 
these  offices  to  persons  unworthy  of  the  favour  of  the 
crown,  and  in  order  to  enable  the  seat  in  Parliament  to 
be  vacated,  has  been  enlarged  by  the  omission  of  words 
and  the  warrant  of  the  appointment  which  attached 
honour  to  these  offices.  Nevertheless,  they  would  never 
be  granted  to  a  person  in  a  state  of  mental  incapacity, 
or  where  proceedings  are  pending  whereby  the  appli- 
cant might  be  lawfully  deprived  of  his  seat,  or  expelled 
from  the  House.'' 

Where  a  vacancy  occurs  in  the  House  of  Commons, 

»  May,  Pari.  Prac.   ed.   1883,  p.  recourse    to     another    ste-wardfihip. 

708.     Members  of  the  Canadian  le-  Peel,  Hans.  D.  v.  83,  p.  606. 

gislature  are  empowered  to  resign  '  May,  Pari.  Prac.  ed.  1883,  p. 

their  seats  at  any  time,  except  when  709. 

their  riffht  to  the  seat  is  contested,  *  Ilans.  D.  v.  66,  p.  1102.     And 

or  within  the  ordinary  period  for  pe-  see  the  Bodmin  case  (Election  Com- 

titioning  against  their  elecUon :  by  promises),  ib,  y.  166,  pp.  960,  1039, 

the  Ck>n8ol.  States  of  Canada  (1886),  1293.    See  also  the  Pontefract  Elec- 

c.  13,  sees.  6,  &c.  tion  case,  ib.  pp.  1296,  1264,  1276, 

•  2  Hats.  Prec.  66  n.     As   an  1406, 1409.    At  the  termination  of 
office  cannot  be  conferred  twice  on  this  enauiry  the  sitting  member  (W. 
ono  day,  if  there  be  a  second  appli-  Overena)  accepted  the  Chiltern  Hun- 
cant,  on  the  same  day,  for  the  Chil-  dreds  on  February  2,  1860. 
tern  Hundreds,  it  is  necessary  to  have 
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whether  by  death, elevation  to  the  peerage,  or  acceptance  New  write 
of  oflSce, — prior  to,  or  shortly  after,  the  first  meeting  of  ^ued 
a  new  Parliament ;  or,  within  fourteen  days  after  the  ^^^' 
return  of  a  newly-elected  member, — a  writ  will  not  be  time  for 
issued  upon  any  such  member  so  vacating  his  seat,  until  ?ng  rc^" 
the  expiration  of  the  time  Umited  for  presenting  election  *^'^^- 
petitions.    Furthermore,  upon  any  such  vacancy  occur- 
ring, as  a  general  rule,  no  new  writ  can  issue,  if  a  petition 
has  been  presented  against  the  election  or  return,  until 
the  petition  has  been  finally  adjudicated  upon.*  And  for 
the  obvious  reason  that  it  might  appear,  as  a  result  of 
such  an  investigation,  that  there  had  been  no  vacancy, 
for  that,  in  fact,  another  person  was  the  rightful  owner 
of  the  seat. 

But  in  1852,  the  latter  part  of  this  particular  rule  And  if 
was  set  aside,  and  a  contrary  practice  established,  on  petiUon.  ^ 
behalf  of  members  accepting  oflSce.     In  this  year  there  ^^^  *^ 
was  a  general  election,  and,  shortly  after  the  meeting  seat  'be 
of  Parliament,  it  became  necessary  to  form  a  new  ad-  ^    "^ 
ministration.     The  wholesome  and  hitherto  invariably 
respected  rule — to  delay  the  issue  of  writs  upon  any 
vacancy  until  the  rights  of  the  election  (if  called  in 
question)   had   been  determined — would  undoubtedly 
have   occasioned   some   pubhc  inconvenience   at   this 
juncture.     Amongst  the  members  who  had  accepted 
office  in  the  new  ministry,  there  were  several  whose 
returns  had  been  petitioned  against.     Whereupon  the 
Speaker  was  appealed  to,  and  he  decided,  '  that  in  the 
case  of  an  election  petition  complaining  of  an  undue 
return,  or  of  the  return  of  a  member  in  consequence  of 
bribery,  but  not  claiming  the  seat  for  another  person^  it 
was  competent  for  the  House  to  issue  a  new  writ.     But 
that  in  the  case  of  a  petition  complaining  of  the  undue 
return  of  a  member,  and  claiming  the  seat  for  another 


»  See  Election  Petitions  Act,   1868,  c.  0.    Clerk,  Law  of  Elections, 
p.  22:^.     Hans.  D.  v.  180,  p.  1199. 
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person,  it  was  not  competent  for  the  House  to  issue  a 
new  writ,  pending  [the  decision  upon]  the  petition  ;  in- 
asmuch as  the  House  in  that  case  could  not  know  which 
of  the  two  [candidates]  had  been  duly  elected.'  As  it 
happened  that  in  every  instance  but  one,  where  petitions 
had  been  presented  against  the  return  of  the  newly- 
appointed  ministers,  the  seat  was  not  claimed,  new  writs 
were  immediately  issued/  But  in  the  Athlone  case, 
where  the  seat  of  the  sitting  member  (Mr.  Keogh)  was 
claimed  for  another  person,  no  new  writ  was  ordered, 
upon  his  being  appointed  solicitor-general  for  Ireland, 
until  the  petition  against  his  return  had  been  tried  and 
determined.* 

The  new  practice — authorising  the  issue  of  new  writs 
upon  members  accepting  office,  directly  after  the  expira- 
tion of  the  time  allowed  for  petitioning  against  the 
return,  unless  the  seat  was  claimed — was  followed,  under 
similar  circumstances,  in  1859.  But  it  gave  rise,  in  one 
case  (that  of  Lord  Bury),  to  much  dispute.*  The  deci- 
sion of  the  speaker  in  1852  was  questioned  before  an 
election  committee,  and  the  opinion  expressed  that  the 
House  ought  to  reconsider  the  matter.^  It  must  be 
admitted  that  the  weight  of  legal  authority  is  against 
the  construction  of  the  law  adopted  by  the  House  of 
Commons  ,**  however  much  may  be  said  in  favour  of  the 
speedy  issue  of  the  writ  on  the  score  of  convenience. 

In  1867,  an  attempt  was  made  to  get  rid  of  the  dis- 
tinction drawn  by  the  Speaker,  in  respect  to  petitions 
claiming  the  seat  for  another  candidate.  On  April  6, 
1867,  a  member  called  the  attention  of  the  House  to  the 
practice  that, '  when  a  petition  praying  for  the  seat  was 
presented  against  any  person  who  had  been  appointed 


y  Hans.  D.  t.  123.  p.  1742.  The 
point  had  been  previously  decided 
to  the  same  effect  in  the  case  of  Sir 
Fltzroy  Kelly,  in  April  1852.  Ste 
May,  Pari.  Prac.  ed.  1883,  p.  714. 

«  Clerk,  Law  of  Elec.  p.  218  n. 


•  May,  Pari.  Prac.  ed.  1883,  p. 
696.  Smith,  ParL  Remembrancer, 
1869,  pp.  103, 106. 

»»  Huns.  D.  V.  167,  p.  1149. 

«  See  Clerk,  Law  of  Elections, 
pp.  212-224. 
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to  an  office  of  profit  under  the  crown,  no  writ  could 
issue  until  the  petition  had  been  decided/  He  pointed 
out  a  recent  example  of  the  vexatious  operation  of  the 
existing  usage,  whereby  a  minister  of  the  crown  had 
been  kept  out  of  the  House  of  Commons  by  reason  of 
a  petition  claiming  his  seat,  which  was  afterwards  with- 
drawn ;  and  he  moved,  that '  whenever  a  member  of  this 
House  shall  accept  an  office  of  profit  under  the  crown, 
a  writ  for  a  new  election  may  issue,  notwithstanding 
that  the  time  limited  for  presenting  a  petition  may  not 
have  expired,  or  that  a  petition  praying  for  the  seat 
may  have  been  presented.'  A  technical  objection  pre- 
vented the  debate  on  this  motion  from  proceeding  ;  but 
it  was  remarked  by  an  old  and  experienced  member, 
that  the  mover  *  had  made  out  no  case  for  altering  the 
rules  of  the  House '  in  this  matter.  For  *  that  which 
might  turn  out  to  be  the  property  of  one  person  ought 
not  to  be  given  to  another.  In  the  very  rare  case  of 
cabinet  ministers  not  being  able  to  take  their  seats  for 
a  fortnight  or  three  weeks  .  .  •  the  secretary  to  the 
treasury,  or  some  of  the  subordinate  officers  of  the 
government  who  did  not  vacate  their  seats,  might  very 
well  discharge  the  necessary  business  in  their  absence.* 

By  a  discossion  which  took  place  in  the  House  of  Commons  *  in 
1868,  it  appears  that  the  House  continues  to  adhere  to  the  practice 
explained  in  the  text,  notwithstanding  the  altered  mode  of  trying 
election  petitions.  In  Canada  the  proposed  change  has  been  adopted 
since  1857.  By  the  Consolidated  Statutes  of  Canada  (c.  13,  sec.  9) 
it  is  provided  that  a  new  writ  may  be  issued  for  the  election  of  a 
member  of  the  Commons  to  iUl  up  any  vacancy  arising  subsequently 
to  a  general  election,  and  before  the  first  meeting  of  Parliament 
thereafter,  by  reason  of  the  death  or  acceptance  of  office  of  any 
member,  and  such  writ  may  [also]  issue  at  any  time  after  such  death 
or  acceptance  of  office  ;  but  the  election  to  be  held  thereunder  shall 
not  in  any  manner  affect  the  rights  of  any  person  entitled  to  contest 
the  previous  election,  who,  if  afterwards  proved  to  have  been  entitled 
.  to  the  seat,  shall  take  the  same  as  if  no  such  subsequent  election  had 
been  held. 

-  HsM.  D.  V.  186,  pp.  1199-1201.  •  lb,  v.  194.  p.  17. 

VOL.    II.  A   A 
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When  no  Where  there  has  been  no  legal  return  made  to  the 

turn  is  Writ — as  by  the  election  of  a  person  who  is  incapable  of 
being  chosen, — the  House  of  Commons  will  proceed  to 
enquire  into  the  matter,  and  to  order  a  new  writ  to  be 
issued,  without  any  delay.  For,  except  in  the  trial  of 
election  petitions,  questioning  returns  to  writs  of  elec- 
tion (which  are  now  tried  by  the  judges,  under  the  Act 
of  1868),  the  House  still  retains  its  ancient  jurisdiction, 
to  determine  all  questions  affecting  the  seats  of  its  mem- 
bers, not  arising  out  of  controverted  elections/ 

n.  The  Functions  of  Ministers  of  the  Crown  in  relation 
to  Parliament 

Thus  far  our  attention  has  been  mainly  directed  to 
the  mode  in  which  ministers  of  the  crown  find  entrance 
into  Parliament,  for  the  general  purpose  of  representing 
therein  the  authority  of  the  crown,  and  the  conduct  of 
the  several  branches  of  the  executive  government,  and 
in  order  to  enable  them  to  administer  the  affairs  of  state 
which  have  been  assigned  to  their  control,  in  harmony 
with  the  opinions  of  that  powerful  and  august  assembly. 

We  must  now  point  out  the  functions  appertaining 
to  ministers  in  connection  with  Parliament,  defining 
those  which  belong  to  the  administration  collectively, 
and  those  for  which  particular  ministers  are  accountable. 

1.  The  Parliamentary  Duties  of  Ministers 
collectively. 

Our  observations  on  this  subject  may  be  suitably 
arranged  under  the  following  heads: — (a)  The  Speech 
from  the  Throne  and  the  reply  thereto,  {b)  The  intro- 
duction of  pubhc  Bills  and  the  control  of  legislation, 
(c)  The  oversight  and  control  of  business  generally. 
{d)  The  necessity  for  unanimity  and  co-operation  amongst 

'  May,  Pari.  Prac.  1883,  pp.  69,  722 ;  case  of  0*Donovan  Rossa,  Hans. 
J).  T.  199,  p.  122. 
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minisiers,  on  the  basis  of  party,  and  herein  of  the  func- 
tions of  the  opposition,  {e)  Questions  put  to  ministers 
or  private  members,  and  statements  by  ministers.  (/) 
The  issue  and  control  of  royal  or  departmental  com- 
missions. 

(a.)  The  Speech  from  the  Throne  and  the  Address  in  Reply. 

According  to   modem   constitutional   practice,  the  speech 
first  duty  of  ministers  in  relation  to  Parliament  is  to  tSone/ 
prepare  the  speech  intended  to  be  delivered  by,  or  on 
behalf  of,  the  sovereign  at  the  commencement  and  at  the 
close  of  every  session. 

Parliament  being  the  great  council  of  the  crown,  it 
has  always  been  customary  for  the  sovereign  to  be  per- 
sonally present  when  it  is  first  assembled.  But  the  duty 
of  declaring  the  causes  of  summoning  Parliajment  has 
been  assigned  from  the  earliest  times  to  one  of  the  king*s 
principal  ministers,  usually  the  lord  chancellor.* 

In  addition  to  the  formal  *  opening  of  the  cause  of 
the  summons'  by  the  chancellor,  it  was  usual  for  the 
sovereign  from  very  early  times  to  address  a  few  words 
of  compliment,  congratulation,  or  advice,  to  their  faith- 
ful parliaments.  This  was  understood  to  proceed  di- 
rectly  from  the  heart  of  the  sovereign,  and  was  not 
intended  as  a  substitute  for  the  more  formal  and  oflScial 
utterance  of  the  minister.  Thus,  at  the  opening  of  the 
first  parliament  of  King  James  (a.d.  1603)  it  is  recorded : 
*  The  king's  speech  being  ended '  [the  which  is  omitted 
from  the  journal,  *  because  it  was  too  long  to  be  written 
In  this  place ')  *  the  lord  chancellor  made  a  short  speech, 
according  to  the  form  and  order.'  ^ 

These  spe^ee^  contrary  to  modem  usage,  were  spoken  before 
the  Commons  were  commanded  to  choose  their  Speaker.  On  ther 
above  occasion,  when  the  Speaker  was  presented  for  ike  king's  ap-> 


«  Stubby,  Const.  Hist.  v.  8,  pp.  428,  478.     Elsynge,  Meth.  of  ParL  c.vi. 
^  Ijords*  Jour.  ?.  2  p.  204. 
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Speech        proval,  his  majesty  repeated  the  speech  he  had  previously  delivered, 
from  the      t  f^j,  ^j^^  h^  supposed  many  of  the  Commons  of  the  Lower  House 
were  absent  when  he  then  delivered  the  same.'' 

At  Other  times,  however,  James  I.  dispensed  with  the 
services  of  the  chancellor,  and  made  his  own  speech 
to  be  the  vehicle  of  communicating  to  Parliament  the 
causes  of  summons^ 

Upon  the  accession  of  Charles  I.  the  following  cere- 
mony was  observed  at  the  opening  of  his  first  parliament : 
— *  The  king's  Majesty  being  placed  in  his  royal  throne, 
the  Lords  in  their  robes,  and  the  Commons  present 
below  the  bar,  his  Majesty  commanded  prayers  to  be 
said.  And,  during  the  time  of  prayers,  his  Majesty  put 
off  his  crown,  and  kneeled  by  the  chair  of  estate.' 

A  similar  example  of  a  monarch  mei^ging  the  sovereign  in  the 
man,  in  the  presence  of  his  people,  was  afforded  by  €^rge  III., 
when,  at  his  coronation,  '  unadvised  by  precedent  or  counsel,  he 
doffed  the  royal  crown  that  he  might  with  becoming  humility  par- 
take of  the  Holy  Communion.*'' 

*  Then  it  pleased  his  Majesty  to  declare  the  cause  of  the 
summons  of  this  Parliament,'  in  a  speech  which,  in 
comparison  with  the  quaint  and  pedantic  harangues  of 
his  royal  father,  was  brief  and  businessHke.  It  concluded 
in  these  words  : — *  Now,  because  I  am  unfit  for  much 
speaking,  I  mean  to  bring  up  the  fashion  of  my  pre- 
decessors, to  have  my  lord  keeper  to  speak  for  me  in 
tnost  things  ;  therefore  I  commanded  him  to  speak  some- 
thing to  you  at  this  time — which  is  more  for  formality 
than  any  great  matter  he  hath  to  say  unto  you.'  Then 
followed  a  few  observations  from  the  lord  keeper, 
setting  forth  the  king's  reasons  for  calling  the  present 
Parliament.* 

.  After  the  Restoration,  the  ancient  and  constitutional 
practice  was  continued  of  entrusting  to  the  lord  chan- 
cellor the  formal  communication  of  the  causes  for  con- 


»  Lordft'  Jour.  v.  2.  p.  265.  *  Ed.  Rev.  v.  126,  p.  37. 

i  lb.  V.  3,  pp.  8,  209.  »  Lordfl*  Jour.  t.  3,  p.  435. 
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vening  Parliament ;  whilst  the  sovereign  gave  personal 
expression  to  his  desires  and  sentiments  upon  the  occa- 
sion." One  of  Charles  II/s  own  speeches  is  probably  the 
first  instance  of  an  avowedly  written  speech  read  by  an 
English  monarch  to  the  assembled  Parliament.  On  Oc- 
tober 21,  1680,  both  Houses  being  present,  the  king 
said  : — *  My  lords  and  gentlemen,  I  have  many  particu- 
lars to  open  to  you ;  and  because  I  dare  not  trust  my 
memory  with  all  that  is  requisite  for  me  to  mention, 
I  shall  read  to  you  the  particulars  out  of  this  paper.* 
Then  follows  the  royal  speech,  which,  contrary  to  the 
ordinary  practice,  was  not  supplemented  by  any  observa- 
tions from  the  lord  chancellor.** 

Since  the  revolution  of  1688,  there  has  been  but  one 
address  from  the  throne  at  the  opening  of  ParUament — 
that  which  is  uttered  by  the  mouth  of  the  king  when 
present,  or  by  the  lord  chancellor  in  his  behalf,  and  by 
his  express  command,**  or  by  commissioners  deputed  by 
the  sovereign  in  his  absence.     And  it  has  become  the  iiiniatera 
invariable  practice,  and  is  an  acknowledged  constitu-  Jf^f^, 
tional  right,  to  treat  this  speech,  by  whomsoever  written,  the  Wng'^ 
as  the  manifesto  of  the  minister  for  the  time  being,  so  as  *p®®^* 
to  admit  of  its  being  freely  criticised  or  condemned,  with 
the  usual  license  of  debate.^ 

William  HI.  was  too  independent  a  monarch  to  re- 
ceive his  speech  cut  and  dried  from  the  hands  of  any- 
one, though  he  did  not  hesitate  to  avail  himself  of  the 
ability  and  experience  of  his  lord  keeper  Somers  to 
clothe  his  own  high  thoughts  and  purposes  in  dignified 

-  Lorda'  Jour.  y.  13,  p.  293.  1876  and  1877,  &c. 

*  lb,  y,  13,  p.  (510.     ctoe  8milb,  p  Maasej,  Keign  of  Qeorge  III. 

Pari.  Reummbraucer,  1862,  p.  4.  y.  1,  p.  166.    Pari.  Hist.  y.  23,  p. 

«  As  in  the  caae  of  Qeoi^  I.,  who,  266.    Mir.  of  Pari.  1830,  Seae.  2,  p. 

ftom  hi8  inability  to  speak  English,  36.    A  similar  latitude  is  allowed 

directed  the  iora  chancellor  U>  read  in  the  debate  upon  the  address :  wit- 

the  speech,  when  he  opened  Parlia-  ness  the  speech  of  Mr.  O'Connell,  on 

ment  in  person.    Oauipbell's  Chanc.  February  6, 1833,  when  he  styl  d  the 

y.  4,  p.  600.    Her  Majesty  Queen  address  a  '  brutal  and  bloody '  one, 

Victoria  tbllowed  this  pi-eceUentwlien  without  being  called  to  order,    ift. 

she  opened  Parliament  1866,  1867,  1823,  p.  36. 
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£rSn^  and  judicious  language.^  And  even  after  Soiners  had 
throne.  retired  from  office,  his  accomplished  pen  was  still  em- 
ployed by  the  king  on  this  service. 

We  have  a  notice,  concerning  the  speech  at  the 
opening  of  Parliament  in  1701,  which  points  to  the  in- 
troduction of  that  which  has  since  become  an  unvarying 
usage.  The  crafty  and  experienced  Earl  of  Sunderland 
— who  was  the  chief  adviser  of  James  II.  during  most 
of  his  unhappy  reign,  and  who  contrived  to  exercise 
immense  influence  over  King  William  until  his  retire- 
ment from  public  life  in  1 697 — ^writing  to  Lord  Somers, 
to  advise  him  upon  the  proper  management  of  the  new 
Parliament,  says : — *  It  would  be  well  for  the  king  to 
give  order  to  two  of  the  cabinet  to  prepare  the  speech, 
as  the  Duke  of  Devonshire  and  Secretary  Vernon,  and 
bid  them  consult  in  private  with  Lord  Somers,  rather 
than  to  bring  to  the  cabinet  a  speech  already  made.' 
Sunderland's  advice  was  taken  in  such  good  part,  that 
the  speech  with  which  King  William  opened  this  his 
last  ParUament,  on  December  31, 1701,  was  entrusted 
to  Somers  to  draft,  notwithstanding  that  the  great  ex- 
chancellor  was  no  longer  a  minister,  although  he  still 
remained  one  of  the  king's  most  honoured  servants. 
Burnet  pronounced  this  speech  to  be  '  the  best  that 
he,  or  perhaps  any  other  prince,  ever  made  to  his 
people.' ' 

In  1708-9,  the  lord  treasurer  Godolphin  entrusted  to 
Bobert  Walpole,  then  secretary- afr-war,  and  afterwards 
to  be  known  as  the  great  prime  minister,  the  task  of 
framing  the  speeches  from  the  throne,  to  be  delivered 
by  Queen  Anne.' 

Prompted  by  her  Tory  counsellors,  Queen  Anne's 
speech,  at  the  opening  of  ParUament  in  1 711,  was  made 
the  vehicle  of  a  startling  attack  upon  the  conduct  of 

^  Macaulsy,  Hist  of  EDg.  T.  4y  p.    Hist,  of  Eng.  t.  4,  p.   134.    Eng. 
726.  Cyclop.  (Biography)  v.  6,  p.  692. 

'  Pari.  Hiit.  V.  6,  p.  1329.    Pict.  •  Ewald*8  Life  of  Walpole,  p.  92. 
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her  great  general,  and  quondam  Whig  minister,  Marl-  Speeches 
borough,  whose  recent  campaigns  upon  the  continent  throne. 
had  rendered  him  unpopular  at  court  and  with  the 
people.  In  the  exordium  of  this  speech  her  Majesty 
said :  *  I  am  glad  that  I  can  now  tell  you  that,  notwith- 
standing the  arts  of  those  who  delight  in  war,  both 
place  and  time  are  appointed  for  opening  the  treaty  of 
a  general  peace.'  To  this  the  Ck)mmons — ^whos^e  feelings 
agwnst  Marlborough  were  very  bitter — responded  by 
a  special  reference  in  their  address  to  *the  arts  and 
devices  of  those  who,  for  private  views,  may  delight  in 
war.'* 

The  first  speech  delivered  by  George  III.,  upon  his 
accession  to  the  throne  in  1760,  was  the  production, 
not  of  his  constitutional  advisers,  but  of  ex-chancellor 
Hardwicke,  in  conjunction  with  the  king's  favourite, 
the  Earl  of  Bute,  and  with  the  addition  of  a  paragraph, 
adverting  to  his  birth  and  education  as  a  'Briton,'  which 
was  penned  by  the  king's  own  hand.  The  draft  of  this 
speech,  however,  was  communicated  to  the  Duke  of 
Newcastle,  in  order  that  it  might  be  formally  'laid 
before  the  king  in  cabinet  council.'^  We  learn  that 
upon  this  occasion,  the  king  endeavoured  to  procure 
the  insertion  of  other  words,  referring  to  '  the  bloody 
and  expensive  war'  in  which  England  had  been  en- 
gaged, but  Mr.  Pitt,  who  had  been  mainly  responsible 
for  the  conduct  of  that  war,  succeeded  with  much 
difficulty  in  prevailing  upon  his  majesty  to  omit 
them.'^ 

By  modern  constitutional  practice,  the  royal  speech 
to  be  addressed  to  Parliament  is  drafted  by  the  prime 
minister,  or  by  some  one  under  his  advice  and  direction ; 
it  is  then  submitted  to  the  cabinet  collectively,  that  it 

♦  Knight,  Pop.   Hiflt  of  Eug.  v.  '  May,  ('onst  Hist.  v.  1^  p.  12. 
5,  pp.  S77,  878.  Ed.  Rev.  v.  126,  p.  4.   Lords'  Journ. 

*  HurriBy  life  of  Hardwicke,  ▼.  y.  80,  p.  9. 
8,  p.  281. 


3«0 


THE   MINISTERS   OF  THE   CROWX. 


Ck)ntent8 
of  a  royal 
speech  to 
Parlia- 
ment. 


may  be  settled  and  approved,  and  it  is  afterwards  laid 
before  the  sovereign  for  consideration  and  sanction.^ 

Great  care  is  necessary  in  framing  a  royal  speech, 
so  as  to  avoid  any  expression  that  might  occasion 
differences  of  opinion  in  Parliament,  lead  to  acrimonious 
debate,  or  otherwise  impair  the  harmony  that  ought  to 
subsist  between  the  crown  and  the  other  branches  of 
the  legislature.*  The  speech  at  the  opening  of  a  session 
should  include  a  statement  of  the  most  material  cir- 
cumstances of  public  interest  which  have  occurred  since 
Parliament  separated,  and  should  announce  in  general 
terms  the  principal  measures  which  it  is  the  intention 
of  ministers  to  bring  under  the  consideration  of  Par- 
liament/ 

Ministers  are  not  absolutely  bound  to  introduce  particular  mea- 
sures commended  to  the  consideration  of  Parliament  in  the  royal 
speech  at  the  opening  of  the  session.  Sometimes  the  press  of  public 
business  will  necessitate  the  postponement  of  intended  legislation 
to  a  future  session.  Thus,  in  1870,  the  Queen's  speech  promised 
a  Licensing  Bill,  a  Trade-Unions  Bill,  and  a  Local  Taxation  Bill, 
none  of  which  measures  were  proposed  in  that  session.* 

But  it  is  not  customary  to  refer  to.  subsidiary 
arrangements  that  have  been  taken  by  government, 
pursuant  to  the  provisions  of  particular  Acts  of  Par- 
liament, no  matter  how  important  they  may  be.*  And 
it  is  not  usual  to  refer  in  a  speech  from  the  throne  to 
the  existence  of  distress  in  the  country,  unless  it  be 
of  a  character  wholly  exceptional,  and  of  universal 
prevalence.^ 

The  omission  of  any  mention,  in  the  speech  from  the  throne,  in 


•  Campbell^  Chanc.  v.  7,  p.  409. 

*  YoDge,  Life  of  Ld.  Iji?erpool, 
V.  1,  p.  207. 

'  Earl  Derby,  Hans.  D.  v.  144, 
p.  22.  Mr.  Disraeli,  lb.  v.  198,  p. 
1376;  V,  222,  p.  96;  v.  227,  p.  89. 
See  the  reason  aasigned  for  omittiDg 
any  reference  to  an  iDtended  measure 
relative  to  the  civil  list,  in  the  speech 
from  the  throne.    Mir.  of  Pari.  1»81, 


p.  193.  And  see  Hans.  D.  y.  194, 
pp.  68,  76,  81. 

•  Hans.  D.  v.  202,  p.  486 ;  v, 
203,  p.  1784;  Sat.  Rev.  v.  80,  p. 
192. 

"  Mr.  Qladstone,  Hans.  D.  v.  209, 
p.  112. 

»»  lb.  V.  199,  pp.  1070, 1071.  And 
see  Le  Marcbaot,  Life  of  Earl  Spen- 
cer, p.  283. 
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1B77,  of  the  storm  wave  which  wrought  such  terrible  devastation  in  Contents 
India,  and  destroyed  nearly  a  quarter  of  a  million  lives,  was  an  gp^^^,^ 
oversight,  for  which  serious  regret  was  expressed,  on  the  part  of  the 
government.® 

In  fact  nothing  should  be  mentioned  by  the  sovereign 
that  Parliament  cannot  echo  with  freedom  and  pro- 
priety, it  being  always  borne  in  mind  that  Parliament 
echoes  nothing  without  discussion.  It  is  for  this  reason 
that  it  is  not  customary  to  mention  the  death  of  foreign 
sovereigns  in  a  king's  speech.  To  bring  a  deceased 
foreign  sovereign  before  Parliament  for  discussion  would 
be  a  liberty  unwarrantable  with  the  sovereigns  of  other 
nations.^  Furthermore,  in  the  speech  at  the  close  of 
the  session,  as  well  as  upon  all  other  occasions,  the 
sovereign  should  abstain  from  taking  notice  of  any 
Bills  or  other  matters  depending,  or  votes  that  have 
been  given,  or  speeches  made,  in  either  House  of  Par- 
liament, until  the  same  have  been  communicated  to  the 
crown  in  a  formal  and  regular  manner.® 

In  1864,  Lord  Palmerston  (prime  minister)  adverted 
to  the  omission  in  the  royal  speech  of  the  old  stereo- 
typed phrase,  that  her  Majesty  *  had  received  friendly 
assurances  from  foreign  powers.'  He  said  it  was  not 
the  first  time  that  that  very  unmeaning  passage  had 
been  left  out,  and  he  trusted  it  would  never  appear 
again,  *  because  such  friendly  assurances  are  never  given 
or  received ' ;  and  the  only  meaning  of  the  expression 
was  that  the  sovereign  was  in  good  relations  with  foreign 
powers,  which  when  it  was  actually  the  case  should  be 
stated  plainly.' 

The  improved  form  of  reference  to  the  foreign  relations  of  the 
empire,  suggested  by  Lord  Palmerston,  has  since  been  generally 
adopted  in  framing  the  speech  from  the  throne.  But  once  or  twice, 
as  in  the  autumn  session  of  1867,  and  in  1872,  the  old  paragraph 
has  reappeared. 

«  HanB.  D.  v.  282,  p.  131.  •  Hatsell,  Free.  v.  2,  pp.  853, 

*  Mr.  Canning's  letter,  Jan.  27,    856. 
1826.    Stapleton'a  Canning,  p.  610.  '  Hans.  D.  v.  176,  p.  1286. 
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It  was  formerly  the  usage  for  the  prime  minister  to 
read  over  the  royal  speech  to  the  supporters  of  govern- 
ment, on  the  day  before  its  delivery,  in  *  the  cockpit,' 
i.e.  the  treasury  chambers — so  called  from  these  apart- 
ments having  been  originally  built  by  Henry  VIII.  as  a 
cockpit,  and  assigned  by  Charles  II.  to  the  use  of  the 
Treasury*^ — but  the  custom  was  dropped  in  1794  or 
1795.^  It  has  since  been  the  practice  to  read  the  speech 
the  evening  previous  to  its  delivery  to  the  chief  sup- 
porters of  the  government  in  both  Houses,  at  the 
dinner-table  of  the  leaders  of  the  Lords  and  Commons 
respectively. 
Addresses  Qne  of  the  first  acts,  in  both  Houses,  at  the  com- 
forthe  mencement  of  the  session,  is  to  pass  an  address  of 
speech,  thanks  in  answer  to  the  speech  from  the  throne.  It 
was  during  the  premiership  of  Sir  Robert  Walpole, 
in  1726,  that  we  find  the  first  instance  of  the  two 
Houses  echoing  the  words  of  the  speech,  in  such 
addresses ;  *  a  practice  which  has  since  been  invariably 
followed. 

Prior  to  the  revolution  of  1688,  it  was  customaiy  to 
postpone,  until  a  subsequent  day,  the  consideration  in 
Parliament  of  the  speech  from  the  throne,  so  as  to  afford 
an  opportunity  to  members  to  become  more  fiiUy  ac- 
quainted with  its  contents.  But  since  that  epoch,  it 
has  been  usual  to  move  the  address  in  answer  to  the 
speech  on  the  same  day  that  it  was  delivered :  inasmuch 
as  members  had  ample  means  of  knowing  the  contents 
of  the  speech  before  they  were  called  upon  to  debate  it, 
either  by  attending  overnight  at  the  cockpit,  or  through 
the  medium  of  the  newspapers,  into  which  the  general 
contents  of  the  royal  speech  ordinarily  find  their  way 
on  the  morning  of  the  day  upon  which  it  is  uttered. 
In  the  year  1822,  an  attempt  was  made  in  the  House  of 


ff  ThonttB,  Hist,  of  £xcbeq.    p.    2,  p.  211  n. 
187.  «  Campbell,  Chanc  Y.  4,  p.  dOO. 

**  RusseA,  Memomls  of  Fox,  ▼. 
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Commons  to  defer  the  consideration  of  the  speech  for 
two  days,  but  without  success.' 

Eoyal  speeches,  in  former  times,  were  generally  of  Rule  in 
considerable  length,  embracing  a  variety  of  topics,  which  g^h  a  f 
rendered  it  advisable  to  take  time  in  framing  a  suitable  ^^^^ 
reply ;  but  since  the  introduction  of  parliamentary  go- 
vernment, it  has  become  the  practice  to  treat  the  several 
topics  contained  in  the  speech  in  a  manner  which  does 
not  oblige  the  Houses,  in  their  addresses  of  thanks,  to 
pronounce  any  opinion  upon  questions  of  a  doubtful 
character, — and  upon  which  full  information  has  not 
yet    been   communicated   to   Parliament, — ^but  rather 
enables  them  to  reserve  for  separate  discussion  upon 
subsequent  motions   all  matters   whereupon    there  is 
likely  to  be  any  material  difference  of  opinion  amongst 
members  of  the  legislature.^ 

It  has  now  become  a  well-established  rule,  to  regard 
the  speech  from  the  throne,  and  the  address  in  reply 
thereto,  as  reciprocal  acts  of  courtesy  between  the 
crown  and  the  Houses  of  Parliament,  and  the  address 
itself  as  the  unanimous  and  respectful  expression  of  the 
deference  with  which  the  House  should  receive  the  first 
communication  of  the  session  from  the  sovereign,  and 
as  pledging  the  House  to  nothing,  save  the  serious  con- 
sideration  of  the  matters  referred  to  therein.  In  this 
point  of  view,  both  the  speech  and  the  address  should 
be  so  framed  that  no  difference  of  opinion  could 
ordinarily  arise  on  either,  and  no  necessity  be  imposed 
upon  the  opposition  to  move  an  amendment  to  the 
address.*  _________________ 

J  Hans.  Beb.  N.S.  y.  6,  pp.  27,  i^b  bare  every  mDment,  and  cangbt 

47 ;  and  see  lb,  t,  72,  p.  60.  none.    lb,  y.  227,  p.  32. 

*  Lord  Jobn  Ruaaell,  v.  72,  p.  »  Sir  R.  Peel  Mir.  of  Pari.  1831- 

85;  Sir  R.  Peel,  lb,  p.  94;  Palmer-  2,  p.  20 ;  Lord  Melbourne,  lb,  1837, 

8ton,  lb,  Y.  102,  p.  205 ;  and  see  i;^.  p.   5 ;  Lord  Brougham,  ib,  1839,  p. 

y.  136,  p.  91.    A  debate  oa  tbe  ad-  16;  Lord  Derby,  Hans.  D.  y.  144, 

dress  baa  been  likened  to  a  daj*s  p.  22;  Mr.    Gladstone,   Jb.   y.  185, 

coursing  where  there  were  too  many  p.  67 ;  and  aee  Mir.  of  Pari.  1836, 

hares  on  tbe  ground.    You  started  a  p.  18 ;  1837,  p.  15 ;  1837-8,  p.  46. 
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Thus,  on  December  6,  1831,  a  formal  amendment  was  made  t6 
the  address,  in  the  House  of  Commons,  on  motion  of  the  chancellor 
of  the  exchequer,  and  in  accordance  with  the  general  wish  of  the 
House,  for  the  purpose  of  rendering  it  still  more  non-committal  on 
a  particular  point.™  See  also  an  instance,  in  1852,  of  the  cautious 
wording  of  a  paragraph  of  the  address,  so  as  to  avoid  any  expression 
of  opinion  on  a  certain  political  question ;  with  the  observations  ot 
Lord  Derby  (the  leader  of  the  opposition  in  the  House  of  Lords)  ap- 
proving of  this  form  of  expression  in  regard  to  a  proposed  measure, 
which,  on  its  own  merits,  he  was  prepared  to  condemn.*^ 

On  March  19,  1874,  a  member  of  the  opposition  moved  to  add  a 
paragraph  to  the  Commons  address  in  answer  to  the  speech, — not  in 
a  hostile  spirit,  but  in  order  to  assert  in  more  emphatic  language 
the  sentiments  expressed  in  the  address  in  regard  to  the  limine  in 
India.  But  the  prime  minister  having  stated  that  he  considered, 
the  proposed  addition  to  be  unnecessary  and  objectionable,  as  inter- 
fering with  the  unanimity  which  ought  to  prevail  in  the  House  upon 
this  question, — and  the  leader  of  the  opposition  declaring  that  he 
was  satisfied  with  the  terms  of  the  address,  as  it  stood,  the  motion 
was  withdrawn.® 

Accordingly  it  has  gradually  become  the  practice  to 
refrain  from  moving  an  amendment  to  the  address  in 
answer  to  the  royal  speech,  *  unless  some  great  political 
objects  were  in  view,  and  likely  to  be  attained ' ;  or, 
unless  some  assertion  were  made  in  the  address  to  which 
the  opposition  found  it  impossible  to  assent.^ 

It  has  sometimes  happened,  however,  that  ministers 
*  have  felt  it  to  be  their  duty,  and  of  importance  to  the 
public  service,  that  on  the  first  occasion  of  meeting  the 
Parliament,  the  definite  and  positive  opinion  of  Parlia- 
ment should  be  taken  on  some  great  principle,  introduced 
for  the  purpose  of  regulating  their  public  conduct.*"* 
And  sometimes  the  opposition  has  deemed  it  to  be  in- 
cumbent upon  them,  at  the  outset  of  a  session,  to  pro- 
pose amendments  to  the  address  for  the  purpose  of 
determining  whether  the  administration  does  or  does  not 
possess  the  confidence  of  the  House/ 

»  Mir.  of  Pari.  1831-2,  pp.  27,          »  lb.  t.  166,  p.  28. 

29;  see  also  Hans.  D.  v.  144,  pp.          ^  Lord  Stanley  (Earl  of  Derby), 

191.  263 ;  /*.  V.  161,  p.  14.  ib.  v.  139,  p.  18. 

"  id.  T.  119,  pp.  13,  30.  '  See  cases  of  such  amendmeou. 

•  /*.  V.  218,  pp.  6d-91.  in  both  Houses,  in  1841,  and  in  the 
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On  January  16,  1840,  the  Duke  of  Wellington  moved  an  amend- 
ment to  the  Lords'  address  in  answer  to  the  speech  from  the  throne 
wherein  her  Majesty's  approaching  marriage  with  Prince  Albert 
was  announced,  for  the  insertion  of  the  word  *  Protestant  *  before 
the  name  of  the  Prince.  Having  shown  that  it  was  in  conformity 
with  precedent,  the  amendment  was  agreed  to,  notwithstanding  the 
opposition  of  the  prime  minister.*  But  the  success  of  this  amend- 
ment was  attended  with  no  political  consequences,  though  the 
matter  gave  rise  to  much  discussion,  both  in  and  out  of  Parliament.^ 

It  is  customary  for  the  leader  of  the  House  to  en-  The  mover 
trust   the   moving   and   seconding   of  the    address    in  J^nder 
answer  to  the  speech  to  some  member  who  is  not  an  ^^i^® 
*  habitual  speaker ' ;  °  and  such  occasions  afford  an  ex- 
cellent opportunity  for  the  introduction  to  the  notice 
of  Parliament  of  members  from  whom  a  successful  dSbut 
may  be  anticipated.     The  House  is  always  disposed  to 
receive  with  favourable  consideration  new  candidates 
for  parliamentary  distinction,  and  the  numerous  topics 
of  public  interest  contained  in  the  speech  present  a 
peculiarly  advantageous  opening  for  an  inexperienced 
debater.     And   here  it  may  be  noticed,  that  by  the 
37th  rule  of  the  House  of  Commons,  the  proposer  and 
seconder  of  such  a  motion  ought  to  *  attend  in  their 
places  in  uniform  or  full  dress.' 

In  selecting  persons  for  this  duty,  it  is  usual,  in  the 
House  of  Commons,  to  make  choice  of  a  member  who 
represents  the  landed  interest  to  move  the  address, 
and  some  one  specially  acquainted  with  commerce  and 
mercantile  affairs  to  be  the  seconder.  No  particular 
usage  is  observed  in  the  House  of  Lords  in  this  parti- 
cular.^ 

The  form  and  order  of  drawing  up  the  address  in 


H.  of  0.  in  I860;  ante,  vol.  1,  pp.  and  see  Hans.  D.  ▼.  169,  pp.  646-650. 
211,  233,  and  see  Smith,  Pari.  Ke-  *  See  the  Early  Years  of  the 
memb.  1869,  p.  91.  See  also  the  Prince  Consort,  pp.  271-273.  Stock- 
amendment  to  the  address  carried  mar's  Memoirs,  y.  2,  p.  24. 
Itfainst  ministers  in  the  H.  of  C.  in  "  Hans.  D.  y.  173,  p.  7. 
1836,  ante,  vol.  1,  p.  197.  'See  Wellington's  Desp.  Civ.  S, 
•  Mir.  of  Pari.  1840,  pp.  8-21 ;  v.  6,  pp.  399,  46S,  462. 
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answer  to  the  speech,  and  the  stages  at  which  it  is  per- 
missible to  propose  amendments  thereto,  need  not  be 
described,  as  they  are  clearly  explained  in  May's  *  Par- 
meotary  Practice."' 

Fending  the  agreement  of  the  House  to  the  address 
questions  may  be  put  to  ministers,  and  addresses  passed 
for  the  production  of  papers.'  But  it  is  usual  to  defer 
the  presentation  of  papers  asked  for,  and  to  postpone 
a  formal  reply  to  an  ordinary  address,  until  the  answer 
of  the  crown  to  this  address  has  been  reported/ 

The  speech  from  the  throne  at  the  close  of  a  session 
recapitulates  the  principal  measures  which  have  engaged 
the  attention  of  Parliament,  and  to  which  the  royal 
sanction  has  been  given.  Regret  may  be  suitably  ex- 
pressed on  this  occasion  at  the  inability  of  Parliament 
to  mature  legislation  upon  any  particular  subjects  which 
were  commended  to  their  consideration  in  the  royal 
speech  at  the  opening  of  the  session." 

(b.)  The  introduction  of  Public  Billa,  and  the  control  of 
Legislation. 

teriai*  ^°  addition  to  the  measures  specially  commended  to 

measures    Parliament  in  the  speech  from  the  throne,  it  is  the  right 
and  duty  of  ministers  of  the  crown  to  submit  to  its 
consideration  whatever  measures  they  may  deem  to  be 
necessary  for  the  public  service. 
Bills  Where  the  rights  of  the  crown,  its  patronage  or  pre- 

therirfus   TOgativc,  are  specially  concerned,  although  the  subject 
of  the        matter  of  a  proposed  Bill  affecting  the  same  may  have 
been  generally  recommended  to  the  notice  of  Parliament 
in  the  speech  from  the  throne,  but  a  special  royal  mes- 
sage,— either  under  the  sign  manual,  or  verbally  con- 

»  May,  ed.  I888»  p.  233 ;  but  me  1833,  pp.  8-30. 
cases  on  these  pomts.  Mir.  g(  Pari.  '  Hans.  D.  y.  109,  p.  322. 

1831,  pp.  7-10 ;  lb.  la'M,  p.  37 ;  i5.  'See     speeches     from     thzoos 

1839,  p.  43;  Hans.  D.  v.  185.  Aug.  10,  1872,  and  Aug.  7, 187i. 

>  See  pod,  p.  423 ;    Com.  Jour. 


orown. 
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veyed  through  a  minister  of  the  crown, — is  necessary 
to  signify  that  her  Majesty  is  pleased  to  place  at  the 
disposal  of  ParUament  her  interests,  &c.,  in  the  particu- 
lar matter. 

This  phrase  does  not  mean  that  the  crown  gives  its  approbation  to 
tiie  sabstanoe  of  the  measure,  but  merely  that  the  sovereign  consents 
to  remove  an  obstacle  to  the  progress  of  the  Bill,  so  that  it  may  be 
considered  by  both  Houses,  and  ultimately  submitted  for  the  royal 
assent.* 

This  intimation  should  be  given  before  the  committal 
of  the  Bill.**  But  where  a  public  Bill  of  this  description 
is  proposed  to  be  initiated  by  a  private  member,  and 
not  upon  the  responsibility  of  ministers,  the  House  ought 
to  address  the  crown  for  leave  to  proceed  thereon,  be- 
fore the  introduction  of  the  same  ; ""  although,  accord- 
ing to  the  practice  of  Parhament,  it  is  not  absolutely 
necessary  to  obtain  this  assent  before  the  third  reading.* 
In  the  case  of  a  local  or  private  Bill  affecting  the  crown 
property  or  rights,  the  royal  consent  must  be  given 
before  the  third  reading,  or  the  Bill  cannot  be  pro- 
ceeded with.* 

As  regards  Bills  affecting  the  crown  property  under  the  charge 
of  the  commissioners  of  woods,  the  consent  is  signified  by  a  privy 
councillor  in  the  House  on  the  production  of  a  certificate  from  the 
officer  having  the  management  of  the  property.  Sometimes  this 
certificate  is  withheld  because  the  crown  property  had  not  been  suffi- 
ciently protected  by  the  provisions  of  the  Bill,  in  which  event  the 
Bill  must  be  withdrawn.^ 

By  modern  constitutional  practice,  ministers  of  the 

•  Hans.  D.  191,  p.  1446 ;  v.  192,    26, 1876. 
p.  732.  *  The  Speaker,  Hans.  D.  v.  191, 


^  Church  Temporalities  (Ireland)  p.  1664.    Mr.  Gladstone,  lb.  p.  1898. 

Bill,  Mir.  of  Part  1833,  pp.  1627,  •  May,  ParL  Prac.  ed.  1883,  p. 

1733,  2377,  i>836.  876. 

•  lb.  1836.  pp.  608,  724,  1826.  '  lb.   p.    609.     For   precedents 

ift.  1837-8,  p.  778.  Han«.  I>.  v.  63,  p.  where  consent  of  crown    has  been 

1685.    lb.  V.  191,  p.  1899,  v.  192,  withheld  to  Bills  before  Parliaoient, 

p.  113.    See  the  dobate  on  this  point  see  Mr.  Watson's  evidence  (194-2 18» 

in  the  House  of  Lords,  April  28,  926)  in  Kep.  of  Oom*.  on  Thames 

1868.  And  proceedings  in  the  Lords,  Embankment.    Oom.  Pap.  1871,  v« 

on  Irish  peerage  question,  July  9  and  12.     See  also  pi/st,  p.  392. 
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Ministers    crown  are  held  responsible  for  recommending  to  Parlia- 
^f?^^'      rnent  whatsoever   laws   are  required   to   advance   the 

sible  for  .         -i  i  /.  i  t  •      i  •    i 

legisia-  national  welfare,  or  to  promote  the  pohtical  or  social 
interest  of  any  class  or  interest  in  the  commonwealth.' 
This  is  a  natural  result  of  the  pre-eminent  position  which 
has  been  assigned  to  ministers  of  state  in  the  Houses 
of  Parliament,  wherein  they,  collectively,  represent  the 
authority  of  the  crown,  personify  the  wisdom  and  prac- 
tical experience  which  is  obtainable  through  every 
branch  or  ramification  of  the  executive  government ; 
and  as  leaders  of  the  majority  in  Parliament  are  able  to 
exercise  a  powerful  influence  over  the  national  counsels. 
But  it  has  only  been  by  degrees,  and  principally 
since  the  passing  of  the  Eeform  Acts  of  1832,  that  it  has 
come  to  be  an  established  principle,  that  all  important 
acts  of  legislation  should  be  originated,  and  their  pas- 
sage through  Parliament  facilitated,  by  the  advisers  of 
the  crown. 

Thus  Earl  Grey  (then  in  opposition)  contended  in  1829  that 
ministers  having  advised  the  sovereign  to  recommend  a  particular 
measure  to  the  consideration  of  Parliament,  were  responsible  for 
that  advice,  but  that  for  the  introduction  of  the  measure  into  Par- 
liament they  were  not  at  all  responsible  as  ministers,  but  merely  as 
members  of  Parliament ;  a  doctrine  which  would  not  be  counten- 
anced in  the  present  day.** 

Formerly,  ministers  were  solely  responsible  for  the 
fulfilment  of  their  executive  obligations,  and  for  obtain- 
ing the  sanction  of  Parliament  to  such  measures  as  they 
deemed  to  be  essential  for  carrying  out  their  public 
policy.*  But  the  growing  interest  which y  of  late  years, 
has  been  exhibited  by  the  constituent  bodies  upon  all 
public  questions,  and  the  consequent  necessity  for  sys- 
tematic and  enlightened  legislation  for  the  improvement 

s  For  a  striking  eomjjariaon  of  archy  and  democracy,  c  xi. 

ancient  and  modem  practice  in  re-  ^  Mir.  of  Pari.  1820,  p.  686. 

gard    to    proper   limits  of  dut^  of  '  See  Ld.  John  Ruaseirs  Bpeech 

adminiBtratioDS  and  sphere  of  legisia-  in  1848.     Hans.  D.  v.  101,  pp.  709, 

lion,  see  Duke  of  Somerset  on  mon-  710. 
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of  our  political  and  social  institutions,  and  for  the  ame- 
lioration of  the  laws,  in  accordance  with  the  wants  of 
an  advancing  civilisation,  together  with  the  difficulty 
experienced  by  private  members  in  carrying  Bills  through 
Parliament,  have  led  to  the  imposition  of  additional 
burthens  upon  the  ministers  of  the  crown,  by  requiring 
them  to  prepare  and  submit  to  Parliament  whatever 
measures  of  this  description  may  be  needed  for  the 
public  good ;  and  also  to  take  the  lead  in  advising  Par- 
liament to  amend  or  reject  all  crude,  imperfect,  or 
otherwise  objectionable  measures  which  may  at  any 
time  be  introduced  by  private  members  J 

It  is  contrary  to  parliamentary  etiquette  to  divide  the  House  House 
upon  a  motion  for  leave  to  introduce  a  Bill,  when  moved  by  a  mem-  should  not 
ber  of  the  administration.^     But  note  an  instance  where  the  intro-   ??  wJe 
duction  of  a  government  Bill  relating  to  Ireland  was  strenuously  to  intro- 
resisted,  and  several  divisions  taken  thereon.  >     And  here  it  may  be  duce  a 
remarked  that  a  measure  recommended  to  Parliament  by  the  govern-  J^Ji^iBin, 
ment,  and  for  the  success  of  which  they  hold  themselves  responsible, 
need  not  be  introduced  by  a  cabinet  minister,  but  may  be  entrusted 
to  a  subordinate  member  of  the  ministry.     Thus  in  1831  the  English 
Reform  Bill  was  submitted  to  the  House  of  Commons  by  Lord  John 
Russell,  who  was  not '  a  member  of  the  government,'  but  merely  a 
subordinate  political  officer  ;  i.e.  paymaster  of  the  forces.™    So  the 
Irish  Reform  Bill  in  1866  was  brought  in  by  Mr.  Chichester  For- 
tescue,  the  secretary  for  Ireland,  but  not  a  cabinet  minister.     And 
a  similar  Bill  in  1867,  by  Lord  Naas,  under  similar  circumstances." 

These  high  functions  are  performed  in  direct  respon- 
sibility to  Parliament,  and  especially  to  the  House  of 
Commons,  to  whom  ministers  are  accountable  for  the 
policy  and  wisdom,  as  well  as  for  the  legality,  of  all 
their  acts  ;  because  they  are  bound  to  exert  themselves 
to  the  utmost  in  the  service  of  the  crown,  and  are  justly 
liable  to  punishment  if  they  undertake  such  obligations 


•>  See  Park's  Lectures  on  the  Dog-  ■  See  obsenratioDS  of  Mr.  61ad« 

mas  of  the  ConstitutloD,  pp.  36-41.  stone  on  coodact  of  Merchant  Ship- 

^  Hans.  D.  v.  170,  pp.  494,  509.  ping  Code  Bill  being*  entrusted  to 

*  lb.  V.  169,  p.  1839.  secretary  of  the  board  of  trade  instead 

"•  See  Mir.  ot  Pari.  1830-31,  pp.  of  to  a  cabinet  minister.    Hans.  D.  v, 

9,296,316.  201,  p.  1907. 
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without  possessing  the  ability  requisite  for  the  adequate 
discharge  thereof.*" 

But,  in  proportion  to  the  enlarged  scope  of  ministe- 
rial duty  in  the  initiation  of  important  public  measures, 
greater  latitude  should  be  allowed  to  Parliament  to 
criticise,  amend,  or  reject  the  same,  without  it  being 
assumed  that  their  general  confidence  in  ministers  is 
consequently  impaired.^  On  the  other  hand  it  should 
be  freely  conceded  to  private  members  that  they  have 
an  abstract  right  to  submit  to  the  consideration  of  Par- 
liament measures  upon  every  question  which  may  suit- 
ably engage  its  attention,  subject  only  to  the  limitations 
imposed  by  the  prerogative  of  the  crown,  or  by  the 
practice  of  Parliament. 

Bearing  this  in  mind,  it  must  be  admitted  that  the 
rule  that  all  great  and  important  pubUc  measures  should 
emanate  from  the  executive  has  of  late  years  obtained 
increasing  acceptance.  The  remarkable  examples  to 
the  contrary,  which  are  found  in  parliamentary  history 
antecedent  to  the  first  Eeform  Acts,  could  not  now 
occur,  without  betokening  a  weakness  on  the  part  of 
ministers  of  the  crown  which  is  inconsistent  with  their 
true  relation  towards  the  House  of  Commons. 

For  example,  the  Militia  Bill,  brought  in  by  Mr.  Thornton  in 
1752  ;  the  Bill  for  Economical  Reform,  carried  by  Mr.  Burke  in  1782 ; 
the  Currency  Bill,  carried  by  Mr.  Peel,  in  1819.  Moreover,  during 
the  administrations  of  Mr.  Pitt,  and  subsequently  during  that  of 
Lord  Grenville,  there  were  repeated  instances  of  important  public 
measures  {i.e.  for  the  reform  of  Parliament  and  for  the  abolition  of 
the  slave  trade)  being  introduced  into  the  House  of  Commons  by  a 
minister  of  the  crown  *  as  an  individual  member  of  Pcu-liament  with- 
out the  responsibility  of  government  being  attached  to  them.'  4  And 
so  recently  as  December  2,  1830,  a  Bill  to  establish  Local  Courts  of 


•  Gray,  Pari.  Govt.  «.  2;  Bow- 
yer,  Bug,  Const,  p.  186;  Fischel, 
Eng.  Const,  p.  502 ;  Rowland's  Eng. 
Const,  p.  437 ;  Cox,  Inst.  Eng.  Govt, 
p.  30. 

p  Ed.  Rev.  V.  96,  p.  226 ;  v.  108, 


p.  278  n.  See  ante,  vol.  1,  pp.  797- 
806  as  to  modifications  made  by  the 
House  of  Commons  in  minbterial 
financial  measures. 

<»  Pari.  Deb.  v.  9,  p.  268. 
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Justice  throughout  England  was  submitted  to  the  House  of  Lords 
by  Lord  Chancellor  Brougham,  in  his  individual  capacity  as  a  peer, 
and  without  previous  consultation  with  his  colleagues  in  the  govern- 
ment But  in  a  subsequent  session,  this  Bill  was  again  introduced 
as  a  government  measure." 

By  modern  practice,  *  no  sooner  does  a  great  ques- 
tion become  practical,  or  a  small  question  great,  than 
the  House  demands  that  it  shall  be  "  taken  up  "  by  the 
government.  Nor  is  this  from  laziness  or  indifference. 
It  is  felt,  with  a  wise  instinct,  that  only  thus  can  such 
questions  in  general  acquire  the  momentum  necessary  to 
propel  them  to  their  goal,  with  the  unity  of  purpose 
which  alone  can  uphold  their  efficacy  and  [preserve 
their]  consistency  of  character.'  *  The  effect  of  adverse 
amendments  by  either  House  of  ParUament,  to  govern- 
ment Bills,  upon  the  position  of  ministers  towards  such 
Bills,  or  towards  ParUament  itself,  will  naturally  depend 
upon  the  circumstances  of  each  particular  case. 

In  1830,  a  Bill  to  consolidate  and  amend  the  laws  relating  to  Adverse 
forgeries,  which  was  introduced  into  the  House  of  Commons  by  Mr.  amend- 
Peel  (the  home  secretary),  having  been  amended,  by  the  introduction  ???^^ 
of  a  clause  abolishing  the  punishment  of  death  for  forgery,  against  terial 
his  consent,  he  renounced  aU  further  responsibility  for  the  Bill,  which  measures 
was  then  taken  up  by  an  opposition  member  (Sir  James  Mackintosh), 
who  succeeded  in  passing  it  through  the  House.     But  the  House  of 
Lords  amended  the  Bill  so  as  to  make  it  acceptable  to  the  govern- 
ment.   Whereupon  Sir  Robert  Peel  resumed  the  charge  of  it,  ob- 
tained the  consent  of  the  House  of  Commons  to  the  Lords'  amend- 
ments, and  it  became  law.« 

In  1852  Lord  John  Russell  (then  prime  minister),  on  moving  for 
leave  to  bring  in  a  Bill  to  amend  the  laws  respecting  the  local 
militia,  was  met  by  an  amendment  proposed  by  Lord  Palmerston, 
to  omit  the  word  '  local,'  which  was  carried  against  the  government. 
Regarding  this  as  a  determination  on  the  part  of  the  House  not  to 
allow  the  ministers  of  the  crown  to  lay  before  them  their  plan  for 
effecting  an  important  administrative  reform,  but  to  insist  upon  the 
introduction  of  some  other  measure  which  ministers  had  not  prepared. 


'  Mir.  of  Pari.  1830-31,  p.  377.       p.  1007 ;  v.  218,  pp.  1746, 1770. 
•  lb,  1833,  p.  2500.  »  Mir.  of  Pari.  J  880,  pp.  2196, 

'  Ed.  R.  V.  126,  p.   666.     And    2246,  2066. 
see  Hans.  D.  v.  200,  p  031 ;  v.  214, 
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of  which  they  knew  nothing,  and  for  which  they  were  not  willing  to 
be  held  responsible.  Lord  John  Russell  declined  to  bring  in  the  Bil], 
and  three  dayis  afterwards  the  ministry  resigned.  Subsequently,  the 
order  of  leave  was  read,  and  members  of  the  new  administration  were 
ordered  to  prepare  and  bring  in  the  Bill.^ 

The  nature  and  extent  of  the  responsibility  which 
now  appertains  to  ministers  of  the  crown,  in  matters  of 
legislation,  will  be  rendered  more  intelligible  by  a  con- 
sideration of  the  following  precedents  : — 

In  1841,  Lord  John  Russell,  in  defending  his  administration 
against  Sir  R.  PeeFs  motion  for  a  Yote  of  want  of  confidence,  pro- 
tested against  a  government  being  expected  to  carry  all  the  measures 
they  may  submit  to  Parliament,  or  to  possess  '  the  same  general  and 
uniform  support  on  the  part  of  the  House  of  Commons  which  was 
required  when  ministers  had  merely  acts  of  administration  to  per- 
form.' '  If,'  said  he,  *  on  the  one  hand,  new  duties  have  been  im- 
posed on  ministers,  and  you  require  them  to  carry  through  Parliament 
measures  which  they  deem  of  essential  importe^ce,  so,  on  the  other 
hand,  you  must  make  a  fair  allowance  for  the  effect  of  discussion, 
and  the  expression  of  the  deliberate  opinions,  first  of  members  of 
this  House  and  secondly  of  our  constituents,  which  will  inevitably 
occasion  the  alteration  of  some  measures  and  the  rejection  of 
others."^ 

In  1844  Sir  R.  Peel's  administration  was  defeated  in  committee 
of  the  House  of  Commons,  on  the  Factories  Bill,  the  House  afiirm- 
ing,  by  three  distinct  votes,  each  of  which  was  strenuously  opposed 
by  ministers,  the  expediency  of  reducing  the  hours  of  labour  in 
factories  to  ten  instead  of  twelve.  Ministers,  however,  tried  the 
question  a  fourth  time,  on  a  motion  which  involved  the  same  prin- 
ciple, and  succeeded  in  reversing  the  former  decision,  by  a  majority 
of  seven.  The  effect  of  these  adverse  votes  was  to  place  the  Bill  in 
a  state  of  inextricable  confusion.  Shortly  afterwards,  the  home 
secretary  (Sir  James  Graham)  expressed  to  the  House,  for  himself 
and  colleagues,  their  sense  of  the  imperative  duty  of  ministers  to 
accept  what  they  deemed  to  be  a  deliberate  expression  of  the  opinion 
of  the  House,  provided  only  that  they  were  not  thereby  called  upon 
to  advocate  what  they  believed  to  be  opposed  to  the  public  interests. 
Such  being  their  opinion  in  regard  to  the  vote  of  the  House  in  favour 
of  a  restriction  of  factory  labour  to  ten  hours,  he  moved  for  leave 
to  withdraw  the  Bill,  and  introduce  another,  which,  while  it  em- 
bodied various  points  to  which  the  House  had  acceded,  nevertheless 


»  See  ante,  vol.  1,  p.  210.    Hans. 
P.  v.  119,  pp.  838-870,887}  r.  120, 


pp.  267,  281. 

•  See  ante,  vol.  1,  p.  206. 
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tipbeld  the  principle  of  twelve  hours'  laboui*.*  Lord  John  Russell 
opposed  this  motion,  and  deprecated  the  course  of  ministers,  in 
seeking  to  compel  the  House,  unless  they  were  prepared  to  overthrow 
the  government,  to  sanction  the  introduction  of  a  new  Bill,  to  con- 
tain a  principle  which  the  House  had  already  pronounced  to  be 
objectionable.  He  did  not  think  it  would  be  for  the  public  advantage 
if  a  government  should  consider  itself  bound  to  carry  every  measure 
in  the  House  exactly  in  the  shape  they  had  proposed  it,  and  he 
hoped  that,  with  respect  to  questions  of  legislation  affecting  the 
whole  body  of  the  people,  of  whose  feelings  so  many  members  must 
be  cognisant,  the  House  would  retain  some  of  its  l^islative  author- 
itjj  In  reply  Sir  B,  Peel  acknowledged  '  that  with  respect  to  many 
great  measures,  the  sense  of  the  legislature  ought  to  prevail ;  and 
that  if  no  great  principle  be  involved,  and  very  dangerous  conse- 
quences are  not  expected  to  result,  the  government  ought  not  to 
declare  to  Parliament  that  they  stake  their  existence  as  a  govern- 
ment on  any  particular  measures,  but  are  bound,  on  certain  occasions, 
to  pay  proper  deference  to  the  expressed  opinions  of  their  supporters.' 
And,  when  making  such  concessions,  they  ought  not  to  be  taunted 
with  yielding  their  own  opinions  and  adopting  those  of  a  majority. 
As  to  his  asking  the  House  to  accept  a  new  Bill,  containing  the  objec* 
tionable  provision  above  mentioned.  Sir  R.  Peel  said,  the  constitu- 
tional practice  was  to  permit  opportunities  of  frequent  deliberation 
on  legislative  measures,  and  not  to  consider  one  or  two  decisions  of 
the  House,  carried  by  small  majorities,  to  be  conclusive.  Thus,  it 
has  been  expressly  provided  that  there  shall  be  a  number  of  stages 
through  which  every  Bill  must  pass,  in  order  that  when  opinions  are 
divided,  or  nearly  balanced,  there  may  be  an  opportunity  for  recon- 
fiidering  a  decision.*  Whereupon  the  first  Bill  was  withdrawn,  and 
a  new  one  ordered.  In  committee  on  this  Bill,  Lord  Ashley  again 
moved  to  insert  a  clause  restricting  the  hours  of  labour  ;  but  Sir  R. 
Peel  having  stated  that,  if  this  motion  were  agreed  to,  ministers 
would  resign,  it  was  negatived  by  a  large  majority,  and  the  Bill 
became  law.* 

On  May  28, 1866,  under  Earl  Russell's  administration,  an  instruc-  Reform 
tion  to  make  provi^on  against  bribery  in  the  new  Reform  Bill  was   Bills, 
carried,  in  the  House  of  Commons,  against  ministers.     Nevertheless 


*  Hans.  D.  V.  78,  pp.  1482-1493.  sell's  administration,  a  Ten  Hours* 
^  lb.    p.    1638.     And    see    Ld.  Factory  Bill  was  carried,  on  behalf 

Ho  wick's  remarks,  lb.  v.  74,  p.  931.  of  persons  under  eighteen  years  of 

•  Hans,  D.  v.  73,  pp.  1639, 1640.  age  (10  Vict.  c.  29).  It  was  treated 
See  Lord  Howick's  o&ervations  in  by  the  cabinet  as  an  open  question, 
reply  to  this  argument.  lb.  v.  75,  p.  ministers  being  divided  as  to  policy 
105'.  and    expediency    of    the    measure. 

»  lb.  V.  74,  pp.  899, 1094, 1104.  Knight,  Pop,  Hist,  of  Eng.  v.  8,  p. 

Bat  in  1847,  during  rx)rd  John  Rus-  552, 
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the  government  determined  to  proceed  with  the  Bill,  but  left  it  to 
the  mover  of  the  instruction  to  frame  the  bribery  clauses.  This  course, 
however,  was  objected  to  by  the  opposition,  who  contended  that  it 
was  the  duty  of  ministers  to  consider  how  this  matter  could  be  best 
disposed  of.^  But  soon  afterwards,  ministers  were  again  defeated  on 
this  Bill,  when  they  resigned  office,  and  the  Bill  was  withdrawn. 

The  proceedings  in  the  House  of  Commons  on  the  English  Re- 
form Bill,  brought  in  by  the  Derby  administration  in  1867,  afford  a 
striking  example  of  the  extent  and  importance  of  the  modifications 
to  which  ministers  may  be  induced  to  consent,  in  a  measure  submitted 
by  them  to  the  judgment  of  Parliament.  The  unnatural  position 
of  the  ministry  at  this  time,  in  having  accepted  office  when  their 
party  was  in  a  minority  in  the  House  of  Commons,  and  in  continuing 
to  hold  office  upon  the  sufferance  of  their  political  opponents,  coupled 
with  the  necessity,  admitted  on  all  sides,  that  a  measure  of  reform 
should  be  carried  through  Parliament  at  this  juncture,  was  the  ex- 
cuse if  not  the  justification  of  ministers  for  consenting  that  their 
Reform  Bill  should  be  virtually  remodelled  by  the  votes  of  opposi- 
tion members.® 

A  similar  excuse  may  be  urged  in  extenuation  of  the  proceedings 
which  took  place  in  the  House  of  Conmions  in  the  following  session, 
upon  the  Scotch  and  Irish  Reform  BiUs.  Upon  this  occasion  a  new 
element  of  confusion  was  added,  namely,  that  ministers,  having 
obtained  permission  from  the  Queen  to  dissolve  Parliament  upon  the 
question  of  the  Irish  Church,  were  practically  debarred  from  making 
their  appeal  to  the  constituent  body  until  the  Acts  for  enlarging 
the  representation  of  the  people  should  have  gone  into  operation. 
This  involved  a  delay  of  several  months,  during  which  time  they  re. 
tained  office  without  being  able  to  insure  the  adoption  of  their  mea- 
sures by  Parliament,  and  were  compelled  to  submit  to  a  far  more 
extensive  alteration  of  those  measures  than  was  consistent  either 
wifch  the  respect  due  to  their  position  as  ministers  of  the  crown, 
or  with  the  healthy  action  of  parliamentary  government.^  These 
anomalous  proceedings,  it  may  be  hoped,  will  not  be  again  repeated, 
else  they  must  inevitably  lead  to  the  destruction  of  the  most  import- 
ant securities  against  tiie  abuse  of  power,  either  on  the  part  of 


^  Hans.  D.  v.  188,  pp.  1348, 
1589.  But  see  the  sinjilar  course 
t«^en  by  Earl  Derby's  p)Yeminent 
in  1858,  when  Oapt.  Vivian  carried 
a  resolution  for  the  reorganisation  of 
tba  War  Department  lb.  v.  151, 
pp.  556-56.3. 

«  See  IT,  Cox.  IIi«tonr  of  the 
Reform  Bills  of  1866  and  1867. 


*  See  Park's  Dogmas,  p.  40.  See 
attempts  made  in  1871  to  compel 
njinisters  to  proceed  with  certain 
clauees  of  the  Army  Regulations 
^1,  which  tbey  desired  to  withdraw, 
and  Sir  R.  ralmer's  observations 
thereon.  Hans.  D.  v.  206,  pp.  2001- 
2010. 
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ministers  or  of  the  House  of  Commoiis,  which  are  afforded  by  our 
present  political  system. 

On  April  9,  1869,  a  private  member  of  the  House  of  Commons  Motioas 
moved  to  resolve  *  that  this  House  is  of  opinion  that  the  government  ^^™  P"* 
should  introduce  a  measure  to  remedy  the  present  insufficient  state  }y^  affect- 
of  the  law  in  relation  to  "friendly  societies."'    The  home  secretary  ing  go- 
admitted  the  importance  of  the  question,  but  doubted  the  propriety  v«rament 
of  legislative  interference  therein,  although  the  government  would 
not  oppose  a  motion  for  a  committee  of  enquiry/ 

On  May  6,  1872,  a  private  member  moved  a  resolution  in  the 
HouBe  of  Commons,  affirming  the  necessity  for  providing,  in  the 
Education  (Scotland)  Bill  then  pending,  for  the  maintenance  of 
biblical  instruction  in  the  public  schools.  The  motion  was  opposed 
by  ministers,  but  agreed  to  on  division.  On  May  31  Mr.  Gladstone 
(tbe  premier)  stated  that  the  government  did  not  propose  to  take 
any  step  to  give  e£fect  to  this  resolution,  but  should  leave  the  ques- 
tion in  the  hands  of  the  mover,  who  had  given  notice  of  an  amend- 
ment in  furtherance  of  the  same.^  Accordingly  in  committee  on  the 
Bill,  on  June  6,  the  said  amendment  was  proposed  and  negatived  on 
division. 

Sir  Eobert  Peel,  in  1844,  insisted  that  *  individual  important 
members  of  Parliament  had  a  perfect  right  to  introduce  brought  in 
such  measures  as  they  thought  fit,  without  the  sanction  ^y  private 

momoGrs  * 

of  the  government.'*"  Again,  in  1850.  the  propriety  of 
affording  to  private  members  an  opportunity  of  inviting 
consideration  to  great  questions  of  public  interest,  was 
urged  by  that  statesman,  whilst  he  admitted  that  it  was 
an  excellent  principle  that  the  duty  of  preparing  legisla- 
tive enactments  in  all  such  cases  should  be  undertaken 
by  the  ministers  of  the  crown.*  For  private  members 
naturally  regard  the  measures  which  they  advocate 
simply  from  the  point  of  view  of  the  good  they  are 
designed  to  effect ;  while  it  is  the  duty  of  ministers  to 
consider  them  in  their  general  bearing  upon  public 
legislation,^ 

'  Haos.  D.  V.  106,  pp.  608-617.  in  his  capacity  as  a  private  member, 

»  i^.  V.  211,  p.  910.  and  not  as  a  government  measure. 

»»  Ih.  V.  76,  p.  476 ;  and  see  Cox,  lb,  v.  194,  p.  1092 ;  v.  108,  p.  126; 

Commonwealth,  p.  133.  and  see  post,  p.  383. 

»  Hans.  D.  v.  108,  p.  974.  Some-  J  Mr.  Qoschen,  Hans.  D.  v.  196, 

times  a  Bill  on  an  important  public  p.  1970. 
question  id  brought  in  by  a  minister 
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But,  apart  from  the  questions  of  abstract  right  of 

the  relative  importance  of   Bills  initiated  by  private 

members,  the  great  increase  of  debates,  and  the  annual 

accumulation  of  arrears  of  public  business,  of  late  years, 

have  combined  to  render  it  practically  impossible  for 

Bills  introduced  by  private  members  to  become  law, 

unless  by  the  active  assistance  of  the  government.     In 

default  of  such  assistance,  at  least  in  the  case  of  Bills 

which  encounter  much  opposition,  no  sufficient  time  for 

their  progress  through  Parliament  can  now  be  obtained.^ 

but  Dever         Numerous  precedents  can  be  adduced  of  the  intro- 

^thout      duction  of  public  Bills  of  more  or  less  importance  by 

B^n^ters^  private  members ;  but  they  have  never  obtained  the 

sanction  of  Parliament  without  the  direct  consent  and 

co-operation  of  ministers. 

Thus,  in  1828,  Lord  John  Eussell  succeeded  in  carry- 
ing a  motion  for  the  repeal  of  the  Test  and  Corporation 
Acts  against  the  government.  Ministers  took  a  promi- 
nent part  in  the  debate  against  the  measure ;  but  finding 
the  sense  of  the  House  was  against  them,  they  withdrew 
in  a  body,  before  the  division  took  place.  After  the 
second  reading  of  the  Bill,  ministers  consented  to  adopt 
it  as  their  own.  They  introduced  into  it  some  trifling 
changes  and  passed  it  into  a  law.^ 

Prece-  In  1838,  on  a  private  member  moving  for  leave  to  bring  in  a 

dents.  g£jj  £^j.  ^^  provisional  government  of  New  Zealand,  objection  was 

taken  by  Mr.  C.  W.  Wynn  (an  eminent  constitutional  authority) 
and  others,  that  Bills  of  this  description,  or  which  might  involve 
questions  of  international  law,  should  be  submitted  to  Parliament 
by  the  administration.  In  reply,  the  case  was  cited  of  the  Bill  to 
establish  a  colony  in  South  Australia,  which  was  brought  in  by  a 
private  member,  though  with  the  formal  consent  of  the  crown  to 
the  motion  for  its  introduction.  Whereupon  Lord  John  Russell 
(the  home  secretary)  gave  the  consent  of  the  crown  to  the  intro- 
duction of  this  Bill ;   reserving  the  right  to  ministers  to  support 


*  Social  Science  Trans.  1875,  p.    Rev.  v.  133,  p.  328.   See  Wellington 
J86 ;  Hans.  D.  v.  236,  p.  1189.  Desp.  3rd  S.  v.  4,  p.  411. 

»  Ann.  Reg.  1828,  c.  iv.  Quay. 
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or  oppose  it  at  any  future  stage  ;    and    the  Bill  was  accordingly  Preoe- 
introduced.™      But   being  found  to    contain   certain  objectionable  ^^^^ 
provisions  it  was  opposed  by  ministers,  and  rejected  on  its  second 
reading." 

In  1844  Lord  Brougham  brought  in  a  Bill  to  codify  the  criminal 
law,  urging  in  reply  to  objections  by  other  peers,  that  *  he  did  not 
understand  that  there  was  any  maxim  of  constitutional  law  which 
required  that  a  Bill  of  this  or  of  any  other  nature  should  be  intro- 
duced by  the  government.' <>  But  the  Bill  was  dropped  after  its 
second  reculing. 

In  1861  Mr.  Locke  King  brought  in  a  Bill  for  the  extension  of 
the  county  franchise,  and  Mr.  Baines  a  Bill  to  extend  the  borough 
franchise  ;  but  both  these  measures  were  thrown  out  by  means  of 
the  previous  question  upon  the  motion  to  read  them  a  second  time, 
being  opposed  by  Lord  Palmerston  (the  prime  minister)  on  the 
ground  that  measures  of  such  importance  *  ought  to  originate  with  a 
responsible  government,  and  not  to  be  left  in  the  hands  of  a  private 
member  to  take  their  chance.'  p  And  it  was  forcibly  objected  by 
another  speaker,  that  a  private  member,  however  able,  was  respon- 
sible only  to  himself  and  those  who  sent  him  to  Parliament,  and  his 
views  were  likely  to  be  limited  by  the  desires  and  circumstances  of  a 
small  section  of  the  community,  so  that  it  would  be  unreasonable  to 
expect  from  such  an  one  a  broad  and  statesmanlike  measure.^ 

On  the  other  hand,  an  elaborate  and  important  Bill  to  amend 
the  law  regarding  the  registration  of  county  voters  in  Scotland  was 
submitted  to  Parliament,  in  1861,  by  a  private  member,  and  though 
it  was  objected  that  a  Bill  which  made  an  alteration  in  the  constitu- 
tion of  the  country  ought  to  have  been  brought  in  by  ministers,  the 
lord  advocate  denied  that  this  was  necessary,  or  sound  doctrine, 
and  gave  his  cordial  support  to  the  Bill,  which  was  agreed  to  by 
both  Houses,  and  became  law.''' 

In  1865  Mr.  Whiteside  introduced  two  Bills  to  regulate  the  Irish 
Court  of  Chancery,  in  opposition  to  a  measure  submitted  to  Parlia- 
ment by  ministers.  But  these  Bills  were  withdrawn  after  their 
second  reading." 

In  1866  Mr.  Ward  Hunt  brought  in  a  rival  Bill  to  that  of  the 
government,  on  the  subject  of  the  cattle  plague,  which  he  succeeded 
in  passing  through  the  House  of  Commons.  But  the  Bill  was  sub- 
jected to  such  extensive  amendments  in  the  House  of  Lords  that 
its  former  supporters  declined  to  adopt  it,  and  it  was  ultimately 

"»  Mir.  of  Purl.  1838,  pp.  4629-  «  lb.  v.  162,  p.  382. 

4532.  '  ift.  V.  163,  p.  599 ;  Act  24  &  25 

»  Ih.  pp.  4914-4921.  Vict.  c.  83. 

«  Hans.  D.  v.  78,  p.  1600.  •  Hans.  D.  v.  180.   Index/ Coart 

»  lb.  V.  161,  pp.  610,  657.  of  Chancery  (Ireland).' 
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Preoe-  rejected,  upon  the  question  for  the  consideration  of  the  Lords' 
dents.  amendments.* 

On  March  1,  1867,  a  conversation  took  place  in  the  House  of 
Commons  with  reference  to  the  law  of  master  and  servant.  In  the 
previous  session,  a  select  committee  had  been  appointed  to  con- 
sider this  subject,  which  had  reported  that  the  present  state  of  the 
law  was  objectionable,  and  had  advised  certain  specified  changes 
therein.  It  being  admitted  that  a  change  was  necessary,  the  question 
arose  by  whom  it  should  be  made.  It  was  urged  that  the  matter 
was  too  important  to  be  dealt  with  by  a  private  member,  and 
should  be  undertaken  upon  the  responsibility  of  the  government. 
Whereupon  Mr.  Walpole  (the  home  secretary)  stated  that  he  was 
in  communication  with  the  attorney-general  on  the  subject,  and 
hoped  to  be  able  to  bring  in  a  Bill  in  relation  thereto  as  soon  as  the 
great  pressure  of  government  business  would  permit." 

On  April  9,  1867,  a  private  member  moved  for  leave  to  bring  a 
Bill  into  the  House  of  Commons  to  amend  the  representation  of  the 
people  in  Ireland.  The  secretary  for  Ireland  (Lord  Naas)  said, 
that  the  government  did  not  object  to  the  introduction  of  this  Bill, 
as  it  was  desirable  that  the  House  should  see  the  scheme  which  had 
been  framed  by  so  experienced  a  member.  But  he  reserved  the 
right  to  express  his  opinion  on  the  measure  until  a  future  occasion. 
The  BiU  was  then  presented,  and  read  a  first  time.^  On  June  28^ 
however,  the  Bill  was  withdrawn. 

On  May  15,  1867,  on  motion  for  the  second  reading  of  a  Bill, 
introduced  by  a  private  member,  to  remove  certain  anomalies  and 
abuses  in  the  laws  relating  to  grand  juries  in  Ireland,  a  debate 
arose,  in  which  the  opinion  was  generally  expressed  '  that  the  sub- 
ject was  too  large  to  be  dealt  with  in  a  satisfactory  manner  by  an 
independent  member.'  Accordingly  the  mover,  agreeing  in  this 
opinion,  obtained  leave  to  withdraw  the  Bill,  giving  notice,  that, 
early  in  the  following  session,  he  would  appeal  to  the  secretary  for 
Ireland  '  to  assist  in  legislating  on  this  important  subject.'  ^ 

On  April  29,  1868,  a  Bill  to  establish  county  financial  boards, 
and  for  the  assessing  of  county  rates,  and  for  the  administration  of 
county  expenditure  for  England  and  Wales,  which  had  been  brought 
in  by  a  private  member,  and  read  a  first  time,  came  up  for  a  second 
reacQng.  But  it  was  moved  by  a  member  of  the  administration  that 
in  lieu  of  proceeding  with  this  Bill  a  select  committee  should  be 
appointed  to  enquire  into  the  whole  subject,  upon  whose  report  the 
government  might  be  enabled  hereafter  to  introduce  a  more  satis- 


Hans.  D.  v.  181,  p.  883 ;  v.  182,  '  lb,  v.  186,  p.  1353. 

13.    Ann.  Reg.  1866,  pp.  20- -^-^  

«  lb,  V.  185,  pp.  1259-12152. 


p.  263.    Ann.  Reg.  1866,  pp.  20-23.  ^  lb,  v.  187,  pp.  592-600. 


THEIB  PARLIAMENTARY  FUNCTIONS.  879 

factory  measure.  With  this  understanding  the  motion  was  agreed 
to,  on  a  division.'  The  select  committee  reported  in  favour  of  the 
adoption  of  a  system  of  financial  boards,  partly  elective  and  partly 
magisterial,  whereby  the  county  finances  could  be  placed  more 
directly  under  the  control  of  the  ratepayers."  Pursuant  to  this 
recommendation,  a  Bill  to  establish  county  financial  boards  was 
brought  in  by  ministers  in  the  following  session.  It  did  not  then 
pass  ;  but  in  1870  a  select  committee  was  appointed  to  consider  the 
whole  question  of  local  taxation,  which  recommended  the  adoption 
of  the  principle  of  representation  in  the  constitution  of  local  bodies 
administering  rates.y  Accordingly  provisions  for  the  election  of 
county  financial  boards  were  embodied  in  a  Bating  and  Local  Govern- 
ment Bill  introduced  by  Mr.  Goschen  in  1871,  but  which  was  after- 
wards withdrawn.* 

In  1872  a  private  member  introduced  into  the  House  of  Com- 
mons a  Bill  for  the  appointment  of  a  public  prosecutor.  It  was  read 
a  first  and  second  time,  but  the  home  secretary  gave  notice  of 
several  amendments,  to  be  proposed  in  committee,  which  would 
entirely  alter  the  measure.  The  mover  of  the  Bill  was  first  con- 
sulted, and  approved  in  the  main  of  these  amendments.  But  the 
sense  of  the  House  was  adverse  to  the  proceeding,  on  the  ground 
that  it  would  not  afford  adequate  opportunity  for  the  consideration 
of  what  was  substantially  a  new  BiU.  So  ihe  Bill  was  committed 
pro  forma,  to  admit  of  the  amendments  being  made  ;  it  was  then 
ordered  to  be  reprinted  and  recommitted,  with  the  understanding 
that  it  shoidd  be  reintroduced  by  government  next  session.* 

While  it  is  the  especial  duty  of  ministers  of  the  crown  Advan- 
to  prepare  and  submit  to  Parliament  whatever  measures  frfiTdts- 
may  be  required   for  the  defence  of  the  empire,  the  cussionin 
support  of  the  civil  government,  or  to  amend  or  other-  ment. 
wise  improve  the  fundamental  or  constitutional  laws  of 
the  realm — and  to  control  by  their  advice  and  influence 
all  public  legislation  which  is  initiated  by  private  mem- 
bers— a  most  useful  purpose  is  served  by  the  previous 


*  Han8.D.  v.  191,  pp.  1542-1559.  '  Hans.  D.  v.  196,  p.  602;    v. 

And  see  debate  on  County  Courts  201,  p.  1854;  Com.  Pap.  1870,  v.  8, 

(Admiralty  Jurisdiction)  Bill,  intro-  p.  9,  &c. 

duced  in  1868  by  a  private  member,  *  lb.  v.  205,   p.   1127;    v.  206, 

bat  proceeded  with   by  conBent  of  p.  401.      And    see  lb,  v.  215,  p. 

miniature.  lb,  v.  192,  pp.  161-171.  1505. 

"  Com.  Pap.  186'^-8,  v.  9,  p.  1,  '  lb.  v.  211,  pp.  1869, 1950. 
&c. 
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free  investigation  and  debate  in  Parliament  of  these  and 
all  other  questions  affecting  the  public  welfare. 

'  Administrations  should  not  interpose  in  ecclesiastical  questions 
until  they  think  they  see  that  their  interference  will  materially  con- 
duce to  bring  about  an  early  and  complete  settlement.  Their  inter- 
position at  an  earlier  stage  is  apt  to  communicate  the  character  and 
colour  of  party  to  that  which  ought  to  have  been  kept  free  from  such 
association.'*' 

It  is  not,  in  fact,  the  primary  duty  of  either  House 
to  pass  the  measures  of  the  executive,  but  rather,  as  the 
great  council  of  the  nation,  to  advise  the  crown  as  to  the 
way  in  which  the  public  service  may  be  most  beneficially 
conducted,  and  to  give  expression  from  time  to  time  to 
enhghtened  opinions  upon  the  various  topics  which  are 
attracting  public  attention.*"  This  function  cannot  be 
fulfilled  except  by  granting  to  private  members  adequate 
opportunity  for  introducing  to  the  notice  of  Parliament 
projects  for  effecting  desirable  reforms  in  our  political 
or  social  system,  and  by  facilitating  the  discussion  of 
such  measures  until  public  opinion  is  sufficiently  agreed 
upon  them  to  render  legislation  not  only  safe  but  expe- 
dient, when  it  will  become  the  duty  of  ministers  of  the 
crown  to  assume  the  responsibility  of  advising  the  passing 
of  Bills  in  Parhament  to  give  effect  to  the  same.  Nearly 
all  the  great  reforms  which  have  received  the  sanction 
of  Parliament  during  the  present  century  have  originated 
in  this  manner  ."^ 

A  motion  on  Feb.  19,  1875,  by  Mr.  Newdegate  to  compel  private 
members  to  mature  the  details  of  their  Bills  before  submitting  them 
to  the  House,  with  a  view  to  prevent  the  time  of  the  House  from 
being  occupied  with  crude  legislative  measures,  was  negatived. 

Instances  indeed   have   occurred    in   our  political 

*  Mr.  Gladstone,  Hans.  D.    v.  the  House  of  Oommons.'    lb,  v.  208, 

205,  p.  860 ;  and  see  lb,  v.  206,  p.  p.  76. 
504.  -  Hans.  D.  v.  161,  pp.  160,  161, 

«  Mr.  Disraeli,  lb,  v.  161,  p.  163.  657 ;  v.  16J,  p.  353 ;  v.  203,  p.  204 ; 

Mr.  Fox  used  to  say  that  'delibera-  v.  218,  p.  1746;  v.  235,  p.  563. 
tion  and  not  despatch  is  the  duty  of 
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history  wherein  a  majority  of  the  House  of  Commons, 
acting  contrary  to  the  advice  of  the  existing  administra- 
tion, have  demanded  the  immediate  settlement  of  some  ^?,^P 

.  .  •  .  .       .  of  Parlia- 

great  poUtical  reform  in  a  certain  way,  bringing  to  bear  ment  uiti- 
upon  the  ministers  of  the  crown  a  pressure  in  relation  ^j!^. 
thereto,  wliich  they  have  been  unable  to  withstand.  It 
has  then  been  optional  with  the  ministry  either  to  render 
assistance  in  carrying  out  the  proposed  reform,  provided 
the  consent  of  the  sovereign  could  be  obtained,  or  else 
to  resign  and  give  place  to  others,  through  whose  efforts 
such  legislation  might  take  place  upon  the  particular 
question  as  would  conciliate  the  good-will  of  the  several 
estates  of  Parliament.  The  repeal  of  the  Test  and 
Corporation  Acts  in  1828,  and  the  settlement  of  the  long 
pending  question  of  Eoman  Catholic  emancipation  in 
1829 — to  both  of  which  measures  the  ministry  then  in 
power  were  at  first  opposed — ^were  actually  accomphshed 
with  the  consent  and  co-operation  of  ministers  them- 
selves.* On  the  other  hand,  the  resistance  of  ministers 
to  a  reform  of  ParUament  led,  in  1830,  to  their  enforced 
resignation,  and  to  the  appointment  of  another  ministry 
pledged  to  succeed  upon  the  question.' 

The  repeal  of  the  com  laws,  in  1846,  affords  an 
illustration  of  a  different  principle  and  shows  what  can 
be  done  by  a  bold  and  determined  minister,  who  views 
the  exigencies  of  the  state  with  sagacity  and  resolution. 
No  such  measure  had  been  demanded  by  either  House 
of  Parliament,  for  the  Lords  were  staunch  protectionists  p^J^^d 
and  the  majority  of  the  Commons  had  been  elected  as  the  com 
the  opponents  of  free  trade.     Sir  Robert  Peel  himself  ^^^ 
had  been  hitherto  the  great  champion  of  the  protec- 
tionist party.     Nevertheless,  being  convinced  that  the 
time  had   come  when  the  national   interests  required 
the  abrogation  of  the  corn  laws,  he  assumed  the  respon- 
sibility of  advising   their  repeal,  and,  after   a   severe 

•  See  May,  Const.  Ilist.  v.  2,  pp.  '  lb.  pp.  .347-360.    Anfey  vol.  1, 

389-402.  p.  187. 
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struggle,  succeeded  in  obtaining  the  consent  of  his 
colleagues  in  office  (the  crown  being  neuter  upon  this 
question),  and  of  both  Houses  of  Parliament  to  his 
Bill* 

The  position  of  ministers  of  the  crown  in  relation  to 
Bills  brought  in  by  opposition  members,  to  the  principle 
of  which  ministers  object,  will  be  further  elucidated  by 
the  following  precedents. 

Irish  ^^  ^^^  ^^>  1868,  Mr.  Gladstone  (the  leader  of  the  opposition), 

Charch  having  obtained  the  sanction  of  the  crown  to  an  address  passed  by 
question,  the  House  of  Commons,  that  the  interests  of  the  crown  in  the  tem- 
poralities of  the  Irish  Church  should  be  plsu)ed  at  the  disposal  of 
Parliament,  with  a  view  to  prevent  by  legislation  the  creation  of  new 
personal  interests,  through  the  exercise  of  any  public  patronage,^ 
brought  in  a  Bill  to  prevent,  for  a  limited  time,  any  new  appoint- 
ments to  that  church,  which  was  received  and  read  a  first  time.  The 
second  reading  was  agreed  to,  on  May  22,  by  a  majority  of  fifty-four, 
in  spite  of  the  most  strenuous  opposition  by  the  ministry.^  In  com- 
mittee on  this  Bill  a  clause  was  inserted,  notwithstanding  objections 
urged  by  Mr.  Gladstone,  to  the  effect  that  the  right  of  any  person  to 
share  in  the  future  Maynooth  grant,  or  the  Regium  Donuniy  should 
be  subject  to  the  pleasure  of  Parliament^  Finally,  the  Bill  passed 
the  House  of  Commons,  but  on  June  29  the  motion  for  its  second 
reading  was  negatived,  in  the  House  of  Lords,  by  a  majority  of 
ninety-five.^ 
__         -  On  June  30,  1868,  a  Bill  to  remove  the  disabilities  of  i*evenue 

revenue  officers  from  voting  at  parliamentary  elections  was  committed,  and 
officers.  ordered  for  a  third  reading  in  the  House  of  Commons,  on  division, 
notwithstanding  the  opposition  of  the  chancellor  of  the  exchequer, 
and  of  Mr.  Gladstone,  the  leader  of  the  opposition.  But,  in  deference 
to  the  opinion  of  the  House  of  Commons,  the  government  decided  to 
withdraw  their  opposition  to  this  measure,  whereupon  the  second 
reading  in  the  House  of  Lords  was  advocated  by  the  lord  chancellor, 
and  the  Bill  became  law.^ 
Church  ^  \%^^  Mr.  Gladstone,  then  being  chancellor  of  the  exchequer, 

rales.  and  leader  of  the  government  in  the  House  of  Commons,  brought  in 

a  Bill  for  the  compulsory  abolition  of  church  rates,  which  was  read  a 
first  time.     Before  the  day  fixed  for  the  second  reading,  the  ministry 


«  Ante,  vol.  1,  pp.  212-216.  ^  lb,  v.  108,  p.  208. 

»»  Hans.  D.  v.  192,  p.  113.  »  lb,  v.  103,  pp.   880-410,  1080. 

»  lb,  p.  800.  Act  31  &  32  Vict.  c.  73. 

J  lb.  pp.  1187-1211. 
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went  out  of  office.  Naturally,  upon  such  occasions  the  measures  of 
the  outgoing  administration  are  either  formally  withdrawn  or  allowed 
to  drop.  But  Mr.  Gladstone,  who  had  now  become  leader  of  the 
opposition,  determined  to  proceed  with  this  Bill,  alleging  that  in  his 
opinion,  and  in  that  of  his  late  colleagues,  it  stood  in  a  position  dif- 
ferent from  other  measures,  *  inasmuch  as  it  was  originally  a  proposal 
not  made  by  the  late  administration,  but  by  myself,  on  my  own  in- 
individual  responsibility.'  Nevertheless,  it  had  been  distinctly  intro- 
duced into  the  house  as  *  a  government  measure,'  and  other  members 
of  the  government,  in  addition  to  Mr.  Gladstone,  were  ordered  '  to 
prepare  and  bring  it  in.'  The  new  ministry,  however,  after  Mr. 
Gladstone's  explanation,  consented  to  the  second  reading  of  the  Bill, 
upon  the  understanding  Uiat  they  did  not  accept  the  principle  of  it, 
and  that  it  should  not  be  proceeded  with  any  further  during  the 
session.™    The  Bill  was  accordingly  dropped. 

On  April  18,  1877,  a  private  member  brought  in  a  Bill  to  define 
the  jurisdiction  of  the  courts  of  law  over  territorial  waters  in  the 
Queen's  dominions.  Upon  the  second  reading  of  this  BUI,  the  at- 
torney-general, though  approving  of  the  principle  of  the  Bill,  advised 
that  the  further  management  of  the  question  should  be  left  in  the 
hands  of  government,  as  they  only  possessed  the  necessary  means  of 
dealing  with  the  difficult  and  delicate  questions  which  it  involved. 
Whereupon  the  Bill  was  withdrawn. 

All  motions  for  the  ffrant  of  money  for  the  public  Supply 

.  .  .  .  votes  to  be 

service,  or  for  imposing  any  pecuniary  charge  upon  the  initiated 
people,  must,  as  we  have  already  seen,  emanate  from  crown. 
ministers  of  the  crown  in  the  House  of  Commons.  By 
standing  orders  passed  in  1866,  and  which  are  more 
stringent  than  those  previously  in  force,  private  mem- 
bers are  effectually  debarred  from  initiating  such  pro- 
ceedings, unless  with  the  recommendation  of  the  crown." 

On  June  6,  1867,  a  case  occurred  which  shows  that  the  House  is 
disposed  to  construe  these  new  standing  orders  very  strictly.  A 
private  member,  being  desirous  of  moving  a  series  of  resolutions 
to  require  certain  charges  relating  to  courts  of  law  to  be  defrayed 
out  of  the  Consolidated  Fund,  and  not  subjected  to  an  annual  vote, 
obtained  the  formal  assent  of  the  crown  thereto,  which  justified  him, 
as  a  matter  of  form,  in  proceeding  with  his  resolutions.  But  after- 
wards, at  the  suggestion  of  Mr.  Ayrton,  the  mover  agreed  *  that  as  a 


»  Hans.  D.  v.  183,  p.  619 ;  v.  184,  pp.  1029-1032. 
»  See  ante,  vol.  1,  pp.  690-696. 
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matter  of  policy,  it  was  better  that  any  resolution  placing  a  charge 
upon  the  Consolidated  Fund  should  be  moved  by  a  minister  of  the 
crown,  and  should  not  proceed  from  the  opposition  side  of  the 
House.'  He  therefore  abstained  from  moving  such  of  the  resolutions 
as  were  of  that  character,  and  confined  himself  to- introducing  'reso- 
lution four,  that  the  salaries  and  expenses  therein  specified  should 
cease  to  be  charged  on  the  Consolidated  Fund.  That  was  a  reso- 
lution diminishing  the  charge  on  the  public,  which  any  member 
might  move.'<> 

Ability  of  The  rules  of  the  House  of  Commons,  as  will  be  pre- 
to  ^  sently  noticed,  afford  to  an  administration  ample  oppor- 
m^Mures.  ^^^^^7  ^^^  inviting  the  attentive  consideration  of  Parlia- 
ment to  whatever  measures  they  may  think  fit  to  propose. 
But  their  ability  to  carry  them  successfully  through  both 
Houses  must  wholly  depend  upon  the  extent  to  which 
they  possess  the  confidence  of  Parliament,  and  especially 
of  the  Lower  House.  An  adequate  degree  of  parliamen- 
tary support  is  essential,  not  merely  to  the  continuance 
in  office  of  the  ministers  of  the  crown,  but  also  to  the 
integrity  and  usefulness  of  their  legislative  measures. 
If  they  cannot  rely  upon  being  able  to  pass  their  Bills, 
at  all  events  without  substantial  alteration,  they  will 
naturally  refrain  from  bestowing  the  necessary  pains  to 
render  them  perfect  and  complete ;  and  thus  either  the 
statute-book  will  be  encumbered  with  crude  and  im- 
perfect laws,  or  else  the  duty  of  framing  desirable  mea- 
sures will  pass  out  of  the  hands  of  the  responsible 
servants  of  the  crown,  and  will  be  assumed  by  men  who 
merely  represent  the  will  and  opinions  of  a  popular 
assembly,  to  the  manifest  detriment  of  the  public  in- 
terests, and  in  violation  of  the  foundation  principles  of 
parliamentary  government.^ 

Twice,   within   the   past  ten  years,   the   executive 


•  Hans.  D.  v.  187,  p.  1667.  Geo.   Bentinck,  fourth  edit.  p.  673, 

9  See  Mr.  Disraeli's  speech  on  the  Mr.  Gladstone  upon  amendments  to 

business  of  the  Session,  August  *30,  the  ministerial  scneme  of  elementary 

1848,  Hans.  D.  v.  101,  especially  pp.  education,  Hans.  D.  v.  202,  pp.  1263, 

704-707.    Mr.  Lowe's  speech,  lb,  v.  1282. 

186,  pp.  968,  960.     Disraeli's  Lord 
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government  have  had  recourse  to  the  unusual  proceed-  ctovcm- 
ing  of  inviting  the  House  of  Commons  to  assist  them  in  based  on 
determining  upon  the  leading  principles  whereon  par-  ^i^^Jj^' 
ticular  Bills  should  be  framed,  which  were  of  the  highest 
importance  in  a  constitutional  pomt  of  view,  but  in 
r^ard  to  which  successive  administrations  had  failed 
to  propound  a  policy  acceptable  to  Parhament.  The 
course  adopted  by  ministers  upon  these  occasions  wad 
to  submit  to  the  House,  in  committee  of  the  whole, 
certain  general  resolutions,  which,  after  they  had  been 
altered  by  the  committee  in  accordance  with  the  pre- 
vailing opinions  of  the  majority,  became  the  framework 
of  a  Bill,  which  was  introduced  as  a  ministerial  measure; 
A  proceeding  of  this  kind,  however,  is  at  variance  with 
the  principle  of  ministerial  responsibility,  and  can  only 
be  justified  on  grounds  of  public  necesirity.**  A  similar 
example  of  this  abnegation  of  ministerial  responsibility 
is  afforded  by  the  course  taken  by  the  Gladstone  ministry 
of  1883  in  regard  to  the  projected  Channel  tunnel  in 
proposing  to  leave  the  determination  of  the  question  to 
a  joint  committee  of  both  Houses  of  Parliament/ 

The  first  case  of  this  descriptioQ  occnrred  in  1858,  in  regard  to  India  Gtv 
the  government  of  India.  On  February  12,  1858,  a  Bill  to  transfer  gtu!™^^ 
her  Majesty's  possessions  in  India  to  tl^  government  of  the  British 
crown  was  laid  before  the  Hoase  of  Commons  by  the  prime  minister, 
Lord  Palmerston,  but  before  its  second  reading  a  change  of  ministry 
took  place.  The  question  was  tiien  taken  np  by  Mr.  Disraeli,  the 
new  chancellor  of  the  exchequer,  who  on  March  26  introduced  a  Bill 
for  the  same  purpose,  thou^  differing  materially  in  the  method  for 
effecting  the  object.  Neither  of  these  measures  found  favour  with 
Parliament,  or  with  the  public.  Whereupon,  on  April  12,  Lord  John 
Russell,  *  with  coosideraUe  doubt  and  hesitation,'  suggested  another 
course,  namely,  that  instead  of  persevering  with  their  Bill,  ministers 
should  consent  to  have  the  entire  subject  discussed  in  committee 
of  the  whole  House,  upon  general  resolutions,  so  that  there  mi^t  be 
conclusions  arrived  at  between  the  government  and  the  House  of 
Commons  as  to  the  basis  upon  whicli  the  Indian  Govenntieni  Bill 
should  be  founded.     He  referred  to  a  former  proceeding  in  1813  as 

<  See  objectioDS  to  appointment    to  legislation.    ^fil«,  vol.  l,p.  428. 
of  committees  of  enquiry  preliiuiDtry  '  Sat.  Rev.  7  April,  1883,  p.  428; 
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a  precedent  for  this  proposal,  but  it  was  shown  by  other  speakers 
that  this  case  was  inapplicable,  inasmuch  as  a  preliminary  committee 
was  then  required,  in  compliance  with  the  standing  orders  concern- 
ing trade.  Mr.  Disraeli,  however,  promptly  acceded  to  Lord  John 
Russeirs  suggestion,  and  even  invited  his  lordship  to  propose  the 
resolutions.  But  the  sense  of  the  House  was  against  a  matter  of 
such  importance  being  taken  up  by  an  independent  member."  Ac- 
cordingly, a  few  days  afterwards,  Mr.  Disraeli  laid  upon  the  table 
of  the  House  fourteen  resolutions,  distinctly  embodying  the  outline 
of  a  legislative  measure,  which  differed  considerably  from  the  original 
ministerial  Bill.  After  much  debate  in  committee,  five  only  of  these 
resolutions  were  reported  to  the  House  on  June  17,  the  remaining 
resolutions  having  been  withdrawn.  A  new  Bill  was  then  introduced 
by  Mr.  Disraeli,  in  conformity  with  the  scheme  agreed  to  by  the 
House,  which  was  passed  into  a  law.* 
Reform  The  next  attempt  to  obtain  the  sanction  of  the  House  of  Com- 

Bill  of         mons  to  this  method  of  originating  a  government  measure  was  in 
1867.  1867,  in  relation  to  the  reform  of  Parliament.     But  this  time  the 

resolutions  proposed  were  open  to  more  serious  objection,  on  account 
of  their  vague  and  indefinite  nature,  and  meeting  with  resolute  oppo- 
sition from  the  House  itself,  the  ministry  abandoned  them,  and  brought 
in  a  regular  Bill  instead.     The  circumstances  were  as  follows  : — 

The  Russell  administration  resigned  office  in  1866,  from  their 
inability  to  induce  the  House  of  Commons  to  accept  their  proposed 
Reform  Bill.  They  were  succeeded  by  the  Derby  ministry,  who, 
being  themselves  divided  in  opinion  as  to  the  proper  basis  for  any 
such  measure,  determined  at  the  outset  not  to  proceed  by  Bill,  but 
by  introducing  a  series  of  resolutions,  through  which  they  '  hoped  to 
elicit  from  the  House  of  Commons  the  views  they  took  upon  the 
main  questions  which  would  be  necessarily  involved  in  any  Reform 
Bill.'  It  was  admitted  that  '  the  resolutions  were  somewhat  vaguely 
and  indistinctly  drawn ' ;  but  the  object  was  '  not  to  pledge  the 
government  to  a  specific  point  upon  any  one  of  those  resolutions, 
but  to  endeavour  to  obtain  the  general  opinion  of  the  House  of 
Commons  as  to  what  measures  would  be  likely  to  meet  with  a  gene- 
ral assent.'"  On  February  11,  1867,  Mr.  Disraeli  (the  chanceUor  of 
the  exchequer)  moved  that  the  House  of  Commons  should  on  a 
certain  day  resolve  itself  into  a  committee  of  the  whole  to  consider 
of  the  original  Reform  Act ;  proposing  to  submit  to  this  committee 
thirteen  resolutions  on  the  subject  of  reform.  But  on  the  day 
named,  when  Mr.  Disraeli  moved  that  the  House  should  go  into 
committee  on  these  resolutions,  it  was  objected  that  they  'were 


"  Hans.  D    v.  140,  pp.  858-877.     1858,  chaps.  3  and  4. 
Sej  Martin's  Tr.  Consort,  v.  4,  p.  210.  °  Karl  of  Derby,  I 

Hans.  Deb.  «n /vco.     Ann.  Reg^.     p.  1285. 
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simply  abstract  propositions/  conveying  *no  definite  idea  whatever, 
and  depending  altogether  upon  details  not  yet  made  known  as 
to  their  actual  operation.  It  was  furthermore  asserted  to  be  *  the 
duty  of  the  executive  government  to  give  advice  to  this  House,  to 
initiate  its  business,  and  to  decide  on  what  propositions  shall  be 
brought  forward  on  important  public  occasions';  while  *it  is  the 
business  of  the  House  to  decide  on  the  acts  of  the  executive  govern- 
ment, and  if  it  does  not  approve  them  to  censut^  them.  If  the 
House  allows  itself  to  be  induced  to  take  a  consultative  position — if 
it  begins  a  measure  which  government  ought  to  begin,  and  allows  it- 
self  to  be  asked  questions,  and  to  give  its  views  to  the  government, 
the  House  will  be  taking  away  the  responsibility  of  the  ministers  of 
the  crown.'  ^  On  the  following  day,  Mr.  Disraeli  informed  the  House 
that  ministers  had  determined  not  to  ptess  their  resolutions,  but  to 
bring  in  a  Reform  Bill  as  speedily  as  possible.  This  decisioh  gave 
general  satisfaction,  and  forestalled  an  intended  motion  of  Mr. 
Gladstone  to  the  effect  that  a  discussion  of  the  proposed  resolutions 
must  have  tended  to  delay  the  practical  consideration  of  the  ques- 
tion, and  that  it  would  be  for  the  public  advantage  that  the  govern- 
ment plan  should  be  submitted  to  the  House  in  a  definite  form.^ 

The  new  Eeform  Bill  was  submitted  to  the  House  of  Commons  Changes 
by  Mr.  Disraeli  on  February  26  ;  but  being  too  restricted  in  its  ex-   gjjj  to^"^"* 
tension  of  the  franchise  to  the  working  classes,  it  failed  to  satisfy  make  it 
the  House.     Without  waiting  for  any  direct  vote  upon  the  question,  aocept^ 
the  government  withdrew  this  Bill,  and  on  March  18  introduced  ^^^iWa- 
another  of  a  more  liberal  character.     This  measure  had,  it  appears,  ment. 
already  engaged  the  Attention  of  the  cabinet,  but  being  disapproved 
of  by  three  prominent  and  influential  ministers,  it  had  been  laid 
aside  in  favour  of  the  one  first  presented  to  the  House.     Its  resus- 
citation led  to  the  resignation  of  these  ministers,  but  their  places 
were  filled  up  and  the  Bill  proceeded  upon.     During  its  progress 
through  the  House  of  Commons,  the  ministerial  measure  encountered 
a  formidable  opposition,  and  was  subjected  to  numerous  and  impor- 
tant amendments  ;   but  was  finally  |)assed  on  July  15.     After  a 
narrow  escape,  owing  to  further  amendments  which  were  inserted  in 
the  Bill  by  the  House  of  Lords,  to  which  the  Commons  refused  to 
agree,  it  became  law  ;  materially  altered,  indeed,  from  the  original 
draft  agreed  upon  by  the  ministers,  and  in  some  respects  contrary  to 
their  advice  and  approval,  but  not  so  as  to  induce  them  to  abandon 
the  charge  of  it,  or  to  be  unwilling  to  hold  themselves  responsible 
for  it*  

'  Mr.  I^we,  Hans.  D.  v.  185,  p.  *  Hans.  D.  Se^aion  1867.     Cox, 

960.     And  see  Earl  Grey's  obaerva-  Hist.  Reform  Bills  of  1866  and  1867, 

tions,  lb.  pp.  1294-1298.*  chapters  vi.-xix. 

•  lb.  pp.  1021,  1022. 
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Proceed-  On  May  12, 1876,  a  private  member  submitted  to  the  House  of 

resolution    ^^^^<^i^  8^  abstract  resolution  in  favour  of  a  certain  amendment 

instead  of  of  the  law  in  relation  to  the  Sunday  closing  of  public-houses  in 

by  BilL       Ireland.     He  did  so   because  of  his   inability  to   get  opportunity 

for  the  introduction  and  passa^  of  a  Bill,  owing  to  the  crowded 

state  of  the  order  book.     This  method  sufficed  for  his  purpose.     He 

carried  his  resolution  against  ministers.^    But  the  ministry  would 

not  undertetke  to  give  effect  to  this  resolution.* 

On  May  15,  1876,  Earl  Granville  submitted  to  the  House  of 
Lords  a  resolution  in  &,vour  of  an  alteration  in  the  law  of  burial. 
He  said  he  preferred  to  proceed  by  resolution  instead  of  by  Bill,  be- 
cause he  did  not  yet  know  how  far  their  lordships  were  prepared  to 
concur  with  him  in  the  general  principle  of  his  proposition.*  The 
Duke  of  Richmond  (leader  of  the  government)  deprecated  this  pro- 
ceeding by  resolution,  as  undesirable  and  objectionable,  except  in 
the  case  of  ney  subjects  for  legislation.  Other  peers  concurred  in 
this  opinion.  Nevertheless  the  resolution  was  discussed  on  its  merits 
and  negatived.^ 

It  will  be  observed  that  the  peculiar  responsibility 
which  attaches  to  ministers  of  the  crown  in  matters  of 
legislation  is  confined  for  the  most  part  to  the  initia- 
Privat^      tion  and  control  of  public  business.    As  regards  private 
^^'        Bills,  wherein  the  rights  of  private  parties  are  adjudi- 
cated upon  by  Parliament  in  a  semi-judicial  manner, 
an  opposite  principle  prevails ;  and  in  all  cases  where 
the  public  interests  are  not  liable  to  encroachments  by 
Position     applicants  for  private   legislation.     Thus,  it  was   re- 
terato^    marked  by  Sir  Eobert  Peel,  when  home  secretary  in 
wards        1830,  in  reference  to  the  Eye  Harbour  Bill,  then  pend- 
BUis.         ing  in  Parliament,  *I  must   decline  interference  with 
any  private    Bill,  and  I  cannot  but  think,   from  the 
experience  of  every  day,  that  the  principle  on  which 
ministers  abstain  from  any  such  interference  is  most 
salutary.'  °    Again,  it  was  stated  by  the  chancellor  of 
the  exchequer  (Mr.  Baring)  in  1840,  that '  it  is  contrary 
to  all  established  practice  for  ministers  of  the  crown  to 


'  Hans.  D.  v.  229,  pp.  493-683.  tertained  to  initiation  of  legislation 

»  lb.  pp.  920,  1275.  by  abstract  resoluiions.    Ante^  voL 

*  lb.  V.  229,  p.  590.  1,  p.  411. 

»»  See  further  as  to  objections  en-  «  Mir.  of  Pari.  1830,  p.  2009. 
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give  an  opinion  upon  a  private  Bill.'  ^  And  in  1872  a  Private 
proposal  *  to  place  in  the  hands  of  a  minister,  or  of  the 
ministers  of  the  crown,  the  power  of  putting  a  veto  on 
private  legislation '  was  disapproved  of  by  the  House 
and  by  the  government.*  On  general  principle  as  well 
as  on  account  of  their  pressing  official  duties,  the  occu- 
pants of  the  treasury  bench  are  exempt  from  serving  on 
private  Bill  committees.' 

But  if  an  attempt  should  be  made  to  infringe  upon 
the  established  rules  of  Parliament  by  urging  the  House 
to  permit  a  private  Bill  to  proceed,  notwithstanding  the 
report  of  the  committee  on  standing  orders  against  it, 
it  would  be  *  usual  for  the  vice-president  of  the  board 
of  trade,  or  some  other  member  of  the  government, 
to  support  the  general  authority  of  committees  of  the 
House.' ^  So  also  if  the  interests  of  the  public  were 
likely  to  be  injuriously  affected  by  a  private  Bill,*"  or  if 
an  attempt  were  made  to  establish  an  unsound  principle 
by  such  means,'  ministers  would  be  justified  in  using 
their  influence  to  oppose  it ;  whilst,  on  the  other  hand, 
ministers  would  be  justified  in  promoting  the  passing  of 
a  private  Bill,  if  it  should  appear  to  be  desirable  for  the 
public  interest,^  because  they  are  responsible  for  exer- 
cising the  prerogative  of  the  crown  so  as  to  control  all 
legislation  in  Parliament,  whether  upon  pubUc  or  private 
matters,  for  the  furtherance  of  the  public  welfare,  and 
for  the  protection  of  private  rights  from  unjustifiable 
aggression.^ 

Under  such  circumstances,  it  is  proper  for  the  pub^ 
lie  department  charged  with  the  duty  of  watching  over 
the  public  interests,  in  this  particular  sphere,  to  suggest 
or  require  amendments,  in  any  private  Bills,  which  they 

*  Mir.  of  Pari.  1840,  p.  46o7.  and  Docks  Kll,  lb.  v.  147,  pp.  15- 

•  Hans.  D.  v.  212,  p.  627.  19 ;  and  8e«  lb.  v.  280,  p.  231. 

'  lb.  V.  176,  p.  1645.  *  lb.  V.  198,  p.  1128 ;  v.  214,  p. 

«  Sir  R.  Peel,  lb.  v.  80,  p.  177.  1097. 
See  also  lb.  v.  1 17,  p.  1148.  J  lb.  v.  230,  p.  1940. 

•*  Case    of   Mersey  Consen^ancy  ^  See  a/i/e,  vol.  1,  p.  451. 
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may  deem  to  be  necessary,  for  the  protection  of  the 
pubhc  or  for  the  saving  of  private  rights.^ 
Legisia-  Sincc  the  establishment  of  parliamentary  govem- 

oVthe^  ment,  the  crown  has  ceased  to  exercise  its  undoubted 
crown,  prerogatives,  as  an  essential  part  of  the  legislature,  by 
the  direct  personal  intervention  of  the  sovereign.  Its 
legislative  powers  are  now  effectually  put  forth  in  both 
Houses,  and  especially  in  the  House  of  Commons,  by 
means  of  responsible  ministers,  who,  avaiUng  themselves 
of  the  influence  which  they  possess  as  members  of  Par- 
liament, serve  as  the  mouthpiece  and  representatives 
therein  of  the  monarchical  element  in  our  constitution." 
Contemporaneously  with  the  introduction  into  our  poli- 
tical system  of  the  constitutional  usage  whereby  the 
sovereign  abstains  from  exercising  direct  and  external 
authority  over  the  Houses  of  Parliament,  in  matters  of 
legislation,  we  find  the  modern  machinery  for  the  con- 
trol of  business  in  Parliament  on  behalf  of  the  crown 
coming  into  play.  The  last  occasion  upon  which  an 
Royal  English  sovereign  vetoed  a  Bill  presented  for  the  royal 
l^ma?^  assent  was  in  1707,**  whilst  the  first  resolution  of  the 
House  of  Commons,  to  forbid  the  reception  of  petitions 
for  grants  of  money  without  the  consent  of  the  crown, 
was  agreed  to  in  the  previous  year."*  Thenceforth,  the 
rules  of  Parliament,  which  prohibit  the  introduction  of 
a  Bill  to  appropriate  any  portion  of  the  public  revenue, 
except  at  the  recommendation  of  the  crown,  through  a 
responsible  minister, — and  which  require  the  consent  of 
the  crown  before  either  House  can  agree  to  a  Bill  affect- 
ing the  royal  prerogative,P-^together  with  the  admitted 
right  of  ministers,  so  long  as  they  retain  the  confidence 
of  the  House  of  Commons,  to  regulate  the  course  of 
public  business — have  secured  the  rights  of  the  sove- 


^  May,  Pari.  Prac.  ed.  1883,  p.  °  See  Hats.  Prec.  v.  2,  pp.  342- 

808 ;  Hans.  J),  v.  236,  p.  881 .  847,  also  Heam,  Govt,  of  Eng.  p.  61. 

"  See  anfp,  vol.  1,  pp.  9,   406 :  »  Anfe,  vol.  l,p.  691. 

Park's  Dogmas,  p.  126.  »•  Anie,  p.  366. 


THBIR  PARLIAMENTAEY  FUNCTIONS.  3G1 

reign,  as  a  constituent  part  of  the  legislative  body,  as 
unmistakably,  if  not  more  effectually  than  by  the  direct 
interposition  of  a  personal  veto. 

'  The  authority  of  the  crown  in  England,'  says  Lord 
Derby,  '  does  not  depend  upon  the  veto  which  her 
Majesty  theoretically  possesses  to  impose  upon  Acts  of 
Parliament  after  they  have  passed,  but  upon  the  right 
and  proper  influence  which  she  exercises  over  her  minis- 
ters, and  through  them,  over  both  branches  of  the  legis- 
lature, which  gives  her  the  opportunity  of  exercising 
her  judgment  upon  measures  before  they  have  been 
submitted  to  Parliament,  not  after  they  have  received 
its  assent.'  "*  To  the  same  effect.  Lord  Palmers  ton  states 
that  it  is  '  a  fundamental  error '  to  suppose  that '  the 
power  of  the  crown  to  reject  laws  has  ceased  to  exist.' 
'  That  power  survives  as  before,  but  it  is  exercised  in  a 
different  manner.  Instead  of  being  exercised  upon  the 
laws  presented  for  the  royal  assent,  it  is  exercised  by 
anticipation  in  the  debates  and  proceedings  of  the  two 
Houses  of  Parliament.  It  is  delegated  to  those  who  are 
the  responsible  advisers  of  the  crown  ;  and  it  is  there- 
fore not  possible  that  a  law  passed  by  the  two  Houses 
should  be  presented  to  the  crown,  and  should  then  by 
the  crown  be  refused.  And  why  is  this  ?  Because  it 
cannot  be  imagined  that  a  law  should  have  received  the 
consent  of  both  Houses  of  Parliament,  in  which  the  re- 
sponsible ministers  of  the  crown  are  sitting,  debating, 
acting,  and  voting,  unless  those  who  advise  the  crown 
have  agreed  to  that  law,  and  are  therefore  prepared 
to  counsel  the  sovereign  to  assent  to  it.  K  a  law  were 
passed  by  the  two  Houses  against  the  will  and  opinion 
of  the  ministers  of  the  day,  those  ministers  must  natur- 
ally resign  their  offices,  and  be  replaced  by  men  in  whose 
wisdom  ParUament  reposed  more  confidence,  and  who 
agreed  with  the  majorities  in  the  two  Houses.' " 

1  Hans.  D.  v.  134,  p.  830.  Heam,  Govt,  of  Eng.  pp.  60-64. 

'  lb.   V.  159,  p.   1386;  and   «ee 
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veto*oii  B^^?  if  need  be,  the  dormant  power  of  the  crown  to 

^^^^i  veto  a  Bill  presented  by  the  two  Houses  of  Parliament 
for  the  royal  assent  could  be  revived  and  exercised ; — 
provided  only  that  a  ministry  could  be  found  to  assume 
the  responsibility  of  such  an  act — for  '  her  Majesty  has 
po  constitutional  right  to  abdicate  that  part  of  her  pre- 
rogative which  entitles  her  to  put  a  veto  upon  any 
measure  she  thinks  fit/  •  And  *  although  no  minister 
can  introduce  a  measure  into  either  House  without  the 
consent  of  the  crown,  such  consent  is  only  given  in  the 
first  instance  in  the  executive  capacity  of  the  sovereign. 
It  implies  no  absolute  approbation  of  the  measure,  but 
perely  signifies  the  royal  pleasure  that  the  two  branches 
of  the  legislature  should  consult  upon  the  merits  of  the 
case.  As  a  branch  of  the  legislature  whose  decision  is 
final,  and  therefore  last  solicited,  the  opinion  of  the  so- 
vereign remains  unshackled  and  uncompromised  until 
the  assent  of  both  Houses  has  been  received.  Nor  is  this 
veto  of  the  English  monarch  an  empty  form.  It  is  not 
diflScult  to  conceive  the  occasion,  when  supported  by 
the  sympathies  of  a  loyal  people,  its  exercise  might 
defeat  an  unconstitutional  ministry,  and  a  corrupt  Par- 
liament.' * 

threat-  A  remarkable  case,  illustrative  of  this  doctrine,  occurred  in  1858, 

<?ned  to  b^  jj^  relation  to  the  Victoria  Station  and  Pimlico  Railway  Bill,  which 

exercised 

in  18/^8       affected  certain  rights  of  property  vested  in  the  crown.     The  first 

commissioner  of  public  works  (Sir  Benjamin  HaU)  had  consented  to 
the  measure,  but  during  its  progress  through  Parliament  a  change 
of  ministry  took  pte-oe,  and  the  new  commissioner  (Lord  John  Man- 
ners) insisted  upon  a  particular  alteration  of  the  scheme,  to  which 
the  applicants  for  the  same  were  unwilling  to  agree.  But  the  House 
of  Lords,  before  whom  the  Bill  was  pending,  granted  leave  to  the 
commissioners  of  public  works  to  be  heard  by  counsel  against  the 
Bill,  and  it  being  intimated  that  unless  it  were  altered  the  govem- 
inent  would  advise  the  crown  to  veto  it,  the  committee  amended  the 


•  Mr.  Secretary  Hardy,  Hans.  D.    Hist,  of  Eng.  p.  390  (Am.  ed.) 
V.  192,  p.  732.    Earl  Granville,  lb.  *  Disraeli's    Lord  George    Ben- 

y.   140,  p.  2S4,  ax^d  Yonge,  Const    tinck,  4th  ed.  p.  66. 
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Bill  in  accordance  with  the  views  of  the  first  commissioner,  and  it 
received  the  royal  assent." 

In  the  same  year  a  petition,  numerously  signed,  from  members  of 
the  English  bar  was  presented  to  the  Queen,  praying  that  the  royal 
assent  might  not  be  given  to  the  Jewish  Disabilities  Removal  Bill, 
then  before  Parliament.^ 

Under  ordinary  circumstances,  however,  if  ministers  Legisia- 
should  be  unable  to  prevent  the  passing  of  a  measure  powers  of 
through  the  House  of  Commons  to  which  they  were  ^^^^^^ 
opposed,  they  would  take  advantage  of  the  co-ordinate 
and  independent  legislative  powers  of  the  second  cham- 
ber, wherein  the  obnoxious  Bill  might  be  rejected,  or 
amended  in  conformity  with  their  views,  or  so  as  to 
conciUate  the  favour  of  the  contending  parties.     Less 
under  the  influence   of  popular  passion   or  transient 
political  excitement  than  the  House  of  Commons,  the 
Lords  often  interpose  successfully  to   strengthen   the 
hands  of  ministers  of  the  crown,  by  hindering,  for  a 
time   at  least,  the  adoption  of  measures  which  may 
reasonably  be  regarded  with  mistrust  or  apprehension.'' 
Otherwise,  and  as  a  last  resort  before  the  Bill  has  gone  ^^^^^ 
through  both  Houses,  an  appeal  must  be  made  to  the  entbody, 
constituent  body,  which,  if  it  should  result  in  an  unmis- 
takable expression  of  public  opinion  in  favour  of  the 
particular  measure,  will  ultimately  lead  to  its  accep- 
tance by  the  crown."" 

When  a  measure  has  become  law,  it  is  an  under- 
stood obhgation  that  its  opponents  should  refrain  from 
any  further  attacks  upon  its  provisions  or  poUcy  until 
the  result  of  the  law  may  have  become  apparent,  so  as 
to  justify  an  effort  for  its  repeal.^ 


»  Hans.  D.  v.  161,  pp.  586-589,  ment  Bill,  an^e,  p.  871,  and  that  of 

692,    797.    Lords'  Jour.   v.  90,  p.  the  Irish  Church  Suspensory  Bill, 

862.  ante,  p.  882,  and  Hans.  D.  v.  193, 

^  Edison's  Divine  Right  of  Rule,  pp.  975, 1067. 

p.  101 ;  West.  Rev.  v.  61,  p.  157.  «  See   Bowyer,  Const.  I^aw,  p. 

^  See  Palmer's  case,  mUe,  vol.  1,  165. 

39 ;  also  case  of  the  Forgery  Punish-  '  Hans.  D.  v.  220,  p.  371. 
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{c.)  The  oversight  and  control  of  Business  in  Parliament 
Minister.  Ministers  of  the  crown  are  constitutionally  respon- 

lal  lead  in     ,  . 

both  sible,  not  merely  for  the  preparation  and  conduct  of 
Houses,  legislative  measures  through  both  Houses  of  Parliament, 
and  for  the  control  of  legislation  which  is  undertaken 
by  private  members,  but  also  for  the  oversight  and 
direction  of  the  entire  mass  of  public  business  which  is 
submitted  to  ParUament.  Nothing  should  be  left  to  the 
will  and  caprice  of  a  fluctuating  majority  in  the  legisla- 
ture, but  the  efforts  of  ministers  should  be  continually 
directed  to  the  furtherance  of  business  so  as  best  to 
promote  the  public  interests,  and  ensure  the  convenience 
of  members  generally.  For  ministers  are  the  natural 
leaders  in  both  Houses,  as  well  as  the  proper  guardians 
of  the  powers  and  privileges  of  Parliament.  Eepresent- 
ing  therein  the  authority  of  the  crown,  and  exercising 
therein  the  influence  which  appertains  to  them  in  that 
capacity,  they  should  be  able  to  regulate  the  perform- 
ance of  aU  parliamentary  functions,  and  the  distribu- 
tion of  public  business,  so  as  to  keep  them  within  rea- 
sonable limits,  and  in  a  steady  course." 
Advan-  In  1692,  before  WUliam  HI.  had  constructed  his  first 

^^rac-  parliamentary  administration,  a  formal  complaint  was 
made  by  ministers  to  the  king,  that '  nobody  knew  one 
day  what  the  House  of  Commons  would  do  the  next,' 
and  that '  it  were  perhaps  too  confident  a  thing  for  any- 
one to  pretend  to  say  the  Parliament  will  or  will  not  do 
anything  whatsoever  that  may  be  proposed  to  them.'  • 
The  present  highly  organised  system  of  parliamentary 
government  has  been  elaborated  by  the  wisdom  and 
experience  of  successive  generations,  in  order  to  remedy 
this  evil  condition,  and  to  establish  harmony  and  una- 

■  Hearn,  Govt,  of  Eng.  p.  536.  •  Dalrymple,  Memoirs  of  Great 

Amos,  50  years  of  Eng.  Const    p.    Britain,  2nd  ed.  v.  2.    App.  part  ii. 


340.     Mr.  Disraeli,  Hans.  D.  v.  174,    p.  240;  and  see  Macaulay,  Hist,  of 
p.  1230.    Mr.  Gladstone,  Hans.  D.  v.     Eng.  v.  4,  p.  433 ;  v.  5,  p.  168. 
192,  pp.  1190-1194 ;  v.  208,  p.  1663. 


tice. 
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iiimity  between  the  crown  and  Parliament.  Now-a-  Ministe- 
days,  immediately  upon  the  formation  of  a  ministry,  it  '^^^^^ 
assumes,  in  addition  to  the  ordinary  duties  of  an  ex- 
ecutive government,  other  and  more  important  functions 
— unknown  to  the  theory  of  the  constitution — namely, 
the  management,  control  and  direction  of  the  whole 
mass  of  political  legislation,  by  whomsoever  originated, 
in  conformity  with  its  own  ideas  of  political  science  and 
civil  economy;  and  so  long  as  a  ministry  commands 
the  confidence  of  the  House  of  Commons,  it  should 
have  sufficient  strength  to  prevent  the  adoption  by 
Parliament  of  any  measure  which  it  may  judge  to  be 
inexpedient  or  unwise.^ 

The  ministry  is  also  responsible  for  guiding  the  de- 
liberations of  each  House  of  Parliament,  so  as  best  to 
secure  and  maintain  the  appropriate  privileges  of  each 
House  in  due  subordination  to  established  constitutional 
principles.  In  such  an  endeavour  the  ministry  are 
usually  assisted  by  the  co-operation  of  the  leaders  of  the 
opposition.*" 

It  has  been  estimated  that  at  least  nine-tenths  of 
the  legislation  of  the  House  of  Commons  passes  through 
the  hands  of  the  government,  and  the  portion  of  the 
business  of  the  country  which  ministers  are  expected 
and  required  to  transact  is  yearly  increasing.*^  Suc- 
cessive parliamentary  committees  have  advised  the 
adoption  of  rules  to  facilitate  the  distribution  and  dis- 
posal of  business  in  the  hands  of  ministers  of  the  crown  ; 
and  the  House  of  Commons  has  always  evinced  the  ut- 
most readiness  in  furthering  the  same,  so  far  as  is  com- 
patible with  the  rights  and  privileges  of  private  members. 

A  select  committee  of  the  House  of  Commons  on  Condnctof 
public  business,  in  1848,  concluded  a  report  containing  b^BS- 
numerous  valuable  suggestions,  which  were  afterwards  ^^' 

^  Park's  Dojrmafl,  p.  30.  197,  p.  1188.    Rep.  Com«.  Business 

'■  See  ;mwi<,  p.  419.  of   the    House,   p.   16.     Com.  Pap. 

••  Mr.  Gladstone,    Hans.    I),  v.     1871,  v.  9. 
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incorporated  into  the  practice  of  the  House,  by  express- 
ing their  opinion  '  that  the  satisfactory  conduct  and 
progress  of  the  business  of  the  House  must  mainly 
depend  upon  her  Majesty's  government,  holding  as  they 
do  the  chief  control  over  its  management.  They  be- 
lieve that  by  the  careful  preparation  of  measures,  their 
early  introduction,  the  judicious  distribution  of  business 
between  the  two  Houses,  and  the  order  and  method 
with  which  measures  are  conducted,  the  government 
can  contribute  in  an  essential  degree  to  the  easy  and 
convenient  conduct  of  business.  They  trust  the  efibrts 
of  the  government  would  be  seconded  by  those  of  in- 
dependent members,  and  that  a  general  determination 
would  prevail  to  carry  on  the  public  business  with 
regularity  and  despatch.'  • 

A  similar  committee  of  the  House  of  Commons,  ap- 
pointed in  1861,  adverting  to  the  large  proportion  of 
the  public  business  transacted  in  Parliament  which  is 
now  undertaken  by  government,  proceeds  to  state,  that 
'  although  it  is  expedient  to  preserve  for  individual 
members  ample  opportunity  for  the  introduction  and 
passing  of  legislative  measures,  yet  it  is  the  primary 
duty  of  the  advisers  of  the  crown  to  lay  before  Parlia- 
ment such  changes  in  the  law  as  in  their  judgment  are 
necessary ;  and  while  they  possess  the  confidence  of  the 
House  of  Commons,  and  remain  responsible  for  good 
government,  and  for  the  safety  of  the  state,  it  would 
seem  reasonable  that  a  preference  should  be  yielded  to 
them,  not  only  in  the  introduction  of  their  Bills,  but  in 
the  opportunities  for  pressing  them  on  the  consideration 
of  the  House."  The  committee  accordingly  advised 
that  more  time  should  be  granted  for  the  consideration 
of  government  orders — a  recommendation  which  was 
concurred  in  by  the  House. 

The  proposals  for  the  despatch  of  public  business 


*  Com.  Pap.  1847-8,  v.  16,  p.  146.         '  lb,  1861,  v.  11 ,  p.  436. 
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advocated  by  the  aforementioned  and  other  committees,  Order  of 
— ^there  were  fourteen  in  all  from  the  passing  of  the  ^^^^ 
Eeform  Bill  to  the  year  1882 — ^failed  absolutely  in 
effecting  any  improvement.  In  the  words  of  Mr. 
Gladstone,  *  Those  committees,  never  leading  to  adequate 
results,  have  now  for  many  years  past  taken  effect  in 
what  I  may,  for  practical  purposes,  accurately  call 
total  failure.  Their,  I  will  not  say  impotence,  but 
their  insufficiency  of  power  to  deal  with  a  matter  of 
this  kind,  has  been  demonstrated  to  the  satisfaction  of 
all.*^'  In  the  session  of  1881  the  government  intro- 
duced two  Bills,  one  for  the  '  Preservation  of  the  Peace 
(Ireland),'  and  the  other  for  the  '  Protection  of  Pro- 
perty (Ireland),'  and  the  proposed  legislation  brought 
matters  to  a  crisis.  To  oppose  these  measures  the 
Home  Rule  members  availed  themselves  of  every  rule 
and  custom  of  the  House  to  obstruct  the  entire  business 
of  Parhament,  and  prolonged  the  session  to  the  unusual 
term  of  nearly  eight  months ;  they  did  not  succeed  in 
defeating  the  government,  but  they  effectually  pre- 
vented the  passing  of  any  other  legislative  act  of  im- 
portance. It  was  at  last  generally  recognised  that 
vigorous  measures  must  be  adopted  to  restore  to  the 
House  of  Commons  its  former  power  and  dignity. 
Early  in  the  Session  of  1882  the  government  introduced 
the  new  Bules  of  Procedure,  the  most  striking  feature 
of  which  was  the  cloture,  or  as  it  is  now  termed  the 
closure  of  a  debate.  In  introducing  this  portion  of  the 
new  scheme  the  Premier  stated,  'That  while  almost 
every  assembly  of  a  popular  character  which  exists  in 
the  world  has  moved  in  this  direction,  we,  who  have 
by  far  the  greatest  necessity  incumbent  on  us,  have  not 
moved.'  ^  But  this  allusion  to  the  foreign  origin  of  the 
new  rule  was  pecuharly  distasteful  to  a  large  section 
of  the   House,  and   eUcited  the  angry  retort  from  a 

•  Hans.  D.  v.  266,  pp.  1124-26.  "  lb.  v.  266,  p.  1138. 
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prominent  member  of  the  Opposition,  '  I  am  sorry  and 
indignant  that  England,  the  "  Mother  of  Parliaments," 
the  country  from  which  all  others  have  derived  their 
lessons  of  parliamentary  procedure,  should  condescend 
to  borrow  this  undesirable  system  from  such  mushroom 
imitators.'* 

The  deplorable  assassinations  of  Lord  F.  Cavendish, 
Chief  Secretary,  and  Mr.  Burke,  Under-Secretary,  for 
Ireland,  led  to  the  introduction  of  the  '  Crimes  Act 
(Ireland),'  and  the  further  consideration  of  the  New 
Rules  was  postponed  to  the  following  autumn,  when  a 
special  session  was  held  for  their  discussion.  The  pro- 
posals of  the  government  were  substantially  adopted  in 
November  1882,  but  were  subsequently  revised  in  1887, 
and  again  in  the  early  part  of  1888.  [For  full  text  of 
new  Rules  of  Procedure  see  Appendix  to  this  Volume.] 
ment™'  ^^^  leader  of  the  House  of  Commons  is  at  liberty  to 

orders.  arrange  the  order  of  business  appointed  for  government 
nights  as  he  thinks  fit,  it  being  provided  by  a  standing 
order  of  the  House  that '  the  right  be  reserved  to  her 
Majesty's  ministers  of  placing  government  orders  at  the 
head  of  the  list,  in  the  rotation  in  which  they  are  to  be 
taken,  on  the  days  on  which  government  Bills  have  pre- 
cedence.' ^  This  privilege,  however,  should  be  exercised 
with  the  most '  perfect  courtesy,  and  the  most  impartial 
fairness,'  and  with  a  due  regard  to  the  general  feehng 
of  the  House.*  And  members  should  have  sufficient 
intimation  of  what  business  is  to  be  proposed  to  enable 
them  to  move  amendments  thereto,  at  their  discretion.™ 
But  usually  no  control  is  conceded  to  ministers  over 
orders  in  the  hands  of  private  members,  which  are 
governed  by  the  customary  rules  of  Parliament." 


*  Mr.  Beresford  Hope,  Hans.  D.         »  Mr.  Disraeli,  76.  v.  186,  p.  1319; 

V.  267,  p.  1706.  V.  191.  p.  1707. 

^  May,  Pari.  Prac.  ed.  188S,  p.  »  Ih.  v.  207,  pp.  141-149. 

275.     See  Hans.  D.  y.  174,  p.  189 ;  »  But  see  Hans.  D.   ?.  217,  pp. 

lb,  V.  190,  p.  1200.  1256,  1336. 
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It  is  not  the  duty  of  ministers  to  find  a  day  for  de- 
bates on  motions  of  private  members,  unless  in  the  case 
of  a  vote  of  censure  on  the  conduct  of  the  government.** 

By  recent  statistics  it  has  been  ascertained  that,  Legis- 
generally  speaking,  the  oflScial  members  and  the  unoffi-  b^^esa. 
cial  members  propose  an  equal  amount  of  legislation 
every  year.  But  out  of  120  government  Bills,  100 
become  law,  while  out  of  120  Bills  introduced  by  private 
members,  only  20  or  25  succeed.^  Usually  about  the 
middle  of  July,  the  government  announce  to  the  House 
of  Commons  the  measures  they  intend  to  press  forward, 
and  those  which  they  purpose  to  abandon,  for  the 
session.  This  event  is  known  as  '  the  massacre  of  the 
innocents.' ' 

On  April  30,  1868,  when  Mr.  Gladstone  brought  in  his  resolu- 
tions for  the  disestablishment  of  the  Irish  Church,  upon  which  he 
defeated  the  government,  fearing  that  ministers  would  not  allow  him 
a  proper  opportunity  for  proceeding  thereon,  he  gave  notice  that  on 
the  next  government  day,  at  half -past  four  o'clock,  he  should  move 
that  the  standing  order  above  mentioned  should  be  suspended,  and 
the  other  orders  of  the  day  be  postponed,  until  after  the  order  of 
the  day  for  the  committee  to  consider  his  resolutions.  But  as  Mr. 
Disraeli  undertook  that  ample  opportunity  for  the  discussion  of 
this  question  should  be  afforded  the  motion  was  not  made." 

On  May  10,  1869,  being  a  government  day,  Mr.  Gladstone  (the 
prime  minister)  himself  moved  that  the  orders  of  the  day  be  post- 
poned until  after  notices  of  motions,  so  as  to  enable  a  private  (oppo- 
sition) member  to  bring  forward  a  particular  motion,  not  being  a 
party  question.* 

On  Wednesday,  July  15,  1874,  Mr.  Disraeli  (the  premier)  moved 
to  postpone  the  otiier  orders  of  the  day  till  after  the  order  for  the 
second  reading  of  the  Public  Worship  Kegulation  Bill — ^which,  though 
in  the  hands  of  a  private  member,  government  desired  should  have 
priority.  This  being  agreed  to,  he  moved  that  the  standing  orders 
respecting  Wednesday  sittings  (requiring  them  to  close  at  six  o'clock) 
should  be  suspended,  this  day,  in  favour  of  this  Bill.  This  also  was 
agreed  to,  after  some  opposition. 

Any  private   arrangement  intended   to  permit   an 

p  Mr.  Gladstone,  Hans.  D.  v.  206,    •  76.  v.  191,  pp.  1680, 1706, 171G, 

p.  5o.  1746. 

1  Ih,  V.  222,  pp.  681,  589.         «  lb.  v.  196,  p.  471. 
'  lb,  V.  225,  p.  662. 
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Motions     independent    member  to   proceed   upon    a  particular 
membeiB.    motion  OH  a  government  night  would  be  liable  to  be 
overruled  by  the  House  ;  although,  under  ordinary  cir- 
cumstances, an  engagement  made  by  the  leader  of  the 
House  would  be  respected. 

Thus,  in  June  1863,  Mr.  Hennessey's  arrangement  with  Lord 
Pabnerston  to  debate  a  motion  on  the  affairs  of  Poland  on  a  govern- 
ment night  was  set  asidd  by  the  House,  and  Lord  Palmerston  agreed 
to  give  him  another  day.° 

Priority  itt  It  is  customary,  in  debates  of  the  House,  to  allow 
^^®*^^^  priority  to  members  of  the  administration  who  wish  to 
speak ;  ^  and  to  permit  the  prime  minister,  or  leader  of 
the  House,  to  have  the  last  word.''  In  all  important 
debates,  it  is  usual  for  the  Speaker  to  give  preference, 
alternately,  to  the  known  supporters  and  opponents  of 
the  question  ;  "^  and  it  would  be  considered  irregular  to 
interfere  with  the  Speaker's  caU  in  favour  of  any  other 
member.^  When  many  members  desire  to  address  the 
House,  an  arrangement  is  sometimes  made  in  the  Com- 
mons, between  the  govei*nment  and  the  opposition 
'  whippers-in,'  and  in  the  Lords,  between  the  leaders  of 
both  sides  of  the  House, — as  to  the  order  in  which  the 
Speaker  shall  name  those  who  are  to  take  part  in  the 
debate.' 

*  It  is  a  nedessary  consequence  of  our  parliamentary  constitution, 
and  the  mode  in  which  business  in  this  House  must  be  carried  on, 
that  generally  discussion  must  be  confined  to  a  few  what  are  called 
leading  members  ;  yet  there  are  questions  which  sometimes  arise, 
like  the  one  concerning  the  maintenance  of  the  Established  Church 
in  Ireland,  on  which  it  is  not  fair  that  the  discussion  should  be  con> 
fined  to  those  gentlemen  only.'  *■ 

But  the  speaker  is  not  bound  to  any  list  of  intending 

■  Hans.  D.  v*  171,  pp.  899, 1253-  puted  cases  an  appeal  may  be  made  to 
1275.  the  House.— May,  ed.  1883,  p.  343. 


».  tne  iiouse. — way,  ea.  looa,  p.  343. 

lb.  V.  67,  p.  898.  -  lb.  v.  182,  pp.  1972, 2173;  lb.  v. 

Earl  Granville,  lb.  v.  227,  p.     191,  pp.  1422-1424;  v.  198,  p.  149; 

lb.  y.  228,  p.  601.  v.  201,"  p.    1934 ;    v.  204,  p.  1967 ; 

lb.  V.  77,  p.  866.  May,  ed.    v.  234,  pp.  707.  728. 

1883,  p.  346.  »  Mr.  Disraeli,  lb.  v.  191,  p.  1462; 


•  lb.  V.  77,  p.  866.     May,  ed.    v.  234,  pp.  707.  728. 
'^\  p.  346.  »  Mr.  Disraeli,  li 

lb.  V.  153,  p.  839.     But  in  dis-     lb.  v.  229,  p.  1959. 
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debaters,  and  never  interferes  with  the  right  of  anyone 
to  address  the  House.^ 

Since  1830,  the  number  of  members  who  take  an 
active  part  in  debate  has  steadily  increased.  Thus, 
before  the  Reform  Bill,  the  speaking  and  business  of 
the  House  were  in  the  hands  of  about  150  members. 
In  1841  there  were  231  members  who  took  part  in  its 
proceedings.  In  1861  the  number  had  gone  up  to 
300 ;  and  in  1876  to  385  members.  At  the  same  time 
the  sphere  of  legislation  has  widened,  and  now  extends 
over  a  vastly  more  comprehensive  area ;  so  that  it  has 
become  impossible  for  the  House  of  Commons  to  over- 
take and  properly  dispose  of  the  amount  of  public 
business  which  annually  claims  attention.^ 

In  the  House  of  Commons  there  are  three  govern-  The  whip. 
ment  whips,  and  two  on  behalf  of  the  opposition.*  The  [h^m^ 
principal '  whipper-in '  on  behalf  of  the  government  is  "^ons. 
the  parliamentary,  or,  as  he  used  to  be  known,  the 
patronage  secretary  of  the  Treasury,  who  is  a  very 
important  personage.  And  he  takes  charge  of  the 
orders  of  the  day  in  the  absence  of  ministers  in  charge 
of  particular  Bills.®  He  is  usually  one  of  the  tellers  in 
great  pohtical  divisions,  and  it  devolves  upon  him, 
under  the  direction  of  the  leader  of  the  House,  '  to  faci- 
litate, by  mutual  understanding,  the  conduct  of  public 
business,'  and  '  the  management  of  the  House  of  Com- 
mons— a  position  which  requires  consummate  knowledge 
of  human  nature,  the  most  amiable  flexibility,  and 
complete  self-control.' '  He  is  specially  responsible  for 
'  making  a  House,'  and  for  preventing  a  '  count-out '  at 
unseasonable  times. 


^  Hans.  D.v.  209,  pp.  1032-1039.  and  Chambers'  Jour.  Dec.  26,  1868 

«  lb,  V.  233,  pp.  15o3, 1676.  (The  Whips) ;  the  Qoyernment  Whip 

*  Escott's  Eng.  V.  2,  pp.  147-149.  in  Sat.  Rev.  Feb.  17,  1872,  p.  210. 

•  Hans.  D.  v.  280,  p.  1179.  An  account  of  late  W.  Adam,  whip 
'  Disraeli's  Ld.  Q.  fientinck,  4th  of  the  Liberal  party,  Eras.  Mag.  v. 

ed.  pp.  145,  314.    Ritchie's  Modem  24,  n.8.  p.  113. 
Statesmen    (Treasury    Whipper-in), 
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As  '  whipper-in/  the  secretary  is  generally  assisted 
by  two  of  the  junior  lords  of  the  treasury.  These  use- 
ful  functionaries  are  expected  to  gather  the  greatest 
numbers  of  their  own  party  into  every  division,  and  by 
persuasion,  promises,  explanations,  and  every  available 
expedient,  to  bring  their  men  from  all  quarters  to  the 
aid  of  t'le  government  upon  any  emergency.  It  is  also 
their  business  to  conciliate  the  discontented  and  doubt- 
ful amongst  the  ministerial  supporters,  and  to  keep 
everyone,  as  far  as  possible,  in  good  humour 

The  opposition,  likewise,  have  their  '  whippers-in, 
who  perform  similar  services  for  their  own  party.  They 
are  usually  gentlemen  who  have  filled  the  like  offices 
when  their  party  was  in  power,  or  have  been  otherwise 
selected  by  the  chiefs  of  the  opposition  for  that  purpose. 
In  the  In  the  House  of  Lords,  the  postmaster-general  and 

Lords.  |.j^g  master  of  the  buckhounds  have  generally  been  the 
ministerial '  whippers-in,'  and  for  the  opposition,  peers 
who  have  held,  or  expect  to  hold,  similar  offices  are 
chosen.*^ 

{d.)  The  necessity  for  unanimity  and  co-operation  amongst 
Ministers  of  the  Croum  upon  the  basis  of  party. 

Political  ^^^  influence  which  is  rightfully  exercised  by  minis- 

unanimity  ters  of  the  crown  in  the  Houses  of  Parliament  depends, 
mi  *istry.  in  the  first  instance,  upon  the  degree  of  unity  and  of 
mutual  co-operation  they  exhibit  between  themselves ; 
and  finally  upon  the  amount  of  control  they  are  able  to 
exercise  over  the  political  party  to  which  they  belong.^ 
We  have  now  to  consider  the  mode  in  which  these  vital 
elements  of  ministerial  existence  are  exemplified. 

In  tracing  the  origin  and  development  of  the  rule 
which  requires  political  unanimity  amongst  the  minis- 
ters of  the  crown,  we  have  seen  that  it  has  become  an 
acknowledged  principle  that,  so  long  as  a  minister  con- 

«  Private  information  from  Sir  Erskine  May.        ^  See  ante,  vol.  1,  p.  9. 
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tinues  to  form  part  of  a  government,  he  shares  with  his 
colleagues  an  equal  responsibility  for  everything  that  is 
done  or  agreed  upon  by  them.  Except  in  the  case  of  an  of  cabinet 
admitted  *  open  question/  it  must  be  taken  for  granted  »"*"'«^ew. 
that  the  whole  cabinet  have  assented  to  the  ministerial 
•policy  as  officially  transacted  or  propounded  by  any 
minister  acting  or  speaking  on  their  behalf.*  It  is  not 
therefore  allowable  for  a  cabinet  minister  to  oppose  the 
measures  of  government — to  shrink  from  an  unqualified 
responsibility  in  respect  to  the  same — to  refrain  from 
assisting  his  colleagues  in  the  advocacy  of  their  par- 
ticular measures  in  parliament^— or  to  omit  the  per- 
formance of  any  administrative  act  which  may  be  neces- 
sary to  carry  out  a  decision  of  the  government — even 
though  he  may  not  have  been  a  consenting  party 
thereto,^ — or,  to  withhold  his  support  from  the  ministry 
when  attacked  by  their  political  opponents.  A  minister 
who  infringes  any  one  of  these  rules  is  bound  to  tender 
his  immediate  resignation  of  oflSce. 

The  responsibility  of  a  minister  who  has  no  seat  of  other 
in  the  cabinet  is  less  comprehensive,  although  in  its  ^^^^  ^ 
degree  no  less  complete.  Such  an  one  is  required  to 
render  active  assistance  in  sustaining  the  policy  of  the 
government ;  and  in  carrying  out,  intelligently  and 
faithfully,  the  instructions  given  him  by  his  political 
chief.  But  his  individual  responsibility  ends  here.  If 
called  upon  to  represent  the  department  to  which  he 
belongs,  in  either  House  of  Parliament,  he  does  so, 
strictly  speaking,  as  the  organ  and  mouthpiece  of  his 
official  superior.     He  cannot  be  held  answerable  for  a 


*  See  ante,  p.  273 ;  and  see  Mr.  J  Mr.  Gladstone,  in  Hans.  D.  y. 

Gladstone's  observation^  quoted  and  168,  p.  176 ;  and  see  lb,  y.  166,  p. 

endorsed  by  Earl  Grey,  <  that  it  is  1388. 

one  of  our  first  duties  to  decline  to  ^  Earl  Grey,  on  the  Jamaica  debt, 

acquit  &nj  member  of  the  cabinet  of  lb,  v.  168,  pp,  276,  280 ;  Mr.  Glad- 

re4>onsibility  for  the  announced  and  stone,  lb,  v.  217,  p.  1268.    Regarding 

declared  policy  of  another.'    Hans,  differences  of  opinion  between  two  or 

D.  V.  192,  p.  2067 ;  and  see  lb.  y.  more  administrative  departments,  see 

196,  p.  14 ;  y.  227,  pp.  90,  711.  ante,  p.  280. 
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policy  in  the  framing  of  which  he  has  had  no  share ; 
although,  upon  questions  of  special  importance,  he 
should  rather  resign  than  become  a  party  to  decisions 
to  which  he  entertained  strong  and  insurmountable  ob- 
jections. Upon  all  ordinary  questions,  it  is  justly  held 
to  be  the  duty  of  a  subordinate  minister,  after  stating 
his  opinion,  to  defer  to  the  judgment  of  his  chief.  For 
his  responsibility  is  that  of  a  subordinate,  not  of  a  prin- 
cipal, and  mainly  consists  in  an  accountabihty  for  the 
efficient  discharge  of  the  duties  assigned  to  him,  in  sub- 
jection to  the  acknowledged  authority  of  the  head  of  his 
department.* 
Open  But  questions  will  sometimes  arise  which,  in  the 

opinion  of  leading  members  of  a  government,  are  of  too 
doubtfiJ,  delicate,  or  complex  a  nature  to  admit  either 
of  agreement  or  compromise,  and  yet  which  require 
an  immediate  settlement.  Upon  such  questions,  cabinet 
ministers  may  agree  to  differ,"  and  when  brought  before 
parliament  they  are  treated  as  '  open  questions '  to  be 
advocated  or  opposed  by  individual  ministers  at  their 
discretion. 

It  is  impossible  to  define,  beforehand,  what  questions 
may  properly  be  accounted  '  open '  without  detriment 
to  the  character  of  a  ministry,  or  to  its  claims  to  the 
respect  and  confidence  of  Parliament.  Since  unanimity 
in  the  cabinet  has  become  an  acknowledged  rule,  such 
great  questions  as  parliamentary  reform,  the  ballot,  the 
abolition  of  the  slave  trade,  Roman  CathoUc  emancipa- 
tion, free  trade,  hours  of  labour  in  factories,  marriage 
with  a  deceased  wife's  sister,  women's  disabilities,  house- 
hold  franchise  in  counties,  and  the  Public  Worship  Regu- 
lation Bill,  with  other  minor  matters,  have  severally  been 


*  Hans.  D.  t.  126,  p.  8S8.    Earl  propriety  of    considering   mode   of 

Grey,  in  Com.  Pap.  1871,  v.  7,  p.  12.  dealing  with  disfranchised  horoughs 

Hans.  D.  v.  203,  p.  880;  and  Mr.  of  Penrjn  and  East  Retford  as  an 

Lo'weV  case,  antey  vol.  1,  n.  447.  open  question.  Bulwer's  Life  of  P4l- 

"*  See  discussion  in  caoinet  as  to  merston,  v.  1,  pp.  253-258. 
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considered  as  *  open  questions '  by  some  administrations, 
though  not  by  others." 

But,  however  unavoidable  they  may  be  under  cer- 
tain exceptional  circumstances,  the  raultipUcation  of 
'  open  questions  '  must  be  regarded  as  a  great  evil,  as 
they  tend  to  diminish  the  sense  of  individual  responsi- 
bility, which  ought  to  be  keenly  felt  by  everyone  who 
is  admitted  to  share  in  the  government  of  the  country. 
If  all  questions  were  open,  and  the  minority  in  a  minis- 
try opposed,  or  refused  to  support  the  majority,  few 
important  measures  could  be  carried  ;  and  the  degrad- 
ing spectacle  would  be  exhibited  of  a  government 
without  a  decided  policy  upon  the  grave  political  issues 
that  are  continuaDy  arising,  and  which  need  to  be  de- 
termined upon  definite  principles  that  can  be  understood 
and  appreciated  by  the  nation  at  large.** 

Henceforth  it  became  an  established  principle  that  when  a 
when  a  member  of  the  administration — whether  he  has  SJ^^'re- 
a  seat  in  the  cabinet  or  not — votes  against  his  colleagues  *^fi^- 
upon  any  government  measure  (not  being  an  open  ques- 
tion), he  is  bound  to  lose  no  time  in  affording  to  the 
prime  minister  '  an  opportunity  of  placing  his  office  in 
other  hands,  as  the  only  means  in  his  power  of  prevent- 
ing the  injury  to  the  king's  service  which  might  ensue 
from  the  appearance  of  disunion  in  his  majesty's  coun- 
cils.'^     It  is  then  optional  with  the  head  of  the  admin- 
istration either  to  advise  the  sovereign  to  accept  the 
resignation  of  his  colleague,  or  to  express  his  willingness 


»  Mir.  of  Pari  1889,  pp.  3067-  R  Peel's  opinions,  Ed.  Rev.  v.  71, 

8070.    Hans.  D.  t.  194,  p.  661 ;  Jb,  p.  498 ;    Loid  Jobn  Russell,  ad  to 

T.  201,  p.  959 ;  v.  206,  p.  88;  t.  217,  their    being    generally    inexpedient, 

p.  842;  and  see  ante^  yol.  1,  p.  219.  Mir.  of  Pari.  1840,  p.  620;  and  see 

"  Earl  Grey,  Pari.  Gov.  new  ed.  Lewis,  on  Matters  of  Opinion,  ch.  vii, 

p.  116.    Duke  of  Somerset  on  Mon-  'On  the  applicability  or  the  principle 

archy,  &c  p.  172.    See  Macaalay's  of  authonty  to  the  decisions  of  po« 

arguments  in  favour  of  open  ques-  litical  bodies.' 

tions,  Mir.  of  Pari.   1839,  p.  3067;  »»  Mr.  ."Huskieson's  case,  Mir.  of 

Sir  R.  Peers  arguments  against  them,  Pari.  1828,  p.   1691.     See  Bulwer*8 

lb.  1840,  p.  602 ;  An  article  (probably  Life  of  Palmeraton,  v.  1,  pp.  260 

written  by  Macaulay)  refuting  Sir  422. 
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to  retain  him  in  office,  notwithstanding  his  opposition 
to  a  particular  measure  of  the  government.^  The  first 
recorded  instance  of  poUtical  dismissals  on  account  of 
votes  in  Parliament  adverse  to  the  ministerial  poUcy 
occurred  in  December^  1762,  after  the  debate  on  the 
preliminaries  of  peace  at  the  close  of  the  seven  years' 
war.  On  this  occasion  Henry  Fox,  who  had  accepted 
the  leadership  of  the  House  of  Commons,  determined  to 
force  the  peace  through  the  House  by  claiming  the  un- 
quaUfied  support  of  all  officials  in  Parliament.  Previously 
there  appears  to  have  been  no  settled  rule  on  this  sub- 
ject. Mr.  Pitt,  when  paymaster  (1746-1755),  not  only 
voted,  but  frequently  spoke  against  the  government ; 
but  the  course  adopted  in  1762  has  since  become  the 
rule,  and  has  been  gradually  extended  so  as  to  include 
even  officials  of  the  court,  who  happen  to  occupy  seats 
in  either  House  of  Parliament.' 

In  proof  of  the  growth  and  present  development  of 
constitutional  practice  on  this  subject,  the  following  pre- 
cedents may  be  cited : — 

(1.)  As  regards  Cabinet  Ministers. 

Lord  Thurlow  was  lord  high  chancellor  during  several  successive 
administrations,  from  1778  to  1783.  He  claimed  to  be  the  special 
choice  of  the  king,  and  was  fond  of  showing  his  independence  of  his 
fellow-ministers,  by  opposing  them  in  councO."  During  Mr.  Pitt's 
first  administration  in  1783,  he  made  himself  very  troublesome, 
asserting  his  own  independence,  persisting  in  a  systematic  and  violent 
opposition  to  the  measures  of  government,  and  never  acting  cordially 
with  his  colleagues.     To  such  an  extent  did  he  carry  his  offensive 


*i  See  ca«e  of  Lds.  Sidmouth  and 
Ellenborough,  who  were  invited  to 
continue  in  the  Grenville  Adminis- 
tration, notwithstandbg  their  oppo- 
sition to  any  concession  to  the  Roman 
Catholics,  after  the  cabinet  had 
agreed  upon  a  contrary  policy.  (P«rL 
P.  V.  9,  p.  806;  Jb,  V.  28,  p.  463.) 
In  1644,  and  a^^in  in  1867,  the  lord 
chancellor  vot^d  against  bis  coU 
leagues  in  tie  ministry  upon  a  clause 


of  a  Bill  to  con'er  certain  legal  pa- 
tronage upon  the  lord-lieutenant  of 
Ireland.  Hans.  D.  v.  189,  pp.  848, 
1608. 

'  Walpole's  Geo.  III.,  Le  Mar- 
chant's  ed.  V.  1,  pp.  288-286.  Earl 
of  Shelburne's  Life,  v.  1,  pp.  174, 
181.    Quar.  Rev.  v.  138,  p.  418. 

*  See  ante,  p.  145.  Knight,  Hist, 
of  Eng.  V.  6,  p.  430. 
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conduct,  that  it  was  a  spying  of  Pitt's,  that  in  the  cabinet  Thurlow  Preco- 
*  opposed  everything,  proposed  nothing,  and  was  ready  to  support  ®°^* 
anything.'  *  The  prime  minister  bore  with  him  very  patiently  for  a 
long  time,  in  consideration  of  his  extaraordinary  ability  and  fitness 
for  his  distinguished  office,  but  at  last  found  it  necessary  to  invoke 
the  aid  of  the  king  to  oompel  his  colleague  to  behave  with  more 
propriety.  Accordingly,  in  1789,  Mr.  Pitt  wrote  to  his  majesty, 
representing  his  difficulties,  and  stating  how  desir»ble  it  was  that 
there  should  be  complete  cordiality  between  the  members  of  the 
cabinet.  Upon  this  the  king  wrote  to  the  chancellor,  and  received 
such  a  reply  as  led  him  confidently  to  anticipate  that  Mr.  Pitt  would 
have  no  reason  to  complain  again  on  the  subject.  For  two  or  three 
years  matters  proceeded  more  smoothly,  but  after  that  time  Thurlow 
began  again  to  be  very  intractable.  At  ministerial  dinners,  where 
it  was  customary  after  the  cloth  was  removed  to  enter  upon  dis- 
cussions on  state  affairs,  he  would  frequently  refuse  to  express  his 
opinion  ;  and  would  sometimes  withdraw  to  another  part  of  the  room 
and  fall  asleep.  In  Parliament  he  was  so  unreliable  that  it  became 
necessary  to  appoint  another  cabinet  minister  to  act  as  leader  of  the 
government  in  the  House  of  Lords.  This  made  Thurlow  very  angry, 
and  he  opposed  the  government  measures  in  the  House  of  Lords 
more  vehemently  than  ever.  At  length  Mr.  Pitt's  forbearance  was 
exhausted,  and  he  wrote  to  the  king,  that  his  majesty  roust  choose 
between  his  prime  minister  and  his  chancellor,  for  that  it  was  im- 
possible they  could  continue  any  longer  to  act  together.  Notwith- 
standing his  attachment  to  Thurlow,  the  king  at  once  gave  way, 
and  caused  a  communication  to  be  made  to  the  chancellor  that  *his 
majesty  had  no  longer  any  occasion  for  his  services.'"  The  great 
seal  was  then  put  into  commission,  until  the  appointment  of  Lord 
Loughborough. 

In  1820,  when  Lord  Liverpool's  cabinet  had  agreed  to  commence 
proceedings  against  the  consort  of  George  lY.,  by  a  Bill  of  pains  and 
penalties,  for  allied  adultery,  Mr.  Canning — who  then  filled  the 
office  of  president  of  the  India  board — declined  to  take  any  part  in 
the  proceedings  against  the  queen,  because  he  had  formerly  been 
employed  as  one  of  her  confidential  advisers.  Whereupon  he  ten- 
dered his  resignation  of  office,  at  a  personal  interview  with  the  king. 
His  majesty,  however,  by  a  letter  through  the  prime  minister,  in- 
sisted upon  Mr.  Canning  retaining  his  place ;  authorising  him  to 


*  Oampheira    Chanc.   v.    5,    pp.  Geo.   If  I.   y.   6.  p.  234.     In  1770, 

GOl  n,  674  ;  and  see  lb.  pp.  •H2«474,  lA.  Camden  was  (iismlHseii  frum  the 

548.  chancellorebip  for  p.ii  atiack  upon  his 

"  lb,  v.  6,  pp.  5^5,  &c.  670.    Stan-  colleagues   in  the   House  of  Lords, 

hope's  Fitt,  V.  2,  p.  148.     Adolphus,  CampbelFs  Chin?,  v.  5,  p.  283. 
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follow  his  own  judgment  in  respect  to  the  queen,  and  to  assign,  if 
necessary,  the  king's  express  commands  as  the  reason  for  his  remain- 
ing in  office.  Mr.  Canning  yielded  to  the  royal  pleasure,  and  con- 
tinued in  the  cabinet  for  about  six  months  longer  ;  abstaining,  the 
while,  from  all  participation  in  the  proceedings  against  the  queen. 
But  at  the  expiration  of  that  time,  it  became  apparent  that  discus- 
sions were  likely  to  arise  in  the  House  of  Commons  upon  the  queen's 
case  ;  and  that  the  presence  of  Mr.  Canning,  as  a  minister  in  that 
chamber,  if  he  took  no  part  in  the  debate,  would  be  productive  of 
embarrassment  both  to  himself  and  to  his  colleagues.  He  therefore 
^gain  tendered  his  resignation,  which  the  king,  this  time,  regretfully 
accepted.^ 

In  1828  Mr.  Huskisson,  being  then  secretary  of  state  for  the 
colonies,  voted  against  his  colleagues  upon  the  East  Retford  Dis- 
franchisement Bill,  in  favour  of  a  clause  to  transfer  the  forfeited 
franchise  to  Birmingham,  in  order  to  redeem  a  pledge  which  he  had 
given  on  a  former  occasion.  He  immediately  afterwards  tendered 
his  resignation  of  office,  by  letter  to  the  Duke  of  Wellington  (the 
prime  minister),  who  accepted  the  same,  and  communicated  the  letter 
of  resignation  to  the  king.  Mr.  Huskisson,  however,  had  expected 
that  the  premier  would  urge  him  to  remain  in  office,  and  was  much 
chagrined  with  the  duke  for  acting  so  promptly  in  the  matter.  He 
attempted  some  further  explanations,  through  a  friend,  with  the  view 
of  showing  that  his  intention  to  retire  from  the  ministry  had  been 
misunderstood.  But  the  duke  characteristically  replied,  '  It  is  no 
mistake,  it  can  be  no  mistake,  and  it  shall  be  no  mistake  '  The 
duke's  determination,  however,  led  to  the  withdrawal  of  four  of  Mr. 
Huskisson's  friends  from  the  cabinet.^ 


OpCOFl- 

tion  of 
subordin- 
ate 
ministerF. 


(2.)   As  regards  Ministers  not  in  the  Cabinet 

In  February  1772  Mr.  Fox  resigned  his  seat  at  the  Admiralty 
Board,  chiefly  because  of  his  intention  to  oppose  the  Hoyal  Marriage 
Act,  a  measure  then  in  preparation,  much  desired  by  the  king,  but 
reluctantly  adopted  by  his  ministers.  While  the  Bill  was  pending 
in  Parliament,  the  king  wrote  to  the  premier  (Lord  North),  threat- 
ening his  heavy  displeasure  to  aU  in  his  service  who  should  refuse  to 
give  it  a  hearty  support.*  In  the  following  December,  Fox  was 
again  in  office,  as  a  junior  lord  of  the  treasury.  But  two  years 
afterwards  he  was  dismissed,  for  being  insubordinate  to  his  official 
superior.  Lord  North.y 


^  Stapleton's  Canning  and  his 
Times,  pp.  290-318. 

"  Bulwer's  Life  of  Palmerston, 
V.   1,    pp.    263-!^76.      Wellington's 


Desp.  8rd  Ser.  v.  4,  pp.  449-478. 

■  Lewis,  Administrations,  p.   7. 
Mahon,  Hist,  of  Kng.  v.  5,  p.  4t&, 

y  Mahon,  v.  5,  p.  498. 
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In  1822  Mr.  Huskisson,  who  was  not  then  a  cabinet  minister,  Prece- 
but  held  the  office  of  first  commissioner  of  woods  and  forests,  had  <^^'^^^- 
felt  it  his  duty  to  oppose  his  colleagues  upon  the  com  question, 
whereupon  he  lost  no  time  in  tendering  his  resignation  to  Lord 
Liverpool,  the  prime  minister,  but  he  was  induced  to  withdraw  it, 
and  continue  in  office."  In  1829  Sir  Charles  Wetherall,  being  at- 
torney-general, opposed  the  Roman  Catholic  Relief  Bill,  which  had 
been  brought  in  as  a  government  measure,  whereupon  he  was  re- 
moved from  office,  and  Sir  J.  Scarlett  appointed  in  his  place.*  In 
the  same  year  King  George  lY.  gave  a  reluctant  consent  that  the 
lords  of  the  household  should  be  required  to  attend  in  their  plcuses 
in  the  House  of  Peers,  in  order  to  support  the  Relief  Bill.  Never- 
theless, one  or  two  officers  of  the  household  voted  against  ministers, 
and  immediately  tendered  their  resignations.  But  they  were  per- 
mitted to  retain  their  offices.^  In  October  1831  Earl  Howe  was 
dismissed  from  his  office  as  lord  chamberlain  to  the  queen,  in  conse- 
quence of  his  vote  in  opposition  to  the  Reform  Bill.  Formerly, 
when  the  Reform  question  was  before  Parliament,  he  had  intimated 
his  intention  of  voting  against  it,  and  had  placed  his  office  at  the 
disposal  of  the  government,  but  had  been  requested  to  retain  it,  with 
a  distinct  recognition  of  his  privilege  to  vote  as  he  pleased,  from  the 
circumstance  that  he  was  attached  to  the  queen's  household,  usually 
considered  as  being  independent  of  party  politics.  On  this  occasion, 
however.  Earl  Howe  had  thought  it  unnecessary  to  communicate 
with  the  government  touching  his  intending  vote,  and  he  was  sur- 
prised when,  upon  the  recommendation  of  ministers,  his  majesty  re- 
moved him  from  office,  in  consequence  of  his  vote  against  their 
policy.*'  [In  a  letter  addressed  to  the  prime  minister  before  this 
occurrence,  the  king  declared  that  *  he  had  not  hesitated  to  discard 
from  his  household  any  individual,  whether  holding  a  superior  or  an 
inferior  situation,  who,  being  a  member  of  either  House,  had  with- 
held or  stated  his  intention  of  withholding  his  support  from  the 
government  upon  the  question  of  Reform.'  ^]  In  1832  Sir  H.  Pamell, 
the  secretary-at-war,  left  the  House  before  the  division  on  a  mo- 
tion involving  a  censure  upon  ministers,  notwithstanding  that  the 


•  See  Mir.  of  Pari.  1828,  pp.  *  Wellington  Desp.  v.  6,  pp.  512, 
1689-1708.  In  like  manner,  the  Rt.  651 ,  555, 582 ;  and  see  lb.  v.  6,  p.  470. 
Hon.  C.  W.  Wynn,  after  voting  «  Ih.  v.  7,  p.  443.  Mir.  ot  Pari, 
against  his  colleagues  on  the  Alien  Oct.  1831,  pp.  3027,  3127.  Correep. 
Bdl,  and  Ld.  LoD^ale,  after  a  similar  Will.  IV.  with  Earl  Grey,  v.  1,  pp. 
vote  on  the  Roman  CatJiolic  question,  370-372. 

were  nevertheless  continued  m  office.  *  Correep.  Will.  IV.  with  Earl 

Hans.  D.  (8)  v.  102,  p.  682.  Grey,  v.  1,  p.  291.    Being  unable  to 

*  Welhngton  Desp.  3rd  Ser.  v.  vote  for  the  Reform  Bill,  Ld.  Walde- 
5,  pp.  508,  547.  Mir.  of  Pari.  1829,  grave  resigned  his  situation  of  lord 
pp.  675-683, 907.  of  the  bedchamber.    lb,  p.  360. 
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strongest  representations  were  made  to  him  upon  the  nature  of  the 
question  ;  whereupon  he  was  removed  from  office,  upon  the  unani< 
mous  recommendation  of  the  cabinet®  In  1833  T.  B.  Macaulay, 
commissioner  of  the  board  of  control,  spoke  and  voted  against 
ministers  on  the  West  India  Bill  (upon  which  there  was  a  great 
party  struggle),  but  he  tendered  his  resignation  beforehand.  But 
his  resignation  was  not  accepted,  on  account  of  his  great  reputation 
in  Parliament/  In  1849  Mr.  Baines,  the  president  of  the  poor  law 
board,  voted  against  the  government  measure  for  the  repeal  of  the 
navigation  laws,  but  the  prime  minister  explained  to  the  House  of 
Commons  that  Mr.  Baines  had  only  accepted  office  conditionally  that 
he  should  be  allowed  to  vote  as  he  thought  fit  upon  this  question.^ 
Again,  in  1854,  upon  another  question,  Mr.  Baines  felt  it  his  duty 
to  oppose  his  colleagues ;  but  his  proffered  resignation  was  declined, 
on  account  of  the  high  sense  entertained  of  his  public  services.^ 

The  strictness  of  discipline  which  is  now  observed 
amongst  the  subordinate  ministers  of  the  crown  may  be 
further  illustrated  by  the  following  examples  : — 

In  1863  the  chief  secretary  for  Ireland,  after  writing  to  a  mem- 
ber of  the  House  of  Commons,  promising  his  assistance  in  passing  a 
certain  Bill,  opposed  the  measure  in  Parliament,  because  Hhe 
authorities  in  Ireland  '  disapproved  of  the  measure.* 

In  1866  Sir  Roundell  Palmer  (attorney-general),  in  debate  on 
the  Government  Reform  BOl,  *with  respect  to  the  savings  bank 
franchise  in  that  measure,  took  the  liberty  of  saying  that  he  re- 
garded it  as  "  by  no  means  the  best  part  of  the  proposal  of  the 
government,"  'J  which,  as  he  afterwards  remarked,  *  was  as  much  as 
saying  that  as  far  as  he  individually  could,  he  disapproved  of  it.' 
Commenting  upon  a  similar  proposition  in  the  Reform  Bill  of  the 
Derby  ministry,  in  1867,  Sir  R.  Palmer  (being  then  in  opposition) 
characterised  it  as  *  utterly  wrong  in  principle,  and  untenable  and 
unsettling  in  practice.' ** 

Should  any  indiscreet  or  inaccurate  language  be  publicly  made 
use  of  by  a  cabinet  minister,  if  upon  a  question  of  public  policy,  it 
may  justly  be  made  the  subject  of  parliamentary  criticism,  but  it 
would  be  more  reasonable  to  call  for  explanations  from  the  minister 
whose  language  is  complained  of,  than  to  hold  the  administration 


•  Corresp.   Will.   IV.  with  Earl  J  lb.  v.  183.  p.  1661. 

Grey,  v.  2,  pp.  104.  173.  *  lb.  v.  186,  p.  590.     See  action 

^  Trevelyan,  Life  of  Macaulay,  v.  of  eolicitor-ffeneral  (Sir  J.  D.  Cole- 

1,  |»p.  'J07-315.  ridge)   on  the  Kirwee  prize  monev 

«  Hans.  I).  (3)  v.  102,  p.  681.  case,  lb.  v.  201,  p.   1647.    And  of 

•*  lb.  v.  132,  pp.  72  80.  Ihw   officers  of  ciown   on  Judicial 

'  Hans.  1).  V.  171,  p.  :\S2.  C'om^  Dill,  lb.  v.  :i08,  p.  1721. 
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responsible  for  the  same.  Nevertheless,  the  whole  cabinet  must  be 
held  accountable  for  sach  utterances,  unless  they  are  disavowed  by 
the  prime  minister  or  otherwise  explained  to  the  satisfaction  of  Par- 
liament.^ 

Note  the  flippant  and  unbecoming  speeches  of  Lord  Palmerston, 
and  of  Sir  James  Graham,  at  a  banquet  given  to  Admiral  Sir  Charles 
Napier,  on  March  7,  1854,  previous  to  his  departure  in  command  of 
the  Baltic  fleet,  at  the  commencement  of  the  war  with  Russia  ;  and 
the  subsequent  attack  of  the  Admiral  upon  Sir  J.  Graham,  after  his 
return  from  an  unsuccessful  campaign.^^ 

It  is  understood  that  members  of  the  government,  who  are  not  in 
the  cabinet,  should  be  chary  of  addressing  the  House,  except  when 
the  business  of  their  respective  departments  is  under  discussion." 

Cabinet  ministers,  however,  do  not  hold  themselves  ^iscreet 

responsible  for  the  language  of  subordinate  members  of  by  minis- 

the  government.  *®"* 

Thus,  in  the  debate  on  the  Reform  Bill,  on  September  21,  1831, 
the  solicitor-general  for  Ireland  gave  utterance  to  an  unconstitutional 
dogma,  in  regard  to  the  power  of  the  crown,  in  conjunction  with  the 
House  of  Commons,  to  disfranchise  boroughs,  without  reference  to 
the  House  of  Lords.  This  assertion  occasioned  great  excitement, 
and  ministers  were  called  upon  to  disavow  it.  But  the  chancellor  of 
the  exchequer  (Lord  Althorp),  while  repudiating  the  sentiment,  said 


*  See  comment  od  alleged  discre-  his  colleagues,  and  explained  away  to 
paucy  between  ministerial  statements  the  United  States  minister  in  London, 
made  by  Mr.  DisraeU  in  the  H.  of  Ih,  v.  173,  p.  148;  v.  182,  p.  1164; 
0.  and  Earl  of  Malmesbury  in  the  v.  183,  p.  108.  Lord  Campbell  Bays : 
H.  of  L.  Hans.  D.  v.  191,  pp.  1787-  *  It  is  remarkable  that  there  is  hardly 
1814.  And  see  debates  in  both  any  public  man  who  has  not,  at  some 
Houses  on  indiscreet  speech  by  Mr.  time  or  other,  indiscreetly  used  some 
Bright  (pree.  board  of  trade)  on  expression  which  has  passed  into  a 
Irish  land  question ;  and  a  letter  by- word  against  him.'  He  mentions 
from  Mr.  Bright  to  a  public  meeting  the  well-known  instances  of  Ld.  Mel- 
commenting  offensively  and  indeco-  boume*s  *  heavy  blow  and  great  dis- 
rously  upon  the  H.  of  L.  lb,  v.  couragement  to  the  Church,*  Ld. 
195.  pp.  2068,  2069 ;  v.  196,  p.  367 ;  John  Russell's '  finality  of  the  Reform 
V,  197,  pp.  1,  121.  And  Mr.  Bill,*  Ld.  Lyndhurst's  'aliens  in 
Speakers  observations  on  necessity  blood,  language,  and  religion,*  and 
of  refraii  ing  from  allusion  to  debates  an  unlucky  speech  of  his  own,  in 
in  other  House,  lb.  v.  220,  p.  1630.  which  he  said,  that  *  the  right  of 
See  references  made  to  a  speech  by  freemen  to  vote  was  the  plague- spot 
Mr.  Gladstone,  when  cbanc.  of  the  on  our  representative  system,*  Lives 
exch.,  in  recess  of  1862,  upon  Ameri-  of  the  Chancellors,  v.  6,  p.  267  n. 
can  affairs,  wherein  be  declared  that  ™  Martin,  Pr.  Consort,  v.  8,  pp. 
President  Davis  had  *  not  only  created  87,  131.  Hans.  D.  v.  131 ,  p.  674. 
an  army,  but  made  a  nation,*  an  oh-  "  Quar.  Rev.  v.  129,  p.  34S. 
servation  which  was  *  regrelted  *  by  Hans.  D.  v.  202,  p.  60. 
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he  *  did  not  think  it  just,  or  fair,  or  candid,  or  according  to  the  cus- 
toms or  usages  of  this  House,  to  make  the  government  responsible 
for  any  statement  which  may,  in  the  course  of  a  debate,  be  made  by 
gentlemen  who  are  not  members  of  the  cabiT»et.'  ^ 

Ministers  In  order  to  enable  ministers  to  carry  on  the  govern- 

pariia-  Hient  in  harmony  and  agreement  with  Parliament,  with- 
major^.  ^^^  ^^^^^  being  subjected  to  the  degradation  of  becoming 
the  mere  tools  of  a  democratic  assembly,  it  is  necessary 
that  they  should  be  sustained  by  an  adequate  majority 
in  both  Houses,  and  especially  in  the  House  of  Commons. 
This  advantage  is  ordinarily  secured  to  them  through 
the  agency  of  party.  Whichever  political  party  pre- 
dominates in  the  nation,  and  in  the  legislature,  pre- 
sumably selects  its  best  men  to  be  its  leaders  and  repre- 
sentatives. The  sovereign  having  chosen  from  amongst 
such  those  whom  she  is  willing  to  appoint  to  be  her 
councillors  and  administrators,  the  interests  of  party 
and  of  the  state  alike  demand  that  they  should  receive 
from  Parliament  a  generous  support  ;  and  that  so  long, 
at  least,  as  the  House  of  Commons  continues  to  repose 
confidence  in  them,  they  should  be  permitted  to  advise 
and  influence  the  deUberations  of  Parliament,  with  the 
authority  that  belongs  to  their  office  as  ministers  of  the 
crown.  Eelying  upon  the  judgment  and  discretion  of 
the  men  to  whom  both  crown  and  ParUament  have 
agreed  to  entrust  the  direction  of  public  affairs,  the 
legislative  chambers  should  be  willing  to  receive  with 
favour  whatever  measures  they  may  deem  it  expedient 
to  submit  for  their  sanction;  and  should  be  slow  to 
impede  or  interfere  with  the  action  of  ministers  in 
executive  matters,  otherwise  than  by  the  free  criticism 
and  promptness  to  demand  the  redress  of  all  manifest 
grievances,  which  is  the  inherent  prerogative  of  Parha- 
ment. 

The  attendance  of  members  who  are  known  to  be 
supporters  of  government  is  specially  invited  by  circulars 

°  Mir.  of  Pari.  laSl,  pp.  2312-2315. 
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from  the  secretary  of  the  treasury,  issued  shortly  before  Attend- 
the  opening  of  Parliament,  and  occasionally  during  a  membera. 
session  when  important  divisions  are  anticipated.  Upon 
a  particular  emergency,  the  leader  of  the  House  himself 
will  address  his  supporters  in  this  way ;  or  convene  a 
meeting  of  his  party  to  consider  the  course  to  be  taken 
in  a  political  exigency.  Similar  circulars  are  issued, 
from  time  to  time,  on  behalf  of  the  opposition.^ 

Prior  to  the  Reform  Act  of  1832,  party  organisation  Decline  of 
seldom  failed  to  secure  an  adequate  support  in  Parlia-  ^^  ^"" 
ment  for  the  existing  administration.  But  the  large 
reduction  in  the  number  of  placemen,  and  steady  sup- 
porters of  Government  in  the  House  of  Commons,  con- 
sequent upon  the  abolition  of  Treasury  nomination 
boroughs  and  the  insubordination  of  the  new  members 
of  the  Eeformed  Parliament  to  party  leaders,  rendered 
government  by  party  increasingly  difficult."*  Again,  the 
rapid  and  entire  change  of  opinion  which  was  exhibited 
by  Sir  Robert  Peel  in  the  settlement  of  the  corn  law 
question  in  184(5,  a  change  which  he  refrained  from 
communicating  beforehand  even  to  the  leading  members 
of  the  conservative  party,  gave  a  further  shock  to  the 
old  system,  from  which  it  has  never  fully  recovered; 
thereby  rendering  the  repeal  of  the  com  laws  a  land- 
mark not  only  in  our  economical,  but  also  in  our  con- 
stitutional history.'  Moreover,  as  the  other  great  ques- 
tions which  of  old  divided  the  Whigs  and  Tories  into 
hostile  camps  were  disposed  of,  and  as  the  bulk  of  tlie 
nation  began,  in  consequence  of  the  spread  of  education, 
to  take  a  deeper  interest  in  matters  of  poHtical  concern, 
the  number  of  independent  members  has  naturally  and 
inevitably  increased,  until  it  has  become  exceedingly 

p  Yonge,  Life  of  Ld.  Liverpool,  220.    Walsh,  Reealfs  of  Refonn  Act 

V.  2,  p.  249.    Mir.  of  Pari.  1835,  p.  of  1832,  pp.  93,  160.    The  Greville 

2803.    Hans.  D.  v.  186,  p.  1684 ;  see  Memoirs,  v.  3,  p.  235. 

lb,  V.  207,  pp.  1290,  &c. ;  t.  208,  p.  '  See  Peel's  Memoirs,  t.  2,  pp. 

1102.  318-324.    Quar.  Rev.  V.  112,  p.  372. 

<  Grey,  ParL  Govt,  new  edit  p. 
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^if  *  wn^  diffi^mlt  for  any  party  to  secure  a  reliable  working  ma- 

troi.  jority  in  the  House  of  Commons. 

Mr.  Hare  in  his  work  on  representation  •  gives  the  experience  of 
the  late  Sidney  Herbert  of  the  effect  of  the  decline  of  party  control 
in  the  House  of  Commons.  The  extent  to  which  the  old  system  of 
subordination  to  party  leaders  was  sometimes  carried  may  be  inferred 
from  the  humorous  description  of  an  old  Scotch  member  (Ferguson  of 
Pitfour),  who  was  a  staunch  supporter  of  Mr.  Pitt,  and  who  used  to 
say,  *  I  was  never  present  at  any  debate  I  could  avoid,  or  absent  from 
any  division  I  could  get  at.  I  have  heard  many  arguments  which 
convinced  my  judgment,  but  never  one  that  influenced  my  vote.  I 
never  voted  but  once  according  to  my  opinion,  and  that  was  the  worst 
vote  I  ever  gave.  I  found  that  the  only  way  to  be  quiet  in  Parliament 
was  always  to  vote  With  the  ministers,  and  never  to  take  a  place.'  * 
Edmund  Burke  defined  an  independent  member  of  Parliament  as  a 
member  that  no  one  could  depend  upon  ;  but  this  definition  would 
find  no  favour  with  the  present  race  of  legislators." 

Nor  is  it  the  government  alone  that  suffers  from  the 
decline  of  party  organisation ;  the  opposition  likewise 
are  no  longer  subject,  as  of  old,  to  the  direction  of  one 
acknowledged  chief ;  and  it  is  not  uncommon,  nowadays, 
to  witness  an  opposition  in  Parliament  split  up  into  dif- 
ferent factions,  each  carrying  on  a  sort  of  guerilla  war- 
fare, in  its  own  way.^ 

The  writer,  however,  has  no  desire  to  enlarge  upon 
this  topic,  or  to  speculate  upon  the  means  of  remedying 
the  undeniable  evils  attendant  upon  a  weak  government. 
He  professes  to  deal  with  facts  and  not  with  theories ; 
and  it  has  been  his  aim  to  limit  himself  strictly  to  the 
purpose  in  hand.  He  would,  therefore,  simply  direct 
attention  to  the  facilities  afforded  under  constitutional 
government  for  the  free  expression  of  the  opinion  of 
Parliament  upon  all  ministerial  acts,  as  well  as  upon  all 
legislative  measures  ;  and  state  the  grounds  upon  which 
ministers  of  the  crown  are  entitled  to  expect  from  Par- 
liament either  a  cordial  support  or  a  fair  trial. 


•  Ed.  1866,  pp.  285-237.  «  Hans.  D.  v.  182,  pp.  923,  926. 

*  Orabb  Robiiiaoii  s  Diary,  v.  2,  '  Mr.     Disraeli's     observations, 
p.  816.                                                     Hans.  D.  v.  206,  p.  1666. 
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And  here  it  will  be  appropriate  to  notice  a  feature  in  The  oppo- 
oiir  political  system,  which  began  to  be  developed  con- 
temporaneously with  the  establishment  of  parliamentary 
government,  and  which  has  materially  contributed  to  the 
vigour  and  efficiency  of  the  same— namely,  the  presence 
in  both  Houses  of  an  organised  opposition. 

The  political  party  oi  which  the  administration  for 
the  time  being  is  the  mouthpiece  and  representative  is 
invariably  confronted  in  Parliament  by  another  party, 
who  themselves  expect  to  succeed  to  power,  whenever 
they  acquire  sufficient  strength  to  overthrow  their  anta- 
gonists, and  to  assume  the  responsibilities  of  office. 
Acting  upon  well-defined  principles,  and  within  the  strict 
lines  of  the  constitution,  to  which  they  profess  an  equal 
attachment  to  that  exhibited  by  its  official  defenders,  the 
adherents  of  this  party  have  been  aptly  styled  '  Her 
Majesty's  Opposition,'  "^  and  although  the  propriety  of  this 
designation  has  been  disputed,  yet  it  may  be  understood 
as  impljring  that  loyalty  to  the  sovereign,  and  that 
honourable  and  patriotic  rivalry  in  political  strife,  which 
should  equally  animate  all  parties  in  the  great  council 
of  the  nation.' 

The  opposition  exercise  a  wholesome  influence  upon  Their 
parliamentary  debate,  and  upon  the  conduct  of  the  busi-  ^  ^^^' 
ness  of  the  crown  in  Parliament,  for  they  are  the  consti- 
tutional critics  of  all  public  affairs ;  ^  and  whatever  course 
the  government  may  pursue,  they  naturally  endeavour 
to  find  some  ground  for  attack.  It  is  the  function  of 
an  opposition  to  state  the  case  against  the  administration  ; 
to  say  everything  which  may  plausibly  be  said  against 
every  measure,  act,  or  word  of  every  member  of  the 
ministry ;  in  short,  to  constitute  a  standing  censorship  of 


^  A  phrase  wliich  originate  with  D.  v.  221,  p.  873. 

Mr.  Hobhouse,  Ed.  Rev.  v.  133,  p.  '  Mr.  Disraeli,  Han\  D.  v.  174, 

301.  p.  1306 ;  and  see  lb.  v.  230,  p.  1523. 

■  Mr.  Lowe's  observations,  Hans. 
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The  Oppo-  i]iQ  government,  subjecting  all  its  acts  and  measures  to 
a  close  and  jealous  scrutiny.' 

But  on  questions  of  foreign  policy,  while  they  would 
naturally  criticise  freely  the  action  of  government,  es- 
pecially in  the  preliminary  stages  of  such  questions,  it 
has  been  customary  of  late  years  for  the  opposition  to 
refrain  from  any  party  warfare,  and  to  extend  the  utmost 
forbearance,  and,  so  far  as  may  be  possible,  a  generous 
assistance,  to  ministers,  in  maintaining  the  honour  of  the 
crown  and  the  just  influence  of  the  British  government 
in  foreign  affairs.* 

While  parliamentary  opposition  affords  a  valuable 
security  against  the  misconduct  of  a  government,  it  is, 
nevertheless,  liable  to  abuse,  and  may  easily  be  perverted 
to  factious  and  unpatriotic  issues.  It  may  be  made  the 
vehicle  for  personal  acrimony  and  false  accusation.  It 
may  pander  to  the  popular  passions  for  selfish  or  sectional 
ends.  It  is  mainly  kept  in  check  by  two  considerations. 
Firstly,  that  its  own  proceedings  are  reviewed  and  criti- 
cised by  the  constituent  body,  aided  by  the  free  com- 
ments of  the  public  press.  Secondly,  that  in  the  event 
of  success  attending  the  endeavours  of  its  leaders  to 
replace  the  existing  government,  they  must,  for  the  sake 
of  consistency,  give  practical  effect  in  office  to  the  policy 
they  advocated  in  opposition.  The  view  of  this  contin- 
gency exercises  a  sobering  effect  upon  the  character  of 
an  opposition,  and  tends  to  keep  it  within  the  bounds 
of  moderation.^  '  Thus,  as  the  hope  of  acquiring  office 
reduces  the  bitterness  of  opposition,  so  the  fear  of  a 
compulsory  acceptance  limits  its  extravagance.'  ° 


•  See  article  by  Sir  G.  C.  Lewis  546.  Mr.  Disraeli,  Hans.  D.  t.  130, 
on  parliamentary  opposition  in  Ed.  pp.  912, 1029,  and  speech  at  Glasgow, 
Rev.  V.  101,  p.  14.  Lewis*  Letters,  Nov.  22,  1873.  Martin,  Pr.  Consort, 
p.  288.  Ewald,  Life  of  Walpole,  p.  v.  3,  p.  436 ;  v.  4,  p.  394.  Marquis 
lis.  of  Hartington's  observations  in  187(5, 

•  See    conduct   of   Conservative  Hans.  D.  v.  231,  pp.  223,  743 ;  and 
party    during    Crimean    war,    the  see  lb,  v.  234,  p.  679 ;  v.  236,  p.  766, 
American  Civil   war,  and   Franco-  *»  Ed.  Rev.  v.  101,  pp.  16,  17. 
German  war,  Quar.  Rev.  v.  142,  p.  «  Heam,Gk)vt.  of  England,  p.  640. 
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It  is  an  old  maxim,  that '  the  duty  of  an  opposition 
is  very  simple,  it  is  to  oppose  everything,  and  propose 
nothing.'  *  And  in  the  same  spirit.  Sir  Eobert  Peel  used 
to  say  that  *  he  dech'ned  to  prescribe  until  he  was  called 
in.'  *  The  peculiar  office  of  the  opposition  is  doubtless 
*  to  watch  with  keen  eye  the  conduct  of  the  government 
they  oppose,  to  see  if  anything  be  wrong  or  blamable, 
or  liable  to  criticism  therein — to  trip  them  up  even 
before  they  fall — at  all  events  if  they  stumble  to  mark 
their  stumbling,  and  call  upon  them  to  set  things  right 
again.' '  'The  originators  of  measures  and  inventors  of 
a  policy,  the  individuals  who  come  forward  with  their 
schemes  and  suggestions  for  public  approbation,  are 
not  the  opposition,  but  the  ministers  of  the  crown ;  we 
(the  opposition)  stand  here  to  criticise  the  suggestions 
and  schemes  which  they  bring  forward,  and  which  are 
founded  on  knowledge  wherein  we  cannot  share,  and  in- 
spired, no  doubt,  by  the  feeling  of  responsibility  under 
which  they  act.'  *  But  it  is  quite  compatible  with  these 
functions  for  an  opposition,  under  certain  circumstances, 
to  coincide  with  the  policy  of  ministers,  and  to  ground 
their  attack  upon  the  weakness  of  the  administration  in 
carrying  out  principles  which  the  sense  of  the  country 
has  approved.** 

As  '  a  legitimate  opposition  forms  the  true  coun-  j^!!,^! 
terpoise  of  the  constitution,'*  so  the  leadership  of  the  siiion. 
government  is  suitably  reflected  in  a  leadership  of  the 
opposition,  by  means  of  which  the  forces  of  the  opposing 
party  are  marshalled  and  controlled.  Without  efficient 
leaders  no  party  organisation  can  be  successful  or  com- 
plete. 

<  Attributed  to  Mr.  Tieniey,  a  y.  205,  p.  1658. 
fnend  and  follower  of  Fox,  and  a  "^  Bulwer-Lytton*8  Speeches,  by 

great  Whig  authority.    Mir.  of  Pari,  his  son,  y.  1,  p.  liv.    See  papers  on 

1841,  p.  2117.  functions  of  an  opposition,   in   the 

•  Hans.  D.  v.  176,  p.  811.  19th  Century,  Jan.  1883. 

'  Ld.  Palmerston,  lb.  v.  174,  p.  *  See  Mr.  Bourerie's  speech,  Hanst 

1234.  D.  V.  191,  p.  1729. 

»  Mr.  Disraeli,  Ih.  p.  1366;  and 
VOL.    II.  E  E 
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A  leader  of  opposition  is  usually  chosen  from  personal 
considerations,  and  for  the  possession  of  qualities  that 
point  him  out  as  the  most  fitting  man  to  be  appointed  to 
the  direction  of.  the  state  or,  at  all  events,  to  the  leaderr 
ship  of  the  House  in  which  he  sits,  in  the  event  of  the 
premier  being  a  member  of  the  other  House,  when  his 
party  succeed  to  power.  Meanwhile,  he  must  be  able 
to  command  the  support  of  his  adherents  by  sagacity  in 
council  and  promptitude  in  action.  In  the  words  of 
Lord  Bolingbroke,  *  people  will  follow  like  hounds  the 
man  who  will  show  them  game ! ;  but  a  political  leader 
must  be  prudent  as  well  as  energetic.^ 
opposi-  A  leader  of  opposition  should  not  lend  himself  to  any 

relation  attempts  to  thwart  unnecessarily  the  progress  of  legisla- 
te the  tion  in  the  hands  of  ministers ;  but  should  rather  endea- 
ment.  vour  *  to  sccurc  as  far  as  he  could  for  both  sides  of  the 
House  a  fair  and  free  discussion ;  and  when  that  dis- 
cussion has  been  obtained,  to  facilitate  the  progress  of 
public  business,  even  if  he  disapproved  of  the  measures 
of  the  government.'  ^  In  proof  of  the  amenities  which 
grace  the  proceedings  of  the  British  Parliament,  not- 
withstanding the  keenness  and  severity  of  party  strife, 
it  is  regarded  in  both  Houses  as  the  appropriate  duty 
of  the  leader  of  the  opposition  to  second  any  motion 
proposed  by  the  leader  of  the  government,  for  the  adop- 
tion of  addresses  of  sympathy  or  of  congratulation  to 
the  sovereign,  or  for  giving  the  thanks  of  the  House  to 
particular  individuals  for  meritorious  conduct;*  Fur- 
thermore, it  is  customary  for  members  of  the  opposition 
who  formerly  held  office  to  co-operate  with  ministers 
in  endeavouring  to  prevent  the  passing  of  any  measures 

J  Lewie,  Administrations,  p.  805  tion,  Hans.  D.  t.  182,  pp.  1860, 1973 ; 

n. ;  and  see  p.   89a    Ed.  Rev.  v.  lb.  v.  206,  pp.  1188,  IfiSS.    Marquis 

126,  p.  666.     Yonfire,  Life  of  Ld.  of  Hartington,  iA.  v.  280,  p.  986. 

Liverpool,  v.  1,  p.  210 ;  v.  2,  p.  164.  *  S«»e  Yonge,  Life  of  Ld.  Liver- 

Le  Marcbant,  Life  of  Earl  Spencer,  pool,  v.  8,  p.  466,    Hans.  D.  v.  186, 

pp.  243,  257.    Torrens,  Life  of  Mel-  p.  814 ;  Ih.  v.  103,  pp,  480,  620, 866, 

bourne.  V.  l,p.  129.  914, 

^  Mr.  Disraeli*8  rule    in  opposi- 
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prejudicial  to  the  crown  or  to  the  public  service,  by 
affording  to  the  House  the  benefit  of  their  advice  and 
official  experience  on  the  subject."* 

And  here  it  may  be  appropriately  noticed,   as   a  ^t^'^g^"*' 
peculiar  characteristic  of  EngUsh  political  life,  that,  as  between 
a  rule,  the  keenest  contests  between  rival  statesmen  in  ^^^^' 
the  political  arena  do  not  prevent  them  from  meeting 
on  friendly  terms  in  private  life  and  social  intercourse. 
By  mixing  together  at   such  times  without  restraint, 
both  parties  learn  to  respect  each  other,  and  to  refrain 
from  the  fierce  extremity  of  party  warfare." 

Moreover,  it  is  usual,  with  a  view  to  the  furtherance 
of  business  in  Parliament,  for  the  leader  of  the  House, 
or  other  prominent  ministers,  to  communicate  freely 
with  the  heads  of  the  opposition,  in  order  to  arrive  at 
an  understanding  in  regard  to  the  conduct  of  public 
business  or  of  debate — which  will  tend  to  the  conve- 
nience of  members, — or  to  facilitate  the  settlement 
of  deUcate  questions, — affecting  the  privileges  of  Par- 
liament, the  interests  of  the  throne,  the  royal  family, 
or  otherwise, — which  are  not  necessarily  of  a  party 
character."* 

Occasionally,  such  communications  assume  a  more 
important  aspect,  and  refer  to  different  poUtical  ques- 
tions, in  the  settlement  of  which  the  co-operation  of 
both  sides  of  the  House  is  desirable. 


"  Earl  Grey,  Hans.  D.  ▼.  191,  p.  *»  See  Oolchester'e  Diary,  y.  2,  p. 

686.    Mr.  GlaoBtone's  speech  on  the  269.    Tonreus,  Life  of  Melbourne,  v. 

RevenueOfficers*  Disabilities  Removal  2,  pp.  321,  334  ;  Mir.  of  Pari.  1834, 

Bill,  Jb,  V.  193,  p.  394.    Mr.  Hunt,  p.  2746.    Hans.  D.  v.  169,  pp.  2.S4- 

on  inland  postage  question,  lb.  y.  236.  lb.  y.  195,  p.  694 ;  y.  207,  p. 

195,  p.  262.    Mr.  Disraeli's  defence  1130;  y.  222,  p.  67 ;  v.  224,  p.  1162. 

of  dpt.  of  Woods  and  Forests,  lb.  y.  Stockaiar*s  Memoirs,  y.  1,  pp    Lcxi. 

203,  p.  680;  and  his  advocacy  of  301;  v.  2,  pp.  27,  38.     In  1876  the 

annuity  to  H.R.H.  Prince  Arthur,  neglect  of  Mr.  Disraeli  to  communi- 

Ib.  V.  208,  p.  587.  cate  with  leaders  of  opposition  in 

■  Mr.  Disraeli  at  Glasgow  city,  reference  to  Ruyal  Titles  Bill  gave 

Nov.  19, 1873 ;  Duke  of  Argyll's  ob-  rise    to  much  party  discussion  in- 

servations,  Hans.  D.  v.  232,  p.  658.  jurious  to  interests  of  the  crown  and 

But  this  landly  spirit  has  not  always  jeopardising    to  the  administration, 

existed     between    political     rivals.  lb.  y.  228,  p.  855. 
Ewald's  Life  of  Walpole,  p.  408. 

s  fl   2 
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Prece-  Two  or  three  interviews  of  this  description  oocnrred  between 

dents.  Pitt  and  Fox.p     Mr.  Addington  consulted  Pitt,  his  predecessor  in 

office  on  various  occasions.<i  Mr.  Brougham,  when  in  opposition  in 
the  House  of  Commons,  *had  communications  often  and  again  of 
the  most  delicate  nature  with  Lord  Castlereagh,  with  Mr.  Canning, 
and  with  Mr.  Perceval,  to  the  last  of  whom  he  was  more  vehemently 
opposed  even  than  is  usual  between  those  in  opposition  and  the  head 
of  a  government.' '  During  Lord  Melbourne's  administration,  the 
Duke  of  Wellington,  who  then  led  the  opposition  in  the  House  of 
Lords,  was  in  constant  communication  with  government,  not  only 
upon  *  all  military  matters,  but  likewise  upon  many  others.'  • 

After  the  defeat  of  the  Wellington  administration  on  the  ques- 
tion of  Reform,  and  before  the  passing  of  the  Reform  Bill  of  1832, 
under  Lord  Grey's  ministry,  frequent  communications  took  place  be- 
tween ministers  and  the  opposition,  for  the  purpose  of  arriving  at  an 
understanding  in  regard  to  this  difficult  and  momentous  question.^ 

Upon  two  occasions,  in  the  year  1840,  ministers  sustained  defeats 
in  Parliament,  owing  to  the  want  of  previous  concert  and  under- 
standing with  the  opposition.  One  was,  in  the  reduction  by  the 
House  of  Commons  of  the  amount  proposed  to  be  voted  for  an 
allowance  to  Prince  Albert,  upon  his  marriage  with  the  Queen  ;  the 
other,  in  the  rejection,  by  the  House  of  Lords,  of  a  clause  in  Prince 
Albert's  naturalisation  Bill  intended  to  confer  upon  him  precedence 
next  after  the  Queen.  Both  these  mortifying  occurrences  *  might 
have  been  avoided  by  proper  communications  beforehand,  between 
Lord  Melbourne  (the  premier)  and  the  leaders  of  the  opposition, 
such  as  in  after  years,  under  the  guidance  of  the  Prince  himself, 
were  frequently  had  recourse  to,  when  the  question  to  be  settled  was 
one  rather  of  a  personal  than  a  political  character.'  ^ 

But  in  1834,  Mr.  Littleton,  the  chief  secretary  for  Ireland,  with 
the  approval  of  Lord  Althorp,  the  leader  of  the  House  of  Commons, 
held  a  confidential  communication  with  Mr.  Daniel  O'Connell,  in 
regard  to  the  course  proposed  to  be  pursued  by  government  upon  the 
Irish  Coercion  Bill ;  ministers  afterwards  resolved  to  adopt  a  diffe- 
^'         rent  course,  which  led  to  a  charge  of  an  intentional  deception,  and 

'  Lewis,  AdmbiBtratioDS,  pp.  106  quoted  in  Bagehot,  Eng.  Const,  p. 

fi.  133.  132.     The  I^gency   question   was 

4  Stanhope,  Life  of  Pitt,  v.  3,  pp.  settled  in  1840,  by  mutual  agreement 

376, 381.    Lord  Liverpool,  in  1815,  between   Ld.     Melbourne    and   the 

'  had  several  meetings  of  members  of  leaders   of  the  ConBervative  party, 

all  parties  on  the  subject  of  the  com  Grey,  Early  Years  of  the  Pr.  Consort, 

laws.'  Yonge,  Life  of  Ld.  Liverpool,  p.  350. 

V.  2,  p.  135.  •  Wellington  Desp.  3rd  Ser.  v.  8, 

'  Ix>rd  Brougham,  Mir.  of  Pari.  pp.  81-125. 

1834,  p.  2747.  »  Grey,  Pr.  Consort, pp.  276,286 ; 

•  The  Duke  of  Wellington's  letter  Stockmar's  Memoirs,  v.  2,  p.  27. 
to  Ld.  Stanley,  written  in  1846,  and 
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occasioned  much  angry  debate  in  Parliament.  Mr.  Littleton's  com- 
municatiou  to  Mr.  O'Connell  was  admitted  to  have  been  an  indis- 
creet proceeding,  undertaken  without  sufficient  authority.  It  finally 
resulted  in  the  resignation  of  the  ministry.^  Mr.  Littleton's  col- 
leagues afterwards  declared  that  his  error  consisted,  not  in  the  act 
of  holding  communication  with  the  great  opposition  leader,  but  in 
the  extent  to  which  that  communication  had  been  carried.^ 

Jn  1847  a  meeting  wcus  held  between  the  Earl  of  Clarendon  (lord- 
Heutenant  of  Ireland)  and  Sir  R.  Peel  in  reference  to  certain  pro- 
posed resolutions  to  be  introduced  by  the  latter  on  the  tenure  of 
land  in  Ireland,  and  which  were  considered  embarrassing  and  mis- 
chievous by  government.  This  meeting  led  to  the  abandonment  of 
the  resolutions.' 


(e.)    Questions  put  to  Ministers,  or  to  private  Members,  in  Pa/rlia- 
menty  and  statemetns  made  by  Ministers  of  the  Crown. 

It  is  the  practice,  in  both  Houses  of  Parliament,  to  ^    ,. 

.  ,  ,  1  ,  .    .  /.    li        Questions 

permit  questions  to  be  addressed  to  mimsters  of  the  to  minu- 
crown,  and  to  other  members,  upon  matters  of  public  ^" 
concern.  This  proceeding  is  attended  with  great  con- 
venience to  members,  and  is  of  pubUc  advantage,  as  it 
affords  an  opportunity  for  removing  erroneous  impres- 
sions, and  disseminating  correct  intelligence,  upon  a 
variety  of  topics  of  poUtical  importance  or  of  general 
interest ;  it  is  also  serviceable  as  obviating  the  necessity, 
in  many  instances,  of  more  extended  debate  and  of 
motions  for  papers.^ 

The  earliest  recorded  instance  of  this  practice,  now  so  prevalent, 
occurred  in  the  House  of  Lords,  on  February  9,  1721,  when  the 
Earl  of  Sunderland  was  prince  minister.  Lord  Cowper  took  notice 
of  a  report  that  a  certain  offender,  against  whom  the  House  of  Lords 
wished  to  institute  proceedings,  and  who  had  absconded,  had  been 
arrested  abroad,  '  which  being  a  matter  in  which  the  public  was 
highly  concerned,  he  desired  those  in  the  administration  to  acquaint 


^  See  (mte,Yo\.  1,  p.  193  ;  Mir.  of  Govt.  ed.  1864,  p.  271. 
ParL  1834,  pp.  2601,  2661,  2710.  »  Fras.  Mag.  N.S.  v.  2,  p.  169. 

'^  lb.  p.  2746.    See  Earl  Grey's  ^  Sir  T.  K.    May,    Rep.  ComV 

remarks  condemning    <  private    and  Business,  p.  12,  Com.  Pap.  1871,  v. 

unauthorised  consultations  *  between  9.     See  Amos^  60  Years  £ng.  Const, 

leaders   of  opposite  parties.      Pari.  p.  343. 
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Qneations    the  House  whether  there  was  any  ground  for  the  report.'     Where- 
ministers     ^P^'^  Lord  Sunderland  stated  that  the  report  was  true,  and  explained 
to  the  House  the  mode  in  which  the  individual  had  been  captured 
and  secured.     An  address  was  then  passed  praying  the  king  to  pro- 
vide for  the  return  of  the  offender  to  England  in  custody." 

In  the  House  of  Commons  the  practice  began  at  a 
very  early  period.  When  Pitt  was  premier,  questions 
were  rarely  put  to  ministers,  but  when  addressed  to 
him,  they  received  careful  and  elaborate  replies.* 
Since  his  day,  it  has  become  increasingly  common  to 
allow  such  interrogations  to  be  made,  and  even  so  as 
to  interrupt  the  ordinary  course  of  parliamentary  pro- 
cedure,** but  it  is  only  within  a  very  recent  period  that 
the  practice  has  been  formally  recognised  and  subjected 
to  rule  in  either  House. 

On  April  29, 1830,  we  find  the  Speaker  of  the  House  of  Commons 
ruling  that  *  there  is  nothing  in  the  orders  of  this  House  to  preclude 
any  member  from  putting  a  question,  and  receiving  an  answer  to  it,' 
and  that  the  proceeding,  *  though  not  strictly  regular,  affords  great 
convenience  to  individuals.'  ^  And  on  the  following  day,  after  some 
objections  and  explanations,  a  question  was,  by  courtesy,  allowed 
precedence  over  an  item  which  had  been  fixed  as  the  first  order  of 
the  day.** 

But  in  1854  a  manual  of  the  rules  and  orders  of  the 
House  of  Commons  was  prepared  by  Mr.  May,  under 
the  direction  of  the  Speaker,®  which  contains  special 
rules  embodying  the  existing  practice  as  to  the  time  and 
method  of  putting  and  answering  questions. 

By  Kule  152  it  is  provided,  that  '  before  the  public 
business  is  entered  upon,  questions  are  permitted  to  be 
put  to  ministers  of  the  crown,  relating  to  public  affairs  ; 
and  to  other  members,  relating  to  any  Bill,  motion,  or 
other  public  matter  connected  with  the  business  of  the 


»  Pari  Hist.  v.  7,  p.  700.   Camp-  31,  p.   1097  ;    1883,  pp.  32,  2471, 

bell,   Lives  of   the  OhaD.  v.  4,  p.  2491. 
384.  •  See  Mir.  of  Pari.  1830,  p.  1428. 

•  Pari.  Deb.  1808,  v.  10,  p.  1171 ;  ^  lb.  p.  1449. 

Helps' Thouffhte  on  Govt.  p.  169.  •  May,  Pari.    Prac.    ed.    1883, 

»»  See  Mir.  of  Pari.  1829,  pp.  6,  p.  193.     But  see  Hans.  D.  v.  210, 

22.     lb.  ia30,  Sess.  2,  p.  2«l  ;  lfc^30-  p.  636. 
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House,  in  which  such  members  may  be  concerned."  Questions. 
But  not  so  as  to  anticipate  by  a  question,  or  by  a  reply    . 
thereto,  the  discussion  of  a  motion  of  which  notice  has 
been  given.*^    They  may  also  be  put  when  the  usual 
motion  is  made  for  the  adjournment  of  the  House.^ 

Notice  is  usually  given  of  the  intention  to  ask  ques- 
tions of  ministers,  either  by  putting  a  formal  notice  on 
the  paper,*  or  by  a  private  intimation,^  and  the  want  of 
notice  has  been  stated  as  a  sufficient  reason  for  not  an 
swering  a  question,'^  and  likewise,  because  the  enquiry 
has  not  been  directed  to  the  proper  minister.*  But  upon 
urgent  occasions,  members  may  assert  the  right  of  put- 
ting questions  without  previous  notice."  It  is  not  in 
order  either  in  putting  a  question,  or  making  an  answer, 
to  advert  to  former  debates."  It  is  not  usual  to  address 
any  question  to  a  minister  of  the  crown  upon  the  first 
day  of  a  session ;  but  it  is  sometimes  done,  even  before 
the  speech  from  the  throne  is  reported.** 

Questions  are  addressed  to  the  principal  (or  cabinet) 
ministers  of  the  department  concerned,  not  to  their 
subordinates,  who  may  have  a  seat  in  Parliament.^  But 
a  subordinate  minister,  having  special  knowledge  of  the 
facts,  may  reply  for  his  chief,  or  at  the  request  of  the 
prime  minister.**    A  member  has  declined  to  receive  an 


'  Revised  Rule,  ed.  of  1869.  And  *  Mir.  of  Pari.  1828,  pp.   1516, 

flee  Hans.  D.  ▼.  192,  p.  717.  1863.     Hans.  D.  t.   192,  p.  1281. 

«  lb.  ▼.  228,  pp.  1657, 1669.   See  Com.  Pap.  1862-63,  v.  25,  p.  303. 
Jour.  Assy  of  Victoria,  Aust.  9  Aug.  »  Hans.  D.  v.  192,  p.  1766;  lb, 

1882,  for  memorandum  citinj?   im-  v.  193,  p.  1539 ;  v.  214,  p.  1289 ;  v. 

penal   precedents,  and   decision  of  201,  p.  729.    But  see  ii&.  t.  200,  p. 

Speaker  in  dealing  with  irregular  and  832. 

objectionable  questions  by  their  re-  "  Hans.  D.  v.   175,  pp.    2030, 

Tision  or  omission  from  notice  paper.  2031.    lb.  v.   184,  pp.  13/0, 1386 ; 

»»  Speaker,  Hans.  D.  y.  211,  pp.  May,  Pari.  Prac.  ed.  1883,  p.  366. 
1668-1656.  "  The  Speaker,  Hans.  D.  v.  210, 

*  Mir.  of  Pari.  1839,  p.  120.  p.  261. 

J  lb.  1828,  pp.  1683,2369.  Hans.  «  Hans.  D.  ▼.  130,  p.  108.    Mir. 

D.  T.  204,  p.  941.    Such  notice  may  Pari.  1^33,  p.  32 ;  1839,  p.  3. 
be  given  at  any  time  before  the  ques-  ^  Hans.  D.  y.  199,  p.  786. 

tion  is  put.    lb.  v.  206,  pp.  1264,  '  lb.  p.  890 ;  y.  203,  p.  1094. 

1327. 
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Questions   auswer  from  the  secretary  to  the  treasury  to  a  question 
miniflterF.   addressed  to  the  chancellor  of  the  exchequer,  that  official 
being  present.     At  a  later  sitting,  the  question  was  re- 
peated, and  an  answer  obtained  from  the  chancellor  of 
the  exchequer/ 

As  a  rule,  *  the  proper  limit  of  questions  is,  whether 
or  no  they  could  be  made  the  subject  of  a  motion/  ■  In 
putting  questions,  no  argument  or  opinion  should  be 
offered,  or  epithets  used,  nor  any  facts  stated,  except  so 
far  as  may  be  necessary  to  explain  the  question/  They 
should  be  *  simply  and  severely  accurate  in  their  allega- 
tions,' for  when  mere  opinions  are  expressed,  at  a  time 
when  they  cannot  be  rebutted,  there  is  an  encroachment 
upon  the  Uberty  and  freedom  of  discussion/  And  an 
enquiry  has  been  refused  a  reply  because  it  invited  an 
expression  of  opinion  upon  a  debateable  question/ 

Hypothetical  questions  are  objectionable,  and  as  a 
rule  should  not  be  answered.  For  no  minister  can  un- 
dertake to  say  what  the  government,  or  what  he  himself 
will  do,  in  a  certain  event,  until  the  case  has  actually 
arisen,  and  its  circumstances  are  fully  known."^  '  No 
doubt  there  may  be  subjects  of  sufficient  importance  to 
justify  prospective  enquiry,  but,  speaking  generally,  the 
position  of  the  responsible  servants  of  the  crown  in  Par- 
liament is  to  be  responsible  for  what  they  do^  and  they 
are  not  called  upon  to  take  this  House  into  their  coun- 
sels in  regard  to  what  they  are  going  to  do  on  every  small 
matter.** 

'  Hans.  T>.  v.  201,  pp.  968,  1060.  2276.  Hans.  D.  v.  192,  p.  1836.  R. 

•  Ld.  J.  Russell,  Hans.  D.  v.  133,    v.  223,  p.  719. 

p.  869 ;  R,  y.  1S6,  p.  684.  «  Palmerston,   Hans.  D.  v.  143, 

•  lb,  V.  193,  p.  620;  v.  203,  p.    p.  1036.   Disraeli,  lb.  t.  223,  p.  21. 
242;  V.  223,  p.  718.  But  see  Wr.  Gladstone's  reply  to  a 

"  Ih.    T.   184,    pp.   1066,   1068.  question  whether  a  statement  made 

lb.  y.  186,  p.  1646;  and  see  lb.  y.  hy  the  chan.  of  the  exq.  that  '  he 

208,  p.  842.  was  not  in  favour  of  treaties  of  com- 

'  lb.  y.  147,  p.  133.   See   lb.  v.  merce,  and  that  he  was  not  in  favour 

204,  p.  1764;  y.  211,  p.  833;  y.  218,  of   their  negotiation,'  had    the   ap- 

p.  644;   y.  219,  p.  1684;   y.  234,  proval  of  government.    lb.  y.  199, 

p.  498.  p.  882. 

^  Mir.  of  Pari.  1828,  pp.  2257, 
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If  an  intended  question  be  couched  in  offensive  terms, 
or  be  otherwise  objectionable,  the  Speaker  in  the  Com- 
mons, or  the  House  itself,  in  the  Lords,  will  direct  it  to 
be  altered  or  withdrawn/  And  no  question  should  be 
put  to  ministers  that '  is  not  pertinent  to  the  argument 
of  some  question  before  the  House/ " 

Questions  are  sometimes  revised  by  the  oflScers  of  the 
House,  after  they  have  appeared  on  the  notice  paper, 
for  the  purpose  of  striking  out  opinions,  arguments  or 
other  irregularities  contained  therein.  If  possible  the 
member  giving  the  notice  should  be  communicated  with 
before  such  alterations  are  made.*  A  member  will  some- 
times consult  a  minister  beforehand  in  regard  to  the 
form  in  which  he  should  propose  an  intended  question.** 

It  is  customary  for  members  to  address  questions  to  Qaestion* 
the  law  officers  of  the  crown  iu  the  House  of  Commons,  *^^*^ 

j»      •    !•  •  11-  •  •  t»  officers. 

for  information  upon  legal  points,  arising  out  of  measures 
before  Parliament,  or  relating  to  matters  of  public  in- 
terest. But  it  is  not  imperative  upon  them  to  reply  to 
such  questions.  They  are  the  legal  advisers  of  the  go- 
vernment, and  in  that  capacity  are  confidential  officers, 
and  *  nothing  could  be  more  inconvenient '  than  that 
they  should  be  liable  to  be  interrogated  by  members  as 
to  the  advice  they  have  given,  or  may  be  called  upon  to 
give,  to  any  department  of  government,  or  as  to  their 
opinions  upon  the  construction  of  a  statute,  or  other 
document,  or  upon  abstract  questions  of  law  which 
need  to  be  judicially  determined.**  In  like  manner,  a 
question  addressed  to  the  home  secretary  has  been  re- 
fused a  reply,  as  being  *  a  question  of  law,'  as  *  it  is  not 


r  Mir.  of  Pari.  1837-88,  p.  3426.  y  217,  p.  808;  y.  223,  p.  607 ;  v. 

ins.  D.  y.  160,  p.  1606 ;  v.  161,  p.  230,  p.  1889. 
842 ;  y.  192,  p.  711.  *  Hans.  D.  y.  211,  p.  607. 

The  Speaker,  Jb,  y.  192,  p.  839.  •  Sir  B.  Palmer,  lb.  y.  186,  p. 


Hans.  D.  y.  160,  p.  1696 ;  y.  161,  p.    230,  p.  1889. 
''  ^    y.  192,  p.  711. 

The  Speaker,  i 

Mir.  of  ParL 

•  Speaker,  Hans.  V,  y.  wo,  p.  p.  ioi 
468;  May,  Rep.  Com*.  Business,  p.  1436. 
24,  Com'  Pap.   1871.  v.  9;  Hans.  U 


See  Mir.  of  ParL  1829,  pp.  1096,    1334;  see  lb,  y.  187,  p.  1493;  lb.  y, 

"  6^.  209,  p.  766  ;  y.  214,  p.  1097 ;  v.  216, 

•  Speaker,   Hans.  D.  y.  206,  p.    p.  1623 ;  y.  222,  p.  761 ;  y.  234,  p. 


186^.  209,  p.  766  ;  y.  214,  p.  1097 ;  v.  216, 

------  --  -    —    761;  y.-*-" 

p.  1436. 
24,  Com.  Pap.'  1871,  v.  9;  Hans. 
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?J'Sw°'^   the  duty  of  the  home  office  to  interpret  statutes.^     But 

officers,      within  reasonable  limits,  and  according  to  the  discretion 

of  the  law  officers  themselves,  the  interpellation  of  these 

functionaries  is  attended  with  considerable  advantage  to 

members,  and  to  the  pubUc  generally. 

On  March  30,  1854,  the  attorney-general  was  invited  by  the 
leader  of  flie  House  of  Commons  (Lord  John  Russell)  to  reply  to  a 
question  put  by  a  private  member  upon  a  point  of  international  law, 

*  so  far  as  he  thought  it  consistent  with  his  duty  to  do  so,'  it  being 

*  obvious  that  it  would  be  very  improper  for  members  of  the  govern- 
ment to  give  answers  to  questions  which  might  become  the  subject  of 
controversy  in  the  courts  of  law.'  Whereupon  the  attorney-general 
gave  the  information  required.* 

Accordingly,  it  is  not  unusual  for  the  several  law 
officers  of  the  crown  to  afford  such  information  to  mem- 
bers in  the  House  of  Commons  in  answer  to  a  direct 
question,  or  in  reference  to  points  of  law  arising  in  de- 
bate * — either  with  a  view  to  determine  the  necessity  for 
additional  legislation  upon  a  particular  subject  ^ — or  to 
explain  the  legal  effect  of  certain  provisions  in  a  Bill 
before  the  House  ^— -or  in  regard  to  a  legal  question  of 
interest  to  the  whole  community  * — or  as  to  the  legaUty 
of  the  conduct  of  public  functionaries  in  particular 
cases.^ 

The  House  should  not  require  from  crown  law 
officers  an  opinion  on  matters  of  policy,  but  should 
simply  ask  for  information  as  to  matters  of  fact.''  Neither 
should  they  be  called  upon  to  give  opinions  upon  mat- 
ters between  parties,'  or  upon  a  hypothetical  case,"  or 
on  a  point  which  is  determinable  by  a  judge  and  jury,** 
or  which  is  about  to  be  brought  before  a  l^al  tribunal.* 


*  Hans.  D.  v.  218,  p.  867.  1161 ;  v.  210,  p.  888. 

*  lb,  V.  132,  pp.  62-66.  ^  Hans.  D.  v.  186,  p.  1831 ;  lb, 
'  lb.  V.  186,  p.  1140.  V.  234,  p.  1674. 

«  lb.  V.  186,  p.  902.  »  lb.  V.  216,  p.  220. 

»»  lb.  V.  188,  p.  608.  «  lb.  V.  224,  p.  388. 

*  Mir.  of  Pari.  1839,    p.  4212.  »  lb.  v.  188,  pp.  642,  643. 
Hans.  D.  v.  201,  p.  828.  «  lb.  v.  182,  p.  288,  and  see  lb. 

J  Mir.  of  Pari.  1833  j».  3746;  lb.  222,  p.  1391. 
1834,  p.  3399;  Hana.  D.  v.  209,  p. 
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Finally,  it  should  be  understood  that  legal  information 
given  to  the  House  by  the  crown  oflScers  merely  ex- 
])resse8  their  *  individual  opinion/  ^  and  that  it  cannot 
be  received  as  conclusive  authority,  however  much  it 
may  be  entitled  to  respectful  consideration."* 

On  July  3,  1868,  an  Irish  member  moved  in  the  House  of  Com- 
mons the  adoption  of  an  abstract  resolution  to  declare  that  a  writ  of 
error  should  be  issued  in  criminal  cases  as  a  matter  of  right  and  not 
of  grace.  The  motion  was  aimed  at  the  attorney  general  for  Ireland, 
by  whom  the  contrary  doctrine  had  been  asserted  upon  a  recent 
occasion ;  and  the  mover  severely  censured  that  officer  for  his  as- 
sumed erroneous  construction  of  the  law.  The  Irish  attorney- 
general  vindicated  his  conduct  upon  the  legal  question,  and  being 
sustained  by  the  attorney-general  for  England,  the  motion  was  with- 
drawn.^ 

By  the  practice  of  Parliament  enquiries  may  also  be  Questions 
addressed  to  ex-ministers,"  or  to  the  leader  of  the  oppo-  membws! 
sition,*  and  to  members  of  Parliament  holding  subordi- 
nate or  non-pohtical  offices,  in  regard  to  particular  public 
interests  they  may  represent ;  as,  for  example,  members 
of  royal  or  statutory  commissions,"  the  archbishop  of 
Canterbury,  in  his  capacity  as  president  of  the  Upper 
House  of  Convocation  or  otherwise ; ""  the  trustees  of  the 
National  Gallery  (in  explanation  and  defence  of  purchases 
made  upon  their  responsibiUty  for  that  collection) ;  ^ 
the  trustee  of  the  British  Museum,  who  acts  as  parlia- 
mentary representative  of  that  institution,*  and  to  the 
lord  chamberlain  upon  a  matter  within  his  jurisdiction/ 
and  members  of  the  Metropolitan  Board  of  Works." 

The  right  to  put  questions  to  private  members  of 
either  House  is  strictly  limited,  however,  to  enquiries 
with  respect  to  any  Bill,  motion,  or  other  public  matter 

'  Hans.  D.  y.  100,  pp.  126,  127,  1834,  p.  8884 ;  Hans.  D.  v.  190,  pp. 

C15.  1457,  1796. 

'  Mir.    of  ParL   1889,  p.  4206.  ^  Hans.  D.  v.  188,  p.  1168;  lb. 

Hans.  D.  v,  208,  p.  1096.  v.  196,  p.  6. 

'  Hans.  D.  v.  198,  pp.  665-606.  '^  lb.  v.  198,  p.  652. 

•  Mir.  of  Pari.  1834,  p.  324.   See  «  lb,  v.  201,  p.  1737. 

Hans.  D.  v.  77,  p.  138.  J  lb.  v.  222,  p.  1277. 

»  lb.  V.  192,  p.  657.  •  The  Speaker,    lb.  v.  209,  p. 

■  Mir.  of  Pari.  1829,  p.  2071.  lb.  1964. 
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Questions,  connected  with  the  business  before  Parliament  in  which 
they  may  be  concerned.*  If  a  question  does  not  come 
within  this  category,  the  Speaker  would  interpose  and 
prevent  its  being  put,  or  else  inform  the  member  that 
he  need  not  answer  it  unless  he  pleased.*' 

K  it  be  necessary  to  express  opinions,  or  assign  rea- 
sons, upon  asking  a  question  in  the  House  of  Commons, 
the  enquirer  is  at  liberty  to  move  the  adjournment  of 
the  House.^  But  this  privilege  has  been  reserved  by 
common  consent  for  occasions  of  urgency.  Unless  it 
were  exercised  with  great  forbearance  the  result  would 
be  fatal  to  the  successful  conduct  of  pubUc  business.^ 

It  is  also  customary  to  allow  questions  to  be  ad- 
dressed to  ministers  on  the  motion  for  going  into  com- 
mittee of  supply — and  upon  this  motion  desultory  dis- 
cussions frequently  arise — but  a  minister  to  whom  two 
or  more  distinct  questions  have  been  addressed  is  not 
allowed  to  speak  twice.  Notwithstanding  the  obvious 
inconveniences  of  the  practice,  a  minister  under  such 
circumstances  must  reserve  his  answer  until  he  can 
reply  to  all  the  questions  at  once.® 

Answers  to  questions  should  be  confined  to  the  points 
of  enquiry,  with  such  explanations  only  as  may  be  ne- 
cessary to  render  the  answer  intelligible.*  But  it  has 
always  been  usual  to  accord  a  greater  latitude  in  this 
respect  to  ministers  of  the  crown.^ 

It  has  become  an  increasing  habit  for  minute  en- 
quiries to  be  made  in  the  House  of  Commons,  in  regard 
to  public  occurrences  in  all  parts  of  the  globe,*"  and 


Answers 

to 

questions. 


•  Hans.  D.  v.  63,  p.  491.    And  see  233,  p.  978 ;  v.  236,  pp.  684,  689. 
16.  V.  165,  p.  1346 ;  v.  166,  p.  2028 ;  •  Oom.  Pap.  1864,  y.  7,  p.  14 ; 
V.  174,  p.  1914.  lb.  1871,  V.  9,  p.  32. 

»>  lb.  V.  76,  p.  1177;  v.  209,  p.  '  Mir.  of   Pari.   1831,  p.    208; 

141;  V.   228,  p.  1768;  t.  234,  p.  Hans.  D.  v.  198,  p.  462. 
1239.  And  see  v.  76,  p.  1211.  «  The  Speaker,  Hans.  D.  v.  161, 

«  lb.  V.  196,  p.  760;  v.  201,  p.  p.  497  ;  v.  174,  p.  1423. 
971.  »»  See  Com.  Pap.  1862-3,  v.  26, 

*  The  Speaker,  lb.  t.  196.  p.  19;  p.  303. 
see  lb.  V.  212,  pp.  1132-1137;   y. 
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sometimes  questions  are  asked  which  ministers  find  it  Qnestions. 
inconvenient  to  answer.  Under  such  circumstances  it 
is  not  unusual  for  th6  minister  responding  to  enter 
largely  into  detail,  but  nevertheless  to  evade  a  direct 
reply  to  the  question.  This  *  is  a  course  which  is  often 
fit  and  becoming  to  adopt  when  questions  are  put  to 
which  it  would  be  indiscreet  to  give  a  direct  answer.'  ^ 

If  a  minister  decline  to  answer  a  question,  upon  a 
matter  of  public  concern,  the  subject  thereof  may  be 
brought  before  the  House  by  a  special  motion.^  This 
course  is  sometimes  preferable,  as  no  matter  ought  to 
be  propounded  in  the  form  of  a  question  which  is  calcu- 
lated to  raise  discussion,  to  anticipate  explanations  that 
could  only  be  properly  given  in  a  general  debate,^  or 
to  impugn  the  character  or  conduct  of  a  member  of 
Parliament,^  or  of  an  individual  in  the  public  service.™ 
In  such  cases  it  is  necessary  to  propose  a  substantive 
motion  to  the  House. 

Numerous  precedents  can  be  cited  wherein  ministers 
of  the  crown  and  other  members  have  decUned  to  give 
any  answer  to  questions  which  they  considered  to  be 
unnecessary,  inexpedient,  unusual,  impertinent,  or  as 
involving  matter  of  too  much  gravity  to  be  dealt  with 
by  way  of  reply  to  a  question.  Generally  they  state 
reasons  for  declining  to  afford  the  desired  information, 
but  sometimes  when  the  question  is  peculiarly  objection- 
able no  notice  whatever  is  taken  of  it.° 

In  the  House  of  Lords  a  greater  latitude  is  allowed  Questions, 

I  .  — -     .T^  -  ,  .in  the 

m  regard  to  questions.     Until  recently  a  private  notice  Lords. 


»  Ld.    Palmerston,  Hans.   D.  v.  *  The    Speaker,   lb.  y.  210,  p. 

170,  p.  859.  89. 

J  Mir.  of  Pari.  1838,  pp.  6381,         «  lb,  y.  218,  pp.  554,  842. 
5386.  5870.     See  ante,  vol.  1,  p.  179.  »  Mir.  of  Pari.  1828,  p.  516.    lb. 

k  Mir.   of  Pari.    1831,  p.  2201.  1829,  p.  137;  1831,  p.  1262;  1881- 

Hans.  D.  v.  169,  p.  1932 ;  v.  186,  p.  32,  pp.  1 197,  2427  ;  1835,  p.  1060 ; 

126 ;  T.  194,  p.  716 ;  v.  219,  p.  1059;  1839,  p.  171.    Hans.  D.  t.  184,  pp. 

T.  233,  p  324;  and  see  Rep.  Com*.  1659,  2164;  t.  185,  pp.  1239, 1327; 

PiibHc  Biisinew,  Com.  Pap.  1861,  v.  v.  192,  p.  2135;  v.  212,  p.  342. 
11,  p.  441. 
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was  always  deemed  to  be  sufficient,  which  gave  rise  to 
much  inconvenience,  as  it  is  customary  to  permit  de- 
bates to  take  place,  in  the  Lords,  upon  putting  and 
answering  questions,  commenting  upon  the  subject  mat- 
ter of  the  same,  without  any  formal  question  being  before 
the  House.**  But  in  1 867  a  committee  of  the  House  of 
Lords  recommended  that,  with  a  view  to  direct  the 
attention  of  peers  interested  therein  to  questions  upon 
which  a  debate  may  arise,  notice  of  all  questions  which 
admit  of  delay  should  be  given  in  the  minutes.^  After 
due  deliberation  thereon,  the  House  resolved,  on  April 
2,  1868,  that  it  is  desirable,  where  it  is  intended  to 
make  a  statement,  or  to  raise  a  discussion  on  asking  a 
question,  that  notice  of  the  question  should  be  given  in 
the  orders  of  the  day  and  notices."*  But  this  rule  does 
not  extend  to  questions  of  urgency,  and  is  not  always 
strictly  enforced.' 
Minister-  Somctimcs  information  upon  a  subject  on  which  an 

meats.  enquiry  had  been  made  of  ministers  is  given  at  a  later 
period  of  the  session,  without  further  question  or  motion 
thereupon.*  Or  ministers  may  voluntarily  communicate 
information  upon  a  matter  of  public  interest,  concerning 
which  no  question  had  been  asked.* 

Ministers  of  the  crown  may  make  statements  to  Par- 
liament, from  information  in  their  possession,  without 
being  obliged  to  produce  a  written  authority  for  the 
same."  But  they  are  not  at  liberty  to  read,  or  quote  from, 
a  despatch  or  other  official  document,  not  before  the 
House,  unless  prepared  to  lay  it  on  the  table.  But  this 
rule  only  applies  to  public  documents,  and  to  such  as 
can  be  produced  without  injury  to  the  public  interests."" 

•  May,  ed.  1883,  p.  857.     Hans.  •  Mir.  of  Pari.  1830-81,  p.  860. 

D.  V.  187,  p.  867 ;  v.  188,  p.  1256.  Hans.  D.  v.  121,  p.  686. 

»  Lords'  Jour.  v.  99,  p.  497.  And  »  Mir.  of  Pari.  July  18,  1831,  p. 

see  Hans.  D.  v.  189,  p.  1329 ;  v.  190,  688. 

p.  167.  °  Palmerston,  Hans.  D.  v.  170, 

•>  lb,  V.  191,  p.  693;  v.  194,  p.  pp.  1686,  1841.   Att.-Gen.  (Palmer), 

033.  1^.  V.  179,  p.  489. 

'  lb.  V.  201,  p.  1462.  '  See  cases  cited,  in  May^   ed. 


THEIR   PARLIAME^^PARY   FU^'CTIONS.  431 

(/.)  The  issue  and  control  of  Royal,  Staiutory,  and 
Depa/rtmental  Cornmissions. 

In  the  preparation  of  measures  to  be  submitted  for  commis- 

*       *■  ,  Bions  of 

the  consideration  of  Parliament,  and  in  the  conduct  of  enquiry 
public  enquiries  into  matters  which  require  the  action 
of  the  executive  government,  it  is  necessary  that  the 
ministers  of  the  crown  should  be  able  to  avail  them- 
selves of  competent  assistance  from  every  quarter,  in 
collecting  accurate  information  upon  all  pubUc  ques- 
tions. 

So  far  as  the  preparation  of  legislative  measures  is 
concerned,  the  time  of  cabinet  ministers  is  unavoidably 
so  much  engrossed  by  their  oflScial  functions,  that  *  there 
are  very  few  of  them  who  can  give  their  attention  to 
a  great  subject,  and  look  at  the  consequences  to  the 
country  of  the  measures  which  are  adopted/  ^  With  a 
view  to  afford  substantial  assistance  to  government  in 
this  direction,  it  has  been  customary  of  late  years  for 
select  committees  to  be  appointed  by  the  Houses  of 
Parliament,  either  at  the  suggestion  or  with  the  con- 
currence of  ministers,  to  investigate  various  important 
public  questions  upon  which  legislation  founded  upon 
evidence  is  necessary.  But  a  resort  to  parliamentary 
committees  in  such  cases  is  sometimes  objectionable,  as 
it  may  tend  to  diminish  the  responsibility  which  pro- 
perly belongs  to  the  advisers  of  the  crown.*  This  me- 
thod of  enquiry,  moreover,  is  open  to  the  inconvenience 
of  having  to  be  conducted  under  the  pressure  and  dis- 
traction of  other  parliamentary  duties  :  and  it  has  often 
happened  that  after  a  protracted  investigation  into  a 
particular  subject,  a  parliamentary  committee  has  been 


1883,  p.  378.    nana.  D.  v.  186,  p.         '^  Ld.  J.  Russell,  Report  on  Oflli- 

907 ;  V.  190,  p.  667 ;  v.  203,  p.  1118;  dal  Salaries,  Com.  Pap.  18fi0,  y.  16, 

V.  209,  p.  1167 ;  t.  219,  p.  1029 ;  ▼.  Evid.  1226.    And  see  ante,  p.  206. 
232,  p.  112.     And  see  ante,  vol.  1,  'See  ante,  yul.  1,  p.  428. 

p.  677. 
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Commia-    obliged  to  abandon  the  attempt  to  complete  the  enquiry 
to  its  own  satisfaction,  and  has  recommended  that  a 
royal  commission  should  be  appointed,  which  could  be- 
stow a  more  thorough  and  undivided  attention  upon  it. 
^^j^  Preliminary  enquiries  by  a  royal  commission  are  of 

pecuUar  inestimable  service  to  the  working  of  parliamentary 
government.  Besides  affording  peculiar  facilities  for 
ascertaining  facts,  they  frequently  bring  to  light  a  mass 
of  information  upon  the  subject  in  hand  which  could  be 
obtained  in  no  other  way,  and  the  report  of  an  able  and 
impartial  commission  is  often  of  the  highest  value  in  the 
instruction  and  enlightenment  of  the  public  mind.  '  The 
questions  of  pauperism  and  poor-law  administration,  of 
crime  and  penal  administration,  of  pestilence  and  sani- 
tary legislation,  and  of  the  evils  attendant  on  excessive 
manufacturing  labour,  are  conspicuous  instances  of  the 
effects  of  commissions  of  enquiry  in  reversing  every  main 
principle,  and  almost  every  q,ssumed  chief  elementary 
fact,  on  which  the  general  public,  parliamentary  com- 
mittees, and  leading  statesmen,  were  prepared  to  legis- 
late.'y 

It  is  not  only  as  being  directly  helpful  to  ministers 
of  the  crown  in  the  preparation  of  their  legislative  mea- 
sures, but  also  as  a  means  for  the  impartial  investigation 
of  every  class  of  question  upon  which  the  cro\vn  or 
ParUament  may  need  to  be  informed,  that  recourse  may 
appropriately  be  had  to  a  royal  commission.  It  will 
therefore  be  suitable  in  this  connection  to  point  out  the 
rules  applicable  to  the  issue  of  commissions,  and  to  the 
subsequent  proceedings  in  relation  thereto. 

A  royal  commission  maybe  appointed  by  the  crown, 
either  at  its  own  discretion,  and  by  virtue  of  its  prero- 


y  Paper  by  Mr.    E.    Chadwick,  of  legrislative  measuies  by  the  ca- 

C.B.,  read  before  the  Society  for  pro-  binet,  by  parliamentary  committeefi, 

motinj?  the  AmcDdment  of  the  L^w,  and  by  commiesions  or  enquiry :  in 

January  29, 1859,  on  the  preparation  Law  Amendment  Jour.  Feb.  3, 1869. 
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gative,*  or  in  conformity  with  the  directions  of  an  Act  Rules  con 
of  Parliament,  or  in  compliance  with  the  advice  of  one  ceminir 
or  both  of  the  Houses  of  Parliament.     It  is  not  neces-  sions. 
sary  for  both  Houses  to  unite  in  an  address  to  the  crown 
for  the  issue  of  a  royal  commission,  except  when  the 
same  is  expressly  required  by  a  particular  statute,  as, 
for  example,  the  Act  15  &  16  Victoria,  c.  67,  which 
prescribes  a  joint  address  in  order  to  obtain  the  appoint- 
ment of  a  commission  of  enquiry  into  the  prevalence  of 
corrupt  practices  in  any  parliamentary  constituency.* 

While  commissions  are  issued  upon  an  address  from 
either  House  indifferently,  such  addresses  emanate  more 
frequently  from  the  Commons^  than  from  the  Lords ;° 
and  so  much  respect  is  usually  paid  to  the  expressed 
wishes  of  either  House  of  Parliament  than,  even  though 
an  address  for  the  appointment  of  a  commission  be 
carried  against  the  opposition  of  ministers,  it  is  cus- 
tomary for  the  crown  to  direct  the  commission  to  be 
issued.* 

But  on  June  18,  1872,  the  House  of  Lords  agreed  to  address  the 
Queen  (in  opposition  to  ministers)  praying  that  a  commission  might 
be  issued  to  enquire  into  an  alleged  injustice  to  officers  of  the  late 
purchase  corps,  and  into  complaints  in  respect  of  promotion  in  the 
Kojal  Artillery  and  Engineers,  and  that  until  such  commission  should 
have  been  reported,  the  publication  of  the  royal  warrant  on  this 
subject  might  be  delayed.  On  June  27,  her  Majesty's  answer  was 
reported  declining  to  revoke  or  delay  the  arrangements  already 
decided  upon.® 

The  constitutional  right  of  the  crown  to  issue  com-   - 
missions  of  enquiry  has  indeed  been  questioned,'  but 


■  Hans.  D.  v.  214,  p.  1361.  *  Site  of  the  NatioDal  Gallery, 

•  See  post,  p.  439.     For  particu-  Hans.  D.  v.  142,  p.  2164.    lb.  v.  143, 

lars  concerning  powers  of  these  com-  p.  510.    Sea  Fisheriee,  lb,  v.  171,  pp. 

missions  see  Hep.  Com*,  on  Corrupt  261,  515. 

Practices,  Com.  Pap.  1870,  v.  6,  p.  «»  Hans.  D.  v.  212,  p.  267. 

19.    See  also  May,  Pari.  Prac.  ed.  '  See  Toulmin  Smith,  on  Govern- 

1S88,  p.  730.  ment  by  Commissions ;  particularly 

»»  Com.   Jour.   V.   118,  pp.  250,  pp.  150, 168.    Also  debates  in  H.  of 

265,  363,  377  ;  v.  119,  pp.  215,  229.  C.  on  April  23  and  July  18, 1850,  on 

«  Lords*  Jour.  v.  98,  p.  633.  proposed  commission  of  enquiry  into 

VOL.    U.  F  F 
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Commis-  mainly  for  reasons  which,  however  weighty  they  might 
have  been  so  long  as  prerogative  government  existed, 
are  wholly  inapplicable  to  our  present  political  system. 
Since  the  establishment  of  ministerial  responsibility, 
^  commissions  have  become  a  recognised  part  of  our 
governmental  machinery,  and  it  is  now  freely  admitted 
that  when  confined  to  matters  of  legitimate  enquiry  they 
^erve  a  most  useful  and  beneficial  purpose.^  Parliament, 
moreover,  is  duly  informed,  in  the  annual  estimates  of 
the  appointment,  powers,  progress,  and  expenditure  of 
all  commissions  issued  by  the  crown,  and  of  the  probable 
duration  of  their  enquiries.^ 

Commissions  of  enquiry  may  be  properly  appointed 

by  the  crown,  or  by  the  head  of  any  department  of 

state,  to  examine  into  a  particular  grievance,  or  alleged 

--    defect  in  the  administration  of  a  public  department,*  or 

to  collect  information  on  any  important  public  question 

and  advise  the  crown  upon  the  same. 

Their  But  it  would  be  unconstitutional  to  refer  to  a  royal 

^owera^     commission  '  subjects  which  are  connected  with  the  ele- 

limited,      mcutary  duties  of  the  executive  government  and  with 

its  relations  to  Parliament';  or,  to  investigate  a  grievance 

which  arises  out  of  a  particular  decision  of  Parliament, 

on  a  given  question ;  ^  or,  to  appoint  a  commission  with 

a  view  to  evade  the  responsibility  of  ministers  in  any 

matter  ;  or,  to  do  the  work  of  existing  departments  of 

state,  who  possess  all  needful  facilities  for  obtaining  in- 


state of  Oxford  and  Oambrid^  Uni-  sitting  at  the  same  time, 
versities.  And  legal  opinions  in  Com.  *»  Civ.  Serv.  E^.  1869-70,  p.  411. 

Pap.  1862,  V.  22,  App.  A  &  B  to  The  Commission  on  Primaijr  Educa- 

Kep.  of  Oxford  University  Commis-  tion  in  Ireland  was  originally  ap- 

sion.  Also  Amos,  Fifty  dears'  £ng.  pointed  for  fourteen  months,  bat  on 

Const,  p.  113.  application  its  duration  was  prolonged 

«  Cox,  Inst.  Eng.  Gk)vt.  p.  165;  more  than  once.    The  expenses  in- 

Trevelyan,  Life  of  Macaulay,  v.  2,  p.  curred     by    this    commission    were 

69.  In  the  fiscal  year  1867-8  twenty-  largely  in  excess  of  the  grant   Hans, 

three  temporary  commissions  of  en-  D.  v.  201,  p.  739. 
quiry  were  sitting  at  one  time.     Civ.  *  See  8rd  Rep.  Com*.  Civ.  Serv. 

Serv.  Est.  1868-9,  class  ii.  p.  63.     In  Exp.  p.  62.     Com.  Pap.  1873,  v.  7. 
1874-6  nineteen   commissions  were  J  Hans.  D.  v.  217,  p.  1067. 
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formation  upon  questions  of  detail,  and  who  are  directly 
responsible  to  Parliament ;  or,  to  enquire  into  acts  of 
misconduct  which  may  have  been  committed  by  a  judge, 
or  minister  of  state,  which  should  be  investigated  by 
the  House  of  Commons,  or  into  the  conduct  of  persons 
charged  with  criminal  offences,  except  they  be  oflScers 
of  the  crown,  and  the  right  of  enquiry  into  their  con- 
duct by  commission  is  expressly  derived  from  an  act  of 
ParUament,^  and  which  are  cognisable  by  the  ordinary 
courts  of  law.  Neither  should  a  commission  be  appointed 
unless  the  government  are  prepared  to  give  definite  in- 
structions to  the  commissioners.* 

In  1867,  however,  a  royal  commission  on  trades'  unions  was 
specially  empowered  by  Parliament  to  enquire  into  *  any  acts  of  in- 
timidation, outrage,  or  wrong,  alleged  to  have  been  promoted,  en- 
couraged, or  connived  at  by  trades'  unions  or  associations,  whether 
of  woi^men  or  employers,  in  the  town  of  Sheffield  or  its  neighbour- 
hood, and  as  to  the  causes  of  such  acts,  and  the  complicity  therein 
of  such  trades'  unions,'  &c.  But  the  commissioners  were  subjected 
by  the  statute  (30  Vict.  cc.  8,  74)  to  restrictions  in  the  exercise  of 
these  extraordinary  powers.™ 

A  commission  of  enquiry  should  be  limited  in  its  - 
operations  to  obtaining  information,  and  suggesting  the 
points  to  which  it  might  be  expedient  that  legislative 
or  executive  action  should  be  directed.  No  commission 
should  be  invited  to  'enter  upon  any  question  of  policy/ 
lest  it  should  trench  upon  the  proper  limits  of  minis- 
terial responsibility,  and  upon  ground  which  belongs  to 
Parliament.** 

They  are  usually  issued  from  the  office  of  the  execu-  Appoint- 
tive  government  which   they  may  specially  concern,  TOmmis 


^  Case  of  Mr.  Balfe.    lb,  y.  156,  219,  ^.   1396.     Toulmin  Smith  on 

p.  1094;    Oomm".  of  Enquiry  into  Commissions,  pp.  160-169. 

Belfast  Riots.     lb,  v.  177,  pp.  846,  »  See  post,  pp.  443,  444. 

378,  401,  and  see  U.  C.  Q.  B.  Rep.  »  Mr.  Gladstone,  Hans.  D.  v.  177, 

V.  46,  p.  481.  op.  233,  236.    lb.  v.  217,  p.  064.  Sir 

»  SeeHats.  Prec.  V.  4,pp  70,113,  S.  Northcote,  ii^.   v.    184,  p.  1731. 

postf  p.  482.    Hang.  D.   v.  170,  pp.  And  see  v.  186,  pp.  1768, 1781 ;  v. 

915-919.     lb.    (Mr.   Gladstone)   v.  194,  p.  241. 
176,  pp.  1208,  1219,  and  see  lb.  v. 

I  F  2 
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Commis-  whether  it  be  that  of  a  secretary  of  state,  the  treasury, 
Bions,  ^^,  ^^y  other  department.**  When  not  otherwise  ordered, 
it  becomes  the  duty  of  the  Home  OflSce  to  conduct 
the  correspondence  with  the  commissioners.  And,  as 
^  a  general  rule,  *  all  the  reports  of  royal  commissioners 
come  within  the  province  of  the  home  department 
alone/ P 

The  sovereign,  by  a  commission  issued  under  the 
sign  manual,  or  by  patent  under  the  great  seal,  autho- 
rises certain  persons  therein  named  to  enquire  into  a 
specified  subject  and  report  to  the  crown  thereon. 

The  lord  lieutenant  of  Ireland,  as  the  Queen's  viceroy  and  re- 
presentative, is  empowered  to  appoint  commissions  of  enquiry.  Such 
commissions  are  issued  from  '  her  Majesty's  Castle  of  Dublin,  by  his 
excellency's  command,'  and  are  signed  by  the  secretary  for  Ireland. 
They  authorise  the  proposed  enquiry  *  by  all  lawful  and  proper  ways 
and  means.'  See  Report  of  Commissioner  to  enquire  into  the  Laws  of 
Pawnbroking  in  Ireland,  presented  to  Parliament  in  1868. 

It  is  customary  on  all  occasions  that  the  royal  com- 
mands set  forth  in  the  commission  should  be  more  fully 
explained  by  instructions  issued  from  the  department  of 
state  specially  concerned  in  the  enquiry.^ 

But  in  the  case  of  a  statutory  commission,  the  assistant  commis- 
sioners are  appointed  by  and  receive  their  instructions  irom  the 
principal  commissioners,  who  are  themselves  governed  by  the  in- 
structions contained  in  the  Act ;  although  they  must  receive  any 
such  instructions  through  a  minister  of  the  crown.>^ 

If  the  enquiry  has  been  instituted  upon  the  recom- 
mendation of  either  House  of  Parliament  the  govern- 
ment are  not  precluded  from  making  it  more  extensive 
than  was  sought  for  by  the  terms  of  the  parliamentary 
resolution.' 


Com.  Pap.  186P,  Seas.  2,  v.  16,  »  Cox,  Inst.  Eng.  Govt.  p.  672. 

^7-669.    HsDs.  D.  v.  191,  p.    Hans.  D.  v.  187,  pp.  890, 1294, 
466.   The  Riulways  (Ireland)  Com-  *»  Hans.  D.  v,  186,  p.  1769. 


pp.  567-669.    Hans.  D.  v.  191,  p.    Hans.  D.  v.  187,  pp.  890, 1294. 
1466.   The  Riulways  (Ireland)  Com-  *»  Hans.  D.  v.  186,  p.  1769. 

mission  was  appointed  by  a  Treasury  '  lb.  v.  188,  pp.  431,  436,  622. 


Minute  on  October  16,  1867.     See  •  Earl  of  Derby,   Hans.  D,  v. 

their  report  in  Com.  Pap.  1867-8,  v.    188,  p.  489. 

32. 
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The  persons  appointed  to  serve  on  royal  or  statutory  choice  of 
commissions  are  selected  without  reference  to  their  po-  Sonera." 
litical  opinions  as  supporters  or  opponents  of  the  exist- 
ing administration,*  and  generally  on  account  of  their 
familiarity  with  the  subject-matter  of  the  proposed  in- 
vestigation, or  because  they  possess  special  qualifications 
for  the  task. 

Mr.  Hamilton  was  appointed  one  of  the  commissioners  under 
the  Irish  Church  Act,  though  he  was  opposed  on  principle  to  the 
disestablishment  of  that  Church.  Sir  Stafford  Northcote,  a  political 
opponent  of  Mr.  Gladstone's  administration,  was  one  of  the  com- 
missioners who  negotiated  the  treaty  of  Washington.^ 

Sometimes  at  the  discretion  of  government,  mem- 
bers of  one  or  both  branches  of  the  legislature  are 
appointed  upon  important  public  commissions,  not 
merely  because  of  their  personal  fitness,  but  also  for 
the  purpose  of  obtaining  a  direct  and  efficient  represen- 
tation of  the  commission  in  Parliament.^ 

On  March  26,  1868,  two  members  of  the  House  of  Commons 
declined  to  vote  on  a  question  before  the  House,  because  it  was 
about  to  be  considered  bj  a  royal  commission,  upon  which  they  had 
been  appointed.^ 

As  a  general  rule,  members  of  the  government 
should  not  be  appointed  on  commissions  of  enquiry,  as 
it  might  afterwards  become  their  duty  to  decide  upon 
some  executive  action  growing  out  of  the  same,  as  a 
question  of  state  policy  upon  which  a  minister  of  the 
crown  ought  not  to  have  previously  committed  himself 
to  an  opinion. 

Thus  Lord  Stanley  and  Mr,  Spencer  Walpole  having  been 
appointed  in  May  1866  (by  the  Russell  administration)  members  of 
a  royal  commission,  consisting  of  twelve  persons,  to  enquire  into 
official  oaths,  and  report  whether  any  such  could  be  dispensed  with 
or  altered,  upon  their  taking  office  under  Earl  Derby,  in  July  fol- 
lowing, a  new  commission  was  forthwith  issued,  substituting  other 


*  Hans.  D.  v.  193,  p.  972 ;  lb,  v.  •  lb.  v.  208,  p.  898. 

196.  p.  422 ;  v.  204,  p.  764 ;  v.  218,  ^  See  ante,  p.  806. 

p.  88.  •  Hans.  D.  v.  191,  p. 
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Gommis-     persons  in  their  places  on  this  commission.     Again,  the  School! 

mons.  Enquiry  Commission,  appointed  in  1864,  included  Lord  Stanley  an»* 

Sir  Stafford  Northcote.  When  these  gentlemen  entered  Earl  Derby's 
ministry  they  remained  upon  the  commission,  but  abstained  from 
signing  the  report,  which  was  presented  in  December  1867,  as  they 
stated,  '  partly  on  the  ground  that  official  duties  have  prevented  us 
from  attending  the  later  meetings  of  the  commission,  or  studying 
with  sufficient  care  the  evidence  produced  ;  partly,  also,  because,  as 
members  of  the  executive,  we  think  it  better  to  reserve  our  opinion 
On  the  points  at  issue  until  the  time  comes  when  action  can  be  taken 
upon  them.' »  For  this  reason  ministers  who  are  officially  connected 
with  statutory  commissions  or  boards,  for  the  purpose  of  represent- 
ing them  in  Parliament,  usually  refrain  from  active  participation  in 
the  business  of  the  boards.^ 

But  this  rule  is  not  without  exceptions.  It  would 
be  quite  justifiable  and  expedient  to  appoint  a  cabinet 
minister  on  a  commission  of  enquiry  into  matters  par- 
ticularly afiecting  the  department  of  state  over  which 
he  presides. 

Thus,  in  1858,  General  Peel,  secretary  of  state  for  war,  and 
Lord  Stanley,  president  of  the  India  board,  were  placed  on  a  com- 
mission to  enquire  into  the  organisation  of  the  Indian  army ;  and 
in  the  same  year  the  president  of  the  council  (Marquess  of  Salis- 
bury) being  a  colonel  of  militia,  was  appointed  on  the  commission 
on  the  organisation,  &c.  of  the  militia.*  In  1868  Lord  Chancellor 
Cairns  was  a  member  of  the  commission  to  consider  the  state  of 
the  neutrality  laws.* 

Or  on  a  commission  charged  to  consider  and  determine 
upon  any  matters  which  had  no  connection  with  politics. 

Thus,  the  royal  commission  appointed  in  1841,  and  which  con- 
tinued in  existence  for  twenty  years,  to  enquire  into  the  decoration 
of  the  new  Houses  of  Parliament,  and  generally  into  the  promotion 
and  encouragement  of  the  fine  arts  in  the  United  Kingdom,  was 
composed  of  actual  as  well  as  former  prime  ministers,  with  other 
leading  statesmen,  &c.  under  the  chairmanship  of  the  Prince 
Consort.^  

«  Rep.    Schools  Enquiry  Com."  ^  Com.  Pap.  1863,  v.  I«,pp.ftl9- 

Com.  Pap.  1807-8,  v.  1,  p.  661.  823.    See  also  list  of  commissioners 

y  Hans.  D.  v.  220,  p.  1713 ;  Ih,  v,  for  International  Exhib.  of  1861.  Ih, 

226,  p.  775.  1861,  v,   82;    and  Patriotic  Fund 

■  Com.  Pap.  1869,  Seas.  2,  ▼.  8,  oommiwioners  appointed  in  1854  and 

p.  1 ;  /ft.  V.  9.  p.  8.  in  1868.  Com.  Pap.  1870,  v.  12. 

•  Hans.  D.  V.  191,p.  342. 
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Under  any  circumstances,  a  commission  of  enquiry 
ought  not  to  be  of  a  *  partisan '  character,  but  should 
comprise  *  the  fairest  and  fullest  representation  of  all  - 
opinions,'  even  such  as  may  be  *  strong  and  extreme  '  on 
the  question  proposed  to  be  investigated.  At  the  same 
time,  the  composition  of  a  royal  commission  is  a  fair 
subject  for  parliamentary  criticism.® 

K  a  commission  is  to  be  appointed  under  an  Act  of  statutory 

^_  C  ")iy)mm» 

Parliament,  the  selection  of  the  members  thereof  should  mous. 
be  left  to  the  executive  government,^  unless  it  is  pro- 
posed to  entrust  great  legislative  powers  to  the  commis- 
sioners, when  it  may  be  proper  to  invite  the  assistance 
of  Parliament  in  their  selection.  Or,  unless  it  be  a  com- 
mission issued  under  the  provisions  of  the  Act  15  & 
16  Vict.  c.  57,  upon  a  joint  address  of  both  Houses, 
to  enquire  into  the  existence  of  corrupt  practices  in  a 
parliamentary  constituency — ^when  it  is  required  that 
the  commission  shall  consist  of '  persons  named  in  such 
address,'  having  the  particular  qualifications  prescribed 
by  the  statute  aforesaid.  In  this  case  it  is  the  practice 
to  insert  the  names  of  the  proposed  commissioners  in 
the  resolution  for  the  address,  which  is  first  introduced 
into  the  House  of  Commons.®  This  resolution  is  usually 
moved  by  the  attorney-general,  although  it  may  be 
proposed  by  a  private  member,'  But  it  is  ordinarily 
in  the  discretion  of  ministers  either  to  choose  the  com- 
missioners themselves  or  to  present  to  Parliament  the 
names  of  persons  whom  they  recommend  to  be  nomi- 
nated in  the  Act  or  address.  In  the  year  1692,  the 
commissioners   appointed  to   determine   the  land  tax 

•  Hans.  D.  v.  186,  pp.  190,  514;  Epping  Forest  commissionerSjHans.D. 

lb,  V.  188,  pp.  121-125,  243.  ▼.  208.  p.  621 ;  and  lb.  April  26,  1877. 

*»  ift.  V.   194,  p.  1410;  ▼.  211,  p.  •  15  &  16  Vict.  c.  57,  sec.  1.  This 

2028;  V.  212,  p.  25.    See  Mr.  Glad-  proviflion  was  inserted  in  the  Bill  by 

stone's  observations  deprecatincr  pri-  the  11.  of  Lords,  Hans.  D.  r.  122,  pp. 

vate  members  assuming  responsibility  567, 672, 587.  See  32  &  «M3  Vict  c.  65 ; 

of  naming  a  proposed  commi^jsioner.  Com.  Jour.  v.  121,  pp.  271,  272. 

Hans.D.  v.l92,p.  1941.  AndseeY^.v.  '  Hans.  D.  v.  186,p.  995  ;  v.  195, 

193,  pp.  1658, 1905.    But  see  case  of  pp.  3,  15, 1^70. 
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Commis-  assessment  were  named  in  the  Bill,^  and  that  precedent 
has  since  been  frequently  followed.*"  In  the  case  of  a 
royal,  as  distinct  from  a  statutory  commission,  it  is  not 
usual  to  communicate  to  Parliament,  beforehand,  the 
names  of  persons  intended  to  be  appointed,  with  a  view 
to  invite  discussion  upon  the  choice  of  the  crown,* 
although  the  government  sometimes  prefer  to  take  this 
course.^ 

Contrariwise  in  the  case  of  a  statutory  commission, 
for  while  it  is  discretionary  with  the  government  to  give 
or  to  withhold  from  Parliament  the  names  of  intended 
commissioners,  whether  for  insertion  in  the  Act  or  not, 
it  is  not  unusual  to  submit  them  for  parliamentary 
approval,  with  a  view  to  create  a  good  understanding 
between  the  crown  and  ParUament  in  the  settlement  of 
a  particular  question.^ 

But  the  effect  of  naming  commissioners  in  an  Act 
of  Parliament  is  to  lessen  the  responsibility  of  ministers 
for  their  proceedings,  and  to  throw  a  great  deal  of  the 
responsibiUty  upon  the  House  of  Commons.* 

In  1831,  before  the  passing  of  the  first  Reform  Act,  after  an 
ineffectual  attempt  to  obtain  the  sanction  of  Parliament  to  a  BiU 
containing  the  names  of  the  boundary  commissioners,  ministers 
themselves  assumed  the  responsibility  of  appointing  the  individuals 
proposed.™  In  1867  the  names  of  the  intended  boundary  commis- 
sioners, under  the  new  Reform  Act,  were  submitted  to  the  House 
of  Commons,  agreed  to,  and  inserted  in  the  Bill.*^  In  1854,  in  the 
case  of  the  Oxford  University  Bill,  and  in  1867  in  that  of  the 
Reform  Bill,  the  names  originaUy  proposed  by  government  were 
changed,  in  deference  to  a  feeling  indicated  (although  not  formally 
expressed)  by  the  House.® 


«  Macaulay,  Hist  of  Eng.  v.  4,  ^  lb.  p.   1746;  v.  197,  p.  616; 

p.  317.  v.  198,  p.  1499 ;  v.  221,  p.  761. 

^  See  Act  30  &  81  Vict.  c.  61.  >  Mr.   Gladstone,  lb.  v.  196,  p. 

Public  Schools  Bill  of  1868,  sees.  16-  1747  ;  and  see  ante,  vol.  1,  p.  143. 
20.     Public  Works  Loan  Comre.  m  ">  lb.  v.  188,  p.  430. 


1817.  67  Geo.  3,  c.  84,  and  agam  in  "  lb  v.  187,  pp.  1129, 1647, 1940; 

"  75,  Hans.  D.  v.  226,  p.  637.  v.  188,  pp.  176,  270,  622. 

*  Hans.  D.  v.  187,  p.  1 489.  °  lb.  v.  214,  p.  1190 ;  and  see  lb, 

J  lb.  V.  188,  p.  983  ;  u  139,  p.  602.  v.  228,  p.  932. 
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The  time  for  submitting  to  Parliament  the  names  of 
commissioners,  or  members  of  council,  intended  to  be 
inserted  in  a  Bill  varies,  according  to  the  nature  of  the 
Bill  itself,  and  the  extent  of  alteration  to  which  it  may 
be  liable  in  its  passage  through  Parliament.  Sometimes 
the  names  appear  in  the  Bill  as  first  introduced,  at 
other  times  not  until  the  Bill  has  nearly  passed  through 
committee.^ 

In  1873,  the  House  of  Commons,  after  four  nigEts'  debate, 
passed  a  vote  of  censure  on  the  government  because,  previously  to 
moving  the  second  reading  of  the  University  Education  (Ireland) 
Bill,  they  had  not  felt  it  to  be  their  duty  to  state  to  the  House  the 
names  of  the  twenty-eight  persons  intended  to  be  proposed  as 
members  of  the  council  under  the  Bill.^ 

The  services  of  persons  appointed  as  members  of  a  Compon- 
royal  commission  are  almost  invariably  rendered  gra-  commis. 
tuitously,  except  where  they  involve  to  a  great  degree  ^®"®^ 
the  exercise  of  professional  skill,  when  compensation  is 
allowed  for  time  and  labour.     Actual  expenses  incurred 
are,  of  course,  defrayed  out  of  the  public  funds/ 

It  is  customary  for  a  royal  commission  not  only  to  Powot. 
take  evidence,  but  also  to  receive  written  communica- 
tions from  competent  persons  who  may  be  willing  to 
address  them  on  the  subject-matter  of  their  enquiry. 
They  may  hold  their  sittings  in  any  part  of  the  United 
Kingdom.  They  are  at  liberty,  moreover,  when  it  is 
necessary  for  the  furtherance  of  their  investigations,  to 
institute  and  conduct  experiments  for  the  purpose  of 
testing  the  accuracy  of  particular  theories,  or  the  utility 
of  inventions,  &c. 

But  unless  expressly  empowered  by  Act  of  Parlia- 
ment, no   commission   can  compel   the  production  of  - 
documents,  or  the  giving  of  evidence,'  or  can  administer 
an  oath.*  It  was,  indeed,  provided  by  Lord  Brougham's 

»  Hans.  D.  v.  214,  pp.  600, 1191.  •  Cox,  Brit.  Commonwealth,   p. 

'  R,  V.  214,  pp.  1194, 1868.  261.      Toulmin    Smith,    Govt,    by 

'  lb.  V.  200,  p.  1362.  Com.  Pap.  Oomm».p.202.  Law  Mag.  v.  16,  p.  86. 

1866,  ▼.  38,  p.  396.  lb.  1869,  v.  16,  »  Toulmin  Smith,  p.  188.    Hans. 

p.  661 ;  lb.  1867,  v.  40,  p.  361.  D.  y.  214,  pp.  1884-1861. 
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Com- 
pulsory 
powers  of 
commis- 
sions. 


Canadian 
practice. 


Act  of  1851,  to  amend  the  Law  of  Evidence,  that  any 
*  commissioner,'  &c.,  now  or  hereafter  having  by  lawj 
or  by  consent  of  parties,  ^  authority  to  hear,  receive, 
and  examine  evidence,'  shall  be  '  empowered  to  adminis- 
ter an  oath  to  all  such  witnesses  as  are  legally  called 
before  him.' " 

In  Canada,  ever  since  1846,  the  governor  in  council  has  been 
empowered  (by  Act  9  Vict.  c.  38) — when  he  deems  it  expedient  to 
cause  enquiry  to  be  made  into  any  matter  connected  with  the  good 
government  of  the  province,  the  conduct  of  public  business  [or  the 
administration  of  justice  therein]/  to  confer  upon  the  commissioners 
compulsory  powers,  in  the  summoning  of  witnesses,  the  production 
of  documents,  and  the  taking  evidence  upon  oath,  in  order  to  the 
full  investigation  of  the  matter  referred  to  them.  (Consol.  Stats. 
Can.  p.  1553.)  No  formal  complaint  having  been  made  of  the  abuse 
of  these  powers,  in  1868,  after  the  union  of  the  British  North 
American  provinces,  this  provision  was  re-enacted  (with  the  limita- 
tion above  mentioned),  and  extended  to  the  whole  dominion,  by 
Act  31  Vict.  c.  38.  But  see  Mr.  Justice  T.  K.  Ramsay's  pamphlet 
(Montreal,  1863)  protesting  against  the  legality  of  a  commission 
appointed  under  the  statute  *  to  investigate  certain  charges  of  mal- 
versation of  office,'  which  had  been  made  against  a  clerk  of  the 
peace  and  a  clerk  of  the  crown,  in  Lower  Canada,  as  well  as  '  to 
enquire  into  the  organisation '  of  the  offices  in  question. 

A  member  of  the  House  of  Commons,  in  his  evidence  before  a 
royal  commission, — and  in  a  letter  to  the  *  Times,' — having  imputed 
grave  offences  to  the  officers  of  the  Board  of  Trade,  was  called  upon, 
by  the  president  of  the  board,  to  substantiate  those  charges,  or  else 
to  retract  them.     He  declined  to  take  either  course.^ 

A  railway  employ^,  having  been  dismissed  by  the  company  he 
served,  in  consequence  of  evidence  given  before  the  Railway  Accident 
Commission,  complained  to  the  home  secretary,  who,  though  without 
jurisdiction  in  the  matter,  wrote  a  letter  of  remonstrance,  throwing 
the  onus  of  the  proceeding  on  the  railway  company,  and  pointing 
out  that  they  ought  to  be  able  to  make  a  very  strong  case  to  justify 
such  a  proceeding.' 


«  14  &  15  Vict.  c.  09,  sec.  16. 
But  see  the  decision  on  this  clause, 
in  Reg.  v.  Hallett,  2  Denison  C.  C. 
237. 

'  These  words  were  omitted  from 
Dominion  Act  of  81  Vict.  c.  38,  be-    Com.  Pap.  1873,  v.  59,'p.  49,  &c 
cause  under  B.  N.  A.  Act  of  1867,         >  Hans.  D.  v.  229,  p.  1518. 


sec.  €2  (14),  such  matters  are  within 
the    exclusive  powers  of  the  pro- 
vincial legislatures ;  so  far,  at  least, 
as  concerns  'provincial  courts.' 
^  Hans.  1).  V.  217,  pp.  151, 1094. 
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But  this  Act  applies  only  to  commissioners  appointed 
by  the  courts  for  legal  purposes,  and  does  not  extend 
to  ordinary  commissions,  whether  appointed  by  royal 
authority  or  by  legislative  enactment.  Upon  certain 
occasions  the  crown  has  undoubtedly  assumed  the  right 
to  confer  upon  commissioners  appointed  by  prerogative 
*  full  power  and  authority,  when  the  same  shall  appear 
to  be  requisite,  to  administer  an  oath  or  oaths  to  any 
person  whomsoever  to  be  examined*'  before  them/  It 
is  extremely  doubtful,  however,  whether  this  was  legal ; 
and  such  an  assumption  of  power,  on  the  part  of  the 
crown,  is  now  abandoned,  and  the  want  of  compulsory 
powers  has  seldom  prevented  a  royal  commission  from 
obtaining  full  and  impartial  information  upon  the 
subject-matter  of  their  enquiry.' 

Note  the  case  stated  in  regard  to  comptdsory  powers  to  commis- 
sions appointed  under  the  authority  of  the  crown  in  India,*  to  enable 
commissioners  appointed  by  the  governor-general  of  India  to  enquire 
into  the  failure  of  the  Bank  of  Bombay,  to  examine  witnesses  on 
oath  in  the  United  Kingdom.  The  royal  commission  appointed  in 
1865  to  enquire  into  disturbances  in  the  island  of  Jamaica  was 
invested  with  statutory  powers,  to  enforce  the  attendance  of  wit- 
nesses, and  to  take  evidence  on  oath,  by  an  Act  of  the  island  legis- 
lature.* 

On  the  other  hand,  there  have  been  frequent  applica-  Extraor. 
tions  to  Parliament  to  confer  upon  royal  commissioners,  pj>^^ 
in  certain  cases,  additional  powers,  and  to  appoint  sta- 
tutory commissions  with  extraordinary  powers.®    And 
it  has  become  customary  to  define  the  exact  powers 

»  For  example:  The  Navy  (Dock-  81  &  32  Vict.  c.  63. 
yards  Oornm".  in  1860;  Oom.  Pap.  ^  Kept.  Comrn".  Com,  Pap.  1866, 
1861,  V.  26,  p.  3.  The  ChildreiTs  v.  30,  p.  497.  See  debates,  March 
Emplojment  Oomm".  (1862),  Com.  4, 1873,  on  proposed  Comm".  of  En- 
Pap.  1863,  V.  18,  p.  8.  The  Irish  quiry  concemmg  Commercial  Marine. 
Church  Comm".  1867,  Com.  Pap.  •  For  example,  see  Stat.  1  &  2 
1867-8,  V.  23.  Geo.  IV.  c.  90;  3  Geo.  IV.  c.  37 ;  6 

■  See  Ld.  Campbell,  Hans.  D.  v.  Geo.  IV.  c.  20,  sec.  11 ;  3  &  4  Will. 

65,  p.  491.    Stat.  5   &  6  WiU.  IV.  IV.  c.  37,  sec.  165;  17  &  18  Vict.  c. 

c.  62,  sec.    13.     Smith,  Pari.  Re-  117 ;  30  &  31  Vict,  c  104 ;  38  &  34 

memb.  1857-«,pp.  21,51.   lb,  1865,  Vict.  c.  105,    See  Hans.  D.  v.  197, 

p.  43.  p.  755. 

•  Hans.  D.  v.  191,  p.  1223.  Act 
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intended  to  be  conferred  upon  a  statutory  commission 
in  the  Act  itself,  which  generally  include  the  compulsory 
powers  aforesaid.^  But  there  is  no  precedent  for  em- 
powering a  statutory  commission  to  administer  an  oath 
'except  where  individual  misconduct  is  directly  at 
issue.'  • 

Thus,  on  February  8,  1867,  Mr.  Walpole  (the  home  secretary) 
obtained  leave  to  bring  in  a  Bill  to  feusilitate  the  proceedings  of  a 
royal  commission  appointed  to  make  enquiry  respecting  trades' 
unions,  <kc.,  by  conferring  upon  it  certain  extraordinary  powers,  for 
the  purpose  of  investigating  into  a  recent  outrage  perpetrated  at 
Sheffield,  the  perpetrators  of  which  the  government,  notwithstand- 
ing repeated  attempts,  had  been  unable  to  discover.  These  powers 
were  to  enable  the  commissioners  to  compel  the  production  of  docu- 
ments, to  enforce  the  attendance  of  witnesses,  to  take  evidence  upon 
oath,  to  punish  persons  guilty  of  contempt,  and  to  indemnify 
witnesses  from  the  penalties  which  might  otherwise  attach  to  them 
for  illegal  acts  which  they  had  committed,  on  condition  of  their 
making  full  and  complete  confession  of  the  same.  After  consider- 
able debate  this  Bill  was  agreed  to,  and  became  law.  It  also  con- 
tained a  provision  empowering  the  secretary  of  state,  on  application 
from  the  commissioners,  to  appoint  certain  qualified  persons  as 
examiners,  to  assist  in  taking  evidence  in  regard  to  the  Sheffield 
outrage.  But  all  enquiries  under  the  Act  were  directed  to  be  con- 
ducted in  public,  and  after  due  notice.' 

Before  the  close  of  the  session,  the  government  deemed  it  incum- 
bent upon  them  to  apply  to  Parliament  for  an  extension  of  the 
powers  conferred  by  the  aforesaid  Act ;  with  a  view  to  enable  the 
secretary  of  state,  upon  application  of  the  commissioners,  to  autho- 
rise similar  investigations  to  be  instituted  at  other  places.  Accord- 
ingly an  Act  was  passed  for  this  purpose.^ 

In  the  following  example,  the  authority  of  Parlia- 
ment was  invoked  to  extend  the  operation  and  functions 
of  a  commission  originally  appointed  by  the  crown. 

During  the  Crimean  war,  in  1854-5,  large  sums  of  money  were 
raised  by  private  benevolence  and  public  subscription,  for  the  relief 
and  succour  of  the  families  of  soldiers  and  seamen  who  fell  in  that 
war ;  and  for  the  education  and  training  of  their  orphan  children. 


93. 


*  Acts  84  &  36  Vict,  cc.86, 86, 

«  Mr.  Fortescue,  Hans.  D.  v.  214, 
1349. 


'  30  Vict  c.  8 ;  Hans.  D.  v.  186, 
pp.  179-189, 994 ;  v.  186,  p.  271. 

»  lb.  V.  188,  p.  1398.  Act  80  & 
31  Vict.  c.  74. 
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Por  the  better  administration  of  this  *  Patriotic  Fund/  it  was  deemed 
expedient  to  appoint  a  royal  commission,  on  October  7,  1854,  to 
take  charge  of  and  appropriate  the  same,  for  the  purpose  herein- 
before mentioned,**  In  1866,  after  all  the  legitimate  claims  upon  this 
fund  had  been  prodded  for,  and  a  large  surplus  still  remaining,  it 
became  necessary  to  apply  to  Parliament  for  authority  to  expend 
this  money  for  other  purposes,  of  a  like  nature,  in  connection  with 
the  army  and  navy.^  An  Act  was  accordingly  passed,  making  the 
fund  permanently  available :  (1)  for  the  purpose  for  which  it  was 
originally  collected  ;  (2)  for  the  education,  training,  and  advance- 
ment of  children  of  soldiers,  seamen,  or  marines,  who  had  lost,  or 
might  hereafter  lose,  their  lives  in  battle,  <kc.,  in  any  other  war ;  and 
(3)  to  defray  the  salaries  of  a  secretary  and  clerks,  to  whom  might 
be  awarded  suitable  retiring  allowances,  '  the  same,  with  other  ex- 
penses, to  be  paid  out  of  the  Patriotic  Fund.'i 

In  1867,  another  Act  was  passed,  confirming  the  previous  dispo- 
sition of  the  Patriotic  Fund,  and  authorising  its  extension  so  as  to 
confer  similar  benefits  upon  the  children  of  any  soldiers  or  seamen, 
&c.,  who  had  died,  or  may  hereafter  die,  while  in  the  service  of  the 
crown.  Also  providing  for  the  appointment  of  official  trustees  in 
whom  the  property  of  the  fund  might  be  vested  ;  and  for  a  regular 
audit  of  the  accounts  of  moneys  expended.  Whereupon  a  supple- 
mentary commission  was  appointed  on  March  26, 1868,  which  reports 
annuaUy  in  connection  with  the  original  commissioners.'^  In  1880, 
in  consequence  of  financial  difficulties,  it  was  proposed  to  modify  the 
scope  of  this  commission,  and  to  reorganise  it.^ 

Within  the  limits  of  their  prescribed  functions,  and  internal 
subject  to  the  provisions  of  any  Act  of  Parliament  de-  ^^^gg, 
fining  the  same,  commissions  have  *  the  absolute  power 
•  of  regulating  the  proceedings  of  their  own  tribun^d,  and 
of  admitting  or  excluding  what  persons  they  please' 
from  attendance  during  their  sittings."*  But,  as  will  be 
presently  shown,  they  are  liable  under  certain  circum- 
stances to  have  their  proceedings  questioned  in  either 
House  of  Parliament. 

**  For  a  copy  of  the  commission,  Pap.    1877,  v.  18;   as  to  audit  of 

and  of  the  Tirst  and  Second  Re-  these  accts.  see  Hans.  D.  y.  222,  p. 

ports  of  the  Oomm".  see  Com.  Pap.  310. 

1857-8,    V.    19,  p.   667.    See  also  »  Com.  Pap.  1881,  v.  20  &  68. 

Clode,  Mil.  Forces,  v.  2,  p.  644.  "  Hans.  D.  v.  188,  p.  1437 ;  v. 

.  »  Hans.  D.  v.  183,  p.  1684.  216,  p.  1024 ;  v.  216,  p.  168 ;  v.  236, 

J  Act  29  &  30  Vict.  c.  120.  p.  639, 

'  Act  30  &  31  Vict.  c.  98 ;  Com. 
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Expenses  AH  the  expenses  attending  temporary  royal  commis- 

sions are  defrayed  out  of  moneys  annually  voted  by 
Parliament  for  such  purposes."*  But  it  is  not  usual  for 
commissioners  to  incur  any  extraordinary  expenditure 
without  the  previous  sanction  of  the  Home  Office,  by 
which  the  apphcation  would  naturally  be  referred  to  the 
Treasury.^ 

The  expenses  attending  certain  permanent  public 
commissions  form  a  very  considerable  item  in  the  Civil 
Service  estimates.**  It  has  been  a  growing  opinion  for 
several  years  that  these  ought  not  to  be  a  pubhe  charge, 
but  that  the  offices  in  question,  so  long  as  it  may  be 
necessary  that  they  should  continue  in  operation,  should 
be  self-supporting. 

On  July  6,  1863,  it  was  moved  in  the  House  of  Commons  to  re- 
solve that,  in  the  opinion  of  this  House,  the  royal  commission  of  the 
Great  Exhibition  of  1851  should  be  determined,  and  the  property 
now  held  by  the  commission  be  vested  in  the  crown.  But  the  motion 
was  opposed  by  ministers  on  the  ground  that  the  commission  held 
their  funds  for  the  purposes  of  promoting  science  and  art ;  and  that 
no  ceuse  had  been  made  out  to  justify  so  violent  and  unheard  of  a 
method  of  putting  an  end  to  its  existence.  The  motion  was  then 
negatived,  on  division.*! 

On  April  24,  1868,  on  motion  of  an  independent  member,  it  was 
resolved,  by  the  House  of  Commons,  that  the  expenses  of  the  Copy- 
hold, Inclosure,  and  Tithe  Commission,  Inclosure  and  Drainage 
Acts,  and  Charity  Commission,  ought  not  to  be  borne  by  the  public  ; 
inasmuch  as  these  commissions  were  pecuniarily  beneficial  to  the 
classes  of  property  with  which  they  dealt,  and  saved  them  ccmsider- 
able  expense.  The  resolution  was  only  carried  by  a  majority  of  one, 
ministers  voting  against  it,  although  the  government  would  have 
readily  assented  to  it,  if  the  word  *  entirely '  had  been  added  before 
the  word  *  borne.' '  On  April  5,  1869,  the  chancellor  of  the  exche- 
quer informed  the  House  to  what  extent  the  government  had  been 
able  to  give  effect  to  this  resolution.  But  the  government  plan  hav- 
ing proved  abortive,  another  resolution  was  proposed  by  a  private 
member,  and  accepted  by  the  ministry  on  April  21,  1871, — in  favour 


»  See  Civ.  Serv.  Est.  1887-8,  p.  99.    Com  Pap.  1877,  v.  67. 
486.    Com.  Pap.  1877,  v.  67.  •»  Hans.  D.  v.  172,  pp.  264-269. 

^  Hans.  D.  v.  184,  p.  1070.  '  lb.  v.  191,  pp.  1280-1296. 

p  Civ.  Serv.  Eat.  1877-8,  pp.94- 
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of  discontinuing  the  exemption  of  endowed  charities  from  income 
tax,  as  the  most  suitable  method  of  carrying  out  the  aforesaid  de- 
cision." But  this  method  also  proved  objectionable  and  was  not 
carried  out,  and  ministers  have  been  unable  to  devise  any  method  of 
making  charities  pay  for  their  own  administration.^ 

As  a  check  upon  the  proceedings  of  commissions,  Secretary, 
in  pecuniary  matters,  it  is  required  that  the  secretary, 
even  of  a  statutory  commission,  should  be  appointed 
either  by  or  with  the  direct  approval  of  the  executive 
government.  He  is  often  nominated  in  the  commission 
itself.  Unless  special  qualifications  occasion  another 
choice,  it  is  not  uncommon  to  select  the  secretary  of 
a  commission  from  amongst  the  subordinate  officers  of 
the  Treasury.'* 

A  royal  commission  continues  in  existence  until  it  *' 
has  completed  its  labours,  unless  its  duration  be  ex- 
pressly Umited  by  the  terms  of  the  Letters  Patent  or 
Act  of  Parliament,  under  which  it  was  appointed  ;  or 
unless  it  be  sooner  revoked  and  discharged  by  the 
crown  or  by  Act  of  ParUament.^ 

The  Criminal  Law  Commission,  appointed  in  1833,  was  re- 
voked on  February  22,  1845.^  The  West  Indian  Encumbered 
Estates  Commission  was  appointed  under  the  authority  of  the  Act 
17  &  18  Vict.  c.  117,  which  limited  its  duration  to  six  years.  By 
subsequent  statutes,  it  has  been  prolonged  '  until  Parliament  shall 
otherwise  determine.'*  The  Oaths  Commission,  appointed  on  May 
17,  1866,  was  revoked,  and  a  new  one  issued  on  July  16,  1866,  on 
account  of  two  of  its  members  having  accepted  office.y  The  Com- 
Epission  on  Popular  Education  in  England  was  required  by  its 
letters  patent  of  June  30,  1858,  to  complete  its  enquiry  *  within  the 
space  of  two  years.'  But  on  June  8,  1859,  it  was  extended  for 
another  year,* 

-    •  Hans.  D.  v.  195,  pp.  141, 626 ;  v.  »  Hans.  D.  v.  1 88,  pp.  436,  627. 

197,  p.  1683 ;   v.  205,  p.  1605  ;  v.  ^  See  Act  86  Vict.  c.  13. 

306.  pp.  1397,  1412.  ^  Com.  Pap.  1854-6,    v.  43,  p. 

«  lb.  V.   211.   1629 ;   v.  218,  p.  405. 
770 ;  V.  227,  p.  606.     However  the  »  36  Vict.  c.  9. 

fees  paid  to  the  comm''.  amount  to  ^  And  see  Hans.  D.  v.  196,  p. 

about    two-thirds    of   the     annual  1948. 

grranl.  Civ.  Ser.  Est.  1877-8,  p.  98.  «  Com.  Pap.  1861,  v.  21,  pt.  1, 

Com.  Pap.  1877,  v.  67.  p.  6* 
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To  revoke  a  crown  commission  it  is  necessary  that 
a  warrant  should  be  issued  under  the  royal  sign 
manual.'  When  the  whole,  or  any  particular  portion  of 
the  enquiry,  has  been  brought  to  a  close,  the  commis- 
sioners present  their  report  to  the  crown  through  the 
secretary  of  state  for  the  home  department.  The 
report  should  be  signed  by  all  the  commissioners.  But 
if  any  of  them  are  unable  to  agree  wiih  the  majority  in 
the  terms  of  the  report,  they  are  at  liberty  to  record 
their  dissent,  and  to  state  their  individual  opinions, 
either  in  paragraphs  appended  to  the  report,  or  in 
memorandums  following,  signed  by  themselves.**  Inter- 
national conferences  and  mixed  commissions  report  their 
proceedings  to  their  respective  governments.®  The  re- 
port is  usually  transmitted  to  Parliament  by  command, 
or  communicated  upon  an  address. 

But  a  motion  in  the  House  of  Commons,  on  May  17,  1836,  for 

."^r  an  address  to  the  crown  to  direct  a  certain  commission  to  report 

in  relation  forthwith  upon  a  particular  portion  of  the  enquiry  entrusted  to  it, 

toParlia-     was  declared  by  ministers  to  be  a  very  unusufld  course,  and   an 

"  attempt  to  *  take  out  of  the  hands  of  the  crown  the  direction  of  a 

commission  appointed  by  it.'    After  a  short  debate,  the  motion  was 

withdrawn.**     On  June  16,  1869,  a  similar  motion  was  made,  but 

withdrawn  in  '  consequence  of  satisfactory  explanations  as  to  the 

cause  of  delay,  from  a  member  who  was  one  of  the  commission.'  • 

It  is  usual,  in  the  case  of  permanent  or  durable  commissions,  for 
direction  to  be  given  to  the  commissioners  to  make  reports  at  stated 
intervals.  But,  by  an  omission  in  the  Irish  Church  Act,  no  such 
direction  was  given  to  the  Church  Temporalities  Commission.  Ac- 
cordingly, after  fi/e  years'  service,  they  applied  to  the  lords  of  the 
treasury  and  to  the  Irish  government  for  authority  to  make  a 
report.  They  did  so  specially  in  order  that  they  might  be  in  a 
position  to  explain  and  justify  their  conduct  in  reply  to  comments 
thereon  by  the  comptroller  and  auditor-general  in  his  reports  upon 
the  Irish  Church  accounts.     The  commissioners  were  accordingly 


ment. 


•  Hans.  D.  v.  194,  p.  1544. 

^  See  Second  Rep.  Judicature 
Oomm'*.  Com.  Pap.  1872,  v.  20. 
Second  Hep.  Legtu  Departments 
Oomm».    Com.  Pap.  1874,  v.  24. 

«  Com.  Pap.  1868-9,  v.  66y  pp.  499- 
574,  682-685.    For  particulars  con- 


cerning constitution  and  practice  of 
mixed  commissions,  see  Com.  Pap. 
1874,  V.  75,  p.  799 ;  Am.  Law  Rev. 
V.  6,  pp.  394-411. 

*  Mir.  of  Pari.  1836,  p.  1521. 

•  Hans.  D.  v.  196,  p.  1910. 
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empowered  to  report,  and  their  report  was  presented  to  Parliament^ 
and  referred  to  the  Committee  on  Public  Accounts.  The  committee 
recommended  that  the  commissioners  should  in  future  be  required  to 
make  periodical  reports,  that  shall  be  presented  to  Parliament.' 

For  royal  commissioners  are  not  directly  amenable  - 
to  Parliament,  but  only  to  the  crown.*  And  Parliament 
ought  not  to  interfere  with  their  proceedings,  unless 
it  could  be  shown  that  they  were  acting  unfairly,  or 
were  incompetent,  or  were  otherwise  unworthy  of  the 
confidence  of  the  government,  or  of  Parliament,  when 
either  House  might  address  the  crown  for  their  removal 
from  office.^ 

In  reply  to  a  question  put  in  the  House  of  Lords, 
the  chairman  of  a  royal  commission  refused  to  make 
known  their  intended  recommendations  upon  a  branch 
of  their  enquiry,  until  the  same  should  have  been  re- 
ported to  the  Queen.* 

On  May  10,  1869,  enquiry  was  made  in  the  House  of  Commons 
regarding  certain  alleged  defalcations  by  an  officer  belonging  to  the 
Patriotic  Fund  Commission,  which  were  satisfactorily  answered  by 
the  secretary  for  war  .J 

On  March  24,  1868,  Mr.  Disraeli  declined  to  lay  before  the 
House  reports  of  the  assistant  boundary  commissioners,  on  the 
ground  that  they  were  *  essentially  confidential  documents,  supplied 
fbr  the  information  of  the  boundary  commissioners,  who  form  their 
opinion  upon  them,  and  who  are  responsible  for  the  opinion  they  give 
to  this  House.*  ^  Accordingly,  a  reference  to  these  reports  by  one  who 
had  perused  them  was  declared  to  be  out  of  order.^  But  afterwards 
ministers  consented  to  produce  them.™ 

On  August  5,  1872,  on  the  Report  of  Supply,  a  reduction  of  the  q^^  ^f 
vote  for  national  education  in  Ireland  was  pioved,  in  order  to  call  Rev.  Mr. 
attention  to  the  action  taken  by  the  education  commissioners  in  0*Keefe. 
the  dismissal  of  Rev.  Mr.  O'Keef e  from  being  manager  of  the  parish 
schools  of  Callan,  for  an  offence  given  to  his  ecclesiastical  superiors, 
and  to  censure  that  action.     The  prime  minister  and  the  secretary 


'  Com.  Pap.  1875,  v.  20,  pp.  37,  »  lb.  v.  229,  p.  1097. 

86,  and  Second    Rep.  Cora«.  Pub.  ■»  lb.  v.  19«,  p.  469. 

Accts.  p.  vii.  Com  Pap.  1875,  v.  8.  *  lb.  v.  191,  p.  146. 

«  Hans.  D.  v.  158,  p.  2083.  >  lb.  v.  192,  p.  1261. 

*  lb.  pp.  902,  903,   V.  203,  p.  "  lb.  p.  1335. 
800. 
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for  Ireland  opposed  the  motion,  but  admitted  that  they  were  not 
in  a  position  to  endorse  all  that  had  been  done  by  the  commissioners. 
It  was  negatived  on  division.  In  1873,  Mr.  Bouverie,  in  the  House 
of  Commons,  gave  notice  of  motion  which  was  equivalent  to  a  direct 
vote  of  censure  upon  the  commissioners  for  their  proceedings  in  this 
matter.  The  quasi-independent  position  of  the  commissioners  ren- 
dered them  to  some  extent  beyond  ministerial  control  in  their  ordinary 
proceedings,  so  that  the  government  preferred  to  ask  the  House  to 
appoint  a  committee  of  enquiry  into  their  conduct  in  the  O'Keefe 
case,  to  assuming  themselves  entire  responsibility  in  the  matter.  Ac- 
cordingly on  May  15,  1873,  on  motion  of  the  secretary  for  Ireland, 
this  select  committee  was  appointed,  with  an  understanding  that  the 
commissioners  should  be  heard  before  it,  in  their  own  defence.  On 
June  18,  the  committee  reported,  minutes  of  evidence  only.  Where- 
upon Mr.  Bouverie  renewed  his  notice  for  a  vote  of  censure  on  the 
commissioners.  But  on  July  11,  Mr.  Gladstone  gave  such  satis- 
factory assurances  in  r^;ard  to  the  intended  action  of  government 
in  this  matter,  that  he  agreed  to  refrain  from  bringing  forward  his 
intended  motion.*'  Nevertheless,  on  June  2,  1874,  a  vote  of  censure 
was  moved,  in  reference  to  the  conduct  of  the  commissioners  in  this 
matter.  To  this,  the  secretary  for  Ireland  moved  an  amendment, 
to  the  effect  that,  without  expressing  any  approval  of  the  original 
conduct  of  the  commissioners,  since  their  adoption  of  a  new  rule  on 
the  subject '  there  does  not  at  present  exist  any  sufficient  ground  for 
the  interference  of  Parliament.'  The  amendment  was  agreed  to,  oa 
division.® 

Depart.  There  is  another  species  of  commission,  of  a  less 

Sm-  prominent  and  important  character,  but  which  is  never- 
mittees.  theless  of  great  utility  in  furthering  the  work  of  admi- 
nistration, viz. :  what  is  usually  termed  a  departmental 
committee,  appointed  by  a  treasury  minute,"*  or  by  the 
authority  of  a  secretary  of  state,  for  the  purpose  of 
instituting  enquiries  into  matters  of  official  concern,  and 
suggesting  improvements  or  remedies  for  obvious  defects 

"  Hans.  D.  v.  217,  p.  313.  and  merely  subject  in  financial  jiro- 

**  See  also  Mr.  Qlaostone's  oheer-  ceedings  to  review  of  Audit  Onice, 

vations  in  regard  to  attitude  of  the  See  Hans.  D.  v.  225,  p.  1803  ;  v.  228, 

Disraeli  adminiBtration  towards  en-  p.  1403. 

dewed  schools  commismonerR,  Hans.  ^  For  copy  of  the  treasory  minute 
D.  V.  221,  p.  663.  And  obeervations  of  April  12, 1853,  appointing  a  corn- 
in  regard  to  Irish  Church  Temporali-  mittee  of  enquiiy  into  the  organisa- 
ties  Commission  not  being  under  tion  of  the  permanent  civil  service, 
control  of  Irish  government.  They  see  Com.  Pap.  1854-5,  v.  30,  p.  376. 
were  appointed  by  Act  of  Parliament, 
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or  deficiencies  in  existing  administrative  arrangements.** 
Such  committees  are  generally  composed  of  two  or 
more  permanent  and  experienced  oflScers,  belonging  to 
the  particular  departments  concerned  in  the  proposed 
investigation,  with  whom  is  frequently  associated  a 
lord  of  the  treasury,  or  some  other  subordinate  member 
of  the  administration.  But  it  is  not  the  practice  to 
communicate  to  Parliament  the  names  of  persons  em- 
ployed in  such  enquiries,  as  it  would  expose  them  to 
responsibilities  to  which  they  ought  not  to  be  sub- 
jected.' 

On  May  8,  1868,  a  motion  was  made  in  the  House  of  Commons 
to  resolve,  that  *two  members  of  this  House,  and  another  civil 
engineer,  should  be  added  to  the  committee  appointed  [by  the  secre- 
tary of  state  for  war]  to  consider  the  question  of  the  fortifications 
for  the  defence  of  the  United  Kingdom  and  of  the  colonies,  and  that 
arrangements  shall  be  made  to  stop,  as  far  as  possible,  all  further 
outlay  until  that  committee  shall  have  reported  to  this  House.' 
After  a  long  debate,  during  which  it  was  objected  that  the  appoint- 
ment of  members  of  the  House  of  Commons  on  a  departmental  com- 
mittee '  would  have  the  effect  of  taking  away,  in  a  great  measure, 
the  responsibility  in  the  matter  which  ought  to  rest  solely  on  the 
executive  government,'  the  motion  was  withdrawn.  Another  mo- 
tion to  suspend  the  said  works  until  the  report  of  this  departmental 
committee  shall  have  been  communicated  to  the  House  was  then 
put  and  negatived." 

If  a  political  officer  be  included  in  a  departmental 
committee,  and  a  change  of  ministry  should  occur  before 
its  labours  are  completed,  the  committee  would  neces- 
sarily become  defunct.  Although,  if  the  committee  were 
prepared  with  a  report,  they  might  be  permitted  to  pre- 
sent an  informal  and  unofficial  statement,  or  draft  report, 
to  the  new  administration,  setting  forth  what  they  had 
intended  to  embody  in  their  report,  which  would  receive 
the  careful  consideration  of  the  government.* 

*»  See  Mr.  Gladstone's  observatioDS  '  Hans.  D.  v.  215,  p.  523. 

on  utility  of  an  official  committee  of         •  lb,  v.  191.  pp.  2021-2054.    See 

practical  men,  as  a  means  of  breaking  OTite,  vol.  1.  p.  427. 
ground  upon  a  question  of  adminis-  *  lb.  v.  188,  p.  1909.   Com.  Pap. 

trative  reform.  Hans.D.  v.  193,  p.  320.  1867,  v.  39,  p.  425. 

e  e  2 
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Salaried  public  officers  receive  no  additional  allow- 
ance for  services  on  a  departmental  committee.  The 
remuneration  of  persons  not  already  in  official  employ, 
who  are  appointed  to  such  service,  is  authorised  and 
prescribed  by  a  treasury  minute,  and  charged  to  the 
account  of  civil  contingencies.^  It  thus  comes  under 
the  review  of  the  House  of  Commons,  when  a  vote  is 
submitted  in  supply  to  make  good  advances  out  of  this 
fund.^ 

Keports  from  departmental  committees  are  usually 
regarded  as  confidential  documents,  and  are  only  com- 
municated to  Parliament  at  the  discretion  of  govern- 
ment.'' 

Thus,  on  June  8,  1868,  the  home  secretary  declined  to  lay  before 
the  House  of  Commons  the  report  and  evidence  taken  by  a  com- 
mittee appointed  by  him  to  enquire  into  the  management  of  the 
Metropolitan  Police,  *for  the  reason  that  the  witnesses  were  informed 
that  their  evidence  would  not  be  made  public'  Immediately  after- 
wards, the  secretary  for  war  declined  to  lay  upon  the  table  the 
report  of  the  committee  on  obstructions  for  the  defence  of  harbours, 
&c.,  '  as  it  contained  matter  which  it  would  be  inexpedient  to  make 
public/  * 

2.  Thb  Parliamentary  Duties  of  Particular  Ministers. 

We  next  proceed  to  consider  the  duties  which  are 
appropriately  assigned  to  particular  members  of  the 
administration  in  connection  with  Parliament.  Our 
observations  on  this  head  will  chiefly  apply  to  the 
House  of  Commons,  that  being  the  chamber  wherein 
the  most  arduous  labours  and  responsibihties  are  ex- 
acted from  ministers  of  the  crown. 

But  first  let  us  briefly  notice  the  places  assigned  by 
usage  in  the  Houses  of  Parhament  to  the  leaders  of  the 
respective  parties  of  the  government  and  of  the  oppo- 
sition. 

•  Com.  Pap.  1854-6,  V.  30,  p.  376.  215,  pp.  526,  1568 ;  v.  223,  p.  723 ; 

^  See   antfi,  p.  20.    Civ.   Serv.  Mir.  of  ParL  1840,  p.  1120 ;  and  sea 

Est.  1867-8,  Citaa  VII.  p.  20.  ante,  vol.  1,  p.  442. 

"  Hana  D.  v.  170,  p.  198 ;  i5.  v.         »  Hans.  D.  v.  192,  p.  1222. 
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In  the  House  of  Lords  the  members  of  the  adminis- 
tration sit  on  the  front  bench,  on  the  right  of  the  wool- 
sack, which  is  accordingly  known  as  the  ministerial  or 
treasury  bench  ;  the  peers  who  usually  vote  with  them 
occupy  the  other  benches  on  the  same  side  of  the  House. 
The  peers  in  opposition  are  ranged  on  the  left  side  of 
the  chamber;  while  those  who  desire  to  maintain  a 
political  neutrality  usually  sit  upon  the  cross  benches, 
which  are  placed  between  the  table  and  the  bar/ 

In  the  House  of  Commons,  the  front  bench,  on  the  '^^^^ 
right  hand  of  the  chair,  is  reserved  for  members  holding 
office  under  the  crown,  and  is  styled  the  treasury  bench. 
The  front  bench  opposite  is  ordinarily  occupied  by 
privy  counciQors  and  other  members  who  have  teld 
office  under  the  crown.*  The  accommodation  provided 
for  members  who  desire  to  occupy  a  neutral  position 
between  contending  parties  is  very  inadequate.* 

On  the  opening  of  a  new  ParUament,  the  four  mem- 
bers for  the  City  of  London  claim,  by  ancient  usage, 
and  generally  exercise,  the  right  of  sitting  on  the  privy 
councillors'  bench  ;  at  other  times  that  bench  is  left  for 
the  ministers  of  the  crown,  who  are  supposed  by  their 
avocations  to  be  prevented  from  coming  down  to  take 
places  for  themselves.  But  though  the  reservation  of 
a  separate  bench  to  the  use  of  privy  councillors  is 
traceable  at  least  as  far  back  as  the  reign  of  Queen 
Mary,*"  it  is  only  as  a  matter  of  courtesy  and  not  of 
right.  Mr.  Holies,  an  eminent  member  of  Parliament 
in  1628,  and  William  Cobbett,  at  the  opening  of  the 
first  Keform  Parliament  in  1833,  are  memorable  ex- 
amples of  private  members  asserting  the  right,  on  par- 
ticular occasions,  of  sitting  on  the  front  bench  *  above 
the  privy  councillors.'''    In  Walpole's  time  (1741)  it 


y  May,  Pari.  Prac.  ed.  1883,  p.  ^  See  anfe,  p.  112 ;  DTEwes'Jour- 

226 ;  Hans.  D.  v.  198,  p.  8.  nal,  p.  176. 

■  Rule,  H.  of  C.  No.  90.  «  lb.  pp.  920,  924.    Hateell,  Prec. 

•  Hans.  D.  y.  182,  p.  913.  v.  2,  p.  94.    Knight,  Popular  Hist. 
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was  customary  for  the  leaders  of  adverse  parties  being 
privy  councillors  to  sit  upon  that  bench  together ;  ^  but 
since  the  accession  of  George  IH.  it  has  been  usual  to 
concede  to  ministers  of  the  crown  of  every  grade,  in- 
cluding even  the  officers  of  the  royal  household,®  the 
undisturbed  possession  of  the  treasury  bench. 

(a.)  The  Leader  of  the  Government  in  the  House  of  Lords. 

J^^r  o'  In  the  House  of  Lords,  as  well  as  in  the  Commons, 
of  i^rdB.  there  is  invariably  a  minister  specially  entrusted  with 
the  lead  and  management  of  public  business  on  behalf 
of  the  executive  government.  When  the  prime  minister 
is  a  peer,  he  will  generally  undertake  this  duty  himself. 
Otherwise,  it  is  confided  to  the  minister  who,  in  virtue 
of  his  position  and  qualifications,  is  considered  by  the 
prime  minister  as  being  the  most  capable  of  filling  it 
with  advantage. 

It  was  customary,  until  the  early  part  of  this  century,  that  when 
the  prime  minister  was  a  commoner,  ^e  lead  of  the  House  of  Lords 
should  be  given  to  the  home  secretary,  if  a  peer.  In  1807,  the  lead 
was  assigned  to  the  secretary.  Lord  Hawkesbury,  notwithstanding 
that  the  premier  (the  Duke  of  Portland)  was  a  peer.^ 

By  whomsoever  undertaken,  the  leadership  of  the 
House  of  Lords  is  a  charge  which  confers  *  great  im- 
portance' upon  its  possessor,  as  well  as  'great  influence 
in  the  general  administration  and  patronage  of  the 
government.**  It  naturally  calls  for  the  exercise  of 
the  highest  qualities  of  a  statesman,  inasmuch  as  *  the 
fixed  character  of  our  constitution  renders  it  the  in- 
terest, not  to  say  the  paramount  duty,  of  every  minister 


of  Eng.  T.  8,  p.  817 ;  and  see  Le  p.  432 ;   Lewis  Administrations,  p. 

Maichant's   life   of    Earl  Spencer,  vOn. 

pp.  341,  460.  •  Hans.  D.  v.  186,  p.  226. 

**  Mahon^  Hist,  of  Eng.  v.  3,  p.  '  Yonge,  Life  of  Ld.  Liverpool, 

102  n.    Ministers,  in  the  early  days  v.  1,  pp.  146,  198,  228. 
of  Qeoijfre  III.,  used  always  to  attend  «  Marquis  Wellesley,  ParL  Deb. 

the  sittings  of  the  House  in  full  court  y.  23,  Appx.  p.  iv. 
dress.  Donne,  Corresp.  Geo.  III.  v.  2, 
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80  to  shape  his  course  as,  if  possible,  to  keep  the  two 
Houses  of  Parliament  in  harmony,  and  not  to  throw 
himself  absolutely  and  entirely  into  the  hands  of  one 
branch  of  the  legislature,  regardless  of  the  wishes  and 
feelings  of  the  other.'  ^  It  has  always  been  diflBcult  for 
governments  of  *  Liberal  politics  even  to  conduct  the 
ordinary  business  of  the  country  in  the  House  of  Lords, 
as  they  have  been  usually  in  a  decided  minority  in  that 
chamber/  * 

(6.)  The  Leader  of  the  Government  in  the  House  of 
Commons. 

If  the  prime  minister  be  a  member  of  the  House  of  Leader  of 
Commons,  he  will  personally  undertake  the  leadership  ^^oom^ 
of  that  House.  For  this  is  an  office  of  too  elevated  and  mo^^ 
influential  a  character  to  be  conferred  upon  a  subor- 
dinate. It  is,  in  fact,  *  the  crown  of  the  premiership 
itself,  if  united  with  it ;  if  detached,  the  function  which 
continually  threatens  the  official  chieftaincy  with 
ecUpse.'  ^  The  extreme  importance  of  the  duties  of  this 
office  towards  the  most  popular  and  powerful  branch  of 
the  legislature,  places  it,  under  any  circumstances,  in 
the  very  front  rank  of  the  ministry.  The  leader  of  the 
House  of  Commons  occupies  a  post  second  only  in  dig- 
nity and  responsibility  to  that  of  chief  minister  of  the 
crown ;  for,  in  addition  to  his  ministerial  functions,  he 
is  the  proper  *  champion  of  the  rights  and  privileges  of 
the  House  of  Commons,  and  the  trustee  of  its  honour.'  ^ 

The  position  and  duties  of  the  leadership  have  been 
thus  defined  by  one  of  the  ablest  occupants  of  the  office 


*  Earl  of  Derby,  Hans.  D.  v.  184,  v.  4.  p.  140. 

S  840 ;  and  see  lb.  v.  197,  p.  3,   Mr.  »  Mr.  Gladstone,  Hans.  D.  v.  216, 

ladstone^y.  204,p.  149.    See  Duke  p.  314. 

of  Wellington's  account  of  '  how  he  J  Ed.  Rev.  v.  126,  p.  565. 

manaffed  the  Lords  *  durmg  the  long  ^  Mr.  Disraeli,  Hans.  D.  y.  174, 

period  of   his    supremacy    in    that  p.  1230. 
chamber.    Briabnont's  Life,  ed.  1860, 
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Leader  of  within  the  present  century :  *  It  is  that  station  in  the 
House  of  Commons  which  points  out  him  who  holds  it 
as  the  representative  of  the  government  in  that  House, 
the  possessor  of  the  chief  confidence  of  the  crown  and 
of  the  minister.  Its  prerogative  is,  that  in  all  doubtful 
questions,  in  all  questions  which  have  not  been  pre- 
viously settled  in  cabinet,  and  which  may  require  instant 
decision,  he  is  to  decide — upon  communication  with  his 
colleagues  sitting  by  him  undoubtedly,  if  he  be  cour- 
teously inclined — but  he  is  to  decide — ^with  or  without 
communication  with  them,  and  with  or  against  their 
consent/  * 

The  strength  and  efficiency  of  a  government,  and 
the  activity  and  usefulness  of  the  House  itself,  largely 
depend  upon  the  character,  energy,  tact,  and  judgment 
of  the  leader  of  the  House  of  Commons."  In  conjunc- 
tion with  his  trusty  aids,  the  financial  and  parliamentary 
secretaries  of  the  treasury,  it  devolves  upon  him  to 
control  the  conduct  of  business  in  that  chamber  so  as 
best  to  promote  the  public  interests ; "  and  out  of  the 
House  to  contribute,  as  far  as  possible,  to  the  main- 
tenance of  a  good  understanding  amongst  members,  of 
every  shade  of  political  opinion,  by  a  frank  cordiality 
and  social  intercourse.** 

^^^  The  office  of  leader  or  manager  of  the  House  of  Com- 

mons is  coeval  with  the  existence  of  parliamentary  go- 
vernment. It  was  first  filled  by  Charles  Montague, 
chancellor  of  the  exchequer  in  William  IH.'s  first  party 
ministry,  who  for  four  years  (1694-1698)  exercised  an 
authority  in  the  House  of  Commons  which  Macaulay 
says  '  was  unprecedented  and  unrivalled.'  ^    Under  the 


>  Mr.  Camiinir[8  Letter  in  1812,  v.  Ed.  Rev.  v.  108,  pp.  279,  280. 
dtin^  examples,  Life  of  Wilberforce,  "  See  ante,  pp.  401,  412. 

by  his  Sons,  v.  4,  pp.  38-40.   Staple-  •  Mr.  Disraeli,  Hans.  D   v.  186, 

ton,  Canning  and  nis  Times,  p.  208.  p.  1693. 

And  see  Yonge,  Life  of  Ld.  Liver-         »  Macaulay,  Hist,  of  Eng.  v.  4,  p. 

pool,  V.  1,  pp.  408-423.  732 ;  v.  5,  pp.  167, 166, 

™  Earl  Kussell's  Recollections,  ch. 


THEIR  PARUAMENTART  FUNCTIONS.  457 

discordant  and  vacillating  cabinets  that  immediately 
followed,  there  was  no  opportunity  for  the  leader  of  the 
Commons  to  assert  his  true  position.  But  in  1716,  in 
the  hands  of  Sir  Robert  Walpole,  the  office  began  to  re- 
assume  its  original  importance.*  It  has  since  been  held 
and  adorned  by  most  of  the  eminent  statesmen  who  have 
shed  lustre  upon  our  annals  from  that  period  until  now. 

On  account  of  the  dignity  and  influence  belonging  Upon 
to  this  office,  it  is  usually  held  in  conjunction  with  that  to^.^"" 
of  first  lord  of  the  treasury,  or  chancellor  of  the 
exchequer,  or  with  both  combined.  When  the  prime 
minister  is  a  peer,  the  leadership  of  the  House  of  Com- 
mons is  most  suitably  conferred  upon  the  chancellor  of 
the  exchequer.  Formerly,  it  used  to  be  given,  by  pre- 
ference, to  a  secretary  of  state,  but  according  to  recent 
precedent,  it  may  be  associated  with  any  cabinet  office, 
provided  it  be  one  of  the  highest  grade. 

Thus,  in  1754,  Henry  Fox  was  made  a  member  of  the  cabinet, 
by  the  king,  as  a  special  mark  of  royal  favour,  but  on  condition  that 
he  should  not  'interfere  with,  or  derogate  from,  the  priority  of 
the  secretary  of  state  in  the  House  of  Commons.'  ^ 

Within  the  present  century,  it  has  been  held  by 
Lord  Castlereagh  and  by  Mr.  Canning,"  in  connection 
with  the  office  of  foreign  secretary ;  by  Sir  E.  Peel  and 
by  Lord  John  Eussell  with  that  of  home  secretary  ;  by 
Lord  John  Eussell  in  connection  with  the  office  of  colo- 
nial secretary ;  and  again  by  Lord  John  Eussell  in  con- 
junction  with  the  presidency  of  the  council.*  Upon 
the  formation  of  the  Aberdeen  ministry,  in  December, 
1852,  Lord  John  Eussell  took  the  office  of  foreign  sec- 
retary, together  with  the  leadership  of  the  House  of 

^  Mahon,  Hist,  of  Eng.  y.  1,  pp.  exchequer,  but  was  oyemiled  on  per- 

165, 108 ;  and  see  ante,  p.  153.  soual  grounds.    See  Yonge,  Life  of 

'  Holland  House,  v.  l,pp.  47-49.  Lord  Liverpool,  v.  1,  pp.  408-423 ; 

See  Quar.  Rev.  v.  138,  p.  407.  v.  3,  p.  191. 

•  In  1812  Mr.  Canning  claimed  a  *  Torrens'  Life  of  Melbourne,  v. 

rigbt  to  the  leadership  in  connection  2,  p.  313.    Hans.  D.  v.  130,  pp.  380, 

with  the  office  of  foreign  secretary,  ij5 ;  lb.  v.  186,  p.  937. 
is  preference  to  the  chancellor  of  the 
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i^erof  Commons.  But  within  a  few  weeks  he  resigned  th6 
secretaryship  to  the  Earl  of  Clarendon,  *  for  the  very 
suflBcient  reason  that  no  man  can  efficiently  discharge 
in  conjunction '  the  duty  of  these  two  offices.'*  Accord- 
ingly, in  1855,  it  was  agreed  between  Lord  Palmerston 
and  the  Earl  of  Derby  that,  in  view  of  the  increasing 
labour  and  responsibility  attaching  to  the  office,  it  was 
no  longer  possible  to  combine  the  lead  of  the  House  of 
Commons  with  the  duties  of  an  extensive  and  laborious 
department/  Since  then  the  leadership  has  been  held 
by  Lord  Palmerston,  as  premier  and  first  lord  of  the 
treasury,  by  Mr.  Gladstone  and  by  Mr.  Disraeli  as  chan- 
cellors of  the  exchequer. 

The  appointment  of  Mr.  Disraeli  to  be  leader  of  the  House  in 
the  Derby  administration  of  1852  was  the  first  instance,  since  the 
days  of  Lord  Shelbume,  in  1 782,  of  this  position  having  been  assigned 
to  an  individual  who  had  not  the  slightest  official  experience.^  But 
the  late  Sir  James  Graham  used  to  say  that '  the  House  of  Commons 
is  the  best  school  for  official  life ;  a  man  who  takes  a  leading  part 
in  its  business,  who  watches  its  temper  with  observation,  and  who 
uses  it  for  the  acquisition  of  friends  and  acquaintances,  wants  nothing 
more  to  fit  him  for  any  place  he  can  get.'  *■ 

In  1868,  when,  upon  the  resignation  of  the  Earl  of 
Derby,  Mr.  Disraeli  became  first  lord  of  the  treasury, 
he  assigned  the  office  of  chancellor  of  the  exchequer  to 
Mr.  Hunt,  but  retained  in  his  own  hands  the  lead  of  the 
House  of  Commons.  Upon  the  reconstruction  of  the 
Gladstone  ministry,  after  the  session  of  1873,  Mr.  Glad- 
stone assumed  the  office  of  chancellor  of  the  exchequer 
in  addition  to  that  of  first  lord  of  the  treasury.  This 
would  have  naturally  involved  his  retention  of  the 
leadership  of  the  House,  but  he  was  not  exposed  to  this 
extraordinary  labour,  inasmuch  as  Parliament  was  soon 
afterwards  dissolved,  and  his  administration  resigned 


«  Mr.  Gladstone,  Ch.  Quar.  Rev.  y.  224,  p.  163. 
V.  5,  p.  472.  *  Lord  Houghton  m  Fort.  Rev. 

'  Hans.  D.  v.  136,  p.  1344.  Feb.  1878,  v.  23  ns.  p.  213. 
^  lb.  V.  214,  p.  1939.    Alflo  lb. 
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before  the  opening  of  the  new  Parliament.  The  in- 
coming premier  (Mr.  Disraeli)  again  became  first  lord 
of  the  treasury  and  leader  of  the  House  of  Commons, 
and  Sir  S.  Northcote  was  appointed  chancellor  of  the 
exchequer. 

On  February  24,  1853,  npon  the  occasion  of  Lord  John  Russell,  Held  with 
who  was  the  leader  of  the  House  of  Commons  and  foreign  secretary,  "®  depart- 
resigning  the  seals  of  the  Foreign  OflBce,  and  continuing  to  hold  the  office, 
leadership  without  any  departmental  office,  a  private  member  at  the 
House  of  Commons  gave  notice  of  his  intention  to  move  a  resolution 
that,  '  considering  the  great  increase  which  has  taken  place  of  late 
years  in  the  business  of  this  House,  and  the  corresponding  increase 
in  the  amount  of  labour  and  responsibility  which  devolve  upon  the 
leader  of  this  House,  rendering  it  next  to  a  physical  impossibility 
that  he  should  conduct  the  business  of  this  House  and  at  the  same 
time  satisfactorily  discharge  the  duties  of  one  of  the  great  depart- 
ments of  the  state,  it  is  desirable  that  a  salary  should  be  attached 
to  the  leadership  of  the  House  of  Commons  (an  office  second  to 
none  in  the  Government),  commensurate  with  its  duties  and  re- 
sponsibilities, whenever  it  is  held  unconnected  with  any  salaried 
office.'  y  During  this  session,  however,  no  such  motion  was  made, 
Lord  John  Russell  continuing,  meanwhile,  to  lead  the  House  without 
office.  But  on  February  9,  1854,  the  same  member  moved  for  the 
appointment  of  a  select  committee,  'to  consider  the  duties  of  the 
member  leading  the  government  in  this  House,  and  the  expediency 
of  attaching  office  and  salary  thereto.'  The  mover  urged  the  in- 
creasing importance  of  the  office,  and  the  peculiar  experience  and 
ability  required  to  fill  it :  also  that  the  leader  must  be  present  in 
the  House  early  and  late,  and  must  make  himself  master  of  every 
question  introduced,  whether  by  government  or  by  private  members. 
In  reply,  it  was  objected  on  the  paji)  of  ministers  that  it  was  wrong 
in  principle  *  to  attach  a  salary  to  an  office  that  did  not  exist,  and 
the  duties  of  which  could  not  be  defined :  *  and  that  *  it  was  clearly 
incompatible  with  constitutional  practice  that  a  salary  should  be 
given  to  any  person  except  for  the  discharge  of  official  duties  as  a 
member  of  the  government.' 

[To  the  same  effect  a  committee  of  the  House  of  Commons  in 
1863,  on  Private  Bill  Legislation,  reported  against  a  proposal  to 
appoint  salaried  chairmen  of  select  committees  on  private  business, 
who  would  sit  continuously  through  the  session,  on  the  ground  that 
the  constitutional  objection  to  having  members  of  Parliament,  who 
are  returned  to  perform  their  duties  to  their  constituents  and  the 

y  Hans.  D.  v.  124,  p.  549. 
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public,  paid  for  serving  as  chairmen  would  outweigh  the  undoubted 
advantages  that  would  accrue  therefrom.'] 
I*rece.  It  was  asserted,  moreover,  that  the  precedent  established  by  Lord 

®^  •  John  Russell  was  *  very  inconvenient  if  not  unconstitutional.'  There 
were  certainly  instances  of  cabinet  ministers  '  sitting  in  the  House  of 
Lords,  without  holding  at  the  time  any  particular  offices.  In  the 
House  of  Commons,  however,  there  was  one  such  instance  only,  until 
the  case  of  the  noble  lord  ;  and  there  was  none  in  which  he  had  acted, 
like  the  noble  lord,  as  the  organ  of  the  Government.'  Were  this 
practice  to  be  followed,  it  would  permit  the  crown  to  'select  ita 
ministerial  advisers  from  members  of  that  House,  without  requiring 
that  the  persons  so  selected  should  go  back  to  their  constituents  for 
re-election ' :  and  '  the  country  would  be  deprived  of  the  means  of 
knowing  who,  in  fact,  were  the  responsible  advisers  of  the  crown. 
For  there  being  no  responsibility  which  enabled  the  Commons  to 
question,  by  impeachment,  the  conduct  of  a  minister,  unless  the  act 
complained  of  fcould  be  proved  by  an  official  signature  or  seal,  minis- 
terial responsibility,  which  has  already  become  little  else  than  respon- 
sibility to  public  opinion  and  to  parliamentary  censure,  would  be  still 
further  weakened,  and  the  *  anomalies  of  the  constitution '  increased.* 
Lord  John  Russell  replied  to  these  arguments  by  declaring  'that 
it  is  not  merely  the  business  which  a  minister  transacts  by  virtue  of 
his  office,  but  any  advice  he  has  given,  and  which  he  may  be  proved 
before  a  committee  of  this  House,  or  at  the  bar  of  the  House  of  Lords, 
to  have  given  (in  the  capacity  of  a  privy  councillor)  for  which  he  is 
responsible,  and  for  which  he  may  suffer  the  penalties  which  may 
ensue,'  equally  whether  he  holds  office  or  not,  because  all  privy 
councillors  are  responsible  for  any  advice  they  may  tender  to  the 
sovereign.^  Without  wishing  to  enter  into  any  question  personal  to 
himself.  Lord  John  Russell  admitted  *  that  the  organ  of  the  govern- 
ment in  this  House  should,  generally  speaking,  hold  office.'  After 
which  the  motion  was  withdrawn.^'  On  June  9  certain  ministerial 
changes  took  place,  and  Lord  John  Russell  was  appointed  president 
of  the  council.^^  After  his  re-election  he  continued  to  act  as  leader  of 
the  House  of  Commons. 

■  Com.  Pap.  1863,  v.  8,  pp.  210,         »►  Martin's  Life  of  Pr.  Consort,  v. 

302,  556;  and  see  Hans.  D.  v.  161,  2,  p  557. 
p.  2170.  •  Hans.  D.  v.  130,  pp.  386-389. 

•  Sir  C.  Wood  and  Mr.  Walpole,  *  Com.  Jour.  v.  109,  p.  296. 

Hans.  D.  v.  130,  pp.  379-385. 
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(c.)  Ministers  charged  with  the  moving  of  Estimates  and 
submitting  the  Budget  in  the  House  of  Commons. 

As  a  general  rule,  any  member  of  the  administration  Movmgof 
who  represents  a  department  on  behalf  of  which  votes  ^we. 
are  to  be  taken  in  committee  of  supply  is  competent 
to  propose  such  votes.*  But  it  is  customary,  under  or- 
dinary circumstances,  to  assign  this  duty  to  the  parlia- 
mentary secretary  of  the  treasury,  or  of  the  navy  or 
war  departments  respectively. 

In  the  event  of  the  secretary  of  state  for  war  and  the 
first  lord  of  the  admiralty  being  members  of  the  House 
of  Lords,  the  under  secretaries  of  these  departments 
become  their  official  representatives  in  the  Lower  House. 
Otherwise,  they  ought  not  to  move  the  estimates  for 
their  respective  departments,  except  in  the  presence  of 
their  official  superior — who  is  the  responsible  minister 
to  afford  the  necessary  explanations  upon  matters  of 
importance  to  Parliament — unless  with  the  intention 
of  merely  taking  a  vote  *  on  account,'  or  upon  a  minor 
question.'  But  for  special  reasons,  the  first  lord  of  the 
treasury  may  undertake  to  propose  these  estimates.* 

The  civil  service  estimates  are  ordinarily  moved  by 
the  financial  secretary  to  the  treasury,  in  presence  of 
the  chancellor  of  the  exchequer  and  other  ministers  for 
whose  departments  the  supply  is  required,  who  should 
be  at  hand  to  explain  or  defend  a  vote  or  item  that  may 
be  objected  to.^  Any  unusual  or  extraordinary  vote, 
however,  would  be  proposed  by  the  chancellor  of  the 
exchequer  himself;  *  or,  at  his  discretion,  by  the  first  lord 
of  the  treasury,  notwithstanding  that  the  chancellor  of 
the  exchequer  may  be  present.* 

•  SeeMay,ed.l88S,p.667;  anfe,  ^  3rd  Rep.  ComV  on  Oiv.  Serv. 

vol.  1,  p.  761,  where  the  exceptions  Exp.  p.  vL    Com.  Pap.  1873,  v.  7. 
to  thifl  rule  are  stated.  *  Hans.  D.  v.  172,  p.  76 ;  v.  181, 

'  Hans.  D.  v.  186,  p.  1818;  Ih.  p.  1066. 
▼.  193,  p.  636.  J  lb.  V.  171,  pp.  003-924. 

«  R.  V.  146,  p.  860. 
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Votes  On  March  4,   1867,  General  Peel,  secretary  of  state  for  war, 

moved  by  jj^^yi^g  differed  with  his  colleagues  upon  the  reform  question,  retired 
ministep.  froni  the  ministry,  and  was  replaced  by  Sir  John  Pakington,  on 
whose  behalf  a  new  writ  was  issued  on  March  8.  On  March  7, 
however,  General  Peel  being  still  the  nominal  secretary  for  war, 
with  the  consent  of  the  ministry,  moved  the  army  estimates,  in 
committee  of  supply,  having  expressed  his  willingness  and  desire 
to  have  an  opportunity  of  explaining  to  the  House  *  those  estimates 
and  that  policy  which  he  had  recommended  to  his  colleagues,  and 
which  they  had  adopted'  No  objection  was  made  to  this  proceed- 
ing, and,  aiter  the  General  had  finished  his  statement,  the  vote  for  the 
number  of  men  was  taken> 

On  March  14,  1867,  a  question  of  procedure  arose  upon  the 
navy  estimates.  The  newly  appointed  first  lord  of  the  Admiralty 
had  gone  for  re-election,  and  the  ex*  first  lord,  who  had  been 
appointed  minister  for  war,  had  not  yet  resumed  his  place  in  the 
House.  Accordingly  the  secretary  of  the  admiralty.  Lord  H.  Lennox, 
was  charged  with  the  moving  of  these  estimates.  It  has  been  already 
By  a  secre-  stated  *  that  upon  the  opening  of  the  army  or  navy  estimates,  and  on 
^^n^  of  ^^^'^g  *^®  fi^  '^^^  thereon,  it  is  usual  for  a  discussion  to  take 
Ida  chief,  place  upon  the  whole  policy  of  the  estimates  ;  and  that  after  the 
first  vote  has  been  agreed  to,  it  is  not  competent  for  any  member 
to  discuss  questions  of  general  policy.  Under  these  circumstances 
it  was  objected  (by  Mr.  Gladstone  and  others)  that  while  the  secre- 
tary of  the  admiralty  was  perfectly  competent  to  move  the  esti- 
mates, and  make  the  general  statement  thereon  in  committee  of 
supply,  the  committee  ought  not  to  be  asked  to  agree  to  the  first 
vote  until  the  responsible  minister  was  present.  If  the  first  lord 
had  been  a  peer,  then  the  secretary  would  be  the  recognised  organ  of 
the  department  in  the  Commons.  But  when  the  first  lord  sits  in 
the  House  of  Commons,  it  would  be  highly  inexpedient  to  discuss  the 
naval  policy  of  the  government  in  his  absence.  Whatever  argu- 
ments might  be  urged  against  that  policy  would  be  thrown  away 
upon  the  secretary,  who  is  the  mere  mouthpiece  of  his  chief,  it  not 
being  *  his  business  to  announce  a  policy,  or  to  give  an  opinion '  of 
his  own.  A  simple  vote  *  on  account,'  or  a  vote  on  a  question  of 
detail,  could  be  agreed  to,  upon  motion  of  the  secretary,  in  the 
absence  of  the  first  lord,  without  any  irregularity ;  but  no  discus- 
sion, or  vote,  upon  *  the  principle  of  the  estimates '  should  proceed 
under  such  circumstances.  It  was  finally  agreed  that  the  secretary 
of  the  admiralty  should  be  allowed,  '  for  the  sake  of  the  public  con- 
venience,' to  make  his  genera]  statement  in  committee  of  supply, 
after  which,  at  the  suggestion  of  Mr.  Gladstone,  and  with  the  con- 


*  Hana.  D.  v.  185,  pp.  1310, 1448.  »  See  ante,  vol.  1,  p.  762. 
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sent  of  the  chancellor  of  the  exchequer,  the  committee  reported 
progress  before  agreeing  to  the  first  vote.™  After  the  first  lord  had 
resumed  his  seat  the  debate  was  renewed,  and  the  estimates  were 
agreed  to." 

It  is  ordinarily  the  duty  of  the  chancellor  of  the  ex-  The 
chequer  himself  to  submit  the  annual  financial  statement,  ^^fi^ 
usually  termed  '  the  budget/  to  the  House  of  Commons.® 
But  in  1848  the  premier  (Lord  John  Eussell)  himself 
introduced  the  budget,  instead  of  leaving  it  to  his  chan- 
cellor of  the  exchequer ;  who  was  present  in  the  House 
at  the  time.  But  his  lordship's  proposals  were  not 
favourably  received,  and  ten  days  afterwards  the  chan- 
cellor of  the  exchequer  brought  in  an  amended  budget.*" 

In  1801  Mr.  Pitt  continued  to  act  as  chancellor  of  the  exchequer, 
and  even  brought  in  the  annual  budget,  a  fortnight  after  his  resig- 
nation of  office,  the  arrangements  for  the  appointment  of  his  successor, 
and  of  anew  administration,  having  been  delayed  by  the  king's  illness.^ 

[For  several  years  after  the  union  with  Ireland,  the  accounts  of 
the  two  countries  were  separately  kept,  and  there  continued  to  be  a 
chancellor  of  the  exchequer  for  Ireland,  by  whom  the  Irish  budget 
was  introduced.  In  1804,  upon  the  resignation  of  this  functionary, 
and  before  his  successor  was  appointed,  the  Irish  budget  was  sub* 
mitted  to  the  House  of  Commons  by  a  private  member.]  ^ 

On  November  28,  1867,  the  chancellor  of  the  exchequer  (Mr.  Dis- 
raeli) being  absent  from  illness,  the  secretary  of  the  treasury  undertook 
to  submit,  in  Committee  of  Ways  and  Means,  a  financiid  statement 
and  resolution  in  respect  to  the  raising  of  funds  to  defray  the  cost  of 
the  Abyssinian  expedition,  for  which  the  House  had  voted  a  supply 
of  2,000,000^  No  objection  was  taken  to  this  proceeding,  and  Mr. 
Gladstone  complimented  the  secretary  upon  the  manner  in  which 
he  had  discharged  the  duty.  Moreover,  on  account  of  the  temporary 
nature  of  the  proposed  financial  arrangement,  and  its  being  liable 
to  alteration  when  the  annual  budget  should  be  introduced,  it  was 
unanimously  agreed  to  permit  it  to  be  debated  at  once,  and  passed 
the  same  day,  instead  of  adhering  to  the  usual  practice  of  adjourning 
to  a  future  day  before  expressing  opinions  or  deciding  upon  the  merits 
of  a  financial  statement." 


-  Hans.  D.v.  186,  pp.  1814-1867.         '  Com.  Pap.  1868-9,  v.  86,  pp. 

»  lb.  V.  lft«,  p.  317.  464,  871. 

«  May,  ed.  1883,  p.  667.  •  Hans.  D.  v.  190,  pp.  346,  367, 

»  See  ante,  vol.  1,  p.  802.  868. 

«  See  ante,  vol.  1,  p.  147. 
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(d.)  Subordinate  Members  of  the  Ministry. 

Secre-  The  most  prominent  and  useful  of  the  subordinate 

tones  of  members  of  the  administration  are  probably  the  two 
Treasury,  joint  Secretaries  of  the  treasury.  But  it  is  unnecessary 
to  dwell  upon  the  position  and  responsibihty  of  these 
functionaries,  as  we  have  already  directed  attention  to 
their  services,  as  the  confidential  assistants  of  the  leader 
of  the  government  in  the  control  of  the  House  of  Com- 
mons,* as  well  as  to  the  official  duties  of  the  financial 
secretary  in  matters  of  supply."  Their  departmental 
functions  will  be  more  appropriately  described  in  another 
chapter. 
Position  When  the  responsible  minister  of  a  department  of 

diimte^     State  is  present,  it  is  not  usual  for  the  secretary  or 
ministers,    uuder-sccretary  to  answer  questions  upon  departmental 
affairs.'' 

An  under-secretary  or  other  subordinate  minister 
must  be  regarded  as  being  merely  the  mouthpiece  of  his 
superior  officer,  and  as  only  responsible  for  giving  effect 
to  the  instructions  of  his  chief,  and  for  his  personal  good 
conduct.  The  political  head  of  the  department  is  alone 
responsible  to  Parhament.  *  All  subordinate  officers  are 
really  bond  fide  subordinates,  and  have  no  authority  to 
speak  for  themselves  in  any  single  thing/  ^  This  apphes 
even  to  an  under-secretary  who  represents  his  depart- 
ment in  one  House  whilst  his  chief  sits  in  the  other, 
though  an  under-secretary  or  vice-president  who  is  in 
this  position,  and  is  required  to  take  a  prominent  part 
in  the  conduct  of  public  affairs,  is  naturally  supposed  to 
have  a  share  in  the  government  of  the  department,  and 
cannot  absolve  himself  from  a  certain  modified  respon- 
sibility in  regard  to  the  same,  notwithstanding  that  a 


*  See  ante^  pp.  40],  467.  ^  Rep.  Com*,  on  Foreign  Trade, 

■^7rfe,p.461.  Com.  "         *" 

^  Hans.  D.  v.  188,  p.  1620.  22^4. 


^7rfe,p.  461.  Com.  Pap.  1864,  v.  7;  Eyid.  1771, 

~     .D.v.  r~       *"^^ 
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much  greater  degree  of  responsibility  attaches  to  the 
departmental  chief,  whose  directions  the  subordinate 
officer  is  obliged  to  carry  out,  and  whose  authority  is 
supreme/ 

On  Majx)h  21,  1867,  on  motion  by  a  private  member  of  the  House 
of  Commons  for  leave  to  introduce  a  Bill  to  repeal  the  Ecclesiastical 
Titles  Act,  there  being  no  cabinet  ministers  present,  but  merely 
the  solicitor-general  for  Ireland  representing  the  government,  the 
leaders  of  opposition  intimated  that  *  they  understood  his  position 
better  than  to  expect  him  to  express  any  opinion  upon  a  question 
like  this.'  And  for  his  own  part,  '  all  that  he  could  say  was,  that 
he  had  no  special  communication  with  the  government  on  the 
subject.' « 

But  a  parliamentary  under-secretary  is  not  only  use- 
ful when  serving  as  the  mouthpiece  of  his  department 
in  Parliament :  it  is  also  his  duty  to  be  the  counsellor  of 
the  secretary  of  state  in  relation  to  Parliament,  and  the 
opinions  generally  entertained  therein.  And  although 
he  may  be  unable  to  compete  with  the  permanent  under- 
secretary in  regard  to  office  questions,  his  experience  of 
political  life  will  enable  him  to  give  the  best  advice 
upon  questions  which  have  to  be  settled  in  the  House 
of  Commons.* 


{e.)  The  Law  Officers  of  the  Croion. 

The  legal  business  of  the  crown  in  the  House  of  Lawbusi. 
Lords  is  conducted  by  the  lord  chancellor,  who  is  ex-  n^u^'^of 
officio  Speaker  of  the  House  and  a  prominent  and  in-  Lords- 
fluential  member  of  the  cabinet  in  every  administration. 
He  is  chiefly  responsible  for  the  administration  of  jus- 
tice throughout  the  kingdom,  in  connection  with  the 
home  secretary.     And  he  usually  takes  an  active  part 


y  See  Rep.  Com*,  on  Education,  and  see  lb.  v.  205,_p.  1380. 
Com.   Pap.   1866,  v.  6;  Evid.  689,  •  Mr.  Otwav's  Evid.  in  1  at  Rep 

695, 1896,  &c.  2410,  2901,  Sec.  Diplom.  Serv.  pp.  68,  62,  63.    Com. 

•  Hans.  D.  T.  186,  pp.  ;K53-370;  Pap.  1871,  v.  7. 
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in  furthering  the  measures  of  government  in  the  House 
of  Lords. 

The  common  law  judges,  also,  it  may  be  observed 
(not  being  of  the  peerage),  may  be  specially  summoned 
to  attend  as  assistants  in  the  House  of  Lords,  and  their 
opinion  may  be  asked  by  the  House,  not  only  in  relation 
to  points  of  law  and  equity  when  their  lordships  are 
sitting  as  a  court  of  judicature,  but  also  upon  pubUc 
Bills  pending  in  Parliament,  and  as  to  the  strict  legal 
construction  of  existing  statutes.  But  they  will  decline 
to  answer  any  question  which  they  consider  should 
not  have  been  propounded  to  them— or  which  involves 
points  likely  to  come  before  them  in  the  courts  below."* 

The  home  secretary  is  generally  a  member  of  the 
House  of  Commons,  and  is  answerable  therein  for  all 
matters  relating  to  the  administration  of  justice,  and 
especially  for  the  exercise  of  the  prerogative  of  mercy, 
which  is  administered  through  him.* 

The  law  officers  of  the  crown  who  are  now  considered 
eligible  to  sit  in  the  House  of  Commons  are  the  attorney- 
general,  the  solicitor-general,  and  the  judge  advocate- 
general,  together  with  the  lord  advocate,  and  the 
solicitor-general  for  Scotland,  and  the  attorney  and  soli- 
citor-generals for  Ireland.®  None  of  these  functionaries 
are  ever  included  in  the  cabinet.'  Their  continuous 
presence  in  the  House  of  Commons,  though  very  desir- 
able and  most  serviceable,  is  not  therefore  considered 
obligatory.^ 

Nevertheless,  it  is  an  acknowledged  principle  that 
the  House  of  Commons  ought  not  to  proceed  to  make 


*  See  cases  cited,  Macqueen,  House 
of  Lords,  pp.  46-61.  Mir.  of  Pari. 
1831-2,  p.  442.  See  also  lb,  1840, 
p.  2870;  Hans.  D.  v.  65,  p.  1122: 
Jb,  V.  144.  pp.  2033,  2050. 

«*  See  ante,  vol.  1,  p.  556. 

•  See  Return  on  Offices  of  Profit, 
Com.  Pap.  1867,  v.  56,  p.  19. 


'  For  constitutional  objections  to 
the  introduction  of  the  law  officers  of 
the  cpown  into  the  cabinet,  see  Judge 
Boothb/s  paper  in  Com.  Pap.  1862, 
V.  37,  ifp.  1G6-170;  and  Votes  and 
Proceedings,  Leg.  Ass^.  N.  S.  Wales, 
Dec.  3. 1873. 

«  See  anU,  p.  293. 
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any  alterations  which  would  affect  the  administration  of  The  House 

IT.  .  not  to 

law  and  equity,  except  with  the  sanction  and  authority  alter  laws 
of  the  law  officers  of  the  crown.^     This  sanction  can-  theM^c- 
not  be  effectually  given  unless  by  the  presence  of  those  <^ionof  law 
functionaries  in  Parliament,  when  questions  of  legal 
reform  are  under  consideration,  in  order  that  they  may 
advise  as  to  the  proper  method  of  accomplishing  the 
sames.     Moreover,  being  the  confidential   advisers   of 
the  government  on  legal  subjects,  they  are  the  natural 
defenders  and  expounders  in  Parliament  of  proceedings 
or  measures  which  the  government  may  adopt  upon 
their  recommendation.*    It  has  accordingly  been  the 
uniform  practice,  from  a  period  anterior  to  the  revolu- 
tion of  1688,  to  require  the  presence  of  the  attorney- 
and  solicitor-generals  of  England  in  the  House  of  Com- 
mons,^ to  assist  in  framing  laws,  and  in  carrying  on 
the  government  of  the  crown  in  Parliament.     The  same  . 
principle  applies  to  the  law  officers  of  the  crown  for 
Scotland  and  Ireland,  since  the  union  with  those  king- 
doms, but  the  practice  has  not  been  so  general  or  im- 
perative.^ 

In  1826,  when  Mr.  Canning  was  leading  the  House 
of  Commons  in  the  ministry  of  Lord  Liverpool,  he  wrote 
to  the  premier  representing  that  there  were  three  legal 
offices,  usually  parhamentary,  *  which  have  been,  for  the 
first  time,  suffered  to  go  out  of  Parliament  by  the  pre- 
sent government,  and  which,  if  not  restored  in  the  next 
House  of  Commons,  will  be  considered  as  lost  by  desue- 
tude,' viz.:  *  the  master  of  the  rolls,  the  judge  advocate, 
and  the  king's  advocate ;  all  important  in  the  highest 
degree  to  the  well  carrying  on  of  the  king's  business  in 
the  House  of  Commons,  and  all  within  my  memory,  and 

*  Hans.  D.  v.  162,  pp.  1338, 1340.  minister  who  has  charge  of  it.  Com. 

lb,  V.  194,  p.  1617;  v.  204.  p.  1600;  Pap.  1875,  v.  8,  Evid.  1030. 
V.206,  pp.  609-618;  v.  211,  p.  247.  *  British  Counter  Case,  Treaty  of 

The  atty.-geDl.  reads  through  every  Washington,  1871,  p.  163. 
Govt.  Bill  presented  to  Parlt.,  and  ^  See  «n<e,  p.  111. 

gives  his  opinion   upon   it    to    the  •'  See  antCf  p.  294. 
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till  of  very  late  years  useful  and  efficient  supporters  of 
the  administration.'  After  pointing  out  the  important 
services  that  could  be  rendered  by  these  officers,  he 
concluded  by  a  protest  to  his  chief  *  against  all  these 
defalcations  from  the  constitutional  and  accustomed 
support  of  the  government  in  the  House  of  Commons/* 
Since  this  letter  was  written,  the  office  of  king's  advocate- 
general,  though  continuing  to  be  held  during  pleasure, 
ceased  to  be  accounted  poUtical,and  therefore  disqualified 
the  incumbent  for  the  House  of  Commons.""  The  master  of 
the  rolls,  though  not  legally  disqualified  until  1873,  was 
not  previously  required  or  expected  to  find  a  seat  in 
Parhament.''  It  therefore  rests  with  the  attorney-  and 
solicitor-generals,  and  other  officers  above  enumerated, 
to  represent  the  legal  element  of  the  administration  in 
the  popular  chamber. 
Secretary  The  secretary  for  Scotland  and  keeper  of  the  great 
f^d  ami  ^^^^  ^®  charged  with  the  business  of  the  crown  in  Parlia- 
keeper  of    mcut  relating  to  Scotland. 

^e^great  Prior  to  the  Union,  and  for  a  short  period  subse- 
quently, the  office  of  secretary  of  state  for  Scotland 
was  in  existence.  It  was  abolished  in  1725  when  the 
Duke  of  Eoxburghe  was  removed  from  office.  It  was 
again  restored  in  1731,  and  the  appointment  was  last 
held  in  1745  by  the  Marquis  of  Tweeddale."* 

But  during  the  past  half-century  the  progress  of 
Scotland  in  wealth  and  population  has  been  so  remark- 
able, and  unparalleled  in  any  country  of  the  old  world,^ 
that  circumstances  demanded  additional  facilities  for 
transacting  Scottish  business  in  Parliament,  and  repeated 
efforts  were  made  in  the  Lower  House  to  revive  the 
office  of  a  minister  for  Scotland. 


*  Stapletm,     Canning    and    his  "  See  nnte,  p.  325. 

Times,  p.   Cll ;   and  see  Walpole's  °  Smith's  Secretary  for  Scotland, 

Life  of  Perceval,  v.  1,  p.  87.  p.  10. 

"  But  the  office  itself  was  abolished  p  Hans.  D.  v.  102,  p.  436. 

in  1872. 
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On  June  15,  1858,  a  motion  was  made  in  the  House  of  Commons  Attempts 
in  favour  of  the  appointment  of  a  secretary  of  state  for  Scotland,  ^^  ^^^ 
to  perform  the  political  duties  then  assigned  to  the  lord  advocate,    of  secre- 
Being  opposed  by  the  leading  members  of  the  government  and  of  ^^,^^^, 
the  opposition  the  motion  was  negatived.^  On  June  3, 1864,  a  motion     ^ 
was  made  for  the  appointment  of  a  select  committee  to  enquire  how 
far  the  number  of  the  members  of  the  administration  charged  with 
the  conduct  of  Scottish  a£&drs,  and  having  seats  in  Parliament,  is 
commensurate  with  the  requirements  of  that  part  of  the  United 
Kingdom.     This  motion  obtained  few  supporters,  and  after  a  brief 
discussion  was  withdrawn.' 

The  question  was  again  revived  in  1869,  when  Mr.  Gladstone 
(the  prime  minister)  informed  th^  House  of  CJommons  that,  in  conso 
quence  of  representations  informaUy  made  to  them  by  many  Scotch 
members,  the  government  proposed  to  enquire,  during  the  ensuing 
recess,  '  into  the  expediency  of  appointing  an  additional  parliamen- 
tary oflBicer  for  the  transaction  of  Scotch  business.'"  This  enquiry 
was  entrusted  to  a  commission  who  presented  an  elaborate  report  on 
March  11,  1870,  stating  that  it  was  inexpedient  to  appoint  for  Scot- 
land aB  independent  and  highly-paid  chief  secretary.^  On  July  22, 
the  chancellor  of  the  exchequer  informed  the  House  of  Commons 
that  the  Treasury  were  satisfied  that  the  Scotch  boards  were  very  well 
managed,  and  that  there  was  no  reason  to  make  any  great  change." 

On  March  12,  1872,  the  subject  was  again  introduced  on  a  motion 
that  a  select  committee  be  appointed  to  enquire  and  report  on  the 
best  means  of  promoting  the  despatch  of  Scotch  parliamentary 
business ;  but  Mr.  Gladstone  urged  the  withdrawal  of  the  motion. 
After  some  debate  the  House  was  counted  out.^ 

In  August,  1881,  the  Earl  of  Rosebery  was  appointed  under- 
secretary of  state  at  the  Home  Office  on  the  understanding  that  he 
should  be  virtually  minister  for  Scotland.  But  this  solution  of  the 
difficulty  did  not  prove  satisfactory,  as  his  lordship  resigned  in  June, 
1883. 

The  failure  of  a  Bill  to  pass  the  House  of  Lords,  which  was  in- 
troduced by  Sir  William  Harcourt  in  1883,  Creating  a  local  govern- 
ment board  for  Scotland,  exasperated  the  people  of  Scotland  to  such 
a  degree  that  a  public  meeting  was  held  in  Edinburgh  on  January 
16,  1884,  and  was  largely  attended  by  all  classes,  creeds,  and  shades 
of  politics.  Resolutions  were  passed  demanding  better  administra- 
tion of  Scotch  affiurs,  condemning  the  existing  method  of  despatch 


*i  Hans.  D  v.  160,  pp.  2118-2160.  Comm".  Com.  Pap.  1870,  v.  18. 
'  lb,  V.  176,  pp.  1168-1199.  »  Hans.  D.  v.  2a3,  p.  784. 

•  lb.  V.  198,  p.  1296.  ^  lb.  V.  209,  pp.  1853-1886. 

*  Rep.    Scotch   Offices    Enquiry 
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Secretary    of  exclusively  Scotch  business  by  English  departments,  and  asking 
(^^  ^*"     for  the  creation  of  the  office  of  minister  for  Scotland. 

This  resulted  in  the  introduction  of  a  Bill  by  Lord  Dalhousie  on 
May  17,  in  the  House  of  Lords,  providing  for  a  secretary  for  Scot- 
land. Though  the  Bill  passed  unanimously  a  second  reading  in  that 
House,  it  was  withdrawn  by  the  government. 

Finally,  on  May  15  of  the  following  year  (1885)  the 
Earl  of  Eosebery  introduced  a  Bill  in  the  House  of 
Lords  which  became  law.^  The  main  difference,  he 
pointed  out,  between  his  Bill  and  the  one  introduced  in 
the  previous  session  was  that  the  office  of  keeper  of  the 
great  seal  of  Scotland  was  attached  to  the  office  of  secre- 
tary for  Scotland.  In  the  House  of  Lords  amendments 
were  introduced  transferring  education  to  the  new 
minister  in  the  most  complete  form,  giving  power  to  the 
crown  to  appoint  the  secretary,  vice-president  of  the 
Scotch  education  department,^  and  assistance  to  the  new 
department  by  a  council  (consisting  of  members  of  the 
Privy  Council),  exercising  power  over  primary  and  en- 
dowed schools.  The  Bill  passed  the  House  of  Commons 
with  but  few  amendments. 

The  Act  transferred  the  whole  of  the  duties  performed  by  the 
secretary  of  state,  the  Privy  Council,  the  Treasury,  aiid  Local  Govern- 
ment Board  concerning  Scotland,  connected  with  poor  law,  lunacy, 
public  health,  public  works  loan,  fishery  board,  registration,  police, 
prisons,  parks,  roads  and  bridges,  rivers  pollution,  board  of  manu- 
factures, parliamentary  divisions,  local  taxations,  &c.  &c. 

This  Act  was  further  amended  in  the  session  of 
1887'  by  extending  the  jurisdiction  of  the  secretary  for 
Scotland,  and  vesting  in  him  all  the  powers  and  duties 
imposed  on  one  of  her  Majesty's  principal  secretaries 
of  state,  in  so  far  as  such  powers  and  duties  relate 
to  Scotland,  with  the  following  exceptions: — ^Factory 
and  Workshop  Act,  1878  ;  Coal  Mines  Eegulation  Act, 


«  48  &  49  Vict.  c.  61 .  y  Hans.  D.  v.  299,  p.  687. 

»  50  &  61  Vict.  c.  52. 
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1872 ;  Metalliferous  Mines  Kegulation  Act,  1872  ;  Ex- 
plosives Act,  1875 ;  Cruelty  to  Animals  Act,  1876,  and 
Eeformatory  and  Industrial  Schools  Acts,  1866-1879. 

The  oflBce  of  secretary,  which  may  be  filled  by  a 
member  of  either  House,  is  held  during  pleasure,  and 
the  salary  attached  to  it  is  2,000Z. 

The  lord-advocate  is  still  charged  with  the  legal 
business  of  the  crown  in  the  House  of  Commons  re- 
garding Scotland. 

in.  The  Responsibility  of  Ministers  of  the  Crown  to 
Parliament. 

1.  In  Mattbrs  op  Complaint  agatost  Partioulab  Ministbbs. 

Notwithstanding  the  modern  rule  of  parhamentary  ^^^ 
government,  whereby  responsibility  is  attached  to  the  ag^nst 
whole  administration  for  the  acts  of  the  several  mem-  SSSsters! 
bers  of  which  the  same  is  composed,  the  ancient  rule 
that  *  the  constitution  of  this  country  always  selects  for 
responsibiUty  the    individual  minister  who   does   any 
particular  act '  *  continues  to  hold  good,  and  is  directly 
applicable  in  cases  of  personal  misconduct,  for  which 
the  collective  administration  decline  to  be  answerable. 

The  growth  of  the  principle  of  collective  ministerial 
responsibiUty  was,  as  we  have  seen,  very  gradual,  and 
its  entire  acceptance  as  a  constitutional  dogma  of  but 
recent  date.^  So  lately  as  in  the  year  1806,  Mr.  Fox, 
when  secretary  of  state,  repudiated  the  notion  of  con- 
sidering the  whole  cabinet  to  be  responsible  for  every 
ministerial  act,  claiming  that  there  was  a  greater  security 
against  wrongdoing  in  holding  each  particular  minister 
directly  if  not  exclusively  responsible  to  Parliament  and 
to  the  country  for  the  management  of  his  own  depart- 


•  Earl  Grey,  in  Pari.  Deb.  t.  18,  p.  1076. 
^  See  aaUf  p.  133. 
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ment.  But  the  fallacy  of  this  position  was  exposed  by 
Lord  Castlereagh,  who  showed  that  the  proceedings  of 
the  House  of  Commons  in  regard  to  the  partition 
treaties,  in  1698,  proved  that  even  at  that  early  period 
all  the  prominent  members  of  the  ministry  were  equally 
held  accountable  for  a  particular  act  of  public  policy, 
and  not  merely  the  minister  who  had  been  instrumental 
in  giving  effect  to  the  same.* 

As  an  illustration  of  this  doctrine  note  the  debates 
in  the  House  of  Commons  on  July   9,  1782,  when  a 
particular  act  of  the  late  ministry  having  been  ques- 
•  tioned,  Mr.  Fox  himself  said  that  he  had  been  one  of 
that  ministry,  *  and  although  he  was  not  the  person  in 
whose  department  it  lay  to  advise  the  king  on  the 
subject,  still  he  held  himself  responsible  to  Parliament 
for  the  advice  that  was  given.'  ® 
CoUectiye         The  truc  doctrine  on  this  subject  was  afterwards 
buity.       enunciated  by  the  Earl   of  Derby,  in   the  following 
terms :  *  The  essence  of  responsible  government  is,  that 
mutual  bond  of  responsibility  one  for  another,  wherein 
a  government,  acting  by  party,  go  together,  frame  their 
measures  in  concert,  and  where  if  one  member  falls  to 
the  ground,  the  others,  almost  as  a  matter  of  course, 
faU  with  him.' ' 
Does  not  But  the  appHcatiou  of  this  principle  would  be  often 

Sl^nLr  P^^^^  ^^^  insuflBcient  for  the  ends  of  justice,  were  it 
miscon-  not  for  the  exception  imphed  in  Lord  Derby's  definition, 
and  which  admits  of  a  definite  and  unqualified  respon- 
sibility being  exclusively  attached  to  a  minister  of  the 
crown,  who  is  proved  to  have  done  anything  which 
renders  him  personally  liable  to  the  censure  of  Parha- 
ment,  or  to  punishment  by  legal  process.^  While  the 
general  responsibility  of  the  whole  administration  would 

^  Pari.  Deb.  v.  6,  pp.  310-327.  '  Huds.  D.  v.  134,  p.  834. 

•  Pari.  Hist.  v.  23,  p.  159.    See  «  As  to  illegal  or  oppressive  acta 

also  Lewis  AdmimstratioDs,  p.  289.  by  individual  ministers,  see  aiUe^  vol. 

And  ante,  vol.  1,  p.  106.  1,  p.  493. 
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not  suffice  to  screen  such  an  one  from  the  consequences 
of  his  own  misdeeds,  neither  would  it  necessarily  follow 
that  his  colleagues  should  be  made  accountable  for  the 
wrongful  acts  of  a  minister  in  a  matter  which  pecuUarly 
concerned  his  own  department,  unless  they  voluntarily 
assumed  a  share  of  the  responsibility,  or  were  proved 
to  have  been  implicated  therein. 

The  following  are  the  leading  cases  of  complaints  in 
Parliament  in  reference  to  the  misconduct  of  particular 
ministers.  In  none  of  these  cases  did  the  administration 
interpose?  to  prevent  enquiry  ;  nor  did  they  venture  to 
assume  responsibility  for  the  acts  alleged  to  have  been 
committed ;  wherefore  the  censure  of  Parhament  was 
confined,  or,  as  the  case  might  be,  its  investigations 
Umited  upon  each  occasion,  to  the  conduct  of  the 
individual  minister,  without  any  attempt  being  made  to 
affix  any  portion  of  the  blame  upon  his  colleagues. 

In  1805  Lord  MelviUe,  who  was  then  first  lord  of  the  admiralty,  Cases 
was  impeached  by  the  House  of  Commons  for  certain  irregularities  ^J  *r^™" 
committed  while  holding  the  ofl5ce  of  treasurer  of  the  navy.     After  gainst 
the  criminatory  vote  had  been  agreed  to  by  the  House,  Lord  Mel-   a  minister 
ville  -resigned  his  ministerial  ofl5ce.      It  was  nevertheless  deemed 
expedient  to  erase  his  name  from  the  list  of  privy  councillors; 
although  he  was  afterwards  acquitted  of  the  charges  preferred 
against  him.^ 

On  May  14,  1806,  resolutions  were  moved  in  the  House  of  Com- 
mons, charging  the  Earl  of  St.  Vincent  with  negligence,  misconduct 
and  dereliction  of  duty,  whilst  he  held  the  office  of  first  lord  of  the 
admiralty,  which  he  had  resigned  two  years  previously.  The  charges 
were  discussed  on  their  merits,  and  it  appearing  that  they  were  quite 
unfounded,  they  were  negatived  without  a  division.  Whereupon  Mr. 
Secretary  Fox  proposed  a  vote  of  thanks  to  Earl  St.  Vincent  for  his 
naval  administration,  which  was  agreed  to.^ 

In  1809  H.R.H.  the  Duke  of  York  was  charged  with  conniving 
at  the  corrupt  sale  of  military  commissions,  and  though  exculpated 
after  enquiry  by  the  House  of  Commons,  he  resigned  his  office.^ 

In  1809  Mr.  Perceval  and  Lord  Castlereagh  (two  prominent 
members  of  the  Duke  of  Portland's  administration)  were  charged  by 


*  Pari.  Deb.  vols.  8,  4,  6  passim,  »  Pari.  Deb.  v.  7,  pp.  168-214. 

State  Trials,  t.  29,  pp.  549-1481.  J  See  hnte,  vol.  1,  p.  669. 
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Com-  a  member  of  the  House  of  Commons,  in  his  place,  with  corrupt  and 

plainte        criminal    practices  at  parliamentary  elections.      But  after    brief 
^SStere.    ^^^^^8,  the  House  refused  to  entertain  the  complaint.^ 

In  1810  the  Earl  of  Chatham,  who  commanded  the  unfortunate 
Walcheren  expedition,  and  who  was  also  a  cabinet  minister,  was 
censured  by  the  House  of  Commons  for  having  irregularly  and  un- 
constitutionally reported  directly  to  the  king,  in  regard  to  that 
expedition,  instead  of  transmitting  his  report  through  the  proper 
channel.' 

In  1825  Lord  Chancellor  Eldon's  delays  in  adjudicating  upon 
cases  before  the  Court  of  Chancery  gave  rise  to  a  motion  in  the  House 
of  Commons  for  a  return  of  the  causes  pending  *  during  the  last 
eighteen  years,  wherein  judgment  has  not  yet  been  given,*  which  was 
allowed  to  pass,  though  it  gave  great  offence  to  the  chancellor,  who 
*  almost  came  to  a  determination,'  after  disposing  of  these  arrears, 
to  resign  his  oflBice.  This  investigation  led  to  the  introduction,  by 
ministers,  of  a  Bill  to  expedite  proceedings  in  chancery,  and  stimu- 
lated Lord  Eldon  to  greater  activity,  without  occasioning  any  minis- 
terial difficulties.™ 

In  1833  Mr.  Cobbett  moved,  in  the  House  of  Commons,  that  an 
address  should  be  presented  to  the  crown,  praying  that  Sir  R.  Peel 
might  be  dismissed  fyom  the  Privy  Council,  for  certain  acts  done  by 
him  when  in  office,  as  home  secretary,  which,  it  was  alleged,  had 
been  injurious  to  the  public  interests.  The  motion  was  negatived 
by  a  vote  of  298  to  4,  and  immediately  afterwards  it  was  ordered 
that  the  motion  itself  should  be  expunged  from  the  minutes,  as  being 
a  mere  personal  attack  upon  the  ex-minister,  not  justified  by  any 
parliamentary  grounds.** 

In  1844  Sir  James  Graham^  the  home  secretary,  complained  to 
the  House  of  Commons  of  remarks  made  by  a  member  of  the  House 
in  a  speech  delivered  at  Leeds,  which  reflected  injuriously  upon  his 
personal  conduct  as  a  member  of  Parliament  and  of  the  government. 
Upon  the  advice  of  Sir  Robert  Peel,  the  leader  of  the  House,  the 
complaint  was  fully  investigated,  after  which,  resolutions,  declaring 
that  the  charges  were  unfounded  and  calumnious,  were  agreed  to  by 
the  House.** 

During  a  debate  in  the  House  of  Commons  on  March  11,  1845, 


"^  Walpole's  Life  of  Perceval,  V.  329;    Hans.    D.    v.    129.    p.    551; 

1,  p.  329.     For  similar  complaints  Davenport  case,  lb,  v.  173,  p.  1392. 
against  ministers  of  the  crown,  see  ^  jintSf  vol.  1,  p.  269. 

Dublin  city  election,  Com.  Jour.  v.  ""  Campbell,  Chanc.  v.  7,  pp.  419- 

86,  pp.  734,  778;  Com.  Pap.  1831,  429. 

V.  4,  p.  447;   Mir.  of  Parlt.  1834,  »  Mir.  of  Pari.  1833,  pp.  1809- 

p.  2910;  see  Beresford  case,  Hans.  1822.- 

D.  V.  123,  pp.  128,  254,  717,  1569,  »  Com.  Jour.  v.  99.  pp.  236,  239. 

and  Warren's  Elec.  Committee,  p.  Hans.  D.  v.  74,  pp.  236,  299-308. 
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on  the  affairs  of  New  Zealand,  a  charge  was  preferred  against  Lord  Com- 
Stanley,  the  secretary  of  state  for  the  colonies,  by  a  member,  con-  ^^^^^ 
nected  with  and  representing  the  New  Zealand  Company,  to  the  ministers, 
effect  that  his  lordship,  after  agreeing  to  a  certain  arrangement  with 
the  company,  in  1843,  and  undertaking  to  give  instructions  to  the 
governor  of  New  Zealand  in  accordance  therewith,  had  afterwards 
transmitted  secret  instructions  to  the  governor  which  were  entirely 
inconsistent  with  his  previous  engagement  to  the  company.?    It  was 
agreed  that  an  opportunity  should  be  afforded  to  the  colonial  secre- 
tary of  rebutting  this  accusation.     Accordingly,  on  March  18,  the 
under-secretary  for  the  colonies  (Lord  Stanley  being  a  peer),  on  & 
motion  for  papers,  entered  into  full  explanations  in  vindication  of 
his  chief.     From  the  debate  which  ensued  it  was  evident  that  the 
House  acquitted  the  colonial  secretary  *  of  any  intention  to  deceive, 
or  of  amy  actual  deception.'  4 

On  February  29,  1864,  the  attention  of  the  House  was  called  to 
a  recent  trial  in  Paris  of  certain  Italians  for  a  conspiracy  to  assassi- 
nate the  Emperor  of  the  French,  at  which  the  name  of  Mr.  Stansf  eld, 
a  member  of  the  House,  and  the  civil  lord  of  the  admiralty,  was 
mentioned  as  having  been  in  personal  communication  with  some  of 
the  conspirators.  Mr.  Stansfeld  warmly  rebutted  the  implication, 
and  expressed  his  abhorrence  of  the  crime.^  Nevertheless,  on 
March  17  it  was  moved  to  resolve  *.That  the  statement  of  the 
procureur-g^n^ral  on  the  trial  of  Greco,  implicating  a  member  of  this 
House  8md  of  her  Majesty's  government,  in  the  plot  for  the  assassi  • 
nation  of  our  ally  the  Emperor  of  the  French,  deserves  the  serious 
consideration  of  this  House.'  After  much  debate,  the  motion  was 
negatived  by  a  majority  of  ten."  [Mr.  Stansfeld  was  present  in  the 
House  during  this  debate,  and  voted  against  the  motion.  This  pro- 
ceeding was  afterwards  commented  upon,  but  the  Speaker  decided 
that  it  was  no  infringement  of  the  nile  forbidding  the  vote  of  a 
member  upon  a  question  in  which  he  was  peculiarly  interested.]  ^ 
But  this  having  been  evidently  a  party  vote,  it  was  generally  sup- 
posed that  Mr.  Stansfeld,  considering  the  position  wherein  by  an  act 
of  indiscretion  he  had  placed  the  House  and  the  government,  should 
have  resigned.  It  appeared,  however,  that  at  the  outset  of  the 
enquiry  he  had  placed  his  office  at  the  disposal  of  the  crown,  but 
that  the  premier  (Lord  Palmerston)  had  refused  to  accept  of  his 
resignation.  This  occasioned  another  debata^  At  the  next  sitting 
of  the  House,  Mr.  Stansfeld  announced  that,  having  become  con- 
vinced that  he  had  ceased  to  bring  strength  to  the  government,  and 

p  Hans.  D.  v.  78.  p.  646.  •  lb,  v.  174,  pp.  260-283. 

^  lb.  pp.  896, 1094-2237.  *  lb,  p.  340. 

'  lb.  ▼.  173,  p.  1256,  and  see  lb,  «  lb.  p.  322. 
p.  1931. 
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fearing  that  he  might  prove  a  source  of  difficulty  and  a  cause  of 
embarrassment  to  them,  he  had  resigned  his  office.  He  then  pro- 
ceeded to  give  satisfactory  explanations  as  to  his  former  conduct. 
He  was  followed  by  Lord  Palmerstqn,  who  spoke  in  hi^  praise  of 
Mr.  Stansfeld,  and  declared  that  his  resignation,  which  was  much 
regretted,  had  been  entirely  voluntary.  The  matter  was  then 
dropped.^ 

On  May  26,  1876,  a  member  of  the  House  of  Commons  com- 
plained of  the  conduct  of  the  chancellor  of  the  duchy  of  Lan- 
caster in  excluding  the  tenants  of  the  duchy  from  the  benefits 
of  the  Agricultural  Holdings  Act  of  1875  :  and  moved  a  resolution 
that  it  was  undesirable  that  any  benefit  granted  to  the  public  by 
Parliament  should  be  neutralised  by  the  official  action  of  a  member 
of  the  administration  responsible  for  such  enactment.  But  after  a 
satisfactory  defence  of  his  conduct  by  the  chancellor  of  the  duchy, 
the  motion  was  negatived. 

On  July  17,  1876,  a  member  of  the  House  of  Commons  having 
declared  his  intention  of  making  public  enquiry  of  the  prime 
minister  as  to  the  course  he  intended  to  pursue  in  consequence  of 
certain  transactions  affecting  Lord  H.  Lennox,  the  chief  commis- 
sioner of  works,  which  had  been  brought  to  light  during  the  pro- 
ceedings in  a  recent  trial  at  law,  his  lordship  rose  and  stated  that  he 
had  resigned  his  position  at  the  Board  of  Works,  that  he  might,  as 
an  independent  member,  explain  and  vindicate  his  conduct  in  the 
matter  of  complaint  against  him.  He  then  proceeded  to  give  the 
required  explanations  ;  which  appeared  to  satisfy  the  House,  and 
after  a  few  remarks  from  the  premier,  and  the  member  who  pre- 
ferred the  complaint,  the  matter  was  dropped.^  *  The  disclosures  of 
the  Lisbon  tramway  case  forced  Lord  H.  Lennox  to  retire,  with  un- 
blemished honour,  but  in  proper  expiation  of  a  casual  mistake,  from 
a  post  he  was  occupying  to  the  satisfciction  of  everyone.'* 

In  the  following  cases  the  ministry  assumed  entire 
responsibility  for  the  proceedings  complained  of;  and 
the  question  was  accordingly  dealt  with  by  the  House 
as  one  of  confidence  in  the  administration. 

On  September  4,  1835,  Mr.  Hume  submitted  to  the  House  of 
Commons  a  series  of  resolutions,  condemnatory  of  the  terms  upon 
which  the  late  West  Indian   compensation  loan  had  been  con- 


^  Hans.  D.  v.  174,  pp.  396-401.  the  Privy  Council,  an/'<»,  vol.1,  p.  445. 
See  also  the  circumstances,  already  also  case  of  Lord  Chancellor  West- 
stated,  attending  the  resignation  by  bury  in  1 866,  lb,  p.  684. 
Mr.  Lowe,  in  1864.  of  the  vice-presi-  "  Hans.  D.  v.  230,  p.  1481. 
dency  of  the  Education  Committee  of         «  Sat.  Rev.  Dec.  30, 1876,  p.  81CI. 


THEIR  RESPONSIBILITY  TO   PARLUMENT  477 

tracted  by  Mr.  Spring  Rice,  the  chancellor  of  the  exchequer; 
whereby,  as  he  alleged,  a  serious  loss  had  been  sustained  by  the 
public.  The  chancellor  of  the  exchequer  rose  immediately  and 
entered  into  stn  elaborate  defence  of  the  transaction  ;  admitting, 
however,  that  it  was  one  *  on  which  the  House  ought  to  look  with 
extreme  attention,  if  not  with  some  jealousy,'  that  he  had  no  right  to 
complain  of  the  present  motion  ;  and  that,  if  it  were  substantiated, 
it  should  be  followed  up  by  an  address  to  the  king  to  remove  him 
as  well  from  the  office  he  held  as  from  his  councils  for  ever.  He 
concluded  his  defence  by  moving,  *That  the  terms  on  which  the 
said  loan  had  been  contracted  were  such  as  to  afford  the  most 
satisfactory  proof  of  the  public  credit  of  the  British  Empire.' 
Having  undertaken  to  refer  Mr.  Hume's  resolutions  to  an  eminent 
accountant  and  calculator,  the  chancellor  of  the  exchequer's  amend- 
ment was  agreed  to  without  a  division.y 

On  March  6,  1838,  Sir  William  Molesworth  moved,  in  the  House  Com- 
of  Commons,  an  address  to  the  Queen  to  declare  that  (Lord  Glenelg)  P^?*^^ 
the  present  secretary  of  state  for  the  colonies  did  not  enjoy  the  policy  of 
confidence  of  the  House  or  of  the  country,  being  deficient  in  the  ministers, 
qualities  of  *  diligence,  forethought,  judgment,  activity,  and  firm- 
ness.'    Ministers  at  once  met  this  motion  by  asking  the  House  to 
consider  it,  with  them,  as  an  attack  on  the  government  generally ; 
for  *in  this  country,  the  government  is  not  an  administration  of 
separate  and  distinct  departments  ;  but,   as  is  well  known,   the 
measures  ol  eack  department  are  submitted  to  the  consideration  of 
the  cabinet,  and  the  cabinet  is  responsible  in  its  individual  capacity 
for  the  policy  of  each   department,   though  the  execution  of  the 
measures  maj  rest  with  the  departments  themselves.'  *  After  a  long 
debate  on  the  colonial  policy  of  the  government,  the  motion  wfiia 
negatived  on  division.* 

In  the  sessions  of  1844  and  1845,  complaints  were  made  to  the 
House  of  Commons  by  Mr.  T.  S.  Duncombe  against  Sir  James 
Graham,  the  home  secretary,  for  an  alleged  arbitrary  and  illegal 
exercise  of  power  in  causing  certain  letters  to  be  opened  at  the  Post 
Office.  Committees  of  secrecy  were  appointed  by  both  Houses 
(that  of  the  Commons  being  proposed  by  Sir  James  Graham  himself) 
to  enquire  into  the  matter,  but  it  appeared  by  their  reports  that 
nothing  had  been  done  by  the  home  secretary  abusively  or  without 
legal  warrant.  Attempts  were  then  made  in  both  Houses  to  obtain 
the  consent  of  Parliament  to  an  amendment  of  the  law,  so  as  to 
prohibit  the  continuance  of  the  practice.     But  ministers,  while  con- 


y  Mir.  of  Pari.  1835,  pp.  2946-  *  lb.  pp.  2416,  2580 ;  see  Sir  R. 

2952.  Peel's    comments  on   this  case,   lb, 

«  Ld.  Palmerston,  Mir.  of  Pari.  1839,  p.  1722,  and  Hans.  D.  v.  160, 

1838,  p.  2429.  p.  582. 
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^r^'tii        «3nting  to  enquiry,  justified  the  conduct  of  the  home  secretary,  and 

apainst       assumed  entire  responsibility  for  the  same.** 

ministers.  On  June  17,  1850,  a  resolution,  proposed  by  Lord  Stanley,  was 

agreed  to  by  the  House  of  Lords,  censuring  the  policy  of  the 
government  in  relation  to  Greece.  This  resolution  was  especially 
aimed  at  the  conduct  of  Lord  Palmerston,  the  foreign  secretary. 
It  was  met  by  a  counter-resolution,  agreed  to  by  the  House  of 
Commons  after  a  protracted  debate,  approving  of  that  policy.  The 
defence  was  principally  undertaken  by  Lord  Palmerston,  whose 
speech  on  this  occasion  is  said  to  have  been  one  of  the  finest  ever 
delivered  in  Parliament.^'  Of  this  debate  Mr.  Disraeli  (as  a  leader 
of  the  opposition)  afterwards  remarked  that  he  approved  of  the 
manner  in  which  it  had  been  conducted,  for  although  the  motion 
*  involved  a  direct  impugnment  of  the  policy  of  the  department  over 
which  Lord  Palmerston  presided,'  he  repudiated  the  idea  that '  the 
transactions  of  the  particular  minister  could  be  dissociated  from  the 
policy  of  the  complete  cabinet.** 

On  February  19,  1852,  a  vote  of  censure  was  moved  in  the  House 
of  Commons  directed  against  the  conduct  of  Lord  Clarendon,  the 
lord-lieutenant  of  Ireland,  in  paying  a  newspaper  editor  out  of  the 
public  funds,  for  writing  in  defence  of  the  government  during  a 
time  of  disaffection  in  Ireland.  The  motion  was  as  follows  :  '  That, 
in  the  opinion  of  this  House,  the  transactions  which  appear  recently 
to  have  taken  place  between  the  Irish  government  and  the  editor  of 
a  Dublin  newspaper  are  of  a  nature  to  weaken  the  authority  of  the 
executive,  and  to  reflect  discredit  on  the  administration  of  public 
affairs.'  The  premier  (Lord  John  Russell)  defended  his  colleague, 
and  aUeged  that  such  practices,  though  never  resorted  t^  in  England, 
had  taken  place  in  Ireland  under  different  administrations,  and 
under  existing  circumstances  in  that  country  were  not  unjustifiable. 
The  motion  was  negatived  on  a  division.® 

On  July  23,  1869,  a  vote  of  censure  was  moved  in  the  House  of 
Commons  against  the  home  secretary,  for  alleged  arbitrary  proceed- 
ings in  invoking  a  statute,  the  repeal  of  which  had  since  been  re- 
commended by  ministers,  in  order  to  prevent  the  delivery  of  certain 
public  lectures.     But,  after  debate,  the  motion  was  negatived.^ 

On  July  16,  1877,  the  House  of  Commons  agreed  to  a  resolu- 
tion which  was  practically  a  vote  of  censure  upon  the  appointment 
of  Mr.  T.  D.  Pigott,  a  junior  clerk  in  the  War  Office,  to  the  office 

*  Hans.  D.  v.  75,  pp.  892,  974,  «  Hans.  D.  v.  Ill,  p.  1332 ;  v. 

1264;  V.  76,  p.  311;  v.  77,  pp.  668,  112,  pp.    107,  380,    739;   and  see 

834,  932 ;  v.  79,  p.  307 ;  v.  80,  p.  Ashley's  Life  of  Palmerston,  v.  1, 

10.;3;  Com.  Pap.  1844,  v.  14,  pp.  pp.  211-227. 

501,  506;    and  see  Broom,  Const  <»  Hans.  D.  v.  119,  p.  137. 

Iaw,  p.  616 ;  Mav,  Const.  Hist.  v.  2,  •  Ih,  v.  119,  pp.  764-824. 

p.  294.                  *  '  lb.  V.  108,  pp.  592-633. 
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6i  controller  of  stationery,  notwithstanding  that  a  select  committee 
of  the  House  had  recommended  that,  upon  the  next  vacancy,  the 
office  should  be  conferred  upon  a  practical  stationer  and  printer. 
The  explanations  by  the  chancellor  of  the  exchequer  in  defence  of 
this  appointment  were  partial  and  defective ;  so  that  the  impression 
existed  that  it  had  been  a  misuse  of  the  patronage  of  the  crown, 
for  party  purposes.  Earl  Beaconsfield  (the  premier),  however,  gave 
explanations  in  the  House  of  Lords,  which  entirely  removed  this 
impression.  These  explanations  were  afterwards  repeated  in  the 
House  of  Commons,  and  were  accepted  as  satisfactory.  Whereupon 
the  vote  of  censure  was  rescinded,  without  a  division.* 

In  the  following  cases,  the  ministry  were  relieved  Cases 
from  the  responsibility  they  would  otherwise  have  in-  ^ffe^ndlng 
curred  for  the  conduct  of  a  colleague  upon  a  particular  ^^ipisters 

,         1  .  .  «     1  .    .  \  resigned. 

occasion,  by  the  resignation  ot  the  mimster  whose  pro- 
ceedings had  been  questioned,  and  by  their  own  dis- 
avowal of  the  act  complained  of. 

Tn  June  1855,  during  the  progress  of  the  war  with  Russia,  Lord 
John  Russell,  being  then  secretary  of  state  for  the  colonies,  was 
sent  by  the  government  on  a  special  mission  to  Vienna.  He  there 
entered  into  engagements  for  a  treaty  of  peace  between  the  con- 
tending powers,  which  he  brought  home  and  laid  before  the  cabinet. 
His  colleagues,  however,  did  not  approve  of  the  treaty,  and  the 
matter  dropped.  The  war  proceeded,  and  Lord  John  Russell,  not- 
withstanding his  disapproval  of  it,  continued  in  the  cabinet.  These 
facts  having  leaked  out.  Lord  John  Russell  was  questioned  in  the 
House  of  Commons  on  the  subject,  when  he  justified  his  own  conduct 
and  position,  but  not  to  the  satisfaction  of  the  House.  Whereupon 
Sir  E.  B.  Lytton  notified  his  intention  to  move  a  vote  of  censure 
upon  his  lordship,  as  follows  :  *  That  the  conduct  of  our  minister 
in  the  recent  negotiations  at  Vienna  has,  in  the  opinion  of  this 
House,  shaken  the  confidence  of  this  country  in  those  to  whom  its 
affairs  are  entrusted.'  *»  It  being  probable  that  this  motion  would 
pass,  which  would  have  placed  the  cabinet  as  well  as  Lord  John 
Russell  in  an  awkward  predicament,  his  lordship  forestalled  the 
action  of  the  House  by  announcing,  on  July  16,  his  resignation  of 
office.  It  was  hinted  that  his  colleagues  had  urged  his  retirement, 
although  Lord  Palmerston  undertook  to  assume  the  responsibility  of 
defending  him  if  he  chose  to  remain.  At  all  events,  his  resignation 
had  no  sooner  been  notified  to  the  House,  than  Lord  Palmerston 


»  Hane.  D.  v.  234,  pp.  1840, 1943}  v.  236,  pp.  1330, 1477, 1669,  1690. 
«•  Ann.  Reg.  1866,  p.  164. 
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Cases  gave  assurances  that  the  projected  treaty  had  been  abandoned, 

where  and  declared  that  the  government  were  united  in  a  determination 
ministra  ^  prosecute  the  war  witii  vigour.  The  hostile  motion  was  then  with- 
resign.         drawn.* 

In  May  1858,  the  Earl  of  EUenborough,  being  then  president  of 
the  board  of  control,  wrote  a  despatch  to  Lord  Canning,  governor- 
general  of  India,  disapproving  of  a  proclamation  about  to  be  issued 
by  him  to  the  natives  of  India,  in  regard  to  their  conduct  during 
the  Indian  mutiny,  on  account  of  its  undue  severity.  This  despatch 
was  of  a  secret  and  confidential  nature,  yet  Lord  Ellenborough 
caused  it  to  be  communicated  to  both  Houses  of  Parliament  pre- 
maturely, and  without  the  sanction  of  the  premier  (the  Earl  of 
Derby)  or  of  any  other  members  of  the  cabinet.  Opinions  adverse 
to  the  despatch  having  been  generally  expressed  in  Parliament,  his 
lordship  promptly  assumed  entire  responsibility  for  it ;  and  trans- 
mitted to  the  Queen  direct  (and  not,  as  is  customary,  through  the 
premier)  his  resignation  of  office ;  notifying  his  colleagues  after- 
wards of  the  step  he  had  taken.  Shortly  after  this  occurrence,  on 
May  14,  the  Earl  of  Shaftesbury  submitted  to  the  House  of  Lords 
resolutions  disapproving  of  the  despatch,  and  censuring  its  premature 
publication.  In  moving  these  resolutions.  Lord  Shaftesbury  urged 
that  the  ministry  were  bound  by  the  act  of  their  colleague,  and 
ought  to  have  resigned  as  a  body,  and  not  permitted  Lord  Ellen- 
borough  to  be  the  sole  sufferer  for  an  act  which  must  be  regarded, 
constitutionally,  as  proceeding  from  the  cabinet  collectively.  In 
reply,  it  was  contended  by  the  premier  and  by  the  lord  chancellor 
that  'the  responsibility  of  a  cabinet  for  the  acts  of  each  of  its 
members  must  cease  when  a  particular  member  of  a  cabinet  assumes 
to  himself  the  blame  of  any  acts,  and  quits  the  cabinet  in  con- 
sequence ' ;  and  that  while  by  '  remaining  in  office  and  acting 
together,  all  the  members  take  upon  themselves  a  retrospective 
responsibility  for  what  any  colleague  has  done,'  that  responsibility 
ceases  if  they  disavow  and  disapprove  of  the  particular  act  upon  the 
first  occasion  that  it  is  publicly  called  in  question.  This  doctrine, 
Lord  Derby  showed,  was  confirmed  by  the  above-mentioned  case  of 
Lord  John  Russell,  in  1855.  As  regarded  the  substance  of  Lord 
Ellenborough's  despatch,  the  premier  declared  that  he  adopted  it, 
adhered  to  it,  and  stood  by  it ;  but  regretted  and  disapproved  of  its 
premature  publication.  He  alleged,  moreover,  that  the  severe  ex- 
pressions made  use  of  in  the  despatch  were  chiefly  attributable  to 
the  fact  that  certain  information  in  reference  to  the  intended  pro- 
clamation, which  had  been  communicated  by  Lord  Canning  to  the 

«  Hans.  D.  v.  139,  pp.  889-944,    95.    Martin's  Life  of  P.  Consort,  v. 
1204;  and   see   lb.  v.  J  50,  p.  059.     3,  p.  305. 
Asbley,  Life  of  Palmerston,  v.  2,  p. 
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ex-president  of  the  board  of  control  (Mr.  Vernon  Smith),  with  the  cases 
idea  that  he  was  still  in  office,  had  been  withheld  from  the  new   where 
government.     At  the  close  of  this  debate,  the  previous  question  was  off^p^^^gT 
put  on  the  proposed  resolutions,  and  negatived.^     On  the  same  day,  resign. 
a  similar  vote  of  censure  was  moved  in  the  House  of  Commons,  but 
condemning  in  more  explicit  terms  the  writing  of  the  despatch,  as 
well  as  its  premature  publication.     An  amendment  was  proposed 
thereto,  to  resolve  that  the  House  would  abstain  from  expressing 
any  opinion  on  Lord  Canning's  proclamation  until  it  had  further 
information  on  the  subject.     After  four  nights'  debate,  the  resolu- 
tion and  amendment  were  both  withdrawn ;  the  ministry  having 
rested  their  defence  on  similar  grounds  to  those  taken  in  the  House 
of  Lords.^    In  the  course  of  the  debate,  Mr.  Vernon  Smith  (ex- 
president  of  the  board  of  control)  was  induced,  after  repeated 
refusals,  to  communicate  to  the  House,  through  Lord  Palmerston, 
the  extracts  on  public  affairs  from  letters  received  by  him  since  his 
resignation  of  office,  from  Lord  Canning.^ 

The  extent  to  which  the  responsibility  of  a  minister  Past  mis- 
of  the  crown  for  misbehaviour  in  office  remains  in  m^^steraf 
operation  after  his  retirement  from  the  cabinet,  and  iiow  dealt 
the  appropriate  proceedings  to  bring  such  an  offender 
within  the  reach  of  parUamentary  censure  and  punish- 
ment, were  the  subjects  of  discussion  in  the  House  of 
Commons  in  1855,  after  the  report  of  the  Sebastopol 
committee,  which  exposed  a  grievous  amount  of  mis- 
management on  the  part  of  certain  ministers  who 
held  office  during  the  early  stages  of  the  Eussian  war. 
The  following  conclusions  were  arrived  at  upon  that 
occasion,  viz. :  that  a  new  ministry  should  not  be  held 
accountable  for  the  misconduct  of  one  of  their  number 
under  a  previous  administration ;  and  that  the  only 
available  methods  of  procedure  against  an  ex-minister 
of  the  crown  were  by  parUamentary  impeachment ;  or, 
by  addressing  the  crown  to  remove  his  name  from  the 
list  of  the  Privy  Council,  or  otherwise  to  proceed  against 
him  by  due  process  of  law."    But  where  the  matter 


J  Hans.  D.  v.  150,  pp.  579-670.  brancer,  1857-8,  p.  77.    Martin,  Life 

^  lb,  pp.  674-1060.  of  Pr.  Consort,  v.  4,  pp.  222-232. 
*  lb.  p.  925;  see  comments  upon  ™  See  ante,  vol.  1,  pp.  540-543. 

this  case,  in  Smith,  Pari.  Remem- 
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Miscon-     complained  of  is  less  serious,  and  admits  of  justification; 

listers,  i*  ^^  usual  for  the  House  of  Commons  to  receive  and 
accept  from  the  ex-minister  who  advised  the  same  an 
explanation  of  his  conduct  in  relation  thereto.*^ 

The  last  impeachment  in  England  was  in  1805,  in  the  case  of 
Lord  Melville,  for  alleged  malversation  in  office.®  After  the  resigna- 
tion of  Mr.  Pitt,  in  1801,  a  motion  was  made  in  the  House  of  Com- 
mons for  an  address  to  the  king,  to  thank  his  Majesty  '  for  having 
been  pleased  to  remove  the  Right  Hon.  W.  Pitt  from  his  councils ' ; 
but  an  amendment  was  proposed,  to  substitute  resolutions  expressing 
a  high  sense  of  the  value  of  Mr.  Pitt's  public  services,  and  of  the 
wisdom,  energy,  and  firmness  of  the  government  during  his  adminis- 
tration.    This  amendment  was  agreed  to  by  the  House.? 

Eesponsibility  to  Parliament  permits  of  and  ensures 
a  greater  degree  of  vigilance  over  the  acts  of  public 
men  than  was  attainable  under  prerogative  government. 
Consequently,  it  tends  to  prevent  the  commission  of 
political  crimes,  such  as  disgraced  our  history  in  former 
periods,  and  which  compelled  a  recourse  to  the  extreme 
measure  of  impeachment.  On  the  other  hand,  it  has 
substituted  the  milder  but  more  eflScient  punishments 
of  censure  and  deprivation  from  office  for  such  minis- 
ters as  have  justly  incurred  the  displeasure  of  Parlia- 
ment by  incapacity,  misconduct  or  misgovernment. 
Impeachments,  however,  though  rarely  necessary  under 
our  modern  political  system,  may  still  be  resorted  to 
on  suitable  occasions.^  Since  Walpole's  downfall — * 
when  the  last  attempt  was  ineffectually  made  to  impeach 
a  minister  of  the  crown  for  political  offences'' — ^it  has 


"  Appointment  of  Deputy-Master  tat« '  appeal  to  electoral  body.    Hans, 

of  the  Mint,  Hans.  D.  v.  195,  p.  31.  D.  v.  218,  p.  1101. 

Appointment  of  the  Lord-Lieut,  of  °  See  aniej  p.  478. 

Cumberland  and  Westmoreland,  lb.  ^  Com.  Jour.  v.  67,  p.  419 ;  Earl 

p.  7iil.    Examination  of  Mr.  Corry,  St.  Vincent's  case,  ante,  p.  473 ;  Sir 

ex-first  lord  of  the  admiralty,  before  K.  Peel's  case,  ante,  p.  474. 

Com*,  on  Public  Accts.  in  1869.   See  •»  See  May.  Const.  Hist.  v.  1,  p. 

Second  Rep.  pp.  iv.,  as.     Com.  Pap.  464;  May,  Prac.  of  Pari.  ch.  23; 

1868-9,  V.  6.    See  proposed  Vote  of  and  see  Sir  W.  Molesworth's  speech. 

Censure  upon  Gladstone  Ministry  on  Mir.  of  Pari.  1836,  p.  1306. 

April    24,    1874,    for    advising    an  '  See  ante,  p.  169. 
'  abrupt '  dissolution,  and  a  *  precipi- 
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been  the  salutary  practice,  although  not  strictly  accord- 
ing to  the  theory  of  our  constitution,  to  consider  the  loss 
of  office  and  the  public  disapprobation  as  punishments 
sufficient  for  errors  in  the  administration  not  imputable 
to  personal  corruption."  But  should  any  case  of  admin- 
istrative abuse,  or  malfeasance  in  office, — either  by  a 
responsible  minister  of  the  crown  or  by  any  other  high 
public  functionary — hereafter  occur,  of  sufficient  gravity 
to  justify  a  proceeding  of  such  peculiar  solemnity,  it 
would  be  appropriate  to  resort  to  this  ancient  remedy 
for  the  investigation  and  redress  of  political  offences.* 

In  the  event  of  the  head  of  a  responsible  department  Neglect  of 
of  state  absenting  himself,  from  whatever  cause,  from  j^^^^^®* 
the  fulfilment  of  his  official  duties,  it  would  be  proper  minister, 
to  take  notice  of  the  matter,  in  Parliament,  and,  if 
necessary,  to  invite  action  thereon. 

When,  in  February  1865,  Lord  John  Kussell  was  sent  as  pleni-  precedent, 
potentiary  to  Vienna,  to  discuss  with  the  representatives  of  other 
powers  the  terms  on  which  a  treaty  of  peace  with  Russia  might  be 
concluded,  he  was  not  a  member  of  the  administration  ;  but,  upon 
the  reconstruction  of  the  cabinet,  on  February  22,  a  telegram  was 
transmitted  to  his  lordship  at  Vienna  offering  him  the  seals  of  the 
Colonial  Office,  which  he  immediately  accepted. *>  On  March  9  the 
Earl  of  Derby  took  notice  in  the  House  of  Lords  of  *  the  very  great 
inconvenience  and  injury  to  the  public  service '  occasioned  by  the 
absence  from  the  country  and  from  his  official  duties  of  the  colonial 
secretary  ;  more  especially  as  no  under-secretary  had  been  yet 
appointed  to  represent  the  department  in  the  House  of  Commons. 
Earl  Granville  (the  president  of  the  council)  replied,  that  for  the 
present  the  home  secretary  (Sir  George  Grey)  would  also  take 
charge  of  the  Colonial  Department,  being  *  formally  and  technically ' 
competent,  as  a  secretary  of  state,  to  control  any  branch  of  the 
secretariat.^  On  March  12  Sir  John  Pakington  called  attention,  in 
the  House  of  Commons,  to  the  same  matter.     He  characterised  the 


•  Macaulav,  Essays,  v.  1 ,  on  Hal-  by  impeachmeTit  against  Governor 

lam's  Const.  History,  p.  '204t,    And  Eyre  was  mooted  in  the  H.  of  O.  in 

see  Am.  L.  Rev.  for  Nov.  1^82  on  1806.     Hans.  D.  v.  184,  p  18;J8. 
impeachable  ofl'ences  under  the  U.S.  "  An.  Reg.  1855,  p.  53 ;  Appx. 

Const.  pp.  208,  209. 

»  Amofl,  Fifty  Years  of  Enj?.  Const.  '  Ilans.  D.  v.  1 37,  p.  336. 

p.  345.  The  expediency  of  proceeding 
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Prece-         absence  of  the  colonial  secretary  on  a  special  mission  as  '  most  nnnsaal 
dent.  and  extremely  unsatisfactory ' ;  the  only  precedent  for  it  being  when 

a  foreign  secretary  had  gone  abroad  to  conduct  negotiations,  which, 
however,  were  closely  connected  with  his  particular  department. 
Lord  Palmerston  (the  prime  minister)  defended  the  arrangement ; 
alleging  that  it  would  be  of  brief  duration,  and  that,  meanwhile,  the 
colonial  business  would  not  be  neglected.^  On  March  30  Sir  John 
Pakington  again  mooted  the  matter,  intimating  that  it  was  under- 
stood that  Sir  G.  Grey  had  been  obliged  to  relinquish  the  additional 
duties  laid  upon  him,  and  that  they  had  been  assumed  by  the  premier 
himself.  He  gave  notice  that  if,  after  the  Easter  holidays,  the  in- 
terests of  the  Colonial  Office  were  not  better  attended  to,  he  should 
take  .the  sense  of  the  House  upon  the  question.  Sir  G.  Grey  ad- 
mitted that  the  facts  had  been  correctly  stated,  and  that  the  present 
arrangements  could  not  be  sanctioned  for  any  length  of  time  ;  but 
declared  that  the  prime  minister  was  constitutionally  competent  to 
take  temporary  charge  of  any  department.^  Parliament  was  after- 
wards informed  that  Lord  John  Russell  would  probably  be  at  his 
post  by  April  28.  In  point  of  fact,  he  resumed  his  seat  in  the  House 
of  Commons  on  April  30,  when  no  further  reference  was  made  to 
his  absence.7 

In  1871  objection  was  taken  in  both  Houses  to  the  absence  of 
Mr.  Childers,  first  lord  of  the  admiralty,  during  the  early  part  of  the 
session,  on  account  of  the  state  of  his  health,  and  within  a  month 
afterwards  his  resignation  took  place.* 


2.   In  REGARD  TO  THE  ADMINISTRATION  COLLECTIVELY. 

Minis  The  responsibility  of  the  ministers  of  the  crown  to 

teriai  Parliament,  as  it  is  now  understood,  is  practically  a  re- 
aibiiity.  sponsibiHty  to  the  House  of  Commons.  For,  notwith- 
standing the  weight  and  authority  which  is  properly 
attached  to  the  opinion  of  the  House  of  Lords  upon 
affairs  of  state,  the  fate  of  a  minister  does  not  depend 
upon  a  vote  in  that  House.*  *The  Lords  may  some- 
times thwart  a  ministry,  reject  or  mutilate  its  measures, 
and  even  condemn  its  policy ;  but  they  are  powerless 
to  overthrow  a  ministry  supported  by  the  Commons,  or 

^  Hans.  D.  v.  137,  pp.  410-426.     •  See  anU,  vol  l,pp.  87-41. 119. 

«  iA.pp.  1405, 1416.  Hans.  D.  v.  188,  p.  133 ;  v.  208,  p. 

y  Ih.  pp.  1603,  1785,  1791,  1961.  487. 
•  lb,  V.  204,  pp.  297,  466,  1606. 
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to  uphold  a  ministry  which  the  Commons  have  con- 
demned.' ^  But  the  verdict  of  the  House  of  Commons 
itself  derives  its  strength  and  efficacy  from  its  being  a 
true  reflex  of  the  intelligent  will  of  the  whole  commu- 
nity. Until  a  vote  of  the  Commons  has  been  ratified 
by  the  constituent  body,  it  will  seldom  be  regarded  as 
conclusively  determining  upon  the  existence  of  a  minis- 
try. When,  in  1848,  Sir  Kobert  Peel  was  first  informed 
of  the  overthrow  of  royalty  in  France,  and  the  procla- 
mation of  a  republic,  he  shrewdly  remarked  : — *  This 
comes  of  trying  to  carry  on  a  government  by  means  of 
a  mere  majority  of  a  chamber,  without  regard  to  the 
opinion  out  of  doors.'  ® 

The  prerogative  of  the  crown,  in  the  choice,  nomi-  when 
nation,  and  dismissal  of  ministers,  and  the  circumstances  ?^^*««» 

'        ,  ,  '  ,  have  no 

under  which  Parliament  may  lawfully  interfere  there-  majority 
with,  have  already  engaged  our  attention  in  a  former  ^  ^^ 
chapter  ;  wherein  it  has  also  been  shown,  that  the  lack  °^o^- 
of  a  majority  in  the  House  of  Commons,  favourable  to  the 
choice  of  the  sovereign,  however  undesirable,  and  even 
objectionable,  as  a  general  rule,  does  not  operate  as  a 
positive  restraint  or  limitation  upon  that  choice  in  the 
first  instance.*  The  recognition  of  this  principle  serves 
not  only  to  secure  for  the  sovereign  a  legitimate  share 
in  the  direction  of  the  government,  but  is  otherwise 
valuable.  For  it  will  sometimes  happen  that  a  ministry, 
though  in  possession  of  the  general  confidence  of  Par- 
liament, loses  for  a  time  its  popularity:  and  until  it 
shall  have  become  capable  of  again  administering  the 
government  in  harmony  with  the  House  of  Commons,  it 
is  necessary  and  advisable  that  it  should  relinquish  the 
helm  of  the  state  into  other  hands.  The  new  adminis- 
tration, selected  by  the  crown  from  an  opposite  political 
party,  has  meanwhile  an  opportunity  of  vindicating  the 

*  May,  Const.  Iliat.  v.  1,  p.  467. 

«  Cobden,  Political  Writings,  v.  2,  p.  232,  n. 

*  See  ante,  vol.  1,  pp.  816-320. 
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choice  of  the  sovereign,  and  of  winning,  in  its  turn,  the 
favour  of  Parliament — ^without  which  it  must  speedily 
fall — by  skilful  administration  and  by  an  acceptable 
pohcy.**  This  is,  in  itself,  a  public  advantage,  for  a  long 
unbroken  tenure  of  power  on  the  part  of  any  ministry 
ha;3  a  natural  tendency  to  beget  corrupting  influences, 
and  to  create  an  injurious  sense  of  irresponsibility.® 
teJ^rex.  ^^  ^  ^^  ^^^  utmost  importance  that  there  should  be 
pianationfl.  a  Complete  understanding  between  the  members  of  a 
newly-appointed  administration  and  the  Houses  of  Par- 
liament. It  is,  therefore,  customary  upon  the  formation 
of  a  new  ministry,  for  explanations  to  be  immediately 
given  in  both  Houses,  if  they  are  then  in  session,  and 
if  not,  as  soon  as  possible  after  they  have  met.'  This 
course  was  pursued  in  1782,  upon  the  reconstruction 
of  the  Whig  ministry  under  Lord  Shelburne,  consequent 
upon  the  death  of  the  late  premier,  Lord  Eockingham, 
when  the  principles  which  constituted  the  basis  whereon 
the  new  ministry  was  formed  were  communicated  to  the 
Lords  and  Commons  on  July  9  and  10.*  In  like  manner, 
when  Sir  R.  Peel  resigned  on  the  Corn  Law  question,  in 
1845,  and,  after  an  ineflectual  attempt  by  Lord  John 
Russell  to  form  a  ministry,  resumed  office,  with  enlarged 
powers,  these  events  having  occurred  during  a  recess, 
upon  the  reassembling  of  Parliament  ministerial  ex- 
planations were  given  in  both  Houses ;  voluntarily,  by 
Sir  Robert  Peel,  in  the  Commons,  and,  in  compliance 
with  a  formal  request,  by  the  Duke  of  Wellington,  in 
the  Lords.*"  Until,  however,  the  reappointment  of  the 
Palmerston  administration,  in  1859,  it  was  accounted 
sufficient  if  the  ministerial  statement  was  made  by  the 
premier  in  his  own  chamber,  without  it  being  needful 

^  See  Ed.  Rev.  v.   126,  _p.  562.  •  Lewis,  Administrations,  p.  419. 

Mr.   Gladstone   in  N.  Am.  Kev.  v.  *  Mir.  of  Pari.  1836,  p.  61. 

127,  p.  203.     For  cases  of  ministers  »  Pari.  Hist.  v.  23,  np.  152-189  ; 

accepting  office  without  a  majority  in  and  see  ante,  vol.  1,  p.  141. 

tbeH.ofC.,8eea?*^c,vol.l,pp.317-  »*  Hans.  D.   v.  83,  pp.  68,  165, 

820  J  also  Hans.  D.  v.  191,  p.  J  704.  1003. 
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to  repeat  it  in  the  other  House.*  But,  owing  to  com-  Minis- 
plaints,  in  1858,  of  the  irregularity  of  this  course,  it  pi^tlona 
has  since  been  the  usual,  though  not  the  invariable, 
practice  for  ministerial  statements  upon  a  change  of 
ministry  to  be  addressed,  simultaneously,  if  possible,  to 
both  Houses,  the  consent  of  the  crown  to  such  disclo- 
sures having  been  duly  obtained.* 

When  Earl  Russell  succeeded  to  the  premiership  upon  the  death 
of  Lord  Palmerston,  in  1866,  no  ministerial  statement  was  made  to 
either  House,  upon  the  meeting  of  Parliament.  When  the  Earl  of 
Derby  took  office  in  July,  1866,  he  made  his  statement  in  the  House 
of  Lords,^  and  it  was  not  repeated  to  the  Commons.  But  when  Mr. 
Disraeli  replaced  Lord  Derby,  as  premier,  a  ministerial  statement 
was  addressed  to  each  House  on  March  5,  1868.^ 

But  the  House  '  has  no  right  to  ask  for  more  than 
a  general  exposition  of  the  main  principles  on  which  a 
government  is  formed.  It  has  no  right  to  enquire  into 
all  the  conditions  which  may  have  taken  place  between 
the  several  members  of  the  government.'  Any  arrange- 
ments, however,  which  have  been  *  specially  referred  to ' 
in  debate  by  new  ministers  as  the  *  stipulations  and 
conditions '  upon  which  they  agreed  to  accept  office, 
may  be  suitably  enquired  into  by  other  members."" 

When  Lord  John  Russell  was  appointed  prime  minister  in  1846,  Prece- 
upon  the  resignation  of  Sir  Robert  Peel,  the  Whig  party  being  then  dent, 
in  a  considerable  minority  in  the  House  of  Commons,  Mr.  T.  S. 
Buncombe  enquired  what  were  the  principles  on  which  the  new 
government  was  formed,  and  the  policy  they  intended  to  pursue  ? 
observing  that,  *  according  to  all  parliamentary  usage,  when  a  new 
man  became  prime  minister,  he  had  felt  it  a  duty  due  from  him  to 
the  country  and  to  the  people  to  explain  to  Parliament  on  the  first 
occasion  the  principles  on  which  his  government  would  be  con- 
ducted.' Lord  John  Russell  questioned  the  necessity  for  any  such 
explanation  ;  observing,  that  he  had  been  a  member  of  the  House  for 
more  than  thirty  years,  proclaiming  and  declaring  his  opinions  on 
almost  every  occasion,  so  that  they  could  now  be  no  secret  to  the 

»  See  Lord  John  RusselL   Hans.  *  lb.  v.  184,  p.  726. 

D.  V.  124,  p.  17.  *  Ih.  V.  190,  pp.  1104, 1116. 

i  See  Hans.  D.  v.  154,  pp.  467,  "  Mr.  Disraeli,  confirmed  bv  Mr. 

478.  Gladstone.    Hans.  D.  v.  138,  p.  2039. 
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Prece-         House.     Nevertheless,  in  reply  to  enquiries  that  had  been  made  in 
dent.  regard  to  his  intended  policy  on  certain  great  public  questions,  he 

admitted  that  he  was  bound,  as  far  as  he  could,  to  state  his  opinion 
as  to  the  mode  in  which  the  government  should  be  conducted  in 
respect  to  those  particular  questions  :  and  he  did  so  at  considerable 
length,  refraining,  however,  from  pledging  himself  to  any  particular 
course  ^ith  regard  to  some  of  those  questions." 

On  February  27,  1852,  when  the  Earl  of  Derby  took  office,  he 
explained  the  general  principles  upon  which  his  administration 
would  be  conducted.  But  afterwards,  in  reply  to  an  enquiry  as  to 
the  intended  ^licy  of  ministers  in  reference  to  the  com  laws,  Lord 
Derby  claimed  the  right  of  abstaining  from  any  positive  declara- 
tions on  the  subject  until  after  the  election  of  a  new  House  of 
Commons,  when  ministers  would  adopt  a  policy  in  accordance  with 
the  general  opinions  of  the  country  therein  expressed.**  Upon  the 
return  of  Earl  Derby  to  power,  in  1866,  the  new  ministers  again 
claimed  the  right  of  refraining  from  an  explicit  statement  of  certain 
parts  of  their  intended  policy  until  the  subject  matter  thereof  should 
be  brought  before  Parliament  in  the  ordinary  manner,  i.e.  by  the 
introduction  of  a  Bill  for  the  settlement  of  the  particular  question.? 
On  March  1,  1858,  upon  the  reappointment  of  the  Earl  of  Derby 
as  premier,  he  stated  in  the  House  of  Lords  the  general  princi- 
ples upon  which  he  would  carry  on  the  government.^  No  similar 
statement  was  made  in  the  Commons.  Accordingly,  on  March  12, 
after  the  new  ministers  had  been  re-elected,  Mr.  Osborne  expressed 
his  surprise  that  no  account  had  been  given  to  that  House  of  the 
policy  intended  to  bo  pursued  by  ministers.  He  trusted  that  when 
the  new  chancellor  of  the  exchequer  asked  a  vote  in  supply,  he 
would  be  prepared  to  give  the  House  some  programme  of  his  in- 
tended measures,  and  that  the  House  would  grant  no  supplies  until 
he  had  done  so.  The  House  then  went  into  committee  on  the  navy 
estimates,  when  Sir  J.  Pakington  (first  lord  of  the  admiralty)  de- 
precated the  observations  just  made,  and  said  that  the  premier  had 
given  the  required  information  *  in  another  place,'  and  the  chancellor 
of  the  exchequer  (Mr.  Disraeli)  and  other  ministers,  in  their  ad- 
dresses to  their  constituents :  any  repetition  of  these  statements 
would,  he  thought,  be  a  waste  of  time.*"  On  March  15  Mr.  Osborne 
again  adverted  to  the  unusual  course  taken  by  ministers  in  omitting 
any  explanations  of  their  intended  policy  to  the  House,  and  expressed 
astonishment  at  being  referred  to  statements  made  elsewhere  on  the 
subject.     He  also  characterised  Lord  Derby's  explanations  in  the 


»  Hans.  P  V.  87,  pp.  1168-1185.  p  lb.  v.  184,  pp.  907-909. 

«»  lb.  V.  119,  pp.  889-006,  908-  i  lb.  v.  149,  p.  22. 

1014.  '  Ih.  pp.  106, 107,  111. 
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House  of  Lords  as  being  vague  and  incomplete.  In  reply,  Mr. 
Disraeli  denied  that  it  was  an  essential  or  invariable  practice  for 
ministers  to  offer  to  the  House  a  formal  programme  of  the  mea- 
sures they  intend  to  bring  forward,  or  of  the  principles  they  profess. 
He  showed  that,  according  to  precedent,  when  the  premier  wqa  a 
peer,  it  was  unnecessary  to  repeat  in  the  Commons  any  statement 
he  might  have  addressed  to  the  Lords.  And  he  declined  to  give  the 
House  any  additional  information  upon  the  policy  of  the  government 
beyond  that  which  had  already  been  communicated  elsewhere.  Lord 
John  Kussell  reiterated  his  conviction  that  it  wcui  unnecessary  for 
a  minister  on  taking  office  to  make  a  declaration  of  his  policy,  and 
urged  upon  the  House  their  duty  to  abstain  from  an  attempt  to 
embarrass  the  Queen's  ministers  upon  their  first  appointment,  and 
to  judge  of  them  by  their  measures.  After  a  few  remarks  from 
other  members  the  matter  was  dropped.' 

The  most  eminent  authorities  agree  that  when  a  Expiana- 
cabinet  is  reconstructed,  it  is  as  necessary  to  enter  into  Je^n°^ 
explanations   as  when  a  total  change  of  government  structions. 
takes  place;   and  particularly  in  order  to  avoid  the 
imputation  of  intrigue.*   But  the  practice  in  this  respect 
is  of  recent  origin,''  and  has  not  been  uniform.     Up  to 
the  year  1854,  repeated  instances  occurred  of  partial 
changes  in  an   existing  administration  in  relation  to 
which  no  information  was  communicated  to  Parlia- 
ment ;  ^  while,  on  other  and  similar  occasions  prior  to 
that  time,  such  information  was  freely  given. 

In  1853  Lord  Pahnerston  tendered  his  resignation,  as  home 
secretary,  on  account  of  differences  with  his  colleagues  in  regard  to 
Parliamentary  reform,  and  on  the  Eastern  question,  but  upon  certain 
concessions  being  made  to  his  views  he  consented  to  remain  in  office. 
All  explanations  upon  the  matter  were  declined  in  Parliament.^ 

It  is  now  afforded,  as  a  matter  of  course,  to  both 
Houses."" 

•  Hans.  D.  v.  149,  pp.  182-222.       D.  v.  130,  p.  94 ;  lb,  v.  132,  p.  80 ; 

*  Mr.  Disraeli,  Mir.  of  Pari.  1840,    v.  134,  p.  921. 

pp.  24,  70.  ^  Ashley,  Life  of  Palmerston,  v. 

"  See,  in  regard  to  Mr.  Pitt's  resig-  2,  pp.  18,  55. 
nation  in  1801,  ante,  vol.  1,  pp.  146,  ^  See  Mir.  of  Pari.  1839,  p.  114 ; 

149.  Hans.  D.  v.  134,  p.  335 ;  lb.  v.  185, 

^  See    Mir.  of  Pari.  1830,  pp.  pp.  1284, 1323, 1339. 
5231,  5238;  lb.  1840,  p.  23;  Hans. 


400  THE  MINISTERS   OF  THE   CROWN. 

Bxplana-  But  when,  in  1867,  three  dukes  were  appointed  to  fiU  up  vacancies 

tions.  -j^  j^j.j  Derby's  ministry,  occasioned  by  resignations  the  causes  of 

which  had  been  fully  explained  to  both  Houses,  no  further  expla- 
nations were  made  on  behalf  of  the  newly-appointed  ministers.  The 
bare  fact  was  stated  to  the  Commons,  but  nothing  seems  to  have 
been  said  about  it  in  the  Lords.^  Upon  the  appointment  of  Mr. 
Goschen  to  be  first  lord  of  the  admiralty,  vice  Mr.  Childers,  re- 
signed, no  explanations  were  given.* 

When  Mr.  Gladstone  retired  from  the  cabinet,  before  the  begin- 
ning of  the  session  of  1845,  owing  to  a  difference  with  his  colleagues 
in  regard  to  a  proposed  increase  of  the  Maynooth  grant,  he  availed 
himself  of  the  debate  on  the  address  at  the  opening  of  Parliament  to 
explain  the  cause  of  his  resignation.  He  said  that  he  *  freely  and 
entirely  recognised  the  claim  of  the  House  to  be  correctly  informed 
of  the  motives  which  lead  members  either  to  accept  ofl&ce  under  the 
crown,  or  to  undertake  the  scarcely  less  grave  responsibility  of 
quitting  it ;  and,  therefore,  could  not  refuse  to  give  some  account  of 
what  had  recently  occurred  with  respect  to  himself.' » 

When  Lord  John  Russell  resigned  his  position  in  Lord  Aberdeen  s 
ministry,  in  1855,  he  notified  the  House  of  Commons,  through  a 
friend,  that  he  *  would  take  an  early  occasion  of  stating  the  grounds ' 
of  his  resignation.  Next  day  he  gave  this  information.**  And  when, 
shortly  afterwards,  the  ministry  itself  was  broken  up,  and  ineffec- 
tual attempts  were  made,  both  by  the  Earl  of  Derby  and  by  Lord 
John  RusseU,  to  form  another,  explanations  were  given,  in  both 
Houses,  by  these  noblemen,  as  well  as  by  the  Duke  of  Newcastle, 
ex-secretary  for  war.® 

On  the  foregoing  occasion,  Lord  Derby  observed 
that  he  thought  it  was  *  the  duty  of  every  public  man, 
whether  he  accepts  or  whether  he  abstains  from  ac- 
cepting office,  to  be  prepared  to  give  at  the  proper  time 
a  full  explanation,  both  to  his  own  friends  and  to  the 
country,  of  the  motives  which  may  have  induced  him 
so  to  accept  or  abstain.'  Such  explanations,  however, 
*  should  never  be  given  until  a  government  is  actually 
formed,  and  the  state  of  affairs  is  decided.'  * 

This  rule  has  not  been  held  to  apply  to  the  subordinate  office  of 

y  Han«».  P.  v.  185,  p.  1675.  v.  206,  p.  1295. 

•  lb.  V.  204.  p.  1505.     See  expla^  »  Ih,  v.  77,  p.  77. 

nations,  in  1871,  on  removal  of  Sir  *»  lb,  v.  186,  pp.  941,  960. 

S.   Robinson    from    the  Admiralty  «  See  ante^  vol.  1 ,  p.  224. 

Board  on  account  of  differences  with  *  Hans.  D.  v.  186,  p.  1259. 

Lis  chief.     lb,  v.  204,  pp.  163,  945 ; 
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a  junior  lord  of  the  treasury.  Upon  the  resignation  of  one  of  these 
functionaries,  in  1861,  the  premier  (Lord  Pahnerston)  declined  to 
state  the  reason  for  his  retirement.® 

After  what  has  been  already  stated,  it  will  be  ob- 
vious that,  upon  the  resignation  of  a  ministry,  or  of  any 
prominent  minister,  explanations  should  be  given  of  the 
causes  thereof,  when  the  fact  is  announced  to  Parlia- 
ment ; '  provided  that  the  permission  of  the  sovereign 
to  disclose  the  same  has  been  first  obtained.*  But  when 
a  single  member  of  a  cabinet  retu-es,  until  he  has  made 
his  own  statement  in  the  House  to  which  he  belongs, 
the  government  cannot  explain  the  grounds  of  his  with- 
drawal to  the  other  House.*" 

All  ministerial  explanations  in  the  House  of  Com-  Rule  con- 
mons  are  subject  to  the  rule  which  provides  that  '  by  ^^^ 
the  indulgence  of  the  House,  a  member  may  explain  *^^^- 
matters  of  a  personal  nature,  although  there  be  no 
question  before  the  House ;  but  such  matters  may  not 
be  debated.'  *    Any  debate,  therefore,  following  upon  a 
ministerial   explanation  would  be  irregular  ;    and   no 
speech  on  such  an  occasion  should  be  concluded  by  a 
formal   motion,  with  a  view  to   bring   on  a  general 
debate.^ 

On  May  5,  1868,  however,  Mr.  Gladstone,  on  a  formal  motion  for 
the  adjournment  of  the  House,  asked  Mr.  Disraeli  (the  premier),  to 
explain  an  apparent  discrepancy  between  a  statement  he  had  made 
to  the  House  on  the  day  previous  and  one  addressed  to  the  House 
of  Lords  on  the  same  subject  by  another  minister.  In  reply,  Mr. 
Disraeli  gave  a  clearer  statement  of  his  intended  meaning,  which 
led  to  some  debate  and  further  explanations  from  Mr.  Disraeli,  when 
the  matter  dropped.^ 

•  Hans.  D.  v.  164,  p.  197.  joumed  over  the  day. 

'  lb.  V.  123,  p.  1 698 ;  v.  186,  pp.  »  M  ay.  Pari.  Prac.  1883,  p.  359. 

1312, 1323,  and  arvte,  p.  476.  J  The  Speaker  and  Mr.  Disraeli, 

«  See  an/«,  p.  84.  Hans.  D.  v.  174,  pp.   1216,  1216. 

•^  Hans.  D.  v.  136,  pp.  939,  943,  But  upon  May  4, 1868,  on  a  formal 

960 ;  and  see  OTtte,  vol.  1,  p.  223,  a  motion  to  adjourn,  a    debate  took 

delay  in  announcing  the  resignation  place  after  a  ministerial  statement 

of  a  whole  ministry  to  the  Commons,  by  Mr.   Disraeli.      lb.  v.   191,  pp. 

because  the  premier,  by  whom  the  1694-1717. 

formal  statement  should  nrst  be  made,  ^  Hans.  D.  v.  191,  pp.  1787-1819. 

was  a  peer,  and  the  Lords  had  ad- 
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In  the  House  of  Lords,  the  practice  on  such  occa- 
sions is  less  strict.^ 
teri^'ne-  During  the  progress  of  ministerial  negotiations,  it 

gotiatioDs.  ig^  as  a  general  rule,  inexpedient  and  objectionable  to 
make  enquiries  in  Parliament  as  to  whether  particular 
individuals  have  been  charged  to  form  a  ministry — 
or  invited  to  form  part  of  a  ministry — and  upon  what 
conditions.  Such  questions  are  inconvenient,  as  tend- 
ing to  the  premature  disclosure  of  confidential  matters." 
But  when  difficulties  and  delays  have  arisen  in  the  for- 
mation of  a  ministry,  and  it  is  in  contemplation  to  ad- 
dress the  crown  on  the  subject,  it  is  not  unprecedented 
to  permit  enquiries  of  this  kind,  *  as  tending  to  explain 
the  conduct  and  clear  the  characters  of  public  men.' 
It  is,  nevertheless,  optional  with  those  to  whom  such 
questions  are  put,  whether  they  will  answer  them  or 
not.'' 

We  have  already  pointed  out  the  reasons  which 
would  justify  a  sovereign  in  dismissing  his  ministers  :  ^ 
likewise  the  circumstances  that  would  naturally  lead 
to  the  resignation  or  reconstruction  of  a  ministry.^  It 
now  remains  to  explain  the  nature  and  extent  of  the 
control  over  the  ministers  of  the  crown  which  is  con- 
stitutionally exercised  by  the  House  of  Commons. 

As  it  is  essential  that  the  ministers  of  the  crown 
should  possess  the  confidence  of  the  popular  chamber, 
so  the  loss  of  that  confidence  will  necessitate  their  re- 
tirement from  office.  The  withdrawal  of  the  confidence 
of  the  House  of  Commons  from  a  ministry  may  be 
shown  either  (1)  by  a  direct  vote  of  want  of  confidence, 
or  of  censure  for  certain  specified  acts  or  omissions  ;  or 
(2)  by  the  rejection  of  some  legislative  measure  pro- 
posed by  ministers,  the  acceptance  of  which  by  Parlia- 


When 
ministers 
must 
resign. 


'  Hans.  D.  v.  191,  p.  1687.  Mir.    of  Pari.  May    11,    1832,   p. 

~  Lord  Brougham,  Mir.  of  Pari.  2001. 
1834,  p.  2715.  •  Ante,  vol.  1,  pp.  134,  816. 

»  See  Pari.  D.  v.  23,  pp.  313-316.         '  Ante,  pp.  246-275. 
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ment  they  have  declared  to  be  of  vital  importance  ;  or, 
on  the  other  hand,  by  the  determination  of  Parliament 
to  enact  a  particular  law  contrary  to  the  advice  and 
consent  of  the  administration. 

The  direct  vote  of  want  of  confidence,  as  a  procedure  vote  of 
for  the  removal  of  an  obnoxious  or  an  incapable  ministry,  ^^^fi-^^ 
is  of  comparatively  recent  origin ;  and  for  its  present  denoe. 
accepted  form,  whereby  the  House  declares  that  it  has 
no  confidence  in  an  administration,  without  assigning 
their  reasons  for  such  declaration,^  no  precedent  exists 
anterior  to  1841. 

Something  very  like  a  vote  of  want  of  confidence  was  introduced 
in  grand  committee,  on  November  23,  1692,  but  it  was  not  followed 
up,  and  *  came  to  nothing.'  ^  Lord  John  Kussell  animadverted  upon 
the  hesitancy  of  Pitt  to  propose  a  vote  of  want  of  confidence  in  the 
Addington  ministry,  in  1803-4,  lest  it  should  be  deemed  an  encroach- 
ment upon  the  royal  prerogative,  notwithstcLuding  his  conviction  of 
the  weakness  and  incompetence  of  ministers.^ 

The  assault  upon  Sir  Robert  Walpole,  which  was  made  simulta* 
neously  in  both  Houses  of  Parliament,  on  February  13,  1741,  and 
which,  though  unsuccessful  at  the  time,  was  the  proximate  cause  of 
his  downfall,  was  substantially  intended  as  a  vote  of  want  of  confi- 
dence. The  motion  was  for  an  address  to  the  king,  pra3dng  him  to 
remove  Sir  Robert  Walpole,  the  then  chief  minister,  *  from  his  pre- 
sence and  counsels  for  ever,'  without  alleging  any  particular  offence 
he  had  committed.  For  this  omission.  Sir  Robert  declared  the  motion 
to  be  '  one  of  the  greatest  encroachments  that  was  ever  made  upon 
the  prerogative  of  the  crown.'  The  motion  was  negatived  by  a  large 
majority,  but  a  few  months  afterwards  a  general  election  took  place, 
and  defeats  in  the  new  House  of  Commons  speedily  compelled  Sir 
Robert  Walpole  to  resign  his  office.' 

In  1779  a  proposed  amendment  to  the  address  in  the  House  of 
Lords,  setting  forth  the  necessity  for  *  new  councils  and  new  coun- 
sellors,' was  characterised  by  Lord  Chancellor  Thurlow  as  *  an  outrage 
on  the  constitution,'  on  the  ground  that  it  was  an  attempt  to  con- 
demn ministers  *  by  a  side-wind,  without  notice,  and  without  evi- 
dence.' Lord  Camden  very  properly  rebuked  the  chancellor  for  this 
speech  ;  but  the  amendment  was  negatived." 


•>  For  a  vindication  of  the  pro-  •  RusseirsLifeof  Fox,  v.  3,p.  310. 

priety  of  this  method,  see  Massey,  *  Pari.  Hist.  v.  11,  pp.  1047-1388, 

Hist,  of  Eng.  V.  3,  p.  236.  Ewald,  Life  of  Walpole,  chaps.  11,12. 

'  Pari.  Hist.  v.  5,  pp.  733,  770.  »  Pari.  Hist,  v,  20,  pp.  1087, 1092. 
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confi- 
deiiue. 


Modem 
form  of 
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In  1782,  after  repeated  attempts  in  the  House  of  Commons  to 
overthrow  Lord  North's  administration,  a  direct  vote  of  want  of  con- 
fidence was  moved.  It  was  embodied  in  a  long  resolution,  enumer- 
ating causes  of  dissatisfaction  connected  with  the  loss  of  the  American 
colonies,  and  the  continuance  of  the  war,  for  which  the  House  *  can 
have  no  further  confidence '  in  the  existing  ministry.  This  motion 
was  negatived  by  a  majority  of  nine  only,  in  a  full  House.  Where- 
upon notice  was  given,  that  it  would  be  followed  by  another,  to  the 
same  effect,  unless  the  government  retired.  But  on  the  day  appointed 
for  the  intended  motion,  Lord  North  announced  his  resignation.  This 
was  the  first  example  of  a  change  of  ministry  as  the  immediate  result 
of  a  vote  of  the  House  of  Commons.^ 

When  the  great  attack  was  made  upon  the  newly  appointed 
ministry  of  Mr.  Pitt,  in  1784,  several  resolutions,  partaking  more  or 
less  of  the  nature  of  votes  of  want  of  confidence,  were  passed  by  the 
House  of  Commons.  But  the  minister  gallantly  struggled  on  against 
a  powerful  majority  until  the  time  was  ripe  for  an  appeal  to  the 
country,  when  he  obtained  a  reversal  of  the  verdict  against  him  by  a 
dissolution  of  Parliament.  The  adverse  motions  against  Mr.  Pitt 
embodied,  in  every  instance,  reasons  of  complaint,  although  Mr.  Fox, 
who  then  led  the  opposition,  declared  that  *  it  had  always  been  his 
opinion  that  the  House  could  advise  the  removal  of  ministers  without 
giving  their  reasons.'  ^ 

Thenceforward,  we  find  repeated  instances,  in  both  Houses  of 
Parliament,  of  motions  to  express  a  want  of  confidence  in  the  minis- 
try, none  of  which  were  successful — all  of  them,  however,  setting 
forth,  with  more  or  less  detail,  the  grounds  of  objection  and  the 
causes  of  complaint  * — until  we  come  to  the  memorable  case  of  1841. 

On  May  27,  1841,  after  Lord  Melbourne's  ministry  had  sustained 
numerous  defeats  in  both  Houses  of  Parliament,  and  particularly  a 
defeat  in  the  House  of  Commons  upon  the  important  question  of 
the  sugar  duties,  and  had  declared  their  intention  of  proceeding  with 
the  public  business.  Sir  Robert  Peel  moved  to  resolve  that  *  Her 
Majesty's  ministers  do  not  sufficiently  possess  the  confidence  of  the 


'  Pari.  Hist.  V.  22,  pp.  1 170, 1214 ; 
MahoD,  Hist,  of  En^.  v.  7,  p.  208. 

"  Pari.  Hist.  v.  24,  pp.  239-733, 
and  especially  p.  697. 

*  For  example,  in  1797,  in  both 
Houses,  see  Adolphus,  Hist,  of  Eng. 
V.  0,  pp.  591-694.  In  the  Lords : — 
March  22, 1798,  Pari.  Hist.  v.  33,  p. 
1317;  June  2,  1803,  lb.  v.  36,  p. 
1671.  In  the  Commons :— December 
4,  1800,  lb,  V.  36,  p.  710;  June  3, 
1803,  lb.  V.  86,  p.  1636.  See  motions, 
in  both  Houses,  to  consider  the  state 


of  the  nation  (either  in  Com*  of  the 
whole  House  or  on  an  address  to 
the  crown),  which,  up  to  1831,  was 
the  method  of  impugning  conduct  of 
ministers;  Hansards  Digest,  1803- 
1830,  pp.  863,  600;  Hans.  D.  n.s. 
1826,  V.  16,  n.  8 11,  hut  which  of  late 
vears  has  seldom  heen  resorted  to; 
lb.  V.  106,  p.  1147.  See  Ld.  Lough- 
borough's  sarcastic  definition  of  such 
motions;  Gushing,  Lex  Parhamen- 
taria,  2041. 
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House  of  Commons  to  enable  them  to  carry  through  the  House 
measures  which  they  deem  of  essential  importance  to  the  public 
welfare ;  and  that  their  continuance  in  office  under  such  circum- 
stances is  at  variance  with  the  spirit  of  the  constitution.'  After  a 
protracted  debate,  this  motion  was  agreed  to  by  a  majority  of  one. 
Whereupon,  as  soon  as  the  necessary  business  could  be  completed,  a 
dissolution  of  Parliament  took  place.  Upon  the  meeting  of  the  new 
Parliament,  amendments  were  agreed  to,  in  both  Houses,  to  the 
address,  to  substitute  three  paragraphs  in  lieu  of  others  in  the  ad- 
dress which  had  been  moved  on  behalf  of  ministers.  *  The  comer- 
stone  of  the  amendment '  was  to  declare  that  it  was  *  essential '  that 

*  the  government  should  possess  the  confidence  of  this  House  and  of 
the  country,  and  respectfully  to  represent  to  her  Majesty  that  that 
confidence  is  not  reposed  in  the  present  advisers  of  her  Majesty.' 
Exception  was  taken  to  this  motion,  by  Lord  John  Kussell,  that  in 
announcing  its  opinion  in  regard  to  the  ministers  of  the  crown,  the 
House   '  is  bound  to  state  the  reason  of  its  proceeding,'  and  that 

*  motions  of  this  description  have  always  been  founded  on  facts  evi- 
dently sufficient  to  justify  the  intervention  of  the  House.'  y  Never- 
theless, the  adverse  amendments  being  carried  in  both  Houses,  by 
large  majorities,  the  Queen  responded  with  an  assurance  that  she 
would  take  *  immediate  measures  for  the  formation  of  a  new  admin- 
istration.' * 

Again,  on  June  7,  1859— upon  the  meeting  of  a  new  Parliament 
after  a  dissolution  to  take  the  sense  of  the  country  in  regard  to  Earl 
Derby's  administration,  which  had  been  defeated  in  the  House  of 
Commons  on  the  question  of  reform — an  amendment  was  proposed 
to  the  address  in  answer  to  the  speech,  in  the  House  of  Commons, 
to  add  certain  words  to  submit  to  her  Majesty  that  it  is  essential 
that  her  Majesty's  government  should  possess  the  confidence  of  this 
House  and  of  the  country  ;  and  respectfully  to  represent  that  such 
confidence  is  not  reposed  in  the  present  advisers  of  her  Majesty. 
This  amendment  being  agreed  to,  the  ministry  resigned  office.* 

The  House  of  Commons  is  constitutionally  competent 
to  express,  at  any  time,  either  its  partial  disapprobation 
of  a  ministry,  or  its  general  want  of  confidence  in  the 
policy  and  proceedings  of  the  administration.  The  latter, 
however,  is  a  right  which  should  be  sparingly  exercised, 
and  reserved  for  great  occasions.     A  vote  of  want  of 


y  Mir.  of  ParL  2nd  Sees.  1841,    this  case,  see  on^e,  voL  1,  pp.  203, 
pp.  212,  213.  211. 

■  For  a  moredetiuled  narrative  of         *  See  ante,  yd.  1,  pp.  229,  233. 
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confidence,  though  justifiable  under  certain  circum- 
stances, is  open  to  serious  objection  if  it  be  hastily  or 
unreasonably  entertained  for  mere  party  purposes.^  For 
no  person  has  a  right  to  bring  forward  a  resolution  of 
want  of  confidence,  or  a  vote  of  censure,  in  respect  to 
any  ministry,  unless  he  is  prepared  to  assume  the  con- 
sequences of  such  a  proceeding,  and  the  responsibility 
of  placing  the  government  in  a  minority.  Those  con- 
sequences would  naturally  be  either  a  dissolution  of 
Parliament,  or  that  the  sovereign  would  call  upon  the 
promoters  of  the  successful  attack  to  assist  in  the  for- 
mation of  a  new  ministry. 

Upon  this  principle  the  leaders  of  the  ConBervative  party  united 
with  the  government  in  opposing  a  hostile  motion  submitted  to  the 
House  of  Commons  on  June  3,  1862,  and  which  the  premier  (Lord 
Falmerston)  declared  that  he  should  regard  as  equivalent  to  a  vote 
of  want  of  confidence.* 

And  by  the  return  of  a  defeated  ministry  to  office, 
after  an  abortive  attempt  on  the  part  of  their  opponents 
to  form  an  administration,  the  position  of  the  opposition 
itself,  relatively  to  the  government,  would  be  to  some 
extent  injuriously  affected.** 

A  vote  of  censure  upon  a  particular  act  or  policy 
of  the  administration — ^like  a  vote  of  want  of  confidence 
— is  a  matter  of  vital  concern.  When  passed  by  the 
House  of  Lords,  such  a  vote,  though  not  necessarily 
fatal,  is,  as  we  have  seen,  of  very  great  importance,  and 
can  only  be  counterbalanced  by  the  distinct  approval 
of  the  same  policy  by  the  other  House.*  The  direct 
censure  of  a  ministry,  for  any  act  or  omission  in  the 
exercise  of  their  administrative  functions,  by  the  House 
of  Commons,  will  ordinarily  lead  to  their  retirement 


«•  Mr.  Disraeli,  Hans.  D.  v.  135, 
p.  226.  Sir  G.  0.  Lewis,  t^.  v.  138, 
p.  2129.  Heam,  Govt,  of  Eng.  p. 
219.  Stanhope,  Life  of  Pitt,  v.  1,  p. 
190.     And  see  ante^  vol.  1,  p.  318. 


«  Hans.  D.  V.  167,  pp.  349,  386 ;     of  Eng.  p.  160, 


also  lb.  V.  191,  p.  1902;  v.  192,  pp. 
648.  797,  1035. 

^  Mr.  Gladstone,  ib,  v.  214,  p. 
1928. 

•  See  ante^  p.  484 ;  Heam,  Govt. 
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from  oflGce,  or  to  a  dissolution  of  Parliament,*  unless  the  Votes  of 
act  complained  of  be  disavowed,  when  the  retirement  ^^®'^* 
of  the  minister  who  was  especially  responsible  for  it  will 
propitiate  the  House,  and  satisfy  its  sense  of  justice.' 

Thus  :  the  Coalition  Ministry  resigned,  in  1782,  on  account  of  a 
Tote  of  censure  by  the  House  of  Commons  upon  the  terms  of  peace 
with  America ;  ^  the  Aberdeen  ministry  resigned,  in  1855,  because 
of  the  appointment  by  the  House  of  Commons  of  a  select  committee 
to  enquire  into  the  state  of  the  army  before  Sebastopol,  which  was 
regarded  by  the  government  as  condemnatory  of  their  conduct  of 
the  war ;  ^  the  Palmerston  ministry  appealed  to  the  country,  in 
1857,  against  a  vote  of  censure  by  the  House  of  Commons,  in  relation 
to  certain  proceedings  in  China.^  Being  sustained  upon  this  occasion 
by  the  new  Parliament,  the  ministry  were  again  subjected  to  a  vote 
of  censure,  in  1858,  in  consequence  of  an  objectionable  correspondence 
with  the  French  government  in  regard  to  the  law  for  the  punishment 
of  conspiracy  to  murder.J 

On  the  other  hand.  Sir  Robert  Peel  persevered  in  retaining  office 
in  1835,  notwithstanding  a  vote  of  censure  which  was  carried  against 
ministers  in  the  House  of  Commons,  by  the  insertion  of  a  paragraph 
in  the  address  in  answer  to  the  speech  at  the  opening  of  Parliament, 
condemning  the  *  unnecessary  dissolution '  of  the  preceding  Parlia- 
ment. But  Sir  R.  Peel  justified  this  course  upon  the  ground  that  no 
minister  who  is  obstructed  by  a  powerful  opposition,  upon  the  first 
formation  of  his  government,  is  bound  to  resign  after  his  first  defeat, 
and  that,  inasmuch  as  the  constitution  has  conferred  upon  the 
sovereign  the  sole  right  of  nominating  his  ministers,  they  were  en- 
titled to  a  fair  trial,  and  should  be  judged  of  by  their  policy  and 
conduct  in  office.^ 

It  is  usual  to  give  priority  over  other  business  to  a 
formal  vote  of  censure,  or  motion  of  want  of  confidence, 
but  not  to  a  less  direct  expression  of  opinion  adverse  to 
the  policy  of  ministers,  however  seriously  such  a  motion 
may  be  regarded  in  its  ultimate  consequences.* 

No  such  priority,  however,  can  be  given  by  ministers,  except  for 
days  at  their  own  disposal,  or  so  as  to  interfere  with  the  rights  of 


•  Ante,  vol.  1,  p.  204.  J  lb.  p.  227. 

'  See  lb,  pp.  447,  687  ;  ante,  p.  ^  lb.  pp.  198,  207,  319. 

479.  '  Mir.   of  Pari.  1841,  p.  1981; 

«  Ante,  vol.  1,  p.  141.  Mr.  Gladstone,  Hans.  D.  v.  210,  p. 

•»  lb,  p.  223.  1754-,  V.  211,  pp.   1282;  v.  228,  p.  . 

«   7^.  p.  220.  624. 
VOL.    II.  K  K 
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private  members  except  with  their  consent,  or  pursuant  to  a  special 
order  of  the  House.™  And  in  order  to  entitle  it  to  priority,  ministers 
have  a  right  to  claim  that  a  vote  of  censure  should  be  proposed  by 
the  leader  of  the  opposition,  or  should  be  adopted  by  him.  It  is 
obviously  impossible  that  every  motion  of  censure  by  a  private  mem- 
ber can  be  so  treated  by  the  government  as  to  be  allowed  to  stand  in 
the  way  of  ordinary  business." 

Want  of  confidence  in  an  administration  or  disap- 
proval of  particular  acts  of  the  executive  government, 
may  be  expressed  either  by  a  direct  vote  of  censure,  or 
by  some  formal  motion — as  for  the  production  of  certain 
papers — which  is  distinctly  intended  to  convey  the  dis- 
approbation of  the  House.**  It  may  also  be  unequivo- 
cally declared  in  other  ways,  as  by  the  refusal  of  the 
House  to  follow  the  lead  of  ministers  upon  any  particu- 
lar occasion.^  In  such  cases,  however,  it  must  rest  with 
the  ministry  to  determine  upon  what  pohcy  or  proceed- 
ing they  will  take  their  stand ;  and  what  extent  of  de- 
viation from  the  course  they  have  advised  Parliament 
to  pursue  will  be  regarded  as  a  withdrawal  of  the  con- 
fidence heretofore  reposed  in  them  by  the  House.^  It  is 
in  the  power  of  ministers  to  treat  any  motion  that  may 
be  made  in  the  House,  even  a  motion  of  adjournment, 
in  this  way ; '  and  they  will  sometimes  meet  a  motion 
on  a  question  of  public  policy,  which  was  not  intended 
to  be  a  censure  on  the  government,  with  a  declaration 
that,  if  agreed  to  by  the  House,  they  will  consider  it  as 
equivalent  to  a  vote  of  want  of  confidence.^ 

As  a  general  principle,  the  confidence  of  the  House 
of  Commons  in  the  ministers  of  the  crown  should  not 
be  asserted  by  any  abstract  resolution,  but  should  rather 
be  inferred  from  the  support  given  by  the  House  to  the 


»  May,  Pari.  Prac.  ed.  1883,  p. 
276  -,  Hans.  D.  v.  214,  p.  1616. 

»  Mr.Di8raeli,iJ.v.228,pp.l676, 
1632;  Hartington,  p.  1768;  and  see 
V.  229,  pp.  61,370. 

*»  See  ante  J  p.  475 ;  Hans.  D.  v. 
203,  p.  1367. 

»  Air.  Gladstone,  lb,  v.  210,  pp. 


1754, 1813-1847. 

«»  Hans.  D.  t.  228,  p.  1768 ;  and 
see  lb.  V.  206,  pp.  173,  209;  anU^ 
p.  496 

'  Sir  H.  Cairns,  Hans.  D.  v.  182, 
p.  1489,  and  see  n.  1856. 

•  See  antej  vol.  1,  p.  747 ;  Ashley, 
Life  of  Palmerston,  v.  1,  p.  334. 
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executive  government,  and  by  its  mode  of  dealing  with 
the  measures  proposed  for  its  consideration  by  the 
ministry.  There  are  undoubtedly  occasions  which  would 
justify  a  government  in  asking  for  an  express  declara- 
tion of  confidence  from  the  House  of  Commons,  either 
in  reference  to  their  general  policy,  or  to  some  particular 
feature  of  it ;  but  such  occasions  are  very  rare.'  A 
direct  vote  of  confidence  may  suitably  be  agreed  to  by 
the  House  of  Commons,  when  the  policy  or  conduct  of 
ministers  has  been  assailed  elsewhere,  in  a  manner  cal- 
culated, unless  neutralised  by  the  action  of  the  Commons, 
to  impair  their  just  authority  and  influence,  or  to  lead 
to  their  resignation  of  office.'' 

On  May  3,  1867,  a  motion  was  made  in  the  House  of  Commons, 
*  That  her  Majesty's  government,  in  refusing  the  use  of  Hyde  Park 
for  the  purpose  of  holding  a  political  meeting,  have  asserted  the  lega 
right  of  the  crown,  and  deserve  the  support  of  this  House  in  so  doing. 
Mr.  Gladstone,  while  admitting  the  duty  of  the  House  to  respect  and 
support  the  authority  of  the  crown  and  of  the  ministers  in  the  ad- 
ministration of  the  law,  considered  it  to  be  beyond  the  duty  of  the 
House  to  assume  responsibility  for  ahy  step  the  executive  government 
might  take  in  the  exercise  of  their  legal  powers,  so  as  to  affirm  or 
question  the  correctness  of  their  judgment.  He  therefore  advised 
that  the  motion  should  be  withdrawn  ;  a  request  which  the  mover, 
after  a  short  debate,  complied  with.^ 

An  expressed  opinion  of  either  House  of  Parliament, 
and  especially  of  the  House  of  Commons,  upon  any 
matter — whether  it  be  a  legislative  question  or  one  that 
comes  within  the  sphere  of  prerogative  or  administrative 
functions — even  if  it  has  been  adopted  by  the  House  in 
opposition  to  the  advice  of  ministers,  is  always  entitled 
to  respectful  consideration.  But  the  degree  of  weight 
to  be  attributed  to  any  such  resolution  will  be  governed 
by  the  circumstances  of  the  case.  Ministers  have  some- 
times deferred  to  the  wishes  of  Parliament  thus  formally 


«  Sir  R.  Peel,  Mir.  of  Pari.  18;i0,     148 ;  anie,  vol.  1,  pp.  37,  100. 
pp.  1721,  17.il  ;  Hai)8.  D.  v.  214,  p.  "  IlaDs.   1).   v.    186,    pp.    19C6, 

1912.     See  ante,  vol.  1,  p.  236  n.  1973,  1087. 

"  Hearu,  (Jovt.  of  Eug.  pp.  145- 
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declared,  while  at  other  times  they  have  taken  a  stand 
and  refused,  at  all  hazards,  to  comply  therewith.^  The 
persistence  of  either  House  in  a  declaration  of  opinion, 
upon  any  important  question,  in  which  ministers  do  not 
concur,  must  ultimately  assume  the  shape  of  confidence 
or  non-confidence  in  the  administration. 
Minis-  We  have  next  to  enquire,  how  far  the  inability  of 

deVents  on  ministers  of  the  crown  to  control  the  course  of  legisla- 
^^^'        tion  on  public  questions  should  be  taken  as  an  indica- 
tion that  they  had  lost  the  confidence  of  the  House  of 
Commons. 

It  has  been  already  shown  that  whereas,  by  modern 
constitutional  practice,  ministers  are  required  to  initiate 
Bills  upon  all  questions  affecting  the  public  weKare — ^it 
being  in  the  power  af  private  members  likewise  to 
introduce  similar  measures — ^it  is  customary  and  expe- 
dient that  considerable  latitude  should  be  granted  to 
the  legislative  chambers  in  amending  or  rejecting  the 
ministerial  measures,  without  it  being  assumed  by  any 
such  proceeding  that  they  have  withdrawn  their  confi- 
dence in  the  advisers  of  the  crown.^ 

In  proof  of  this  position,  precedents  have  been 
adduced,  in  the  preceding  pages,  of  important  public 
measures  brought  in  by  ministers,  which  were  rejected 
by  Parliament,  or  so  amended  as  to  lead  to  their 
abandonment.*  Also,  of  Bills  of  a  constitutional  charac- 
ter introduced  by  private  members,  and  carried  through 
one  House,  notwithstanding  the  opposition  of  ministers.* 
But  we  find  no  example  of  any  Bill  being  permitted 
to  pass  through  both  Houses  to  which  ministers  were 
persistently  opposed.^    Where  the  opinion  of  Parliament 

For  a  discussion  of  this  point,  Church  Appropriation  question,  May, 

see  ante,  vol.  1,  p.  416;  and  for  pre-  Const.  Hist.  v.  2,  p.  486;  and  see 

cedents,  see  lb,  pp.  423, 425, 426, 446,  Earl  Russell's  comments  on  this  case, 

449,  708-707.    Ante,  pp.  371-376.  Hans.  D.  v.  191,  p.  1441. 

»  See  ante,  pp.  370-387.  •  Ante,  pp.  372,  382. 

y  See  ante,  vol.  1,  pp.  204,  205.  *  See  ante,  pp.  376,  389. 

«  Ante,  p.  372.    Case  of  the  Irish 


THEIB  RESPONSIBILITY  TO   PARLUMENT.  fiOl 

'  has  been  unequivocally  expressed  in  favour  of  a  parti-  Minis 
cular  Bill,  regardless  of  objections  thereto  expressed  by  d^"eatson 
ministers,  it  has  been  the  invariable  practice  for  minis-  ^^^ 
ters  either  to  relinquish  their  opposition,  in  deference 
to  that  opinion,  and  to  lend  their  aid  to  carry  the  mea- 
sure, with  such  amendments  as  might  be  necessary  to 
conform  it  to  their  own  ideas  of  pubUc  policy,®  or  else 
to  resign.*  Every  successive  administration,  under  par- 
liamentary government,  has  thus  been  enabled  to  main- 
tain— with  more  or  less  adherence  to  their  party 
principles,  or  to  their  political  programme — the  con- 
stitutional control  over  the  proceedings  of  ParUament 
in  matters  of  legislation  which  appertains  to  their  oflSce : 
a  control  which  the  majority  ordinarily  possessed  by 
ministers  of  the  crown  in  the  legislative  chambers  en- 
ables  them  to  exercise  without  infringing  upon  the  in- 
dependence of  ParUament. 

If,  however,  a  Bill  is  introduced,  or  an  amendment 
carried,  in  either  House,  to  which  ministers  are  unable 
to  agree,  and  they  are  unwilling  to  permit  it  to  pass 
that  House  upon  the  chance  of  its  being  rejected  by 
the  other,  a  ministerial  crisis  must  ensue  ;  and  ministers 
will  either  request  the  House  to  reconsider  its  vote, 
unless  they  are  prepared  to  take  the  consequences  of 
defeating  the  ministry  upon  a  vital  question,®  or  they 
will  at  once  appeal  to  the  country  or  retire  from 
office.' 

A  mere  defeat,  or  even  repeated  defeats,  in  the 
House  of  Commons,  upon  isolated  questions,  would  not 
necessarily  require  the  resignation  of  a  ministry  which 
retains  the  general  confidence  of  Parliament.*    But  if 

•  See  ante,  pp.  372,  383.  pp.  632-634 ;  and  see  lb.  ▼.  151,  pp. 

•  Resignation  of  the  RuaseU  min-    661-563;  v.  192,  pp.  485-494,622, 
istry  in   1851,  on  a  Franchise  Bill,    841 ;  v.  195,  p.  540. 

and  in  1824,  on  a  Militia  Bill  being  '  See  ante,  vol.  1,  p.  218. 

carried  against  them ;  ante,  voL  1,  '  See  ante,  vol.  1  (defeats  of  Sir 

p.  219.  R.  Peel  8  ministry),  pp.  196-199 ;  (de- 

•  See  ante,  vol.  1,  pp.  213,  800,  feats  of  the  Melbourne  ministry)  202j 
801 ;  Ld.  J.  Russell,  Hans.  D.  v.  116,  (defeats  of  the  Aberdeea  ministry), 
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ministers  declare  that  they  regard  the  passing  of  a 
particular  measure,  in  a  certain  shape,  as  a  matter  of 
vital  importance,  the  rejection  of  their  advice  by  Parlia- 
ment is  tantamount  to  a  vote  of  want  of  confidence, 
and  must  occasion  their  resignation.^  For  if  the 
ministers  of  the  crown  '  do  not  sufficiently  possess  the 
confidence  of  the  House  of  Commons  to  enable  them 
to  carry  through  the  House  measures  which  they  deem 
of  essential  importance  to  the  public  welfare,  their 
continuance  in  office  under  such  circumstances  is  at 
variance  with  the  spirit  of  the  constitution.'  * 
finlT^°  Furthermore,  while,  as  we  have  already  noticed, 
questions,  questious  of  finance  and  taxation  are  especially  within 
the  province  of  the  House  of  Commons  to  determine, 
and  they  should  be  free  to  act  in  relation  to  such 
questions  without  being  hampered  with  the  possible 
effect  of  their  votes  upon  the  stability  of  the  ministry,^ 
yet,  as  regards  the  estimates,  it  is  otherwise.  When 
ministers  assume  the  responsibility  of  stating  that  certain 
expenditure  is  necessary  for  the  support  of  the  civil 
government,  and  the  maintenance  of  the  public  credit, 
at  home  and  abroad,  it  is  evident  that  none  can  effec- 
tually challenge  the  proposed  expenditure,  to  any 
material  extent,  unless  they  are  prepared  to  take  the 
responsibiHty  of  overthrowing  the  ministry.  *No  govern- 
ment could  be  worthy  of  its  place  if  it  permitted  its 
estimates  to  be  seriously  resisted  by  the  opposition ;  and 
important  changes  can  be  made  therein  only  under  cir- 


Hans.  D.  t.  133,  p.  1076 ;  lb,  v.  135,  Govt.  ed.  1864,  p.  113;  Ed.  Rev.  v. 

p.  227  ;  Ih.  V.  136,  p.  1000 ;  (defeats  95,  p.  228  ;  Ream,  Govt,  of  Enjf.  pp. 

of  the  Derby  ministries)  an^c,  vol.  I,  p.  221-233,  and  aTde^  vol.  1,  p.  204. 

230  ;  (defeats  of  Gladstone  ministry)  »»  See  ante,  vol.  1,  pp.  200,  216, 

lb.  V.  200,  p.  906  (but  see  lb.  v.  201,  227,  236. 

p.  80);  V.  202,  pp.715,  1786;  v.  205,  «  Resol.  11.  of  0.  June  4,  1841 

p.  1871 ;  V.  210,  p.  1826;  v.  211,  p.  {ante,  vol.  1,  p.  203).    See  also  Mr. 

352 ;  V.  216,  p.  1829 ;  (defeats  of  the  Disraeli  and  Lord  J.  Russell's  obeer- 

Disraeli  ministry)  v.  234,  p.  1933;  v.  vations,  Hans.  D.  v.  101,  pp.  704- 

235,  pp.   67,  213 ;    and  upon    the  707, 710. 

general  doctrine,    see    Grey,  Pari.  ^  See  ante^  voL  1,  p.  798. 
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cumstances  which  permit  of  the  raising  of  the  question 
of  a  change  of  government.'  ^ 

After  the  defeat  of  ministers  upon  a  vital  question,  Resigna- 
in  the  House  of  Commons,  there  is  but  one  alternative  solution  ? 
to  their  immediate  resignation  of  office — ^namely,  a  dis- 
solution of  Parliament,  and  an  appeal  to  the  constituent 
body.™  This  alternative,  however,  is  not  constitutionally 
available  whenever  a  majority  of  the  House  of  Commons 
has  condemned  a  ministry ;  it  should  only  be  resorted 
to  under  certain  circumstances,  to  be  presently  ex- 
plained.** 

While  the  decision  of  the  House  upon  any  question  Threats  of 
which  is  calculated  to  affect  the  relations  of  ministers  ti^^^*^" 
towards  the  House  of  Commons  is  pending,  it  is  highly 
irregular  and  unconstitutional  to  refer  to  a  dissolution 
of  Parliament  as  a  probable  contingency,  with  a  view 
to  influence  the  conduct  of  members  upon  the  particular 
occasion.  For  the  Houses  of  Parliament  should  always 
be  in  a  position  to  exercise  an  unbiassed  judgment  upon 
every  question  brought  before  them,  fearing  neither  the 
crown  on  the  one  hand  nor  the  people  on  the  other.** 

But  after  an  appeal  to  the  country  has  been  deter-  when  a 
mined  upon,  the  dissolution  should  take  place  with  the  g^^u/a*^*'^ 
least  possible  delay;    that  is  to  say,  as  soon  as  the  take  place, 
necessary  business  before  Parliament  has  been  disposed 
of;   the   opposition  meanwhile  aiding   the  ministry  in 
completing  the  same,  and  refraining  from  any  further 
attempt  to  embarrass  them.^ 

By  necessary  business  is  to  be  understood  such  mea- 
sures as  are  imperatively  required  for  the  public  service. 


*  Mr.  Gladstone,  Hans.  D.  v.  191,  •  See  Hans.  D.  t.  9,  pp.  846- 

p.  1747.    See  ante,  vol.  1,  p.  747.  848,  435,  449,  688;  Romilly's  Life, 

«»  See  Russell's  Life  of  Fox,  v.  2,  t.  2,  p.  194:  Mir.  of  Pari.  1841,  p. 

pp.64,  96;  Gladstone,  Hans.  D.  v.  2113;  Hans.  1).  v.  160,  pp.   1070, 

X92,p.  1006.  1086;  v.   163,  p.  1266;  v.  198,  pp. 

°  See  post.  p.  504 ;  Toulmin  Smith,  103,  1 20. 
Pari.  Rememb.  1869,  p.  74 ;  Ed.  Rev.  ^  See  anU,  vol.  1,  pp.  208,  220. 

V.  128.  p.  575. 
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Difsoiu-  or  as  may  be  proceeded  upon  by  common  consent.  *  It 
is  inconsistent  with  all  usage,  and  with  the  spirit  of  the 
constitution,  that  a  government  should  be  enabled  to 
select  the  measures  which  it  thinks  proper  to  submit  to 
the  consideration  of  a  condemned  Parliament,'  or  '  to . 
exercise  its  own  discretion,  for  party  purposes,  as  to 
what  measures  it  will  bring  forward  or  what  it  will 
withhold.'^  Upon  the  same  principle,  it  is  customary, 
when  Parliament  is  about  to  be  dissolved,  whether  upon 
the  occurrence  of  a  ministerial  crisis,  or  for  any  other 
reason,  to  restrict  the  grant  of  supplies  to  an  amount 
sufficient  to  defray  the  indispensable  requirements  of 
the  public  service,  until  the  new  Parliament  can  be 
assembled/ 

In  1868,  however,  this  wholesome  constitutional  rule  was  de- 
parted from,  by  common  consent,  for  reasons  of  public  convenience,* 
and  the  supplies  were  voted  for  the  whole  fiscsJ  year  (ending  March 
31,  1869)  although  a  dissolution  of  Parliament  was  agreed  upon 
early  in  June.  The  prorogation  took  place  on  July  31,  the  diss 
tion  in  November,  and  the  new  Parliament  met  on  December  10, 
1868.* 

'^'^enit  And  here  it  may  be  suitable  to  notice  the  particular 

advised,  occasions  upou  which,  by  constitutional  usage,  a  minister 
is  justified  in  advising  the  crown  to  exercise  its  prero- 
gative of  dissolving  Parliament. 

Firstly,  a  dissolution  may  properly  take  place  in 
order  to  take  the  sense  of  the  country  in  regai'd  to  the 
dismissal  of  ministers  by  the  sovereign,  as  in  1783,"  in 
1807,^  and  in  1834.^ 

'  The  sovereign  cannot,  indeed,  impose  a  policy,  either  upon  his 
minister  or  his  Parliament,  but  he  can  dismiss  his  minister,  and  he 
can  appeal  to  the  country  against  the  judgment  of  Parliament. 
George  III.  was  strictly  within  his  rights  when  he  dismissed  the  Coali- 

'  SirR.  Peel,  Mir.  of  Pari.  1841,pp.  supply  was  voted  for  fiscal  year  of 

2186,  2137.     See  ante,  yoI  1,  p.  240.  July  1  foUowiDg,  though  Parlt.  was 

'  See  antef  yol.  1,  p.  758;  Hans,  on  eve  of  dissolution  oy  reason  of 

D.  V.  192,  pp.  1604, 1606.  effluxion  of  time. 

■  lb,  pp.  1126.  1223, 1602.  «  See  ante,  voL  1,  p.  143. 

*  Note  proceediugs  in  Canadian  '  See  anten  vol.  1,  p.  160. 

Parlt.  May  6,  1878,  when  a  partial  •  lb.  p.  196. 
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tion,  and  dissolved  the  Parliament  which  supported  the  Coalition  Dissolu- 
[both  in  1784  and  in  1807].  William  IV.  was  equally  within  his  ^^on, 
rights  when  he  dismissed  Lord  Melbourne  and  appealed  to  the 
country.  In  these  several  cases  a  great  question  of  policy  was 
raised  and  determined  by  competent  authority.  In  the  one  case  (or 
rather,  in  the  first  two  cases)  the  action  of  the  king  was  confirmed 
by  the  nation  ;  in  the  other,  it  was  reversed.  Everything  was  done 
constitutionally  and  in  order.' » 

Secondly,  on  account  of  the  existence  of  disputes 
between  the  two  Houses  of  ParUament,  which  have 
rendered  it  impossible  for  them  to  work  together  in 
harmony.^ 

As  in  1679,  because  of  the  refusal  of  the  House  of  Lords  to 
proceed  with  the  impeachment  of  Lord  Treasurer  Danby ;  in  1701, 
because  of  dissensions  on  account  of  the  impeachment  of  Somers 
and  other  ministers ;  and  in  1705,  on  account  of  disputes  in  the 
case  of  the  *  Aylesbury  men.'  * 

But  happily  there  have  been  no  cases  of  this  kind 
since  the  complete  establishment  of  parhamentary  go- 
vernment. 

Thirdly,  for  the  purpose  of  ascertaining  the  senti- 
ments of  the  constituent  body  in  relation  to  some  im- 
portant act  of  the  executive  government,  as  in  1806, 
after  the  failure  of  the  negotiations  for  peace  with 
Prance,  and  to  strengthen  the  hands  of  government  in 
the  continued  prosecution  of  the  war  ;*  or  some  ques- 
tion of  pubhc  pohcy  upon  which  the  ministers  of  the 
crown  and  the  House  of  Commons  are  at  issue.^ 

In  1868  on  the  Irish  Church  question,  Mr.  Disraeli  claimed  a 
right  to  dissolve  upon  other  grounds,  the  propriety  of  which  were 
disputed  by  Mr.  Gladstone.  But  upon  the  question  at  issue  between 
ministers  and  the  House  of  Commons,  Mr.  Gladstone  admitted  that 
a  dissolution  would  be  justifiable,  provided  that  there  was  a  rational 
prospect  of  the  adverse  vote  of  the  House  being  reversed  by  the 
country.     As  Mr.  Disraeli  entertained  a  strong  conviction  that  the 


»  Ed.  Rev.  V.  148,  p.  274.  Mir.  of  Pari.  1835,  p.  64. 
y  Hans.  D.  v.  83, jp.  84.  *»  As  in  1831  (see  ante^  vol.  1,  p. 

«  Burnet's  Own  Time,  a.d.  1701,  189) ;  in  1852  {lb.  p.  220) ;  in  1867 

1705 ;  State  Trials,  v.  14,  p.  695.  (lb.  p.  225)  ;  in  1859  (lb.  p.  229). 
»  ParL  D.  v.  8,  p.  27  j  but  see 
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Diasola-      country  would  support  him,  he  had  clearly  a  right  to  make  the 
lion.  appeal.^ 

Fourthly,  whenever  there  is  reasou  to  believe  that 
the  House  of  Commons  does  not  correctly  represent  the 
opinions  and  wishes  of  the  nation.  Upon  this  ground, 
ever  since  1784,^  it  has  been  completely  established,  as 
the  rule  of  the  constitution,  that  when  the  House  of 
Commons  refuses  its  confidence  to  the  ministers  of  the 
crown,  the  question  whether,  in  doing  so,  it  has  correctly 
expressed  the  opinion  of  the  country,  may  properly 
be  tested  by  a  dissolution  ;  and  that  the  House  of  Com- 
mons cannot  attempt  to  resist  this  exercise  of  the 
prerogative,  by  withholding  the  grants  of  money  neces- 
sary for  carrying  on  the  public  service  till  a  new  Parlia- 
ment can  be  assembled,  without  incurring  the  reproach 
of  faction.'® 

But  this  rule  must  be  taken  with  some  qualification. 
It  has  been  urged  that  it  is  the  right  of  a  minister  to 
claim  from  the  crown  the  dissolution  of  a  Parliament 
which  has  been  elected  under  the  auspices  of  his  political 
opponents,  and  that  this  claim  may  be  preferred  when- 
ever the  popular  branch  thinks  fit  to  withhold  its  confi- 
dence from  the  administration.  But  constitutional  usage 
does  not  warrant  such  a  limitation  of  the  discretion  of 
the  crown  in  the  exercise  of  the  prerogative  of  dissolu- 
tion.' For  it  is  not  a  legitimate  use  of  this  prerogative, 
the  resort  to  it  when  no  grave  political  question  is 
directly  at  issue  between  the  contending  parties,  and 


«  See  ante,  vol.  1,  p.  240.  See  memo,  between  Governor  Bowen 

^  See  Eussell,  Memorials  of  Fox,  and  his  ministry  relative  to  a  dissolu- 

V.  2,  p.  246.  tion  of  Parlt.  in  Oct.  1872,  N.  Zea- 

•  Grey,  Pari.  Govt,  new  ed.  p.  79.  land  Pari.  Pap.  1872,  A.  No.  10 ;  lb. 

'  See  an^tf,  vol.1,  p.  239.  See  Lord  1873,  A.  1  a,  p.  4.    See  Governor 

Canterbury's  replylo  memorandum  of  Normanby's  reasons  for  refusing  a 

the  Duffy  Govt,  of  Victoria  in  1872,  dissolution  to  Grey  administration, 

wherein  a  dissolution    of    Colonial  though   they  had  come  into  power 

Parlt.  was  claimed  for  reason  above  since  last  general  election,  N.  Zealand 

«tated,  Com.  Pap.  1873,  v.  60,  p.  816.  Papers,  1877, 1-A.  7. 
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merely  in  order  to  maintain  in  power  the  particular  Dissoin- 

ministers  who  hold  the  reins  of  government.* 

Upon  this  principle  Lord  John  Russell  refrained  from  advising  a 
dissolution  when  his  administration  was  defeated  in  the  House  of 
Commons,  in  1852  ;  and  for  the  same  reason  he  declared  that  the 
dissolution  upon  the  defeat  of  Lord  Palmerston's  government  in  1857 
was  not  justifiable.** 

The  dissolution  in  1834  has  been  impeached  on 
this  ground.  It  was  avowedly  done  for  the  purpose 
of  strengthening  the  newly  appointed  ministers  in  the 
House  of  Commons,  and  without  reference  to  any  great 
question  of  state  policy.  Though  Sir  Robert  Peel's 
arguments  in  defence  of  it  were  very  plausible/  the 
result  was  unfavourable  to  his  administration,  and  the 
dissolution  itself  was  condemned  by  the  House  of  Com- 
mons. The  king  was  obliged  to  recall  the  ministers 
whom  he  had  previously  dismissed,  and  it  is  now  gene- 
rally admitted  that  this  dissolution  was  ill-advised,  and 
therefore  an  objectionable  precedent.^ 

The  prerogative  of  dissolution  should  be  exercised  when  it  is 
with  much  discretion  and  forbearance.     Frequent,  un-  ^bi^^^^^' 
necessary,  or  abrupt  dissolutions  of  Parliament  *  blunt 
the  edge  of  a  great  instrument  given  to  the  crown  for 
its  protection,'  and  whenever  they  have  occurred,  have 
always  proved  injurious  to  the  state.^ 

*  It  is  not  to  be  supposed,'  says  Professor  Austin,  in  Austin  on 
reference  to  the  control  exercised  over  Parliament  by  ^^^^^^^^^ 
means  of  the  royal  prerogative  of  dissolution,  *  that  the 
king  is  powerless  because  this  power  of  control  is 
seldom  exercised.  As  his  power  depends,  in  the  long 
run,  on  the  rational  attachment  of  the  people  to  the 
royal  office,  the  permanence  of  the  power  would  be  put 

«  Sir  R.  Peel,  Hans.  D.  v.  87,  p.  *  Peers  Memoira,  v.  2,  pp.  43-4a 

1042 ;  Sir  R.  Peel  and  Lord  J.  Rue-  J  May,  Const.  Hist  v.  1,  pp.  126, 

sell,  lb,  T.  1 1ft,  p.  1070 ;  lb.  v.  160,  127 ;  Ed.  Rev.  v.  115,  p.  236. 

p.  1076,  and  Peel's  Memoirs,  v.  2,  p.  ^  Peel,  Memoirs,  v.  2,  pp.  44, 294 ; 

295.  Ed.  Rev.  v.  139,  p.  547. 
»»  Hans.  D.  v.  150,  pp.  1076, 1077. 
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in  jeopardy  if  it  were  indiscreetly  exercised.  The  power 
of  the  crown  to  control  the  Houses  operates  silently. 
It  is  rarely  exercised  in  fact ;  but  it  could  be  exercised 
in  fact  if  the  exercise  became  necessary,  and  were  sanc- 
tioned by  the  approbation  of  the  country.'  ^ 

On  the  other  hand  (see  two  cases),  wherein  the  lieutenant-governor 
of  New  Brunswick  differed  with  his  ministers  in  regard  to  measures 
pending  in,  or  proposed  to  be  submitted  to,  the  provincial  legislature, 
and  desired  that  there  might  be  an  appeal  to  the  people,  by  a  disso- 
lution of  Parliament,  ministers  objected,  but  were  obliged  to  resign. 
A  new  ministry  was  appointed,  and  the  dissolution  took  place.  On 
both  occasions  new  elections  were  held,  and  the  result  was  to  sustain 
the  action  of  the  governor,  and  to  confirm  the  new  ministry  in  oflSce."* 

And  no  minister  of  the  crown  should  advise  a  disso- 
lution of  Parliament  unless  he  has  a  reasonable  prospect 
of  securing  thereby  a  majority  of  members  in  the  new 
House  of  Commons,  who  will  '  honestly  and  cordially 
concur  with  him  in  great  political  principles  ';  in  other 
words,  unless  he  entertains  *  a  moral  conviction  '  that  a 
dissolution  will  procure  him  a  Parliament  *  with  a  decided 
working  majority  of  supporters.'  ^ 

Sir  B.  Peel  afterwards  declared  his  belief  that  the  dissolution  by 
the  Whigs  in  1841  was  unjustifiable ;  and  for  the  same  reason  he 
refused  to  advise  a  dissolution  upon  his  own  defeat,  in  1846.® 

Lord  Melbourne  himself  was  averse  to  dissolution  in  1841,  saying 
that  '  he  did  not  like  to  advise  the  crown  to  take  a  course  in  oppo- 
sition to  Lords  and  Commons,  unless  he  was  sure  of  a  fair  majority 
in  the  next  Parliament.'  But  he  was  overruled  by  his  colleagues, 
who  contended  that  *  important  measures  having  been  proposed,  it 
was  just  and  right  to  take  the  opinion  of  the  constituencies  upon 
them.'P 

There  is  no  constitutional  principle  which  requires 

that  there  should  be  an  appeal  to  the  country  previous 

to  legislation  upon  great  public  questions,  even  though 


*  Plea  for  the  Constitution,  p.  5.  ed.  p.  80 ;  Heam,  Govt,  of  Eng.  p. 

"  New    Brunswick  Awy*  Joum.  156. 

lf^m-7,  pp.  88, 116 ;  lb.  1866,  pp.  83,  »  See  ante,  vol.  1,  p.  215. 

202,  224.  p  Ed.  Rev.  v.  1 33,  p.  335 ;  Martin, 

»  Peel,  Memoirs,  v.  2,  pp.  294,  Pr.  Consort,  v.  1,  pp.  107, 114. 
297;  see  also  Grey,  Pari.  Govt,  new 
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they  may  involve  organic  changes  in  the  constitution 
itself;  for,  by  the  true  theory  of  representation,  asserted 
by  the  highest  authorities  and  enforced  by  the  uniform 
practice  of  Parliament,  the  actual  House  of  Commons 
is  competent  to  decide  upon  any  measure  that  may  be 
necessary  for  the  well-being  of  the  nation. 

For  example  :  the  Septennial  Bill  of  1716  ;<i  the  Unions  between 
England  and  Scotland,  and  between  Great  Britain  and  Ireland  ;''  and 
the  repeal  of  the  com  laws,  in  1846,  by  a  Parliament  elected  in  the 
interest  of  their  maintenance,  were  severaUy  enacted  without  an  in- 
termediate dissolution,  and  the  arguments  of  those  who,  upon  these 
occasions,  urged  the  necessity  for  a  dissolution,  were  declared  to  be 
*  ultra  democratic,'  *  dangerous,'  and  *  unprecedented,'  by  Whig  and 
Tory  statesmen  alike." 

But  after  the  passing  of  the  Reform  Act  of  1867,  whereby  the 
area  of  representation  was  considerably  enlarged,  it  was  objected, 
with  great  force,  that  no  legislation  involving  new  and  important 
principles  ought  to  be  undertaken  by  the  existing  Parliament.  Under 
such  circumstances,  to  permit  a  Parliament  elected  by  the  old, 
extinct,  and  uprooted  constituency,  to  go  on  making  laws,  dealing 
with  taxation  and  the  government  of  the  country,  would,  it  was 
urged,  be  quite  inconsistent  with  sound  constitutional  principle.* 

A  valuable  security  against  the  improper  exercise  of  D^ty  of 
thL<5  prerogative  is  that,  before  a  dissolution  can  take  ^^?  ^7^ 
place,  it  must  be  clearly  approved  of  by  the  sovereign,  r^ecTto 
after  all  the  circumstances  shall  have  been  explained  to 
him,  and  he  shall  have  duly  considered  them."     Upon 
such  an  occasion,  ^  the  sovereign  ought  by  no  means  to 
be  a  passive  instrument  in  the  hands  of  his  ministers ; 
it  is  not  merely  his  right,  but  his  duty,  to  exercise  his 

«  Hallam,  Const.  Hist.  v.  8,  p.  the  other  hand,  gee  Disraeli's  ohfler- 

816 ;  MaboD,  Hist,  of  Eng.  v.  1,  p.  vations  in  favour  of  a  dissolution  of 

301.  parlt.  before  deciding  question  of  dis- 

'  Pari.  Hist.  v.  85,  p.  867.  establishing  Cburch  in  Ireland,  Hans. 

■  Hans.  D.  v.  83,  p.  33 ;  v.  84,  D.  v.  190,  p.  1786;  v.  194,  p.  466. 

p.  464;  V.  86,  pp.  224-226;  lb,  v.  See  Plunket's  Speeches  (edition  1866), 

191,  and  p.  930.     See  also  the  obser-  p.  46. 

yations  of  the  Earl  of  Carnarvon  and  *  Sir  H.  Cairns,  Hans.  D.  v.  182, 

of  Lord  Monck  on  the  Brit.  North  p.  1482;  Mr.  Disraeli,  Jb,  v.  190,  p. 

Am.  Bill  in  1867,  lb.  v.  186,  pp.  672,  1787 ;  v.   191,  p.  897 ;  Ld.  Stanley, 

680;  and  Nova  Scotia  Ass^*  Jour.  2d.  p.  601. 

1866,  Appx.  No.  10,  p.  12;  Rusden,  »  Wellington,  in  PeeFs  Memoirs, 

Hist,  of  N.  Zealand,  v.  8,  p.  104.  On  v.  2,  p.  300. 


a  dissola- 
tioD. 
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judgment  in  the  advice  they  may  tender  to  him.  And 
though  by  refusing  to  act  upon  that  advice  he  incurs  a 
serious  responsibility,  if  they  should  in  the  end  prove  to 
be  supported  by  public  opinion,  there  is  perhaps  no  case 
in  which  this  responsibility  may  be  more  safely  and  more 
usefully  incurred  than  when  the  ministers  ask  to  be 
allowed  to  appeal  to  the  people  from  a  decision  pro- 
nounced against  them  by  the  House  of  Commons.'  For 
they  might  prefer  this  request  when  there  *  was  no  pro- 
bability of  the  vote  of  the  House  being  reversed  by 
the  nation,  and  when  the  measure  would  be  injurious  to 
the  public  interests.  In  such  cases  the  sovereign  ought 
clearly  to  refuse  to  allow  a  dissolution.^ 
Pariia-  It  is  the  undoubted  right  of  either  House  of  Parlia- 

i^terfe^  mcut  to  addrcss  the  crown,  praying  that  Parliament  may 
ence  in  not  be  dissolvcd,"^  or  to  express  an  opinion  in  regard  to 
dtS)iu-^  the  circumstances  under  which  this  prerogative  has  been 
^^^^  exercised.""  But  modern  authorities  are  agreed  in  de- 
precating any  interference  by  Parliament  with  the  right 
of  the  crown  to  appeal  from  the  House  of  Commons  to 
the  country  whenever  it  may  be  deemed  expedient ; 
whether  the  House  may  think  such  an  appeal  to  be 
more  or  less  afdvisable.^  By  general  consent,  the  alter- 
natives of  resignation  of  office,  or  of  dissolution  of  Par- 
liament, are  now  left  to  the  discretion  and  responsibility 
of  ministers ;  and  though,  when  they  have  elected  to 
dissolve,  ministers  have  been  met  with  remonstrances, 
there  has  been  no  direct  attempt,  since  the  memorable 
year  of  1784,  to  interfere  with  the  prerogative  of  the 
crown  to  dissolve  Parliament  when  and  for  what  reason 
it  thought  fit.* 

A  dissolution  of  Parliament  having  taken  place,  for 

"  Grey,  Pari.  Govt,  new  ed.  p.  80.  ^  Ld.  Falmerston,  ante,  vol.  1,  p. 

"  See  ante,  vol.  1,  pp.  18»,  2:i2,  231 ;  Yonge,  Life  of  Ld.  Liverpool, 

*  2b.  pp.  160,  197 ;  Pari.  Hist.  v.  v.  1,  p.  :>ti± 
24,  p.  832 ;  May,  Const.  Hist.  v.  1,  «  Ld.  Derby,  ante,  vol.  1,  p.  229; 

p.  450;  and  see  Mr.  Smollett's  motion,  May,  Const.  Hist.  v.  1,  p.  4o0. 
Hans.'D.v.  218,p.  1101. 
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the  purpose  of  taking  the  sense  of  the  constituencies  as  The 'cry* 
to  a  question  upon  which  the  executive  government  and  eie^^fo^g^ 
the  House  of  Commons  are  at  issue,— or  for  any  other 
constitutional  reason, — ^ministers  are  not  limited  in  their 
appeal  to  the  country  to  the  particular  question  in  dis- 
pute, but  are  at  liberty  to  raise  any  other  issue,  or 
rallying  cry  for  the  hustings,  which  they  may  consider 
to  be  consistent  with  their  [)oli(ty  and  principles.* 

See  Governor  Weld's  carefully  considered  reasons  for  accepting 
the  advice  of  his  ministers  to  grant  a  dissolution,  after  their  defeat 
in  the  Assembly  on  a  want  of  confidence  motion.^  The  governor's 
memorandum  having  been  laid  before  the  House  of  Assembly,  a 
majority  in  that  House  recorded  their  opinion  that  the  statements 
made  by  ministers  to  his  excellency  were  not  founded  on  facts,  and 
consequently  that  the  conclusions  drawn  from  them  were  erroneous. 
This  was  to  impugn  the  action  of  the  governor.  He,  nevertheless, 
dissolved  Parliament,  and  justified  his  conduct  in  a  despatch  to 
the  secretary  of  state,  who,  in  reply,  saw  no  reason  to  object  to  the 
governor's  proceeding.*^ 

While  it  is  usual  for  the  ministers  of  the  crown  to 
appeal  to  the  constituent  bodies  in  regard  to  any  given 
line  of  policy,  or  public  measure,  upon  which  they  are 
desirous  of  eliciting  the  opinions  of  the  country — an 
appeal  which  is  responded  to  by  the  return  of  members 
more  or  less  pledged  as  to  the  course  they  will  pursue 
upon  the  particular  question — the  British  constitution 
rejects  the  idea  that  a  member  of  the  House  of  Commons 
is,  in  any  wise,  a  delegate.^  Once  chosen  to  this  high 
trust,  he  should  be  at  liberty  to  act  upon  his  own  in- 
dependent judgment,  as  belonging  to  a  free  deUberative 
assembly ;  and  though  he  is  bound  to  respect  any  en- 
gagement that  he  has  distinctly  made,  yet,  if  he  be  wise.  Pledges, 
he  will  be  exceedingly  chary  of  fettering  himself  with 
pledges  and  conditions,  and  will  always  bear  in  mind 


•  See  antey  vol.  1,  pp.  210,  226,  Seas.  2,  Appx.  No.  46. 
230 ;  Peel  8  Memoirs,  v.  2,  pp.  202-  •  lb,  1877,  Sees.  4,  Appx.  No.  19. 

297.  **  See  Stubbes  Consl.  Hi^t.  v.  3, 

*»  Tasmania,  Leg.  Com.  Jls.  1877,  p.  485. 
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Pledges. 


New  Par- 
liament 
decides 
upon  the 
fate  of 
mininters. 


his  paramount  obligations  as  a  member  of  the  great 
council  of  the  crown  which  is  convened  to  decide  upon 
matters  of  state  as  they  arise,  not  for  local  reasons,  or 
in  accordance  with  local  or  sectional  prejudices,  but 
with  a  view  to  promote  the  highest  advantage  of  the 
whole  comftiunity.® 

See  Mr.  Gladstone's  earnest  protest  in  the  House  of  Commons 
against  any  '  circumstemces  by  which  the  business  of  governing  this 
country  is  taken  from  within  the  walls  of  this  House  and  transferred 
to  places  beyond  them.' ' 

Upon  the  attention  of  Mr.  Speaker  Brand  being  called  to  the 
receipt  by  a  member  of  printed  circulars  threatening  the  loss  of  the 
support  of  his  constituents,  if  he  would  not  vote  in  a  particular  way 
upon  a  certain  question,  the  Speaker  observed  that  such  a  proceeding 
was  '  calculated  to  influence  the  independence  of  members ;  and  was 
highly  reprehensible.' « 

The  verdict  of  the  country  having  been  pronounced 
against  ministers  at  a  general  election,  it  is,  nevertheless, 
competent  for  them  to  remain  in  office  until  the  new 
Parliament  has  met,  and  given  a  definitive  and  final  de- 
cision upon  their  merits ;  for  the  House  of  Commons  is 
the  legitimate  organ  of  the  people,  whose  opinions  cannot 
be  constitutionally  ascertained  except  through  their  re- 
presentatives in  Parhament.^  It  is  necessary,  however, 
and  according  to  precedent,  that  under  such  circum- 
stances the  new  Parliament  should  be  called  together 
without  delay .^ 

Upon  the  meeting  of  Parliament  it  is  usual  to  take 
.the  earliest  opportunity  to  obtain  a  decisive  vote  upon 


•  Upon  this  Bubject,  see  Lord 
Brougham's  excellent  canons  of  re- 
presentative government,  in  his  Po- 
litical Philosopby,  part.  iii.  ch.  xi. ; 
Constitutional  Opinion  of  E.  Burke  ; 
J.  S.  Mill  and  T.  B.  Macaulay  m  Amos, 
Fifty  Years*  Eng.  Const,  pp.  50-55  ; 
Grey,  Pari.  Govt,  new  ed.  p.  77 ;  Mill, 
Kepres.  Gov.  p.  228  ;  Park's  Lectures, 
pp.  134-138,  citing:  a  valuable  article 
jrom  the  Am.  Jurist,  No.  8 ;  Heam, 
Govt,  of  Eng.  p.  475 ;  May,  Const. 
Hist.  v.  1,  p.  445 ;  North  Am.  Rev. 


V.  118,  p.  14. 

'  Hans.  D.  v.  187,  p.  719.  Sir 
S.  Nortbcote,  Ih,  v.  235,  p.  575. 

»  Hans.  D.  v.  235,  p.  1513. 

>»  Russell,  Life  of  Fox,  v.  2,  p. 
89 ;  Mir.  of  Pari.  1835,  p.  47  ;  aTtte, 
vol.  1,  p.  210.  But  in  1868  and  in 
1874  the  Gladstone  ministry,  being 
defeated,  resigned  at  once  before  the 
meeting  of  Parlt.  See  mite,  vol.  1, 
pp.  244,  251. 

»  Ante,  vol.  1,  pp.  209,  221,  232. 
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the  fate  of  a  ministry,  which  has  been  defeated  at  the 
hustings.  A  suitable  occasion  is  afforded  by  the  address 
in  answer  to  the  speech  from  the  throne,  to  which  an 
amendment  may  be  moved,  to  declare  that  the  advisers 
of  the  crown  do  not  possess  the  confidence  of  the  House. 
This  motion,  if  agreed  to,  will  lead  to  an  immediate 
resignation  of  the  ministry.^ 

Whenever  the  Houses  of  Parliament  are  notified  that  Prooeed- 
the  ministers  of  the  crown  have  resigned,  or  have  been  re^g^a- 
dismissed  from  their  offices,  and  that  the  administration  ^^^^,^^ 

ministers. 

is  dissolved,  it  is  customary  for  them  to  adjourn  over  to 
some  future  day,  until  a  new  ministry  is  formed.  The 
motion  to  adjourn,  upon  such  an  occasion,  is  usually 
and  properly  made  by  one  of  the  ex-ministers,  at  the 
request  of  the  person  who  has  been  entrusted  with  the 
formation  of  a  new  ministry.^  Any  further  adjourn- 
ments that  may  be  necessary  before  the  new  arrange- 
ments are  complete  should  be  proposed  in  a  similar 
way.™  For,  notwithstanding  their  resignation,  the  out- 
going ministers  are  bound  to  conduct  the  ordinary 
business  of  Parliament,  and  of  the  country,  so  long  as 
they  retain  the  seals  of  office.  They  continue,  more- 
over, in  fiill  possession  of  their  official  authority  and 
functions,  and  must  meet  and  incur  the  full  responsi- 
bility of  all  public  transactions  until  their  successors 
have  kissed  hands  upon  their  acceptance  of  office." 

Upon  this  point,  it  has  been  declared  by  Sir  Robert  Appoint- 
Peel,  that  *  though  the  members  of  an  administration  ^^^^^ 
may  have  tendered  their  resignations,  they  were  still  outgoing: 
entitled  to  make  any  appointments  which  the  exigencies  °^""    "* 


k  AnU,  vol.  1,  pp.  211,  283.  Not.  16, 1830,  pp.  273, 536, 541 ;  lb. 

*  Hans.  D.v.  123,  pp.  1705, 1706.  1834,  p.  2720;  and  see  Campbeirs 

"»  lb,  p.  1717.  Chanc.   y.    6,   p.    566 ;    Campbell's 

■  ParL  Deb.  v.  16,  p.  735;  Hans.  Ch.   Just    voL   2,  p.    339,   as   to 

B.  y.  195,  p.  734.    See  in  reference  colonial  practice  to  the  same  effect. 

to  Mr.  Pitt's  position  in  1801,  arUe^  See  Victoria  Pari.  Deb.  v.  34,  pp.  63- 

vol.  1,  p.  146 ;  Stanhope,  Life  of  Pitt,  56. 

V.  3,  p.  296 ;  see  also  Mir.  of  Pari. 

VOL.    II.  L   L 
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Appoint,  of  the  public  service  might  require ;  and  these  appoint- 
^^^  ^  ments  they  were  undoubtedly  entitled  to  go  on  making 
until  they  were  actually  superseded  by  the  entrance  into 
office  of  their  successors.  It  was  always  the  practice 
to  fill  up  vacancies.  Peerages  promised  by  a  minister's 
predecessors  in  office  had  been  granted,  though  no 
instrument  had  been  signed  or  sealed  on  the  subject. 
The  moment  it  was  proved  that  those  peerages  had 
really  been  agreed  to  by  the  outgoing  minister,  he 
having  taken  the  pleasure  of  the  crown  on  the  point, 
that  moment  the  ministers  in  power  agreed  to  confirm 
the  grant,  and  thus  respected  the  engagements  of  their 
predecessors.  Occurrences  of  this  kind  constantly  took 
place.'  ^ 

Nevertheless,  the  political  power  of  filling  up  vacan- 
cies should  be  used  with  discretion,  and  has  not  been 
invariably  exercised  by  outgoing  ministers.  In  1782, 
George  IH.  interposed  to  prevent  it ;  ^  and  when  the 
Russell  ministry  resigned  in  1852,  they  left  several 
vacancies  not  tilled  up.^  But,  in  1858,  Lord  Palmer- 
ston,  after  his  tender  of  resignation  and  before  his  suc- 
cessor was  appointed,  allotted  "  three  of  the  highest 
honours  of  the  crown — three  garters — ^which  were  then 
unappropriated,  to  three  eminent  noblemen,  his  friends 
and  supporters.""  And  in  1866,  upon  the  dissolution  of 
the  second  Russell  ministry,  an  office  was  filled  up  by 
that  government,  which  did  not  become  vacant  until 
two  days  after  their  resignation  had  been  tendered  to 
her  Majesty.'  The  interference  of  Parliament  with  the 
exercise  of  the  prerogative  under  such  circumstances 
has  never  taken  place,  and  would  only  be  justifiable 
under  circumstances  of  a  flagrant  character.' 

*»  Hans.  D.  v.  74,  pp.  68,  82.  p.  410. 
William  IV.  created  two  or  tliree  ««  Com.  Pap.  1852-8,  y.  26,  pp. 

pneers  after  the  Grey  ministry  bad  re-  344,  346;  Huns.  D.  y.  120,  p.  879. 
signed,  acting  upon  the  adyice  of  li^arl  '  lb,  y.  105,  p.  734. 

Grey.    Oorresp.  WiU.  IV.  with  Earl  •  lb.  y.  184,  p.  751. 

Grey,  y.  2,  pp.  397,  405.  *  lb.  y.  105,  pp.  731,  752. 

»  Donne,  Oorresp.  Geo,  III.  v.  2, 
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On  March  5,  1869,  there  was  a  debate  in  the  House  of  Commons 
concerning  the  appointment  of  a  military  officer  to  be  permanent 
under-secretary  for  Ireland,  which  was  made  by  the  Disraeli  ministry 
on  the  eve  of  their  quitting  office.  Admitting  that  as  a  general  rule 
a  retiring  ministry  were  justified  in  filling  up  vacancies,  Mr.  Glad- 
stone objected  to  the  exercise  of  that  right  in  a  case  of  such  special 
importance  and  responsibility,  and  hinted  that  it  might  be  found 
expedient  hereafter  to  fill  up  this  office  in  a  different  way.  The  un- 
expected decease  of  this  officer,  a  few  weeks  afterwards,  enabled  the 
government  to  replace  him  by  a  civilian.'^ 

The  Disraeli  ministry,  at  the  same  time,  appointed  the  Earl  of 
Mayo  to  be  governor-general  of  India  ;  but  this  appointment,  though 
severely  criticised  by  the  Liberal  press,  was  unquestioned  in  Parlia- 
ment.^ 

In  1835,  Sir  R.  Peel,  shortly  before  his  resignation  of  office, 
appointed  Lord  Heytesbury  to  succeed  Lord  William  Bentinck  in 
the  governor-generalship  of  India.  But  at  the  first  meeting  of  the 
new  (Melbourne)  cabinet  it  was  agreed  to  advise  the  king  to  revoke 
this  appointment,  and  it  was  accordingly  vacated.^ 

During  the  interval  between  the  resignation  of  a  ?ro<»ed- 

..  1    ^  .  !•!•  •/¥»         ^^S^  when 

ministry  and  the  appointment  of  their  successors  in  office  ministers 
— an  interval  which  has  varied  in  duration,  within  the  ^rf^a!  ^^ 
past  century,  from  one  to  thirty-seven  days ' — and  like-  »aent. 
wise  during  the  period  which  must  necessarily  elapse 
from  the  issue  of  new  writs  in   the  House  of  Com- 
mons on  behalf  of  the  incoming  ministers  and  their 
re-election,  whatever  may  be  the   abstract  right  of 
ParUament  to  continue  its  deliberations,^  it  is  not  cus- 
tomary, by  modem  usage,  for  any  important  poUtical 
question  to  be  discussed  in  either  House  of  Parliament.'' 
It  is  usual  to  adjourn,  from  time  to  time,  over  these 
periods,  meeting  only  in  order  to  dispose  of  '  business 
which  is  absolutely  esj^ential,  and  beyond  dispute/  *    If 

»  Hans.  D.  v.  194,  p.  767;   v.  272,  337;  Hans.  D.  v.  114,  p.  889. 

196,  p.  1086.  •  Hans.  D.  v.  119,  p.  914 ;  lb,  v. 

'  Hunter,  Life  of  Ld.  Mayo,  v.  i.  186,  p.  1309 ;  lb.  v.  148,  pp.  1870- 

p.  106.  1892 ;  jr&.  v.  184,  pp.  692,  697,  722. 

*  Ed.  Kev.  V.  133,  p.  318.  Haydn,  During  a  ministenal  interregnum  in 

Book  of  Dignities,  p.  266.  1866,  the  royal  assent  was  given  by 

«  See  ante,  vol.  i.  pp.  263-268.  commission  to  several  Bills.     lb.  p. 

y  See  lb.  pp.  149, 169, 176.  694.     With  regard  to  the  sitting  of 

■  Mir.  of  Pari.  Nov.  1830,  pp.  select  committees  at   such  a  tune, 

L   L   2 
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the  Houses  continue  sitting,  as  a  general  rule,  '  no 
motion  on  which  a  difference  of  opinion  would  be  likely 
to  arise '  should  be  submitted.** 

But  this  rule  admits  of  one  exception.  While  it 
would  not  be  regular  to  address  the  crown  to  ask  for 
the  production  of  papers  whilst  the  sovereign  was  with- 
out any  responsible  advisers,"  and  no  answer  could  be 
given  to  any  such  address  until  the  sovereign  had  a 
responsible  minister  through  whom  to  act ;  ^  yet,  if  a 
ministerial  interregnum  should  continue  for  an  un- 
reasonable length  of  time,  it  would  be  proper  for  the 
House  of  Commons  to  interpose,  and  by  an  address  to 
the  crown,  endeavour  to  put  an  end  to  so  injurious  and 
inconvenient  a  delay .^  Such  addresses  have  been  passed, 
or  proposed  to  be  passed,  upon  several  occasions,  and 
they  have  usually  elicited  from  the  sovereign  a  response 
in  harmony  with  the  constitutional  opinions  therein 
expressed.' 
Inter-  TJpon  the  occurrence  of  a  change  of  ministry,  it  is 

^tw^en     customary  for  the  outgoing   ministers   to   explain   to 
the  old      their  successors,  at  personal  interviews,  the  state  of  the 

and  new  i  t     i        •  .         f    .  .  t 

ministers  publlc  busmcss  in  their  respective  departments.*  And 
it  is  a  familiar  practice  of  outgoing  ministers  to  leave 
behind  them  a  memorandum  on  this  subject  or  on  that, 
and  stating  that,  on  account  of  the  position  of  the 
Government,  they  think  it  expedient  to  take  no  step  in 
the  matter,  but  they  leave  it  to  be  dealt  with  by  their 
successors.^ 

Lord  Melbourne's  *  unselfish  regard  for  the  public  interest,  and 
genuine  affection  for  the  Queen/  upon  relinquishing  the  premiership, 
in  1841,  'thoughtfully  communicated  to  his  successful  rival  (Sir  R. 

the  practice  has  not  been  uniform.  «  Hans.  D.  v.  136,  p.  1800. 

See  Mir.  of  Pari.  1835,  p.  847 ;  Hans.  '  See  antie,  vol.  i.  p.  320 ;  May, 

D.  V.  184,  p.  649.  Const.  Hist.  v.  i.  p.  462. 

^  Mir.  of  Pari.  1841,  Sees.  2,  p.  «  Hans.  D.  v.  119,  p.  245;  Ih,  v. 

260 ;  Hans.  D.  v.  123,  p.  1709.  136,  p.  1226,-  v.  184,  pp.  1344, 1606. 

•  Mir.  of  Pari.  1835,  p.  819.  Lewis  Administrations,  p.  xviii. 

^  Ld.  J.  Russell,  Hans.  D.  v.  126,  ^  Mr.  Gladstone,  Id.  v    195,  p. 

p.  724.  751 
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Feel)  all  the  suggestions  which  he  thought  likely  to  focilitate  the 
communications  of  the  new  government  with  her  Majesty/  * 

They  are  also  bound  in  honour  to  communicate  to 
the  proper  officers  any  private  information  upon  public 
afiairs  that  may  have  been  forwarded  to  them  upon  the 
presumption  that  they  were  still  in  office^ 

All  public  officers  are  required  to  leave  behind  them,  ^?*^7. 
when  they  retire  from  office,  whatever  public  documents  docu- 
may  have  come  into  their  possession  during  their  term  ™®°^ 
of  office,  in  order  that  a  complete  history  of  all  public 
transactions  may  be  preserved  in  the  archives  of  the 
department.     IVivate   letters,  however,  do  not  come 
within  this  rule,  even  though  they  may  exclusively  re- 
late to  affairs  of  state.     But  no  ex-minister  is  at  liberty 
to  quote  in  Parliament  from  any  document  which  he 
may  have  received  while  in  office,  unless  it  has  first 
been  made  public  by  being  laid  before  Parliament.^ 

When  an  opposition  comes  into  office,  it  is  not  The  oppo. 
expected  to  *  abandon  its  own  engagements  and  adopt  "henae- 
those  of  its  antagonists.'  ^  And  though,  as  we  have  seen,  sinning 
it  IS  customary  for  m-commg  mmisters  to  ratify  and 
give  effect  to  the  intentions  of  their  predecessors  in  the 
distribution  of  personal  honours  and  rewards,"^  yet  they 
are  under  no  such  obligation  in  any  matter  which  ii>- 
volves  a  question  of  public  pohcy.  K  they  disapprove 
of  contemplated  arrangements,  agreed  upon  by  their 
predecessors,  but  not  ftilly  completed  when  the  change 
of  ministry  took  place,  they  are  justified  in  peremptorily 
overruling  such  arrangements ;  and  they  may  .properly 
avail  themselves  of  any  technicality  to  refrain  from  the 
formal  completion  of  a  grant,  appointment,  or  commisr 
sion,  issuable  by  the  crown,  for  which  they  are  not 
willing  to  become  responsible." 

•Sat.  Rev.    Aug.    3,  1867,   p.  a«<e,vol.  1,  p.  369, 
152.  »  Sir  G.  C.  Lewie,  Hang.  D.  v. 

J  Hans.  D.  v.  150,  pp.  404-409,  153,  p.  1424. 
526;  and  see  ante,  p.  481.  "»  See  arite,  p.  514. 

k  lb.  ▼.  160,  pp.  378,  475 ;  and  »  See  cases  m  Pari.  Deb.  ▼.  ^,  p. 
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Etiquette 
of  new 
ministry 
towards 
the  old. 


Upon  the  same  principle  in  1868  the  new  Gladstone  ministry 
'considered  themselves  bound  by  a  sort  of  official  etiquette  and 
necessity  to  carry  out  the  acts  of  the  late  government,'  in  the  matter 
of  certain  postal  contracts  ;  lest '  the  government  in  future  negotia- 
tions with  commercial  companies  should  be  placed  in  a  disadvan- 
tageous position  by  the  introduction  of  such  an  element  of  uncertainty 
into  their  dealings  as  that,  on  account  of  a  change  of  government, 
engagements  entered  into  in  perfect  good  faith  by  both  parties, 
should  be  liable  to  be  set  aside.®  It  was  afterwards  stated,  in 
reference  to  another  transaction,  which  required  a  vote  in  Supply, 
that  *  if  one  government  did  not  accept  the  bargains  made  by 
another,  within  certain  limits,  people  and  public  bodies  would  refuse 
to  deal  with  any  government.'  p 

It  is  indeed,  most  unusual,  if  not,  in  modern  times, 
unprecedented,  for  a  new  ministry,  in  a  new  Parliament, 
to  attempt  to  pass  reactionary  measures,  unless  they 
had  the  strongest  evidence  that  the  national  poUcy 
had  undergone  an  entire  change.^  But,  at  all  events, 
a  new  ministry  should  faithfully  adhere  to  whatever 
policy  has  been  accepted  by  the  crown  and  the  country 
in  relation  to  separate  interests  to  other  countries,  not- 
withstanding that  they  may  have  individually  expressed 
opinions  adverse  to  the  same  when  in  opposition.  For 
on  acceding  to  office,  a  statesman  is  constitutionally 
bound  to  do  his  utmost  to  maintain  that  unity  of  policy 
which  is  essential  to  the  conduct  of  pubUc  affairs  by 
a  great  nation.'  It  is  also  necessary  to  maintain  the 
principle  that — whilst  the  government  is  administered 
by  rival  parties  succeeding  one  another — the  govern- 
ment of  the  Queen  is  continuous,  and  is  conducted  with- 
out being  unduly  biassed  by  political  hostiUty." 


426 ;  Hans.  D.  v.  169,  p.  777 ;  Ih.  v. 
185,  p.  1321;  V.  198,  p.  1372;  v. 
201,  p.  674 ;  and  ante,  p.  302. 

<»  Hans.  D.  v.  104,  pp.  1288, 1306. 

p  lb,  V.  107,  p.  1212.  See  Mr. 
Gladstone's  remarKs  on  vote  to  de- 
fray Governor  Eyre's  le^  expenses 
.based  on  judgment  formeid,  and  pledge 
given  by  preceding  govt. ;  2b.  v.  208, 
p.  1437. 

«  Mr.  Gladstone,  Hans.  D.  v.  220, 


p.  1707.  See  debates  m  H.  of  0.  on 
Endowed  Schools  Act  Amendment 
BiU  July  1874;  and  Hans.  D.  v. 
229  p  931. 

'  Ld.  J.  Russell,  Hans.  D.  v.  160, 
p.  769 ;  Marq.  of  Salisbury,  citing 
cases.  lb.  y.  204,  p.  260 ;  and  see 
lb.  V.  219,  pp.  717,724.  Quar.  Rev. 
V.  146,  p.  93. 

•  Hans.  D.  v.  212,  p.  799.  lb.  v. 
221,  p.  373. 
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Since  the  establishment  of  parliamentary  govern-  ^^' 
ment,  it  has  never  been  the  usage  in  England  for  any  against 
ministry,  upon  acceding  to  office,  to  make  use  of  its  teiM^' 
power  and  influence  in  Parliament  to  bring  under  in-  misoon- 
vestigation  the  acts  of  its  predecessors.     Those  acts  office. 
were  open  to  parliamentary  criticism  when  they  were 
performed,  and  being  uncondemned  at  the  time  must 
be  presumed  to  have  been  sanctioned.     It  is,  of  course, 
competent  to  Parliament  to  investigate  particular  mat- 
ters of  complaint  against  individual  ex-ministers,  when- 
ever facts  are  brought  to  light  which  call  for  enquiry.* 
But  the  power  of  a  government  should  never  be  em- 
ployed against  their  predecessors  in  office  to  obtain  a 
censure  upon  their  past  policy  for  mere  party  considera- 
tions, or  to  promote  an  enquiry  into  the  policy  and 
justice  of  public  measures  which  were  undertaken  by 
them  whilst  they  held  the  reins  of  government,"  except 
with  a  view  to  the  reform  of  administrative  defects  or 
the  correction  of  abuses.^ 

Our  sketch  of  the  origin,  development,  and  present 
state  of  the  governmental  system  of  England,  and  of  its 
relation  to  the  crown  on  the  one  side,  and  to  Parliament 
on  the  other,  is  now  complete. 

In  reviewing  the  successive  phases  through  which  Review  of 
the  constitution  has  passed,  from  the  Norman  Conquest 
to  our  own  day,  we  observe  that  they  exhibit,  in  turn, 
the  supremacy  of  poHtical  power  in  the  crown,  under 
prerogative  government ;  in  the  higher  classes,  from  the 
period  of  the  Revolution  to  the  Reform  Bill  of  1832  ; 
and  in  the  aristocratical  and  middle  classes  combined, 
from  that  epoch  until  now.     By  the  enlargement  of  the 


*  See  rt7rfc,p.481.  The  proceedings  tion.    Hans.  D.  v.  162,  p.  87 ;  antey 

against  Earl    St.  Vincent,  ex-first  vol  1,  p.  367. 

Id.  of  the  admiralty ;  anfe,  p.  473.  The  ■  Ld.  J.  Russell  and  Sir  Robert 

complaints  against  Ld.  Palmereton  in  Peel,  Hans.  D.  v.  67,  pp.  147,  184, 

1861 ,  for  alleged  falsification  of  de-  lb,  v.  219,  p.  747. 

apatches,  under  a  former  administra-  ^  Ante,  voL  i.  pp.  540,  673. 
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representation  in  1867  and  1868,  we  have  entered  upon 
Beginning  ^  new  era,  wherein  the  democratic  element  will  un- 
political doubtedly  be  in  the  ascendant,  and  under  which  we  may 
^^  expect  to  find  all  our  institutions,  both  in  church  and 

state,  severely  tried. 

It  seems  fitting,  at  such  a  time,  to  point  out,  to  those 
who  are  now  entrusted  with  political  power,  the  prac- 
tical operation  of  that  system,  wherein  the  various  ex- 
cellences of  the  monarchical  and  aristocratical  elements 
have  hitherto  harmoniously  combined,  with  those  of 
popular  representation,  to  ensure  a  vigorous  and  stable 
government,  to  promote  the  national  welfare,  and  to 
maintain  the  liberty  of  the  subject  unimpaired. 

The  continuance  of  these  blessings  to  the  British 
nation,  under  their  extended  fi:'anchises,  must  depend 
upon  their  holding  fast  their  allegiance  to  those  funda- 
mental principles  of  government  which  form  the  unwrit- 
ten law  of  the  constitution,  and  embody  the  wisdom  and 
experience  of  many  generations.  By  a  recognition  of 
these  principles,  the  authority  of  the  crown,  and  the 
influence  of  property,  have  each  been  permitted  a  legi- 
timate share  in  controlling  the  deliberations  of  the  House 
of  Commons,  which  has  now  become  the  centre  of 
supreme  poUtical  power  in  the  state.  A  House  of  Com- 
mons wherein  the  executive  is  strong — and  wherein  the 
advisers  of  the  crown  can  administer  the  government, 
and  guide  the  course  of  legislation,  upon  a  definite  poUcy, 
known  and  approved  by  an  adequate  majority  of  that 
chamber — is  the  last  refuge  of  the  ancient  monarchy  of 
England.  But  in  order  to  secure  this  result,  the  House 
of  Commons  itself  must  be  free ;  not  subservient  to  the 
fluctuating  will  of  the  people,  or  hampered  by  pledges 
in  respect  to  its  future  actions.  Otherwise,  it  cannot 
give  an  intelligent  support  to  the  Queen's  government, 
by  whomsoever  it  is  administered,  or  rightly  fulfil  its 
appointed  functions.  A  House  of  Commons  dependent 
upon  popular  caprice,  and  swayed  to  and  fro  by  dema- 


THEIR  EESPONSIBILITY  TO  PARLIAMENT.  621 

gogues  out  of  doors,  will  inevitably  produce  a  ministry 
which  will  be  a  reflex  of  its  own  instability,  and  which 
will  attempt  to  govern  without  having  a  fixed  policy, 
and  as  the  mere  exponent  of  the  will  of  an  unenlight- 
ened and  tyrannical  democracy.^ 

I  cannot  more  appropriately  conclude  this  chapter  Mr.  Miirs 
than  by  quoting  the  words  of  one  of  the  most  eminent  vice  U)  the 
expounders  of  representative  government,  whose  ideas,  q^^J^, 
though  elaborated  in  the  closet,  have  been  tested  and 
confirmed  by  practical  experience  in  Parliament.    In 
one  of  his  latest  speeches  to  the  House  of  Commons  he 
says : — 

*  When  a  popular  body  knows  what  it  is  fit  for,  and 
what  it  is  unfit  for,  it  will  more  and  more  understand 
that  it  is  not  its  business  to  administer,  but  that  it  is  its 
business  to  see  that  the  administration  is  done  by  proper 
persons,  and  to  keep  them  to  their  duties.  I  hope  it  will 
be  more  and  more  felt  that  the  duty  of  this  House  is  to 
put  the  right  persons  on  the  Treasury  Bench,  and  when 
there  to  keep  them  to  their  work.  Even  in  legislative 
business  it  is  the  chief  duty — ^it  is  more  consistent  with 
the  capacity — of  a  popular  assembly,  to  see  that  the 
business  is  transacted  by  the  most  competent  persons  : 
confining  its  own  direct  intervention  to  the  enforcement 
of  real  discussion  and  publicity  of  the  reasons  offered 
pro  and  con ;  the  offering  of  suggestions  to  those  who 
do  the  work,  and  the  imposition  of  a  check  upon  them 
if  they  are  disposed  to  do  anything  wrong.  People 
will  more  value  the  importance  of  this  principle  the 
longer  they  have  experience  of  it.'*  This  wholesome 
advice  has  been  given  at  a  very  seasonable  time ;  and  it 
may  be  hoped  will  not  be  disregarded  by  the  repre- 
sentatives of  the  people  in  the  Keformed  Parliament. 

*  See    an    able  and   instructive    y,  33,  p.  48] . 

article    on    '  Democratic     Govern-  *  Mr.  J.  S.  Mill,  June  17,  1868 ; 

ment  in  Victoria,'  in  the  West.  Rev.    Hans.  D.  v.  192,  p.  1731. 
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CHAPTER  V. 

THE   DEPARTMENTS  OP  STATE — THEIR  CONSTITUTION 
AND   FUNCTIONS. 

Having  described  the  parliamentary  duties  and  respon- 
sibilities of  the  ministers  of  the  crown,  we  have  next  to 
consider  their  administrative  functions. 
Adminis-  We  therefore  now  proceed  to  examine  the  origin  of 

depart-  the  various  departments  of  state,  and  the  particular 
ments.  dutics  which  devolve  upon  the  ministerial  officers  in 
charge  of  the  same.  This  enquiry  is  not  intended  to 
embrace  a  detailed  account  of  the  routine  of  business  in 
the  several  public  departments,  but  rather  to  point  out 
the  share  allotted  to  each  in  the  general  government  of 
the  empire,  the  relations  of  the  dijflferent  departments 
to  one  another,  and  the  method  by  which  the  separate 
parts  of  our  political  organisation  are  subordinated  to 
the  supreme  authority  of  the  crown,  as  exercised  through 
the  instrumentality  of  the  cabinet. 

In  reviewing  the  origin  and  growth  of  the  principal 
departments  of  state,  we  cannot  fail  to  observe  how 
largely  they  have  been  indebted  to  parUamentary  criti- 
Re-  cism  for  their  present  form  and  efficiency.     For  nearly 

by^Parihi-  ^^^  hundred  years  past,^  ParUament  has  persevered,  with 
ment.        more  or  less  earnestness,  in  the  work  of  administrative 
reform.     Numerous  select  committees  of  the  House  of 
Commons  have  been  appointed  from  time  to  time  to  in- 
vestigate the  internal  condition  and  management  of  the 

*  Commencing  with  the  efforts  of    economic  reform.     See  May,  Const. 
Edmund  Burke,  in  1780,  on  behalf  of    History,  v.  i.  p.  200, 
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public  departments.  In  the  light  of  the  information  thus 
obtained,  successive  administrations  have  devoted  them- 
selves to  the  task  of  improving  this  portion  of  our  national 
polity,  and  of  bringing  it  into  stricter  harmony  with  the 
general  principles  of  constitutional  government.**  From 
the  period  of  the  war  with  Eussia  in  1854,'^  the  process 
of  departmental  reconstruction  has  been  going  forward 
at  an  accelerated  pace ;  and  if  the  fixture  labours  of  Par^ 
liament,  in  this  direction,  are  characterised  by  the  same 
spirit  of  cordial  and  enlightened  co-operation  between 
the  ministers  of  the  crown  and  the  representatives  of 
the  people  which  they  have  hitherto  exhibited,  we  may 
confidently  hope  that  they  will  serve  to  detect  and 
remove  the  defects  which  still  disfigure  certain  parts  of 
our  executive  system,  and  which  are  attributable  mainly 
to  the  want  of  suflScient  vigour  in  the  controlling 
authorities,  and  to  an  excessive  adherence  to  routine. 

The  Treasury,  which  first  claims  our  attention,  is  the  The 
chief  and  most  important  department  of  the  executive  Treasury, 
government.  It  ordinarily  consists  of  a  board  of  five 
members,  who  are  officially  known  as  *  the  Lords  Com- 
missioners for  executing  the  office  of  Lord  High  Trea- 
surer.' The  board  comprises  the  first  lord  of  the 
treasury  (who  is  usually  the  prime  minister),  the  chan- 
cellor of  the  exchequer,  and  three  junior  lords. 

The  lord  high  treasurer  (whose  badge  of  office  was 
the  white  staff)  was  anciently  the  sole  head  of  the  Trea- 
sury, and  the  most  powerful  minister  of  state  in  Eng- 
land ;  ^  but  no  one  has  been  appointed  to  this  high  office 
for  more  than  a  century  and  a  half.  The  last  person 
upon  whom  it  was  conferred  was  the  Duke  of  Shrews- 
bury, who  was  appointed  by  Queen  Anne  on  July  30, 
1714,  only  two  days  previously  to  her  death.  The 
circumstances  of  this  appointment  were  very  remarkable, 

*  Mr.  Glad8tonc,Han8.D.  V.  203,  •*  Macaulay,  Hist,  of  Eiig.  v.  iii. 

p.  1613  ;  V.  204,  p.  886.  p.  538. 

'  See  ante,  p.  219. 
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Treasury  and  have  been  already  mentioned  in  a  former  chapter.* 
On  the  13th  of  the  following  October,  George  I.  nomi- 
nated the  Earl  of  Halifax  and  four  other  persons,  of 
whom  the  chancellor  of  the  exchequer  was  one,  to  be 
'  Lords  Commissioners  for  executing  the  office  of  Lord 
High  Treasurer  * ;  and  the  office  has  continued  in  com- 
mission ever  since.  According  to  the  terms  of  the  patent 
(in  which  respect  it  is  identical  with  that  of  the  Board 
of  Admiralty,  which  was  first  put  into  commission  about 
the  same  time),  the  several  members  of  the  board  are 
on  a  footing  of  perfect  equality.  The  practice  of  putting 
these  great  offices  of  state  into  commission  originated 
long  before  the  Revolution,  but  it  did  not  become  in- 
variable, in  respect  to  the  Treasury,  until  the  accession 
of  George  I. 

From  the  fragmentary  *  Account  of  the  Court  of 
George  I.,'  written  by  Mr.  Wortley  Montagu,  who  was 
one  of  the  lords  of  the  treasury  in  1714,  we  learn 
that  the  commissioners  used  all  to  be  men  of  consider- 
able importance  up  to  that  period,  and  were  never 
dependent  upon  the  first  lord,  or  nominated  by  him, 
but  by  the  king  himself,  until  the  time  of  Lord  Oxford, 
who  was  first  lord  in  1711,  and  chose  all  his  colleagues 
upon  the  board.'  In  1715  the  celebrated  Robert  Wal- 
pole  became  first  lord,  since  which  period  the  junior 
lords  have  always  been  subordinate  to  and  dependent 
upon  the  first  lord ;  and  although  the  terms  of  the 
patent  remain  unaltered,  nevertheless  the  position  of 
the  junior  lords  has  become,  by  usage,  one  of  inferiority 
and  subordination. 
First  lord  The  positiou  and  duties  of  the  First  Lord  of  the 
treasury  Treasury  will  first  claim  our  attention.  Ever  since  the 
year  1806  this  important  office  has  been  filled  by  the 
premier  or  first  minister  of  the  crown.     Although,  as 

•  Ante,  p.  189.  cUffe,  3rd  edit.  1801,  v.  i.  pp.  120, 

'  Letters  of  Lady  Mary  Wortley     140. 
Montagu,  edited   by  Lord  Wbarn- 
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we  have  already  seen,*  there  is  no  necessary  connection  and  pnme 
between  the  two  offices,  yet  the  length  of  time  in  which  "^*^'^' 
they  have  been  associated,  renders  it  increasingly  im- 
probable  that  hereafter   they  will   be  again  divided. 
Accordingly,  it  will  be  convenient  and  appropriate,  in 
this  place,  to  consider  of  them  together. 

The  first  lord  of  the  treasury  holds  a  position  of 
great  dignity  and  authority.  His  duties  are  not  connected 
with  the  departmental  business  of  the  Treasury,  in 
which,  indeed,  he  takes  no  part,*"  but  he  is  principally 
occupied  with  the  consideration  of  questions  of  public 
policy.  As  head  of  the  government,  he  exercises  a  con- 
trolling influence  in  the  cabinet,  and  is  virtually  supreme 
over  his  colleagues,  and  must  therefore  be  cognisant  of 
all  matters  of  real  importance  that  may  take  place  in 
any  of  their  respective  departments.  He  is  the  medium 
of  intercourse  between  the  cabinet  and  the  sovereign, 
and  has  to  conduct  the  whole  of  the  official  communica- 
tions which  may  be  necessary  between  the  sovereign 
and  his  responsible  advisers.  To  enable  him  to  dis- 
charge this  duty  aright,  it  is  indispensable  that  he  should 
have  cognisance  of  every  important  state  paper,  or 
despatch,  that  may  emanate  from,  or  be  received  by, 
any  branch  of  the  executive  government,  in  order  that 
he  may  be  prepared  to  advise  upon  the  same.  For 
example,  he  cannot  consult  with  the  secretary  of  state 
for  foreign  affairs,  and  exercise  the  influence  which  he 
ought  to  possess  with  respect  to  our  intercourse  with 
foreign  nations,  unless  he  is  master  of  everything  of  real 
importance  going  on  in  that  department.  So  also  with 
respect  to  the  other  departments — the  Home  and  Colonial 
Offices,  India,  Ireland,  the  Finance,  and  the  War  Offices 
— he  cannot  judge  of  the  policy  to  be  pursued  therein, 
unless  he  is  acquainted  with  all  the  current  correspon- 
dence of  any  importance  appertaining  thereto.*    The 

«  AtUc,  p.  176.  •  See   antey   p.    205.      Murray's 

"  Ilaus.  D.  V.  194,  p.  850.  Handbook,  p.  126. 
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precise  order  in  which  the  despatches  received,  and  the 
drafts  prepared  in  reply,  are  brought  under  the  notice 
of  the  prime  minister  will  be  hereafter  explained, 
his  duties.         The  prime  minister  has  necessarily  to  maintain  an 
extensive  correspondence.*"  Besides  the  enquiries  he  has 
to  make  in  reference  to  the  exercise  of  the  patronage  of 
the  crown,  he  has  to  write  letters  on  poUtical  matters 
which  are  engaging  the  attention  of  his  government,  and 
generally  to  keep  up  an  extensive  correspondence  on 
state  affairs.     He  has  continually  to  receive  deputations 
on  matters  of  pubUc  interest,  and  must  find  time  for  at- 
tendance at  court  ceremonials.     During  the  sitting  of 
Parliament,  he  is  expected  to  be  present  in  his  seat  in 
the  House  six  or  seven  hours  of  the  day  for  four  or  five 
days  in  the  week,  to  explain  and  defend  the  poHcy  of 
government,  and  to  guide  the  dehberations  of  the  legis- 
lature.*    To  assist  him  in  fulfilUng  these  onerous  and 
multifarious  duties,  it  is  requisite  that,  in  addition  to  the 
cordial  co-operation   of  his   colleagues  generally,  he 
should  be  able  to  avail  himself  occasionally  of  the  ser- 
vices of  one  or  two  members  of  the  cabinet,  whose  de- 
partmental labours  are  inconsiderable,  and  who   are 
therefore  free  to  give  the  benefit  of  their  assistance  to 
their  over-burthened  chief,  bringing  with  them  the  in- 
fluence of  high  oflSce,  and  bound  to  him  by  the  ties  of 
a  common  responsibiUty.     This  important  duty  is  dis- 
charged by  persons  specially  selected  to  fill  offices  with- 
out any  laborious  functions  attached  to  them,  in  order 
that  they  may  be  at  Hberty  to  assist  their  colleagues, 
and  especially  the  prime  minister,  from  time  to  time,  as 
may  be  required."* 

The  salary  of  the  first  lord  of  the  treasury  is  now 


^  Hans.  D.  v.  228,  p.  498.  eloquence,  another  knowledge,  a  third 

^  Lord  Brougham  tells  an  anec-  toil,  Mr.  Pitt  siud,  "  No,  patience. " ' 

dote,  that  'when  the  conversation  (Sketches  of  Statesmen,  vol.  i.  p. 

once  turned  upon  the  quality  most  278.) 
required  in  a  prime  minister,  one  said  •"  See  ante,  p.  205. 
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fixed  at  5,000/.  a  year,  with  an  official  residence,  but  Emoin- 
with  no  other  perquisites  or  emoluments  whatever.**    In  ™®^^* 
former  times  the  first  lord  of  the  treasury  used  fre- 
quently to  hold,  or  '  appoint  himself  to,'  other  oflSces 
in  connection  therewith,  as  a  means  of  increasing  his 
emoluments.    For  example,  he  has  generally  held  the 
office  of  lord  warden  of  the  Cinque  Ports,  which  used 
to  be  worth  4,000/.  or  5,000/.  a  year,  with  a  residence 
by  the  sea- side,  and  other  advantages.**    But  since  Lord 
Liverpool's  time,  no  first  lord  has  held  any  other  office 
with  emoluments,  and  those  appertaining  to  the  war- 
denship  of  the  Cinque  Ports  (since  held  by  the  Duke  of 
Wellington   and   by  Lord  Palmerston,  in  conjunction 
with  the  premiership),  have  been  abolished,  nothing  re- 
maining but  the  right  to  occupy  the  warden's  castle  at 
Dover.P    Until  a  very  recent  period,  the  office  of  chan-  asso- 
cellor  of  the  exchequer  was  frequently  held  together  ^*hthe 
with  that  of  first  lord  of  the  treasury,  especially  when  office  of 
the  premier  has  been  a  member  of  the  House  of  Com-  of  the  ex- 
mons.     The  two  offices  were  held  jointly  by  Mr.  Pitt  <^*^«<i^^- 
from  1783  to  1801,  and  afterwards  from  1804  to  1806, 
by  Mr.  Addington  from  1801  to  1804,  by  Mr.  Perceval 
from  1809  to  1812,  by  Mr.  Canning  from  April  to  July, 
1827,  and  by  Sir  K.  Peel  during  his  short  tenure  of 
office,  from  December  1834  to  March  1835. 

In  1809  Mr.  Perceval  proposed  to  divide  the  two  offices,  retaining 
himself  the  situation  of  first  lord.  He  offered  the  chancellorship  of 
the  exchequer  to  several  of  his  party  followers,  either  with  or  with- 
out a  seat  in  the  cabinet,  but  he  could  get  no  suitable  person  to 
accept  of  it.** 

On  this  last  occasion,  in  accordance  with  the  recom- 


^  Kep.  on  Off.  SaL  Ck)in.  Pap.  as  chanc.  of  the  exch.,  and  as  lord 

1860,  V.  15.    Evid.  22,  23.    He  has  warden,  exceeded  12,000/.  a    year, 

an  allowance  for  two  private  secre-  Donne,  Corresp.  Geo.  IIL  v.  2,  p. 

taries  (lb.  267) ;  whilst  other  mem-  195. 

bers  of  the  government  are  ordinarily  '.  Rep.  on  Off.  Sal.  Com.  Pap. 

allowed  but  one.  1860,  v.  16.    Evid.  16-20,  266. 

**  The  official  emoluments  of  Lord  *»  Bulwer's   Palmerston,  v.  i.    p. 

North  as  first  lord  of  the  treasury,  91. 
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fi  ^u  rd  ^^^d^ti^^s  of  a  Committee  of  the  House  of  Commons 
of  trea-  in  1830,  the  joint  salary  for  the  two  oflBces  was  limited 
^^oSior  ^  7,500/.,  instead  of,  as  heretofore,  the  full  salary  of 
of  ex-  6,000/.  for  each  office.'  But  when  Sir  Eobert  Peel  was 
^  '  again  called  upon,  in  1841,  to  form  an  administration, 
he  determined  not  to  undertake  the  double  duty,  but 
selected  another  person  for  the  office  of  chancellor  of 
the  exchequer,  retaining  for  himself  the  post  of  first 
lord.  This  being  the  first  instance  in  which  the  office 
of  first  lord  of  the  treasury  had  been  filled  by  a  com- 
moner, except  in  conjunction  with  that  of  chancellor  of 
the  exchequer,  Sir  E.  Peel  formally  assimilated  it  to  the 
same  office  when  held  by  a  peer.  Since  then  the  two 
offices  have  always  been  held  by  separate  individuals 
(save  only  for  a  few  weeks  in  1873-4,  during  a  recess  in 
Parhament),  and  from  the  great  increase  of  ministerial 
and  parliamentary  business,  it  is  very  improbable  that 
they  will  be  again  combined,  unless  it  should  happen 
that  a  person  peculiarly  qualified  to  be  chancellor  of 
the  exchequer  might,  on  becoming  first  lord  of  the 
treasury,  desire  to  retain  both  appointments.' 

In  August,  1873,  upon  the  reconstruction  of  the  administration, 
Mr.  Gladstone  assumed  the  duties  of  both  offices,  for  a  time,  a 
*  third  lord ' — ^in  addition  to  the  three  junior  lords, — being  specially 
appointed  to  assist  him  in  treasury  business.  But  this  arrangement 
fell  through,  with  the  resignation  of  the  ministry,  in  February 
1874.^ 

The  first  lord  of  the  treasury  is  an  ex-offixio  trustee 
of  the  British  Museum  and  of  the  National  Gallery." 

By  Stat.  10  Geo.  IV.  c.  7,  a  Koman  Catholic  is  dis- 
qualified for  the  oflSce  of  first  lord. 

Although  the  salary  attached  to  this  office  is  very 
inconsiderable,   and   can   afford   no   inducement   to   a 


'  Rep.  Off:  Sal.  Com.  Pap.  1850,         *  Hans.  D.  v.  218,  p.  766. 
V.  15.    Evid.  245.  «  Rep.    Off".    Sal.    1860.    Evid. 

•  lb.  Com.    Pap.    1850,    v.   15.  303. 
Evid.  246, 1255. 
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Btatesman  to  incur  its  toils  and  responsibilities,  yet  it  is 
doubtless  '  a  very  great  thing  to  be  at  the  head  of  the 
administration,  and  to  direct  the  resources  of  the  coun- 
try.' ^  A  laudable  and  patriotic  ambition  to  serve  the 
public,  and  to  connect  his  name  honourably  with  the 
history  of  the  state,  are  suflScient  motives  to  actuate 
anyone  to  undertake  the  discharge  of  such  exalted 
functions.  As  a  matter  of  fact,  no  prime  minister 
during  the  last  century,  however  powerful,  has  become 
rich  in  oflSce ;  and  several  (for  example,  the  Duke  of 
Newcastle  and  the  younger  Pitt)  have  impaired  their 
private  fortunes  is  sustaining  their  pubUc  position.  It 
is  well  that  there  should  be  no  pecuniary  advantages 
directly  connected  with  the  supreme  direction  of  public 
afiairs  ;  and  it  is  also  a  fortunate  circumstance  that,  in 
England,  the  emoluments  of  the  highest  class  of  func- 
tionaries have  not  increased,  but  rather  diminished,  in 
proportion  to  the  general  growth  of  national  wealth."* 

In  estimating  the  advantages  arising  from  the  posses-  Patronage 
sion  of  oflSce,  it  is  necessary  to  enquire  what  are  the  ^^l 
facilities  it  affords   to   a  minister,  and  especially  the  minister, 
prime  minister,  to  benefit  himself,  the  members  of  his 
family,  or  his  personal  friends,  in  the  distribution  of  the 
patronage  of  the  crown. 

So  recently  as  1810,  as  appears  by  oflScial  returns, 
there  were  no  less  than  242  sinecure  oflBces  in  existence 
throughout  the  king's  dominions,  yielding  an  aggregate 
income  of  nearly  300,000/.  per  annum.  The  Eeform 
ministry  of  Lord  Grey,  immediately  upon  taking  oflSce, 
announced  their  intention  of  aboUshing  210  sinecure 
places;'  and  as  a  result  of  the  labours  and  recommenda- 
tions of  committees  of  the  House  of  Commons  in  1810 
and  1834,  the  work  of  reduction  was  steadily  carried  on, 
80  that  by  the  year  1850,  it  is  presumed  that  they  had 


'  Rep.  Off.  Sal.  Oom.  Pap.  1850,  Soc.  v.  20,  p.  105 
Ev.  1378.  »  Mir.  of  Pari  Feb.  11,  1831,  p. 

^  lb.  90,  and  see  Jour,  of  Stat  168. 

VOL.    II.  M   M 
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been  entirely  done  away  with  ;  the  intention  of  Parlia- 
ment to  aboUsh  all  sinecure  offices,  as  a  means  of  reward, 
having  been  unmistakably  expressed.  Now,  among 
those  sinecures  were  places  which  the  ministers  of  the 
crown  had,  generally,  the  power  of  appropriating  to 
themselves,  or  their  relatives.  These  offices  were  spe- 
cially referred  to  by  Mr.  Burke,  in  his  memorable  speech 
upon  economical  reform  in  1782,  as  having  been  then 
left  untouched  expressly  because  they  were  considered 
as  a  legitimate  means  of  enabUng  ministers  to  reward 
pubUc  servants,  and  to  make  provision  for  their  own 
descendants.^  But  sinecures  have  since  come  to  be 
regarded  in  a  very  different  Ught.  Any  minister  who 
would  now  seek  to  enrich  himself  or  his  friends  at  the 
expense  of  the  state  would  be  justly  exposed  to  pubhc 
censure ;  and  accordingly  all  opportunity  for  the  perpe- 
tration of  such  abuses  has  been  removed  by  the  total 
abolition  of  offices  of  this  description.' 

The  question  of  patronage  was  fully  discussed  before 
the  committee  of  the  House  of  Commons  on  official 
salaries,  in  1850.  It  was  then  contended  by  Sir  Eobert 
Peel,  and  others,  who  had  filled  the  principal  offices  in 
Minis-  the  state,  that  in  the  distribution  of  the  patronage  of  the 
patronafre  crown,  it  was  perfectly  justifiable  to  give  a  preference  to 
generally.  ^^^  relatives  and  connections  of  those  in  power,  provided 
they  were  otherwise  competent  for  the  same.  But  it  was 
alleged  that  more  care  is  taken  now  than  formerly  in 
making  appointments  to  office ;  the  minister  now  acts 
under  the  control  of  public  opinion,  the  influence  of  the 
press,  his  own  conscience,  and  his  responsibihty  to  Parlia- 
ment. The  selection  of  persons  to  fill  so  many  offices  in 
the  public  service  as  ordinarily  become  vacant  during  the 
existence  of  an  administration  is  a  very  great  privilege 
and  a  very  great  trust.*  If  a  minister  has  relations  whom 

y  Rep.  on  Off.   Sal.  Ck)m.  Pap.  •  Rep.  on  Off.  Sal.  Com.  Rtp. 

1860,  V.  16.    Evid.  263,  264.  1860,  v.  16.     Evid.  282-284. 

•  lb.  266. 
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he  knows  to  be  properly  qualified,  and  who  agree  with  Patronage, 
his  own  political  views,  it  has  generally  happened  that  he 
has  appointed  some  of  them  to  office.  But  of  late  years 
they  have  generally  been  oflSces  held  during  pleasure, 
and  terminable  with  his  own.  For  now-a-days,  a  prime 
minister  could  not  confer  very  large  benefits  upon  his 
own  immediate  relations  or  dependents  without  com- 
promising his  pubhc  character.^  Sir  James  Graham,  at 
the  close  of  a  long  career,  thus  expressed  himself  on  this 
subject : — '  I  do  think  that  the  claims  of  friends  will  be 
considered  by  those  who  have  patronage  in  their  hands; 
and  the  great  question  is,  whether,  on  the  whole,  it  is 
abused.  Publicity  is  a  check,  and  I  am  disposed  to  think, 
having  closed  my  career  of  patronage,  that,  on  the  whole, 
pubhc  character  is  so  valuable  to  pubUc  men,  that  much 
abuse  of  patronage,  in  the  days  in  which  we  hve,  is  not 
to  be  apprehended.'*'  There  is  certainly  immense  power 
in  the  hands  of  the  prime  minister ;  but  at  the  same  time 
the  amount  of  patronage  of  which  he  has  the  absolute 
disposal,  and  by  which  he  can  make  provision  for  those 
among  his  relatives  and  dependents  who  may  possess  the 
necessary  quaUfications,  is  in  reaUty  very  small.^  Such 
are  the  diflBculties  and  responsibilities  attending  the  exer- 
cise of  patronage,  and  the  many  considerations  afiecting 
the  interests  of  the  party  in  power  that  must  be  taken 
into  account,  that  even  Mr.  Pitt  is  known  to  have  said 
that  it  never  but  once  occurred  to  him,  during  his  long 
and  powerful  administration,  that  he  was  able  to  place 
exactly  the  man  he  wished  into  the  office  for  which  he 
deemed  him  to  be  the  best  qualified.® 

The  amount  of  patronage  attached  to  most  of  the 
principal  departments  in  the  state,  and  especially  to  that 
of  the  first  minister  of  the  crown,  is  undoubtedly  large. 


»»  lb,  1270,  1271.  1850,  v.  15.    Evid.  314-816. 

•  Report  on  Board  of  Admiralty,  •  /6.     Evid.  1267.     See    Wel- 

p.  154,  Com.  Pap.  1861,  v.  5.  lington's  Deep.  3rd  S.  v.  6,  p.  383. 

«>•  Rep.  on  Off.  Sal.  Com.  Pap.    lb.  v.  7.  p.  286. 
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Patronage.  It  is  also  rather  on  the  increase,  as  the  resources  of  the 
country  are  enlarged  and  its  colonies  extended.  But  it 
brings  with  it  no  pecuniary  advantage,  whatever,  to  its 
possessor.* 

The  exact  limit  of  the  authority  of  the  prime  minister 
in  the  distribution  of  patronage  cannot  be  very  strictly 
defined.  The  amount  of  patronage  in  his  hands,  either 
by  way  of  nomination  or  recommendation,  must  be 
very  great.  He  is  virtually  responsible  for  the  disposal 
of  the  entire  patronage  of  the  crown.  Practically,  how- 
ever,  he  permits  his  colleagues  in  the  ministry  to  recom- 
mend the  filling  up  of  vacancies  connected  with  their 
respective  departments ;  reserving  to  himself  the  right 
of  control,  in  all  cases.^  But  we  have  the  testimony  of 
Sir  Eobert  Peel  that,  in  the  whole  of  his  experience,  he 
did  not  remember  any  difficulty  with  his  colleagues  upon 
a  question  of  patronage.^  It  is,  in  fact,  extremely  im- 
probable that  a  prime  minister  should  be  obliged  to  resort 
to  extremity,  or  should  be  compelled  to  dissolve  the 
cabinet  by  his  own  resignation  of  office,  in  order  to  effect 
an  appointment  in  any  branch  of  the  executive  govern- 
ment contrary  to  the  wishes  of  the  departmental  chief 
There  is,  or  ought  to  be,  such  an  intimate  concert  and 
cordial  agreement  between  aU  the  chief  ministers  of  state, 
as  would  naturally  induce  them  to  confer  together  in 
regard  to  every  important  appointment.  In  other  words, 
no  such  appointment  should  be  made,  by  any  depart- 
mental head,  without  previous  communication  with  the 
prime  minister;  who, for  his  own  part, should  not  directly 
make  any  appointment,  except  it  be  a  recognised  part  of 
his  patronage.  All  other  appointments  should  be  officially 
made  by  the  minister  presiding  over  the  department ; 
though  not  without  previous  consultation  with  the  prime 
minister,  in  the  case  of  all  important  appointments.* 

'  Rep.  on  Off.  Sal.  Com.  Pap.    Govt  175.) 
I860,  V.  15.    Evid.  275,  276,  290,  «»  Ih,  291,  292. 

1278.  •  lb.  278,  288, 

»  Ih,  291.     (Parkinson's  Under 
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*  In  the  great  Civil  Service  Departments  of  Inland  Pa^oMge. 
Eevenue,  Customs,  and  Post  OflSce,  the  patronage  of 
clerkships  has  been  taken  from  the  government  of  the 
day,  in  so  far  as  the  first  appointments  to  such  oflSces 
have  been  thrown  open  to  general  competition.  But 
the  power  of  appointment  to  the  higher  offices,  above 
tlie  rank  of  clerkships,  remains  as  before/^ 

Mr.  Pitt,  however,  insisted  on  the  appointment  of  Sir  Pepper 
Arden,  as  master  of  the  rolls,  notwithstanding  the  well-known 
aversion  of  Lord  Chancellor  Thurlow  to  the  man,  saying,  *  Pepper,  you 
shaU  have  the  office  ;  and  as  to  Thurlow,  I  may  just  as  well  quarrel 
on  that  as  any  other  subject  with  him.'  ^  Upon  another  occasion, 
when  the  prime  minister  attempted  to  interfere  with  Lord  Chancellor 
Eldon's  patronage  in  filling  up  a  vacancy  on  the  bench,  his  lordship 
appealed  to  the  king,  respectfully  claimed  the  right  of  recommenda- 
tion, and  concluded  by  tendering  his  own  resignation.  This  act  of 
firmness  had  the  desired  efiect  of  inducing  the  prime  minister  to  give 
way,  and  to  permit  the  chancellor's  nominee  to  be  appointed."^ 

In  the  case  of  the  more  important  offices  under  the 
crown — as  for  example  that  of  governor-general  of 
India — the  prime  minister  would  have  at  least  as  much 
influence  in  the  choice  as  the  secretary  or  other 
functionary  in  whose  department  the  formal  appoint- 
ment might  be.  At  the  same  time,  the  prime  minister 
is  so  much  engrossed  with  his  own  duties,  that  he  would 
ordinarily  be  glad  to  leave  to  the  departmental  chief 
the  privilege  of  making  all  appointments,  excepting  such 
as  would  materially  influence  the  conduct  of  pubUc 
affairs.'' 

The  prime  minister  himself,  as  we  have  seen,**  virtually  Special 
selects  all  his  colleagues  in  the  ministry.     And  it  is  upon  of  prime 
his  recommendation  that  new  peers  are  created ;  and 
other  distinguished  honours  conferred  by  the  crown, 
excepting  in  certain  cases,  hereafter  to  be  noticed,  where 
honours  are  bestowed  upon  the  recommendation,  of  a 

^  Ld.  liaffar's  Memo  appended  "^  Ib.Y,7,ip.  654. 

to  2nd  Bep.  Legal  Dpts.  Gomm".  p.  ^  Kep.  on  Off.  Sal.  Com.  Pap. 

108.  Com.  Pap.  1874,  v.  24.  1850,  v.  15.    Evid.  29;i,  304,  307. 

^  Campbell's  Chanc.  t.  5,  p.  602.         «  lb.  1264.  ( And  see  an^e,  p.  190.) 
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secretary  of  state.  He  also  recommends  to  the  sovereign 
all  appointments  among  the  archbbhops,  bishops  and 
deans  of  the  Established  Church  ;  and  to  all  the  church 
Uvings  belonging  to  the  crown  which  are  not  in  the  gift 
of  the  lord  chancellor.  These  benefices  are  about  120 
in  number,  and  are  principally  valuable  livings.  Con- 
trary to  the  practice  in  regard  to  the  smaller  Uvings, 
which  are  disposed  of  by  the  chancellor,  upon  his  own 
discretion  and  responsibility,  the  prime  minister  consults 
the  crown  upon  the  distribution  of  all  this  church  pa- 
tronage ;  excepting  only  some  very  small  livings  which 
have  been  lately  established.^  But  so  heavy  is  the  re- 
sponsibiUty  which  devolves  upon  the  prime  minister  in 
filling  up  bishoprics,  and  appointing  to  high  oflSces  of 
state,  that  we  are  assured  it  brings  with  it  '  very  Uttle 
personal  gratification.'^ 

The  patronage  which  is  regarded  as  the  most  dis- 
agreeable and  invidious  for  the  prime  minister  to  exer- 
cise, is  that  which  especially  appertains  to  the  Treasury, 
in  connection  with  the  Eevenue  departments.  Promo- 
tions in  this  branch  of  the  public  service,  however,  are 
usually  determined  upon  certain  fixed  rules;  and  the 
actual  power  of  the  Treasury,  except  in  the  appoint- 
ment of  the  revenue  commissioners,  and  other  principal 
officers,  is  in  reality  very  small.'' 

Moreover,  since  the  introduction  of  the  principle  of 
competitive  examinations  for  appointments  in  the  civil 
service,  and  the  gradual  extension  of  that  system  to  the 
difierent  departments  of  state,  the  direct  patronage  of 
ministers  of  the  crown  has  been  reduced  to  a  minimum.* 

The  Chancellor  op  the  Exchequer  is  the  second  mem- 
ber of  the  Treasury  Board,  and  the  one  who  is  personally 


p  Rep.  on  Off.  Sal.  Com.  Pap. 
1850,  V.  15.  Evid.  277,  &c.  1273, 
&c.  Wellington  Desp.  3rd  S.  ▼.  4, 
p.  550.  See  Ld.  PatmerstOD's  rule 
as  to  his  distribution  of  eoclesiaetical 
patronage.     Ashley's  Palmerston,  v. 


ii.  p.  226. 

1  Ih,  809, 1282,  &c. 

'  lb,  308,  &c. 

•  See  ante,  vol.  i.  p.  623,  3rd 
Rep.  Com*.  Civ.  Serv.  Exp.  Com. 
Pap.  1873,  v.  7.    Evid.  2928.  4567. 
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responsible  to  Paxliament  for  everything  done  at  the 
Treasury.* 

In  point  of  fact,  he  exercises  at  present  all  the  powers 
which  formerly  devolved  upon  the  Treasury  Board.  Sub- 
ject to  the  provisions  of  law  which  regulate  the  oflSce 
of  comptroller  of  the  exchequer,  and  auditor-general 
of  the  pubUc  accounts,  the  chancellor  of  the  exchequer 
has  the  entire  control  and  management  of  aU  matters  • 
relating  to  the  receipt  and  expenditure  of  pubhc  money, 
from  whatever  source  it  is  derived,  even  including  the 
private  revenues  of  the  sovereign ;  and  the  custody  of  all 
pubhc  property,  or  property  belonging  to  the  crown.  In 
the  execution  of  these  duties,  he  has  to  frame  regulations, 
&c.,  for  conducting  the  business  of  all  the  financial 
departments  of  the  country  ;  and  also  to  control  the 
expenditure  and  fix  the  salaries  and  expenses,  not  only 
of  those  departments,  but  of  all  other  oflSces,  wherein 
there  is  an  expenditure  of  public  money.  And  he  is 
called  upon  to  decide,  within  the  limits  of  the  law,  upon 
all  questions  between  the  sovereign  and  the  subject, 
which  may  arise  out  of  the  receipt  and  expenditure  of 
public  money,  &c." 

The  annual  estimates  ot  the  sums  required  to  defray  ^^?  ^'** 
the  expenditure  oi  government  m  every  branch  oi  the  pubUc 
pubhc  service,  while  they  are  submitted  to  ParUament  J^^^' 
by  the  cabinet  collectively,  are  framed  upon  the  especial 
responsibihty  of  the  chancellor  of  the  exchequer,  who 
must  satisfy  himself  that  they  have  been  prepared  with 
a  due  regard  to  economy,  and  to  the  exigencies  of  the 
pubhc  service,  as  well  as  in  proper  relation  to  the  whole 
financial  interests  of  the  country.     It  is  true  that  the 
ministers  who  preside  over  the  War  and  Admiralty  de- 
partments,— ^being  specially  cognisant  of  the  require- 
ments of  the  state  in  this  behalf, — must  be  free  to  form 


*  See  post,  p.  541.  p.  102.    Olode,  Mil.  Fore.  v.  2,  p. 

"  Thomas,  Excheq.  of  England,     184. 
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chanoeUor  a  conclusive  judgment  as  to  the  expenditure  required 
exch^  for  the  adequate  defence  of  the  country,  in  peace  or 
^'*®'*  war/  Nevertheless,  it  is  the  duty  of  the  chancellor  of 
the  exchequer,  in  conference  with  his  colleagues  in  the 
cabinet,  to  oppose  all  expenditure  which  he  may  deem 
improper,  in  a  financial  point  of  view  ;  bearing  in  mind 
that  his  official  responsibility  for  the  suppHes  sought  for 
from  Parliament  is  very  great,  and  exceeds  that  of  any 
other  minister,  except  the  head  of  the  government,  and 
the  minister  in  charge  of  the  particular  department  on 
behalf  of  which  the  expenditure  is  required.  For  it  is 
his  pecuUar  duty  to  advise  the  House  and  the  country 
in  all  financial  matters,  including  the  relations,  the 
course,  and  the  prospects  both  of  revenue  and  expen- 
diture. But  in  appealing  to  the  cabinet  for  their  sanc- 
tion to  financial  questions,  the  Treasury  must  sometimes 
resign  itself  to  defeat."* 
HU  bud-  It  ig  also  his  duty  to  prepare  and  submit  to  the  con- 

sideration of  the  House  of  Commons  the  annual  state- 
ment of  the  estimated  expenses  of  government,  and  of  the 
ways  and  means  whereby  it  is  proposed  to  defray  these 
charges,  including  the  imposition  or  remission  of  taxes, 
which  is  known  as  *  the  Budget.'  When  about  to  com- 
mence the  preparation  of  a  budget,  the  chancellor  of 
the  exchequer  obtains  from  the  permanent  heads  of  the 
revenue  department  their  estimates  of  the  public  revenue 
for  the  ensuing  year  upon  the  hypothesis  that  the  exist- 
ing taxation  will  remain  unchanged.  If,  afterwards,  he 
decides  upon  an  alteration  in  the  taxes,  he  requires  a 
report  upon  the  probable  efiect  of  the  same.  If  he  pro- 
poses to  renew  exchequer  bills,  or  otherwise  operate 
upon  the  money  market,  he  consults  with  the  principal 
officers  at  the  National  Debt  Office  and  at  the  Treasury. 
Finance  ministers  have  frequently  expressed  their  obli- 


^  See  ante,  pp.  30.  83-38.  pp.  1388-1396  j  and  2b.  t.  217,  p. 

•  Mr.  Gladstone,  Hans.  D.  v.  166,    1373. 
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gations  to  these  skilled  advisers  for  their  valuable  assis- 
tance upon  such  occasions.* 

Since  the  year  1661,  the  oflSce  of  chancellor  of  the 
exchequer  has  been  combined  with  that  of  under-trea- 
surer,  which  is  properly  the  financial  oflSce,  and  by  virtue 
whereof  he  performs  most  of  the  functions  anciently 
performed  by  the  lord  high  treasurer.  The  two  offices, 
however,  are  still  held  under  separate  patents. 

The  chancellor  of  the  exchequer  was  formerly  a  prin- 
cipal officer  both  of  the  Court  of  Exchequer  and  of  the  ciJa  hino- 
Eeceipt  of  Exchequer ;  but  he  has  now  merely  a  formal  *^^°*- 
connection  with  the  former,  and  is  not  included  in  the 
modern  constitution  of  the  latter.  So  late  as  1735,  Sir 
Eobert  Walpole,  as  chancellor  of  the  exchequer,  sat 
judicially  in  the  Exchequer  Court,  and  gave  judgment 
in  a  case  wherein  the  barons  were  equally  divided.^ 
But  now,  the  only  occasion  pn  which  the  chancellor  of 
the  exchequer  takes  his  seat  amongst  the  barons  is  on 
the  annual  nomination  of  sheriffs,  when  he  sits  first  of 
all  the  judges  who  assemble  at  that  ceremony." 

He  is  also,  by  an  Act  passed  in  1870,  ex-officio  master 
of  the  mint,  and,  in  concert  with  the  other  lords  of  the 
treasury,  appoints  a  day  in  every  year  for  '  the  trial  of 
the  pyx,'  by  a  jury,  specially  summoned,  to  determine 
the  sufficiency,  in  weight  and  fineness,  of  the  gold  and 
silver  coins  issued  from  the  Mint.  It  is  now  the  duty  is  master 
of  the  queen's  remembrancer  to  preside  at  this  trial ;  mint, 
although  up  to  the  year  1870  this  duty  was  performed 
by  the  lord  chancellor,  or  chancellor  of  the  exchequer.' 
By  an  Act  passed  in  1866,  the  custody  of  the  standard 
trial  pieces  of  gold  and  silver  coins,  and  all  books,  docu- 
ments, and  things  used  in  connection  therewith — and 

»Seea7i^«,p.218.    Bagehot,Eng.         •  Mr.  Chiaholm's  Report  in  Com. 

Const,  p.  260.  Pap.  1866,  v.  40,  p.  61,  33  Vict.  c. 

y  Ewald's  Walpole,  p.  456.  10.  Fifth  An.  Rep.  of  D^.  Master  of 

'  Thomas,  Eng.  Excheq.  p.  102.  the  Mint,  Com.  Pap.  1876,  v.  21 ; 

See  Supreme  Court  of  J  udicature  Act  Kinth  Rep.  Warden  of  the  Standards 

of  1873,  Bee  96.  1876. 
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which  had  been  previously  deposited  in  the  exchequer 
oflSce — were  transferred  to  the  charge  of  the  commis- 
sioners of  the  treasury,  to  be  deposited  in  any  place 
they  may  direct.®  They  have  since  been  assigned  to  the 
care  of  a  warden  of  standards,  who  is  one  of  the  prin- 
cipal oflBcers  of  the  Board  of  Trade. 
Seals  of  According  to  ancient  usage,  when  the  office  of  chan- 

cellor of  the  exchequer  is  vacant,  the  seals  of  it  are  de- 
livered to  the  chief  justice  of  the  king's  bench  for  the 
time  being,  who  transacts  certain  formal  business  apper- 
taining to  the  court  of  exchequer  until  a  new  chancellor 
is  appointed  ;"*  when  the  duties  in  question  are  performed 
by  the  'sealer  and  under-secretary  to  the  chancellor,'  an 
officer  who  is  appointed  by  the  chancellor  of  the  exche- 
quer for  the  time  being.®  There  are  two  seals  used  by 
the  sealer  :  one,  the  great  seal  of  the  Court  of  Exchequer, 
the  other  a  small  one,  containing  the  initial  letters  C.E. 
[chancellor  of  the  exchequer.]* 

The  chancellor  of  the  exchequer  has  no  direct  pat- 
ronage,^ but  as  a  leading  member  of  the  Treasury  Board 
he  has  necessarily  much  influence  in  the  disposal  of  the 
patronage  appertaining  thereto.  He  also  appoints  to 
the  nominal  office  of  steward  of  the  Chiltern  Hundreds,*" 
and  to  other  similar  offices,  which  are  bestowed  for  the 
purpose  of  vacating  a  seat  in  the  House  of  Commons. 
Early  in  the  present  century,  the  emoluments  of  the 
office  of  chancellor  of  the  exchequer  were  wholly  dis- 
proportioned  to  its  importance  and  responsibility,  and 
considerably  inferior  to  the  salary  enjoyed  by  the  secre- 
tary of  state.  When  Mr.  Perceval  was  appointed  to  the 
office,  in  1807,  it  was  considered  necessary  to  confer 

•  Act  29  &  80  Vict,  c  82,  sec.  13.  In  1834,  Lord  Ohief  Justice  Demnan 

^  Such  a  provisional  arrangement  held    the    office    for    twelve    days. 

rarely  lasts  more  than  a  few  days :  (Amould|  Life  of  Demnan,  v.  2,  p. 

but  in  1757  Lord  Mansfield  continued  12.) 

nominally  finance  minister  for  three  *  Thomas,  Eng.  Excheq.  p.  102. 

months,  and  speculations  began  to  be  '  ii&.  p.  103. 

made  as  to  how,  being  a  peer,  he  '  Hans.  D.  y.  199,  p.  168, 

would  be  able  to  open  the  budget.  *»  See  cmfe,  p.  850. 

i^Oi»mpbft]rR  Ch.  .Tufit.  v.  2,  p.  448.) 
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upon  him  likewise  the  oflBce  of  chancellor  of  the  duchy 
of  Lancaster,  in  order  to  compensate  him  for  his  pecu- 
niary sacrifice  in  relinquishing  an  extensive  legal  prac- 
tice.* But  the  salary  has  since  been  raised  to  6,000/. 
with  an  oflScial  residence.^ 

The  Treasury  Board. 

According  to  modern  usage,  the  Treasury  is  regarded  ^^^^^ 
as  the  highest  branch  of  the  executive  government.  It 
has  the  entire  control  and  management  of  the  pubUc 
revenue  and  expenditure ;  and  exercises  a  supervision 
over  all  the  revenue  oflScers  and  public  accountants  of 
the  kingdom ;  and,  so  far  as  receipt  and  expenditure  are 
concerned,  over  every  department  of  the  pubhc  service.*" 

The  nominal  constitution  of  the  Treasury,  under  the 
patent  issued  to  the  lords  commissioners  thereof,  is  the 
transaction  of  business  by  a  board  of  five  members  of 
equal  authority,  any  two  or  more  of  them  being  compe- 
tent to  execute  the  authority  of  the  whole.*  Originally, 
when  the  business  of  the  Treasury  was  much  smaller  than 
it  is  at  present,  it  was  really  transacted  by  the  Board,  in 
presence  of  the  sovereign  who  occupied  a  chair  which 
still  remains  at  the  end  of  the  board-room.  The  first 
lord,  the  chancellor  of  the  exchequer,  and  the  junior 
lords  (then  four  in  number)  used  to  sit  at  the  table  :  the 
secretaries  attended  with  their  papers,  which  they  read ; 
and  the  sovereign  and  the  lords  gave  their  opinions 
thereon  ;  the  secretaries  taking  notes  of  the  proceedings, 
which  were  afterwards  drawn  out  in  the  shape  of  minutes 
and  read  at  the  next  board  meeting.  When  business 
increased  during  the  seven  years'  war,  the  American  war, 
and  especially  the  French  war,  it  could  no  longer  be 
disposed  of  in  this  way ;  and  it  then  came  to  be  transacted 

*  Walpole*8  Perceval,  v.   1,  pp.    ante,  p.  27. 

241-245.  ^  See  the  Oommission  appended 

i  .  Murray*sHandl)ook,pp.l27,131,  to  the  Hep.  of  the  Com*'  on  the  Board 

Thomas,  Hist  Pub.  Depts.  pp.  12-16.  of  Admiralty,  1861,  p.  657.    (Godou 

*  Act  56  Geo.  III.  c.  08.    And  see  Pat).  1861,  v.  5.) 
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on  the  principle  of  individual  responsibility.  The  passing 
of  papers  at  board  meetings  was  still  retained,  however, 
in  order  to  preserve  regularity,  and  to  comply  with  the 
directions  of  certain  Acts  of  Parliament,  and  the  usages 
of  government,  all  of  which  had  regard  to  that  method, 
in  the  transaction  of  Treasury  business.  But  gradually 
the  board  ceased  to  be  a  reality  ;  and  the  business  was 
transacted  by  the  junior  members,  the  secretaries,  and  the 
permanent  officials  ;  all  of  them  being  personally  respon- 
sible to  the  chancellor  of  the  exchequer  and  to  the  first 
lord  of  the  treasury  for  the  due  performance  of  the 
same.  After  the  sovereign  ceased  to  attend  at  meetings 
of  the  board,  they  were  presided  over  for  a  time  by 
the  first  lord,  or  by  the  chancellor  of  the  exchequer." 
Then,  for  a  number  of  years,  neither  of  these  function- 
aries ever  met  the  board,  except  on  some  extraordinary 
occasion,  such  as  to  take  a  loan ;  its  formal  meetings  were 
attended  only  by  the  junior  lords  and  the  secretaries.** 
The  manner  in  which  the  Treasury  business  was  trans- 
acted, during  this  interval,  is  described  in  the  Keport  of 
the  Committee  on  Miscellaneous  Expenditure,  Commons' 
Papers,  1847-48,  v.  18,  pp.  144,  423,  &c.  But  for 
many  years  the  Treasury  Board  has  become  almost 
obsolete.  Its  formal  meetings  were  found  to  take  up  a 
great  deal  of  time  unnecessarily.  Therefore,  although 
still  in  theory  a  power,  it  is  very  rarely  assembled. 

On  Slst  May,  1869,  there  was  a  meeting  of  the  board,  presided 
over  by  the  first  lord,  and  at  which  every  member  was  present,  to 
consider  a  memorial  from  certain  officers  of  the  army  in  India,  clidm- 
ing  a  share  of  the  Banda  and  Kirwee  prize-money.  Counsel  were 
heard  in  support  of  the  petition,  and  on  behalf  of  Uie  government  of 
India,  in  opposition  to  its  prayer,  after  which  the  decision  of  the 
board  was  embodied  in  a  Treasury  minute.® 

The  functions  of  the  board  are  ordinarily  exercised 


■  Report  on  Misc.  Exp.  Com.  Com.  Pap.  1861,  v,  6,  pp.  174,  816, 
Pap.  1847-^,  V.  18,  p.  148.    /6.  Com.  S82. 

Pap.  1860,  V.  9.    E?id.  1870,  &c.  •  Com.  Pap.  1868-9,  v.  46. 

■  Report  on  Board  of  Admiralty, 
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by  the  secretary  and  the  permanent  officials,  acting  under 
the  general  directions  of  the  chancellor  of  the  exchequer, 
who  is  the  supreme  authority  in  important  financial 
matters — and  also  under  the  direction  of  the  junior 
lords,  in  particular  cases,  where  certain  branches  of 
business  have  been  entrusted  to  them.  As  a  natural 
consequence,  the  position  of  the  junior  lords  of  the 
Treasury  has  been  materially  altered.  They  have  no 
regular  departmental  duty  to  perform,  excepting  of  a 
mere  routine  description,  such  as  formally  signing 
board  warrants  pursuant  to  the  directions  of  Acts  of 
Parliament."* 

The  actual  constitution  of  the  Treasury  at  the  pre-  Treasury 
sent  time  is  this  :  the  first  lord  does  not  concern  himself  ^^"^®®^- 
with  financial  details,  but  leaves  all  such  matters  to  be 
settled  by  the  chancellor  of  the  exchequer,  who  is  the 
practical  and  effective  head  of  the  Treasury  depart- 
ment.** The  respective  powers  and  functions  of  the 
several  members  of  the  board,  nominally  of  equal  rank, 
but  exercising  widely  difierent  degrees  of  authority, 
has  been  determined  by  usage.  This  is  partially  indi- 
cated by  the  fact  that  while  the  salaries  allotted  to  the 
first  lord  and  to  the  chancellor  of  the  exchequer  are 
each  5,000/.  per  annum,  the  junior  lords  receive  each 
but  1,000/.'  All  the  Treasury  business  is  now  trans- 
acted by  delegation  from  the  chancellor  of  the  exchequer 
to  the  individual  officers  who  may  be  entrusted  with 
the  same.  However  objectionable  this  may  appear  in 
theory,  in  practice  it  works  extremely  well.  Its  peculiar 
advantage  is,  that  with  the  name  and  authority  of  a 
board — composed  of  great  officers  of  state — there  is 
combined  a  unity  and  vigour  of  administration  by  a 

p  Report  of  Com*,  on  Misc.  Exp.  <»  Rep.  Off.  Sal.  Com.  Pap.  1850, 

Com.  Pap.  1860,  v.  9.    Evid.  1370-  v.  16.    Evid.  34.    Rep.  of  Com*,  on 

1376.  Report  of  Com*,  on  Pub.  Ace.  Civ.  Serv.  Exp.  Com.  Pap.  1873,  v. 

Com.  Pap.  1862,  v.  11.    Evid.  774,  7.    Evid.  p.  27. 

&c.,  1460,  &c.,  1766.  Rep.  Com*,  on  '  Rep.  on  Board  of  Admiralty, 

Education,  Com.  Pap.  1865,  v.  6.  Com.  Pap.  1861,  v.  5,  p.  382.    Mur- 

Evid.  611,  773,  774.  ray^e  Handbook,  p.  131. 
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single  officer  of  the  first  financial  ability.  And  this 
without  disturbing  the  associations  connected  with  the 
formal  constitution  of  the  office  in  the  pubUc  mind,  or 
its  traditionary  place  in  our  political  system.* 

Treasury  business  nowadays,  instead  of  coming  be- 
fore the  board  of  detail,  as  formerly,  is  transacted  by 
the  executive  officers  of  the  department.  First  of  all 
the  papers  are  dealt  with  in  the  divisions  of  the  office 
to  which  they  relate ;  they  are  then  submitted  to  the 
assistant  secretary  and  investigated  by  him.  After  he 
has  satisfied  himself  of  the  correctness  of  the  proposals 
they  contain,  he  passes  them  on  to  the  financial  secretary 
for  his  opinion.  K  this  officer  feels  in  doubt  as  to  the 
proper  decision  he  should  give,  he  consults  the  chancellor 
of  the  exchequer,  or  perhaps,  in  certain  cases,  the  other 
members  of  the  board.  In  all  important  or  doubtful 
matters  the  chancellor  of  the  exchequer  would  naturally 
be  appealed  to.*  Nevertheless  the  position  of  the  chan- 
cellor of  the  exchequer  towards  the  Treasury  does  not  re- 
semble that  of  a  secretary  of  state  towards  his  department. 
He  is  not  able  to  exercise  the  same  direct  personal  con- 
trol, because  much  of  the  current  business  of  the  office 
does  not  come  under  his  notice  at  all ;  and  he  is  obHged  to 
rely  very  much  in  matters  of  detail  upon  his  official  advi- 
sers, who  know  the  precedents  and  keep  up  the  traditions 
of  the  department,  and  who  are  able  to  assist  him  very 
materially  in  the  course  which  he  may  have  to  pursue.'' 

The  business  transacted  by  the  Treasury  is  of  the 
most  multifarious  description.  It  is  the  duty  of  the 
lords  of  the  treasury  to  *  provide  for  and  take  care  of 
the  king's  profit,'  including  everything  that  concerns 
the  pecuniary  affairs  of  the  nation.  The  Treasury  should 
be  able  to  exercise  an  effectual  control  and  revision 


•  Rep.  on  Miac.  Exp.    1847-8,  *  Rep.  Ooiu«.    Pub.   Ace.    Com. 

Com.  Pap.  V.  18,  pp.  144,  &c.,  423,    Pap.  1862,  v.  11.    Evid.  1706,  1767. 
&c.  «  lb,  Mr.  Gladstone,  1640. 
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over  the  whole  public  income  and  expenditure,  and  to  Treasury 

.  T  -I  .  1     buaiuejs. 

maintain  a  supermtendence,  more  or  less  stnct,  accord- 
ing to  circumstances,  over  the  finances  of  the  numerous 
colonies  and  dependencies  of  the  crown,  in  order  to  be 
prepared  to  afford  any  requisite  information  for  the 
use  of  Parliament,  the  country,  or  the  government/  In 
this  service,  the  Eevenue  departments,  the  Boards  of 
Trade  and  of  Public  Works,  and  the  Post  Office,  afford 
material  assistance,  and  they  may  in  fact  be  regarded 
as  departments  of  the  Treasury. 

It  is  an  important  part  of  the  business  of  this  office 
to  exercise  a  controlling  and  revising  influence  over  the 
great  establishments  employed  in  the  receipt  and  expen- 
diture of  the  public  revenue,  and  over  aU  other  depart- 
ments of  the  state  in  financial  matters.  Practically  the 
superintending  control  of  the  Treasury  is  stUl  further 
extended,  for  no  new  departmental  arrangements  involv- 
ing a  change  in  the  existing  relations  between  two  or 
more  pubhc  offices  can  be  originated  or  matured  with- 
out the  sanction  of  the  lords  commissioners  of  the 
treasury.  All  plans  for  consolidating  two  or  more 
public  offices,  or  for  altering  the  duties  appertaining  to 
an  existing  department,  must  be  either  initiated  or 
approved  by  a  Treasury  minute."^ 

If  a  secretary  of  state,  or  other  departmental  head,  requires 
additional  assistance  in  his  office,  he  communicates  with  the  Treasury, 
stating  the  individuals  he  proposes  to  employ,  and  the  salaries  he 
recommends  to  be  assigned  to  them,  and  requests  the  concurrence  of 
the  Treasury  thereto.  If  the  Treasury  considers  the  arrangement 
objectionable,  or  the  salaries  excessive,  they  will  suggest  such  altera- 
tions as  they  deem  expedient.  After  these  preliminaries  have  been 
agreed  upon,  if  it  is  intended  to  create  a  new  establishment,  or  to 
reorganise  an  existing  establishment,  the  secretary  or  other  presiding 
officer  will  submit  to  her  Majesty  a  warrant  approving  of  Uie  same. 


^  See  ante^  p.  28.  Serv.  Oom«.  p.  1870,  v.  66.    Evid. 

"  Oom.  Pap.  1864,  v.  27,  pp.  99,  8893.    See  also  a  paper  on  the  Trea- 

847.  Rep.  of  Com*,  on  Military  Orga-  sury  Board,  &c.,  in  Companion  to 

nisatioD,  app.  pp.  469,692-607,  Oom.  British  Almanack  for  1847,  pp.  36- 

Pap.  1860,  V.  7.    Rep.  Diplomatic  88. 
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Treasury     This  warrant  will  be  returned  to  him,  signed  by  the  sovereign,  and 

controL      countersigned  by  the  chancellor  of  the  exchequer.     Or  else  an  order 

in  council  will  be  issued  for  the  purpose.     Either  way,  the  control 

of  the  Treasury  is  secured,  both  in  the  inception  and  completion  of 

the  new  arrangements.^^ 

This  control  over  the  other  departments  of  state  is 
vested  in  the  Treasury  by  ancient  usage,  and  is  intended 
to  ensure  one  governing  and  responsible  power  in  re- 
gard to  the  expenditure  needful  for  the  public  service. 
Moreover,  this  control  is  constantly  exercised,  even  to 
the  extent  of  preventing  any  temporary  addition  to  the 
working  staff  of  any  office,  any  change  of  designation  of 
any  clerk  or  officer,  or  any  increase  of  salary,  extra 
allowances,  or  other  emoluments  being  granted  to  indi- 
viduals, or  presents  made  of  pubhc  property,  by  any 
other  department,  or  any  additional  works  or  new  ser- 
vices, beyond  that  which  has  been  specially  sanctioned 
by  Parliament, — without  the  authority  of  a  minute  of 
the  Treasury ;  so  that  Parliament  is  able  to  hold  the 
Treasury  responsible  for  every  act  of  expenditure  in 
each  department.*  Sometimes  the  Treasury  append  to 
the  annual  estimates,  correspondence  had  with  other 
departments  on  such  subjects,  when  it  maybe  necessary 
to  submit  the  same  to  the  consideration  of  Parliament. 
Otherwise,  particulars  of  the  action  of  the  departments 
concerned,  in  the  alteration  of  salaries,  or  the  increase 
of  oflSce  expenses,  will  appear  in  the  report  of  the  comp- 
troUer-general  upon  the  appropriation  accounts  for 
the  preceding  year.   If  need  be,  the  Committee  of  Public 


y  Rep.  Com*.  Pub.  Ace.  p.  45,  Ace.  Com.  Pap.  1867,  v.  10,  p.  12. 

Com.  Pap.  1867-8,  v.  13.    lb,  p.  18,  lb,  p.  65,  Com.  Pap.  1867-8,  v.  13  ; 

1868-9,  V.  6  J  lb,  p.  40, 1870,  v.  10.  8rd  Rep.  in  1869,  pp.  3,  11,  Com. 

Correspondence  as  to  the  establish-  Pap.  1868-9,  v.  6;  3id  Rep.  in  1871, 

ment  of  a  new  Department  of  Con-  pp.  27,  37,  Com.  Pap.  1871,  v.  11. 

trol  at  the  War  Office,  Com.  Par.  1st  Rep.  in  1877,  p.  18,  Com.  Pap. 

1867-8,  V.  42.  1877,  v.  8.    See  appeal  to  H.  of  C. 

'  Rep.  on  Pub.  Income  and  Exp.  against  a  decision  of  Treasury  refus- 

Com.  Pap.  1828,  pp.  5, 6.  Rep.  Com*,  ing  certain  extra  allowances  to  army 

Pub.  Ace.  Com.  Pap.  1862,  v.  11  of  officers,  recommended  by  War  De- 

Evid.  841, 1172.  1st  Rep.  Com*.  Pub.  partment,  Hans.  D.  t.  198,  p.  899. 


THE  TREASUEY.  «45 

Accounts  will  take  steps  to  ensure  to  the  Treasury  a  Treasury 
proper  control  in  all  such  matters  ;  *  for  there  is  *  no  ^^  ^ ' 
principle  of  finance  more  important  than  that  of  main- 
taining an  eflScient  control  over  departmental  expendi- 
ture, such  as  can  only  be  exercised  by  a  central  office, 
like  the  Treasury,'  ^ 

But  hitherto  there  has  been  a  serious  practical 
defect  in  the  supervision  that  has  been  exercised  by  the 
Treasury  over  the  other  public  departments.  Neither 
the  political  nor '  permanent  officers  possess  personal 
knowledge  of  any  portion  of  the  enormous  civil  and 
mihtary  business  which  they  have  to  control.  Conse- 
quently their  supervisory  functions  have  been  very  im- 
perfectly performed.  To  remedy  this.  Sir  C.  Trevelyan, 
when  assistant  secretary  of  the  treasury,  in  1855,  pro- 
posed that  the  higher  department  of  the  Treasury  should 
be  reconstituted  by  selection  from  the  ablest  and  most 
experienced  men  from  the  other  public  departments,  so 
that  it  might  be  placed  in  the  position  of  a  stafi*  corps 
for  the  whole  public  service,  and  be  strengthened  by 
the  selection  of  men  to  fill  up  vacancies  in  reference  to 
special  Treasury  requirements.  This  proposal  was  again 
submitted  to  the  Civil  Service  Inquiry  Commission,  in 
1875,  and  generally  approved  of  by  them.® 

The  Treasury  is  pre-eminently  a  superintending  and 
controlling  office,  and  has  properly  no  administrative 
functions.  •  The  two  spheres  of  duty  are  distinct  and  in- 
compatible.^ 

The  ordinary  functions  of  the  Treasury  consist  in  the 


*  See  8rd  Rep.  Oom*.  Pub.  Ace.  *  See  Lord  H.  Lennox's  and  Mr. 

Com.  Pap.  1871,  V.  11.  Gladstone's  speeches,  in  Hans.  D.  v. 

»»  Com.  Pap.  1854,  v.  27,  p.  341.  165,  pp.  1751,  1787,  and  Ih.  v.  217, 

See  8rd  Rep.  Com*.  Civ.  Serv.  Exp.  p.  1267;  also  Mr.  Childers  before  Legal 

1873,  and  Min.  of  Evid.  for  extent  Depts.  Comr.  Com.  Pap.  1876,  v.  30. 

and  limitations  of  Treasury  control  On  this  principle  the  charge  of  the 

over  departments.    Com.  Pap.  1873,  Commissariat  Department,  formerly 

V.  7 ;  Chan,  of  Ex.  in  Hans.  D.  v.  belonging  to  the  Treasury,  was  trans- 

217,  pp.  1216, 1363.  ferred  in  1856  to  the  secretary  of 

«  Com.  Pap.  1875,  v.  28,  p.  557.  state  for  war. 

VOL.    n.  N  N 
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Trearory  preparation,  under  the  direction  of  the  political  chiefe 
of  the  office,  of  estimates,  reports,  and  statements  con- 
nected with  the  pubUc  revenue  and  expenditure,  or  the 
financial  concerns  of  other  departments  of  state.®  It. 
has  also  to  decide  upon  appeals  from  the  decisions  of 
its  subordinate  departments,  in  all  cases  arising  out  of 
the  receipt  of  revenue,  and  to  determine  as  to  the  re- 
mission or  return  of  fines,  estreats,  and  property  for- 
feited to  the  crown.  This  business  is  of  a  judicial 
character,  and  is  guided  by  precedents,  with  which  the 
permanent  officers  are  better  acquainted  than  the  lords 
commissioners.' 

The  business  of  the  Treasury  has  augmented  with  the 
increase  of  public  business  generally,  and  from  the  duty 
which  is  more  and  more  r^qirtred  of  the  Treasury,  of 
exercising  a  rigorous  control  over  the  expenditure  of  all 
the  other  departments.  Every  sort  of  expense,  or  money 
question,  in  any  branch  of  the  public  service,  at  home  or 
in  the  colonies,  comes  necessarily  under  the  supervision 
of  the  Treasury ;  and  no  expense  can  be  incurred  therein 
for  any  purpose  whatever,  beyond  that  which  has  been 
sanctioned  by  the  Treasury.^  Practically,  however,  this 
rule  is  subject  to  some  Umitations,  in  respect  to  certain 
of  the  pubHc  departments.  Since  the  appointment  of  a 
vice-president  of  the  education  committee,  the  Treasury 
have  ceased  to  exercise  any  direct  control  over  the 
expenditure  which  may  be  recommended  to  them  by 
that  officer,  for  the  promotion  of  education  throughout 
the  kingdom.  In  like  manner,  also,  while  the  army  and 
navy  estimates  are  invariably  submitted  to  the  Treasury, 
who  are  competent  to  object  to  the  details  of  any  pro- 
posed expenditure  for  these  services,  yet,  in  the  case 
of  large  undertakings,  which  have  been  deemed  to  be 


•  Com.  Pap.  1856,  v.  14,  p.  662.      1850,  v.  15.  Evid.  33,  84,  40.  AnU, 
'  Murray's  Handbook,  p.  128.  pp.  80-41. 

«  Rep.  on  Offic.  Sal.  Ck)m.  Pap. 
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necessary  by  the  military  or  naval  authorities,  the  Trea- 
sury (especially  in  time  of  war)  could  not  practically 
object.  Likewise  with  regard  to  Foreign  Office  esti- 
mates, the  Treasury  are  always  desirous  to  defer  to  the 
judgment  of  the  foreign  secretary  as  far  as  possible 
consistently  with  their  direct  responsibility  and  control 
in  financial  matters.  Should  it  appear,  however,  to  the 
board  that  any  proposed  expenditure,  by  any  depart- 
ment, was  disproportionate  and  excessive,  and  should  it 
prove  impossible  by  official  correspondence  between  the 
departments  to  arrive  at  a  satisfactory  determination 
thereon,  my  lords  would  bring  the  matter  before  the 
chancellor  of  the  exchequer,  and  if  necessary,  in  a  ques- 
tion of  importance,  through  him  before  the  cabinet, 
so  as  to  obtain  a  decision  of  the  whole  government 
upon  the  subject.*" 

All  departments  of  the  state  being  subject  to  the  P^paja- 
Treasury  in  financial  concerns,  it  is  essential  that  every  Estimates, 
facility  should  be  afforded  to  the  Treasury  for  the  care- 
ful preparation  of  the  estimates  of  supplies  required  to 
be  voted  by  Parliament  for  every  branch  of  the  public 
service.  The  routine  observed  in  this  matter  is  as  fol- 
lows :  in  the  autumn  of  every  year  a  circular  is  addressed 
by  the  financial  secretary  of  the  treasury  to  every  de- 
partment of  the  government,  including  the  naval  and 
mihtary  estabhshments,  requesting  that  by  a  certain 
date  an  estimate  of  the  sums  required  by  the  particular 
department,  for  the  service  of  the  ensuing  financial  year, 
may  be  prepared,  for  the  information  of  the  Treasury. 
The  estimates  are  called  for  thus  early,  in  order  to  afford  , 
time  for  considering  the  questions  of  supply,  and  of 
ways  and  means.  They  are  framed,  in  each  department, 
under  the  authority  of  the  political  head,  who  decides 
upon  the  items  that  shall  be  included  therein;  and  in 

^  Rep.  on  Misc.  Exp.  1860,  pp.    103.    2nd  Rep.  Evid.  2178,   2259, 
21,  22,  Com.  Pap.  1860,  v.  9,  p.  473.    &c.  Com.  Pap.  1871,  v.  7. 
Iflt  Rep.  Com*.  Dip.  Serv.  pp.  85- 
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Propaja-  accordance  with  instructions  conveyed  to  every  depart- 
estimates.  ment,  through  a  secretary  of  state,  to  the  effect  that  the 
estimates  are  to  be  framed  as  low  as  the  exigencies  of 
the  service  will  permit.  To  facilitate  a  good  under- 
standing upon  this  important  matter,  it  is  customary 
that  at  least  a  month  previous  to  the  estimates  being 
formally  submitted  to  the  Treasury,  there  should  be  a 
communication  between  the  chancellor  of  the  exchequer 
and  the  other  ministerial  heads,  with  a  view  to  settle 
the  principal  items  of  the  required  expenditure.  The 
estimates  are  then  transmitted  to  the  Treasury,  to  be 
prepared  in  regular  shape  for  communication  to  ParHa- 
ment.  This  is  usually  done  in  the  month  of  November 
in  each  year.* 

These  departmental  estimates,  however,  are  fre- 
quently delayed  in  their  respective  offices,  and  the 
Treasury  thereby  prevented  from  bestowing  upon  them 
the  necessary  degree  of  consideration.  And  the  amounts 
for  certain  services  in  the  civil  estimates,  even  after  con- 
sultation between  the  financial  secretary  and  the  chief 
clerks  of  the  departments  concerned,  are  often  merely 
approximative. 

In  all  ordinary  cases  it  devolves  upon  the  chancellor 
of  the  exchequer  to  determine  upon  any  question  that 
may  arise  in  the  preparation  of  the  estimates.  But  if 
the  question  be  one  of  large  national  importance,  and 
the  demands  on  behalf  of  any  particular  service  are 
greater  than,  in  the  opinion  of  the  chancellor  of  the 
exchequer,  the  pubUc  finances  will  warrant,  an  appeal 
lies  from  his  decision  to  the  first  lord  of  the  treasury 
and  to  the  cabinet. 

It  has  in  fact  been  urged  by  the  first  lord  of  the 
admiralty  that  ministers  connected  with  great  depart- 
ments, whose  expenditure  is  Hable  to  be  altered  by 

»  Rep.  Com*.  Pub.  Ace.  Oom.  616,  2083,  &c.  Ih,  Com.  Pap.  1877, 
Pap.  1862,  V.  11.   Evid.  1342-  v.  8.  Evid.  66. 
1345.  lb,  1866,  T.  10.  Evid.  609- 
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Applications  from  secretaries  of  state,  directing  certain  Prepara- 
things  to  be  done  to  carry  out  the  policy  of  the  govern-  estimates, 
ment,  should  have  an  understanding  between  them- 
selves in  regard  to  the  question  of  expenditure,  and 
should  not  be  required  to  communicate  with  the  Trea- 
sury on  matters  of  such  high  concern.  Indeed,  ever 
since  the  commencement  of  the  Eussian  war  in  1854 
the  questions  involved  in  the  settlement  of  the  army 
and  navy  estimates  have  been  too  large  and  important 
to  be  disposed  of,  either  by  the  mere  departmental  and 
formal  investigation  of  the  Treasury,  or  between  the 
first  lord  of  the  admiralty,  or  war  minister,  and  the 
chancellor  of  the  exchequer  individually.  They  have 
been  such  as  could  only  be  settled  by  the  cabinet, 
assisted  by  the  chancellor  of  the  exchequer  as  a  cabinet 
minister.  Accordingly  an  early  communication  takes 
place  between  the  chancellor  of  the  exchequer  and 
these  great  departmental  heads,  upon  the  principal 
questions  which  present  themselves  in  the  framing  of 
estimates,  in  order  that  these  questions  may  be  put  into 
shape  for  the  consideration  of  the  cabinet.  This  ren- 
ders the  subsequent  review  of  the  estimates  by  the 
Treasury  in  the  main  a  formal  proceeding,  and  con- 
fined to  minor  particulars.  Moreover,  the  chancellor 
of  the  exchequer  would  consider  his  own  responsibility 
to  be  chiefly  in  reference  to  the  principal  items ;  and  as 
to  smaller  matters,  and  in  all  questions  of  rule,  form, 
and  order,  he  would  rely  upon  the  skill  and  experience 
of  the  departmental  officers,  at  any  rate  for  putting  him 
in  motion.^ 

Considerable  improvements  hare  recently  been  effected  in  the 
framing  of  the  army  and  navy  estimates.  But  it  is  impossible  to 
prepare  these  estimates  so  as  to  make  them  tally  very  exactly  with 
the  subsequent  expenditure,  so  many  unforeseen  causes  derange  the 
calculations  upon  which  they  are  based.     No  item,  however,  is  at 


J  Rep.  Com*.   Pub.   Ace.  Com.  Pap.  1862,  v.  11.    Evid.  1487,  and  see 
Mr.  Qladstone'B  evid.  1543,  &c. 
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Estimates,  any  time  calculated  with  a  view  to  be  in  excess  of  what  will  be 
required  for  a  particular  service,  or  for  the  purpose  of  meeting  the 
demands  of  extraneous  services.^ 

When  finally  agreed  upon,  the  Gvil  Service  esthnates 
are  divided  into  six  classes,  for  fixed  services ;  with  a 
seventh  class,  for  miscellaneous  items  of  expenditure,  of 
a  temporary,  special,  or  supplementary  character.  The 
whole  of  the  estunates  must  be  communicated  to  Par- 
liament early  in  the  session.  Full  explanatory  details 
are  appended  to  all  the  printed  estimates,  to  enable 
members  to  understand  them,  and  to  avoid  the  necessity 
for  vivd  voce  explanations  in  committee  of  supply.^ 

The  opinions  entertained  by  the  House  of  Commons 
and  the  recommendations  of  the  Committee  of  Pubhc 
Accounts"*  in  regard  to  all  matters  affecting  the  revenue 
and  expenditure  of  public  money  are  treated  with  in- 
creasing deference  and  respect  by  the  Treasuiy  ;  and  it 
is  the  duty  of  that  department  to  revise  the  public 
expenditure  in  conformity  therewith.*^ 

The  ordinary  functions  of  the  Treasury  in  the  dis- 
posal of  the  supplies  granted  by  ParUament  for  the 
public  service,  and  the  constitutional  position  which  it 
occupies  in  the  control  of  the  public  expenditure,  have 
been  fully  explained  in  a  former  chapter. 
vote«of  When  it  is  necessary  to  obtain  from  Parliament  a 

vote  of  credit  for  any  purpose — as  for  the  prosecution 
of  a  war,  &c. — the  Treasury  is  responsible  for  fixing  the 
amount  to  be  applied  for,  for  distributing  the  vote  among 
the  respective  departments  concerned,  and  for  adjudi- 


credit. 


*  Rep.  Oom«.  Pub.  Ace.  Com.  «  Mr.  Gladstone,  Hans.  D.  v.  208, 
Pap.  1864,  T.  8.    Evid.  pp.  2,  3,  24,  p.  1663. 

and  appx.  no.  4,  p.  73 ;  and  see  lb,  "  Rep.  Com*.  Misc.  Exp.  pp.  6,  7, 

Com.  Pap.  1876,  V.  8.    Evid.  pp.  27,  Com.   Pap.  1860,  v.  9.    Objection 

66.  taken  in  the  H.  of  C.  to  a  Tieaaury 

*  See  ante,  vol.  1,  pp.  740,  750.  minute,  regulating  costs  of  criminal 
Rep.  Com*.  Misc.  Exp.  Com.  Pap.  prosecutions.  Hans.  D.  v.  224,  p. 
1860,  V.  9,  pp.  27-38.  Evid.  932,  745.  See  let  Rep.  Com*.  Pub.  Ace 
985.  pp.  xii.-xix.    Com.  Pap.  1877,  v.  S. 


nnations. 
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eating  upon  their  several  claims  to  a  due  proportion 
thereof.** 

The  lords  of  the  treasury  are  also  entrusted  with  Supetan- 
the  grant  of  all  pensions,  compensations  upon  abohtion 
of  office,  and  allowances  which  may  be  applied  for  by 
any  clerk  or  civil  officer  in  the  public  service,  pursuant 
to  the  provisions  of  the  Superannuation  Acts  ;  and  it  is 
their  duty  to  watch  and  advise  upon  all  bills  pending  in 
Parliament  for  the  grant  of  retiring  allowances,  or  com- 
pensations on  the  abohtion  of  offices.  This  duty  is 
performed  by  the  parUamentary  clerk  of  the  treasury. 
One  of  the  junior  lords,  assisted  by  the  permanent 
secretary,  compose  what  is  termed  the  Superannuation 
Committee,  which  is  required  to  consider  and  report  to 
the  Board  upon  every  appUcation  that  might  be  made 
for  a  pension  or  retiring  allowance.  They  are  assisted 
in  the  performance  of  this  duty  by  a  treasury  clerk, 
who  is  charged  with  the  business  relating  to  superannua- 
tions. This  committee,  however,  has  been  recognised 
by  board  minutes  passed  from  time  to  time,  and  its 
decisions,  and  the  grounds  for  the  same,  are  regularly 
recorded."  The  statute  defines  the  maximum  amount 
of  pension  which  may  be  granted,  and  the  conditions  of 
the  grant,  but  with  a  proviso  that  no  absolute  right 
shall  be  conferred :  hence  the  importance  of  the  proceed- 
ings of  this  Committee. 

When  a  public  servant  has  completed  the  full  term  of  fifty  years' 
service,  and  has  rendered  valuable  and  efficient  service,  it  is  usual  to 
grant  him  a  retiring  allowance  equal  to  the  full  amount  of  his 
salary.' 

°  Rep.  Com.  Pub.  Ace  Com.  Pap.  of    their   offices,   8rd  Rep.   Com*. 

1862,  V.  11.    Evid.  2292,  cbanc.  of  Civ.  Serv.  Exp.  pp.  121-139.    Com. 

the  ex.  Hans.  D.v.  164,  p.  1491.  Pap.    1873,  v.    7.    Min.  of   Evid. 

p  Com.  Pap.  1847-8,  v.  18,  pt.  1,  Legal  Depts.  Com.  Paij.  1876,  v.  80, 
pp.  142, 165.  For  an  account  of  the  p.  143.  See  Observations  in  Corn- 
principles  which  govern  tbe  decisions  mittee  of  Supply  upon  certain  ex- 
of  the  Superan.  Com",  see  lb,  p.  165.  cessive  compensationsi  Hans.  D.  v. 
Fortbermore,  including  regulations  238,  p.  86. 
under  which  government  emplov^  •»  Com.  Pap.  1877,  v.  49. 
are  compensated  upon  the  abolition 


55S  THE  DEPARTMENTS  OF  STATE. 

^^^M  Special  duties  have  been,  at  different  times,  assigned 

duties  of  to  the  juniov  lords ;  sometimes  in  conformity  with  the 
loST  provisions  of  a  minute,  delegating  certain  particular 
branches  of  business  to  particular  members  of  the  board, 
and  sometimes  pursuant  to  a  mutual  understanding 
between  the  lords  and  the  secretaries.'  The  duty  of 
examining  into  the  cases  of  persons  imprisoned  for 
breach  of  the  revenue  laws  is  entrusted  to  a  committee 
of  the  board,  and  a  record  is  kept  of  the  proceedings  in 
such  cases.  This  committee,  as  well  as  that  upon  super- 
annuation, requires  constant  attention,  with  a  view  to 
preserve  a  consistent  code  of  precedents.' 

Up  to  1848  the  number  of  junior  lords  of  the 
treasury  was  four,  but  a  committee  of  the  House  of 
Commons  in  that  year  recommended  that  they  should 
be  reduced  to  three,  and  that  more  efficient  service 
should  be  exacted  from  them  in  the  superintendence  of 
economy  in  every  branch  of  the  pubUc  service.  The 
reduction  took  place  accordingly  ;*  but  hitherto  the 
latter  part  of  the  recommendation  has  not  received  due 
attention.  Mr.  Canning  used  to  describe  the  duties  of 
the  juniot  lords  to  consist  merely  in  'making  a  House, 
keeping  a  House,  and  cheering  the  minister.*^ 

But  the  responsibility  of  *  making  a  House '  is  now  understood  to 
belong  to  the  secretary  of  the  treasury,  who  is  authorised  to  send 
and  request  members  of  the  government  to  quit  their  oflBces,  and 
come  down  to  the  House,  for  that  purpose,  whenever  he  may  con- 
sider their  presence  to  be  necessary/ 

It  is  doubtless  a  part  of  their  duty  *  to  come  down 
and  make  a  House  ;'  and  an  arrangement  is  made 
amongst  all  the  members  of  the  government,  for  some 
of  them  to  be  constantly  in  attendance  in  Parliament 
during  session ;  "^  but  the  junior  lords  of  the  treasury 

'  See    caBes   cited,    Com.    Pap.  "  Rep.  Board  of  Admiralty,  p. 

1847-8,  V.  18.  pp.  166, 167,  426.  182.    Com.  Pap.  1861,  v.  6. 

'  lb.  p.  166.  ^  Hans.  D.  v.  183,  p.  1314. 

*  lb.  1847-8,  T.  18,  pt.  1,  p.  16.  »  Rep.  Off.  Sal.  Com.  Pap.  1860, 

Treasury    Minute,  Aug.    16,   1848.  t.  16.    Evid.  62,  63. 
Act  12  &  13  Vict.  c.  89. 
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have  also,  we  are  assured,  abundant  employment  in  their 
own  department,  if  they  are  disposed  to  attend  to  it.  It 
has  been  charged  against  them,  however,  that,  as  a  body, 
they  are  more  anxious  to  give  the  preference  to  work 
which  brings  them  into  notice  in  the  House  of  Commons.^ 
An  estimate  of  the  importance  of  the  duties  which  would 
naturally  devolve  upon  these  functionaries — from  the 
increasing  interference  of  the  House  of  Commons  in 
matters  of  detail,  and  the  necessity  for  the  continual 
supervision  of  some  member  of  the  government  conver- 
sant with  every  description  of  parUamentary  business, 
in  order  to  make  sure  that  the  business  is  done  in  con- 
formity to  the  views  entertained  by  the  House — induced 
Sir  Charles  Wood  to  declare  that  the  reduction  of  the 
number  of  junior  lords  from  four  to  three  was  a  very 
doubtful  advantage/  But  this  statement  was  made  in 
1850.  Ten  years  later,  an  ex-minister  of  the  crown 
publicly  declared  that  the  junior  lords  of  the  treasury 
had  no  departmental  duties  whatever  1 '  They  are  now 
very  usefully  employed.* 

All  the  junior  lords  are  generally,  though  not  in-  The  junior 
variably,  in  Parhament,  where  their  presence  is  found  p^fj-^^ 
exceedingly  serviceable.     But  it  is  very  diflScult  to  find  ment. 
persons  who  are  willing  to  run  the  risk  and  incur  the 
expense  of  an  election  contest  for  the  sake  of  a  place  of 
such  small  emolument  and  power  as  a  junior  lordship 
of  the  treasury ;  accordingly  the  government  are  not 
unfrequently  deprived  of  the  services  of  one  or  more  of 
the  junior  lords  in  the  House  of  Commons.'*    But  even 
when  they  have  seats  in  that  chamber  they  are  not  to 
be  considered  as  oflScially  representing  the  Treasury ; 
the   entire  parhamentary  responsibility,  as  has   been 

»  Rep.  on  Mific.  Exp.  Com.  Pap.  Evid.  1370,  &c. 
1847-S,  V.  18,  p.  423.  '  8rd  Rep.  Com*.  Civ.  Serv.  Exp. 

y  Rep.  Off.  Sal.  Com.  Pap.  1860,  Com.  Pap.  1873,  v.  7.    Evid.  p.  27. 
T.  16.    ETid.  46,  48.  *•  Rep.  Com.  Off.  Sal.  Com.  Pap. 

«  Lord  Llanover,  in  Rep.  Com*.  1860,  v.  16.  Evid.  48,  60,  62.    And 

MIbc.  Exp.  Com.  Pap.  1860,  t.  9.  see  ante,  pp.  292, 293. 
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already  stated,**  tests  with  the  chancellor  of  the  ex- 
chequer. 
They  re  In  selecting  persons  to  fill  the  post  of  junior  lord,  it 

thTthree  was  formerly  customary  to  choose  one  from  each  of  the 
kingdoms.  i\jj.qq  kingdoms,  with  a  view  to  their  exercising  a  gene- 
ral supervision  over  the  Treasury  business  of  their 
respective  countries,  which  differs  in  many  particulars. 
These  gentlemen,  moreover,  constituted  additional  chan- 
nels of  communication  with  the  country  at  large,  each 
with  the  kingdom  they  specially  represented.  They 
came  from  time  to  time,  fresh  from  the  ordinary  busi- 
ness of  English,  Scotch,  and  Irish  society,  and  formed 
very  useful  vehicles  of  communication  with  the  Trea- 
sury. Numerous  applications  were  made  to  them  on  a 
variety  of  subjects,  and  they  either  got  the  business 
transacted  for  the  parties,  or  else  were  able  to  satisfy 
them  that  it  could  not  be  done.*  But  of  late  years  this 
practice  has  been  departed  from,  and  the  junior  lords 
are  now  selected  for  their  fitness,  and  not  for  their 
nationaUty.® 

When  the  Derby  ministry  took  office  in  February  1858  they 
chose  one  Irish  and  two  English  lords  of  the  treasury,  but  none  for 
Scotland.  This  occasioned  great  dissatisfication,  and  they  were 
obliged  to  remedy  the  grievances  early  in  the  following  year/ 

other  ser  ^^^  junior  lords  are  very  useful  to  the  govem- 

vices.  ment  in  receiving  deputations  or  individuals  upon 
official  business ;  also  in  serving  upon  parliamentary 
committees,  to  watch  their  proceedings  on  behalf  of 
government,  and  to  afford  information  thereupon,  so  as 
to  prevent  misapprehension  upon  important  public  ques- 
tions. They  afterwards  give  their  assistance  in  carrying 
out  the  recommendations  of  such  committees,  so  far  as 
they  have  been  sanctioned  by  the  government.*^ 

•  See  ante,  p.  684.  '  Com.  Jour.  v.  113,  pp.  73, 74. 

•  Rep.  Misc.  Exp.  pp.  142,  180.    AtUe,jp,  294. 

Com.  Pap.  1847-8,  v.  18.  «  Rep.  Misc.  Exp.  pp.  422,  430. 

•  Disraeli,  Hans.  D.  ▼.  218,  p.  Com.  Pap.  1847-8,  v.  18.  Rep.  Off. 
766 ;  V.  234,  p.  1688.  SaL  Eyid.  49,  Com.  Pap.  1860,  v.  16. 
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In  short,  whatever  may  be  the  amount  of  their 
regular  oflScial  duties,  they  perform  several  useful  func- 
tions, and  fulfil  an  important  part  in  the  business  of  the 
Treasury.*"  The  office,  moreover,  affords  an  admirable 
traming  for  the  higher  ranks  of  official  service,  and 
several  of  our  most  eminent  statesmen  have  commenced 
their  pubHc  career  in  this'  capacity.* 

The  office  of  third  lord  of  the  treajrary,  to  rank  after  the  chan- 
cellorjof  the  exchequer,  was  created  by  Treasury  minute  of  December 
28,  1868.  It  was  suppressed^  in  1870,  again  revived  in  August 
1873,  but  finally  abolished  upon  the  accession  of  the  Disraeli  minis- 
try in  1874, 

Joint  Secretaries  to  the  Treasury. 

Ever  since  the  year  1714,  there  have  always  been 
two  joint  principal  secretaries  to  the  Treasury — one  of 
whom  is  termed  the  parUamentary  or  patronage  secre- 
tary, and  the  other  the  financial  secretary.  They  are 
both  eKgible  to  sit  in  the  House  of  Commons,  and  both 
retire  from  office  with  the  lords  of  the  treasury,  on  a 
change  of  ministry.  Since  1805,  there  has  also  been  ^^of 
a  permanent  secretary.  The  parliamentary  secretary,  |^^^^^^ 
who  fills  the  office  of  principal  government  whip,  has 
very  little  to  do  with  the  current  business  of  the 
Treasury.  The  financial  secretary,  after  the  chancellor 
of  the  exchequer,  is  the  political  head  and  conductor 
thereof.  The  permanent  secretary,  however,  is  the 
official  head  of  the  department,  and  of  the  whole  civil 
service,  and  is  ineligible  to  a  seat  in  Parhament.''  These 
three  officers  receive  each  2,000Z.  per  annum,  an  addi- 


Secre- 


»"  J&.  pp.  142, 143,  418-424.  Ke-  »  Rep.  on  Off.  S&L    Evid.  2665, 

port  on  Bo6x&  of  Admiralty,  p.  88*^,  8238,  Com.  Pap.  1860,  v.  16.    Rep. 

Com.  Pap.  1861,  v.  6.    The  Act  12  on  Pub.  Accounta.    Evid.  1616,  Com. 

&  13  Vict.  c.  89  makes  the  signature  Pap.  1862,  v.  11. 

of  any  two  lords  sufficient,  instead  of  ^  Hans.  D.  v.  194,  p.  848 ;  v.  210, 

three,  as  formerly,  to  board  warrants  p.  848 ;   8rd  Rep.  Civ.  Serv.  Exp, 

and  other  instruments  issued  by  the  Evid.  pp.  27,  89,  Com.  Pap.  1873, 

Treasury.  v.  7. 
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tional  500/.  per  annum  being  allowed  to  the  permanent 
secretary  after  five  years'  service.  There  is  also  an 
auditor  of  the  civil  list  and  assistant-secretary,  who  re- 
ceives 1,600/.  per  annum.^ 

All  communications  between  the  Treasury  and  other 
public  departments  pass  through  the  hands  of  a  prin- 
cipal secretary,  who  exercises  a  delegated  authority 
from  the  chancellor  of  the  exchequer,  and  is  therefore 
warranted  in  writing  in  the  name  of  the  board.  Ac- 
cordingly, in  communicating  a  decision,  or  minute  of 
the  Treasury,  the  secretary  uses  the  expression,  '  My 
lords  have  directed,'  &c.  Treasury  minutes  are  not, 
ordinarily,  signed  by  any  one,  although  they  are  some- 
times attested  by  the  signature  of  the  secretary."" 

The  secretaries  of  the  treasury,  as  well  as  the  other 
principal  officers  of  the  board,  are  in  constant  communi- 
cation with  the  chancellor  of  the  exchequer ;  it  is  not 
therefore  necessary  to  trouble  him  with  every  detail, 
unless  any  question  should  arise  to  which  his  attention 
had  not  been  directed.  By  statute,  board  warrants  re- 
quire the  formal  signature  of  two  lords  of  the  treasury ; 
but  in  cases  where  a  warrant  is  not  required,  a  letter 
signed  by  the  secretary  is  legally  sufficient." 
Pariia-  The  parliamentary,   or   political,   secretary  to  the 

TOCTetary.  treasury  was  formerly  known  as  the  '  patronage '  secre- 
tary, because  it  was  through  him  that  the  prime  minister 
acted  in  making  appointments  to  subordinate  offices.*' 
But,  as  a  rule,  since  the  introduction  of  the  competi- 
tive examination  system,  political  patronage  has  been 
abolished,  and  '  promotion  by  merit  is  the  estabUshed 
rule  in  the  civil  service,'  up  to  a  certain  grade,  which 
differs  in  various  departments.^    Nevertheless,  all  pro- 

>  Thomas,  Eng.  Excheq.  p.  142;  <•  See  antCy  vol.  1,  p.  617. 

Serv.  Est.  1866-7,  p.  93.  p  Treasury  Minute  of  Nov.  80, 

»  Rep.  Com*.  Zanzibar.  Mail  Con-  1868.    Hans.  D.  v.  196,  p.  81.    3rd 

tracte,  pp.  123, 166,  195,  Com.  Pap.  Rep.  Civ.  Serv.  Exp.  pp.  66, 214, 306, 

1873.  V.  9.  Com.  Pap.  1873,  v.  7 :  Ist,  2nd,  & 

■  Rep.  Com.  Pub.  Accts.    Evid.  3rd  Repta.  Civ.  Serv.  Inquiry  Com". 

774,  &c.  1468,  Com.  Pap.  1862,  t.  11.  Com.  Pap.  1875,  v.  28. 
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motions  are  in  the  power  of  the  particular  department, 
which  can  likewise  dismiss  at  any  time  for  misconduct. 
This  affords  a  sufficient  security  for  the  efficiency  of  the 
permanent  civil  service.^ 

The  whole  power  of  promotion  in  the  civil  service  was  surren- 
dered to  the  permanent  heads  of  departments  by  Lord  Liverpool,  an 
act  which  entitled  him  to  the  highest  praise/ 

The  political  secretary  to  the  treasury  is  a  very 
useful  and  important  functionary.  His  services  are  in- 
dispensable to  the  leader  of  the  House  of  Commons  in 
the  control  of  the  House  and  the  management  of  public 
business.'  His  influence  in  strengthening  the  hands  of 
his  party  by  the  distribution  of  patronage  was  formerly 
very  great.  A  number  of  small  situations  in  the  re- 
venue departments,  and  in  other  branches  of  the  public 
service,  were  in  his  gift,  and  were  placed  by  him  at 
the  disposal  of  members  of  the  House  for  distribution 
amongst  their  constituents,  generally  with  a  view  to 
promote  the  interests  of  the  party  in  power,  but  with- 
out exclusive  regard  to  political  preferences.*  He  has 
also  a  control  over  many  offices  in  the  civil  service,  so 
far  at  least  as  the  supervision  of  the  Treasury  extends. 
Such  offices  may  be  assigned  to  the  jurisdiction  of  the 
permanent  secretary;  but  even  so,  the  authority  of  the 
political  secretary  is  permanent;  and  if  the  former 
comes  to  any  decision  in  which  the  latter  does  not 
concur,  he  is  liable  to  be  overruled,  and  his  decision 
reversed." 

The  financial  secretary  is  also,  as  we  have  seen,^  a  The 

financial 

secretary. 

'  Com.  Pap.  1864-6,  v.  20,  pp.  was  onlj  nominations  of  candidates 

113, 126.     Mr.  Gladstone,  Hans.  D.  for  first  appointments,  to  be  subject 

V.  206,  p.  1326.  to   passing  the   usual  examination, 

'  Hans.  D.  v.  193,  p.  398,  and  see  which  were  in  the  hands  of  mem« 

p.  108?.  bers  of  the  House  of  Commons. 

•  See  ante,  p.  401.  «  Com.  Pap.  1864r-6,  v.  20,  pp. 

*  Hans.  D.  v.  193,  pp.  323,  393,  270,  294. 

398.    Com.  Pap.  1867-8,  v.  41,  p.  '  See  ante,  pp.  466,  461. 

317.     Ante,  yol  1,  p.  622.      But  it 
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valuable  assistant  to  the  chancellor  of  the  exchequer  in 
the  House  of  Commons. 

The  establishment  at  the  Treasury  consists  of  a 
numerous  staff  of  clerks  of  different  grades,  who  are 
chiefly  employed  in  promulgating  and  recording  de- 
cisions of  the  Board,  besides  extra  writers."^ 

On  June  17,  1873,  a  select  committee  was  appointed  by  the 
House  of  Commons  to  enquire  whether  writers  appointed  before 
August  1871  have  suffered  any  wrong  or  injustice  by  the  cessation, 
pursuant  to  the  order  in  council  of  that  date,  of  the  system  of  a 
progressive  rate  of  payment.  This  committee  reported,  on  July  30, 
full  particulars  concerning  the  appointment  and  remuneration  of 
civil  service  writers,  and  an  opinion  that  a  restoration  of  the  system 
of  a  progressive  rate  of  payment  will  best  meet  the  requirements  of 
justice,  give  contentment  to  the  writers,  and  promote  the  efficiency 
of  the  public  service.* 

Extra  And  here  it  may  be  noticed,  that  in  addition  to  the 

ordinary  staff  of  the  several  departments  of  state,  the 
exigencies  of  the  pubhc  service  have  always  necessitated 
the  employment  of  a  number  of  supplemental  clerks ; 
and  also,  from  time  to  time,  that  *  temporary  or  extra 
clerks,'  in  addition  to  those  on  the  supplemental  list, 
should  be  called  in.  On  account  of  the  disadvantages 
attending  this  practice,  the  lords  of  the  treasury,  in  the 
year  1860,  appointed  a  departmental  committee  to  en- 
quire into  the  subject,  who  reported  a  recommendation 
that  the  class  of  '  supplementary  clerks  '  in  the  several 
departments  of  government  should  be  gradually  abo- 
lished ;  and  that  a  central  copying-office  should  be 
estabUshed,  under  proper  control,  and  attached  to  the 
office  of  the  civil  service  commissioners,  to  which  the 
several  public  departments  should  apply  for  whatever 
assistance  they  might  at  any  time  require,  in  excess  of 
their  ordinary  permanent  staff;  the  new  department  to 
be  organised  under  the  directions  of  the  Treasury.    By 


clerks. 


See  Civ.  Serv.  Est.  188^-7,  pp.  93-96.      «  Com.  Pap.  1873,  v.  11,  p.  1. 
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this  plan  the  public  service  has  been  rendered  much 

more  eflScient  and  less  expensive  than  heretofore/ 

The  Civil  Service  Commission  Office  employs  three  commissioners, 
a  director  of  examinations,  a  secretary,  registrar,  three  assistant 
examiners,  five  senior  clerks,  six  junior  clerks,  and  twenty-five  sup- 
plementary, <fec.,  clerks."  Writers  paid  by  the  day,  and  not  entitled 
to  any  superannuation  or  compensation  allowances,  are  being 
gradually  introduced  into  every  branch  of  the  civil  service.  A 
r^^ister  of  all  such  writers  is  required  to  be  kept  by  the  civil  service 
commissioners.  By  an  order  in  council,  issued  on  August  19,  1871, 
certain  regulations  respecting  temporary  writers  in  the  public  depart- 
ments were  prescribed.*  These  are  '  rapidly  becoming  an  important 
class  in  the  public  service.'  ^ 

One  branch  of  the  Treasury  establishment  is  termed  Solicitor 
the  Solicitor's  OflSce.  It  is  presided  over  by  the  solicitor  Jl^^. 
and  assistant-solicitor  to  the  treasury,  who  are  barristers, 
and  act  as  attorneys  for  the  government.  The  solicitor 
to  the  treasury  is  the  legal  and  confidential  adviser  of 
the  department  in  regard  to  Treasury  business,  and, 
where  it  is  necessary,  is  the  medium  of  communication 
with  the  law  oflScers  of  the  crown.  He  also  conducts 
the  legal  business,  both  civil  and  criminal,  of  most  of 
the  principal  departments  of  state,  including  that  of 
various  subordinate  public  oflSces.®  His  oflSce  is  regu- 
lated by  the  Act  39  &  40  Vict.  c.  18.^  The  revision 
of  the  statute  law,  the  cost  of  prosecutions,  and  gene- 
rally the  law  business  of  all  the  principal  public  de- 
partments, not  having  a  law  adviser,  appertains  to  this 
office.®  And  in  the  second  and  third  reports  of  a  de- 
partmental committee  on  the  legal  business  of  govern- 
ment in  1876  it  was  recommended  that  the  solicitors 


y  Com.  Pap.  1866,  v.  30,  p.  219.  Verbo  'Writers/  Com.  Pap.  1873,  v. 

3rd   Rep.   Oom«.  Oiv.   Serv.   Exp.  7. 

L140,  Com.  Pap.  1873,  v.  7.  Civ.  «  Com.  Pap.  1877,  v.  27,  p.  86. 

•V.  Est.  1876-76,  p.  97.   Han*.  D.  *  See  Com.  Pap.  1877,  v.  49,  p. 

V.  206,  p.  1384.  249. 

•  Com.  Pap.  1886,  v.  43,  p.  138.  •  Murray^e   Handbook,   p.    138. 

•  See  17th  Kep.  of  Oiv.  Serv.  Com.  Civ.  Serv.  Est  1873-4,  p.  164.  Rep. 
pp.  xvii.-7.     Com.  Pap.  1872,  v.  19.  Com.  Diplom.  Service,  pp.  247,  260, 

•  3rd  Rep.  Civ.  Serv.  Exp.  Index  Com.  Pap.  1870,  v.  06. 
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attached  to  the  several  public  departments  should  be 
reduced  in  number,  and  should  all  be  subordinated 
to  the  Treasury  soHcitor,  as  their  common  head,  and 
referee  in  all  matters  of  practice,  as  well  as  the  adviser 
of  the  government  in  all  that  concerns  the  organisation 
of  such  legal  departments/  The  government  have 
agreed  to  this  arrangement.* 
Offices  The  following  offices  are  more  or  less  immediately 

nate  to      conuectcd  With,  or  subordinate  to,  the  Treasury,*"  viz. : — 

the 

reasury.         rpj^^  Paymastcr-Gencrars  Office. 

The  Exchequer  and  Audit  Department. 

The  National  Debt  Office. 

The  Pubhc  Works  Loan  Office. 

The  Mint. 

The  Board  of  Works. 

The  Office  of  Woods,  Forests,  and  Land  Kevenues. 

The  General  Post  Office. 

The  Customs. 

The  Inland  Kevenue  Office,  and 

The  Stationery  Office. 

1.  The  Paymaster-GeneraVs  Office. 

The  Pay  This  officc  was  originally  a  branch  of  the  military 

^^^-  establishment,  and  was  presided  over  by  a  poUtical 
head,  who  was  designated  the  paymaster  of  the  forces.* 
In  1834  the  Act  4  Wilham  IV.  c.  15,  under  which  the 
Exchequer  Office  was  reorganised,  removed  from  the 
Exchequer  all  payments  which  had  been  previously 
made  in  detail  in  that  office,  and  authorised  the  ap- 


'  Com.  Pap.  1877,  v.  27,  p.  1.  the  public  revenue  should  be  '  in  all 

»  Hans.  D.  v.  234,  p.  1760.  respects  subject   to  the  control  of 

*»  The  Act  66  Geo.  III.  c.  98,  such  lord  high  treasurer  or  commis- 

which  united  the  offices  of  lord  high  sioners  of  his  Majesty's  Tredsury.  But 

treasurers  of  Great  Britain  and  of  Ire-  see  Mr.  Gladstone,  Hans.  D.  v.  217, 

land,  prorided  that  all  officers  em-  p.  1873. 

pLiyed  in  collecting  and  managing  *  Clode,  Mil.  Forces,  v.  2,  c.  23. 
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pointment  by  the  Treasury  of  a  paymaster-general.^  Pter- 
in 1836,  pursuant  to  the  Act  5  &  6  William  IV.  c.  35,  general's 
the  Army  and  Navy  Pay  Offices  were  amalgamated,  ^^^®* 
under  the  title  of  the  paymaster-general's  office.     Sub- 
sequently, under  the  statute  11  &  12  Vict.  c.  55,  the 
offices  of  paymaster  of  Exchequer  bills  and  paymaster 
of  Civil  Services  were  merged  into  this  department. 
The  duties  appertaining  to  this  office  consist  in  the  pay- 
ment of  all  voted  services  and  other  charges  connected 
with  the  naval,  military,  and  civil  expenditure,  accord- 
ing as  credits  are  given,  from  time  to  time,  upon  the 
public  moneys  in  the  Bank  of  England,  by  the  comp- 
troller-general of  the  exchequer,  pursuant  to  applica- 
tions from  the  Treasury. 

By  the  Act  35  &  36  Vict.  c.  44,  abolishing  the 
office  of  the  accountant-general  of  the  court  of  chan- 
cery, the  duties  heretofore  performed  by  that  function- 
ary are  now  assigned  to  the  paymaster-general. 

The  Pay  Office  has  also  charge,  by  way  of  deposit, 
of  large  sums  of  money  from  various  public  depart- 
ments, which  do  not  strictly  form  part  of  the  public 
revenue,  but  which  have  accrued  under  the  authority 
of  permanent  Acts,  and  are  placed  in  the  hands  of  the 
paymaster-general  as  the  banker  of  the  said  depart- 
ments, and  are  entered  by  him  in  his  cash  account,  as 
distinguished  from  his  exchequer  receipts. 

It  is  the  practice  of  this  office  to  make  use  of  all 
funds  paid  into  the  same,  from  whatever  source  de- 
rived, whether  as  deposits  or  exchequer  receipts — un- 
less they  should  have  been  invested  in  exchequer  bills, 
and  thus  withdrawn  from  the  floating  balance  in  hand — 
as  one  cash  balance,  out  of  which  all  lawful  payments 
are  indiscriminately  defrayed.  This  practice  has  been 
formally  sanctioned  by  the  committee  on  public  moneys 


*  See  Treasury  Minute  of  Aug.  4, 1858,  in  Com.  Pap.  18C0,  t.  39,  pt.  1, 
p.  188. 
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of  1857,  and  by  the  public  accounts  committee  of  1863.- 
Otherwise  it  would  require  that  an  immense  number  of 
separate  accounts  should  be  kept  standing  for  diflferent 
objects,  which  would  involve  the  existence  of  an  ex- 
ceedingly complex  and  embarrassing  system,  and  occa- 
sion a  heavy  pecuniary  loss,  by  having  useless  balances 
lying  at  the  Bank  of  England.* 

There  is  no  uniform  system  in  regard  to  the  mode 
of  applying  to  the  paymaster-general  for  moneys  re- 
quired for  the  different  branches  of  the  public  service, 
but  the  naval,  military,  and  civil  departments  have  each 
their  own  rules  on  this  subject.  The  principal  security 
against  fraud  or  negligence  in  issuing  orders,  or  draw- 
ing cheques  upon  the  paymaster-general,  by  any  de- 
partment, consists  in  the  use  of  a  counter-signatureJ 

The  particular  duties  which  devolve  upon  the  pay- 
master-general, under  the  Exchequer  and  Audit  Depart- 
ments Act  of  1866,  are  described  in  a  Treasury  minute, 
dated  March  2, 1867.^ 

The  public  moneys  committee  of  1857  advised  that 
there  should  be  a  daily  revision  of  the  accounts  of  the 
Pay  Office  by  an  officer  of  the  Board  of  Audit — a  sug- 
gestion which  was  reiterated  by  the  public  accounts 
committee  of  1863,  in  their  second  report.  The  Trea- 
sury, however,  considered  that  such  a  regulation  would 
be  impracticable  and  unnecessary,  inasmuch  as  the  said 
accounts  have  for  the  most  part  been  already  subjected 
to  the  scrutiny  of  the  Audit  Office,  in  the  department 
from  whence  the  orders  for  payment  emanated.^ 
The  pay.  The  paymaster-gencral  himself,  ever  since  the  crea- 

gen^(^i  *^^^  ^^  ^^^  ^®^®  ^^  1836,  has  been  charged  with  merely 
nominal  duties.  On  his  first  appointment  he  grants 
powers  of  attorney  to  certain  officers  to  act  for  him,  in 

"  Rep.  Com'.  Pub.  Moneys,  p.  45,  v.  180,  p.  628. 
Com.  Pap.  1857, 2d  Seas.  v.  9.  Second  ^  Com.  Pap.  1867,  v.  89,  p.  387. 

Rep.  Com*,  of  Pub.  Accounts.    Evid.  >  Rep.  Com*.  Pub.  Accts.  Appx. 

pp.  13, 15,  Com.  Pap.  1863,  v.  7.  No.  4,  Com.  Pap.  1864,  v.  8. 

J  Chanc.  of  Excheq.  in  Hans.  D. 
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supplying  the  accounts  opened  at  the  Bank  of  England  ^^^[^^^ 
in  his  name  with  funds,  and  in  drawing  upon  those  general, 
accounts  for  the  payment  of  public  services.  He  never 
interferes  in  the  details  of  business,  or  signs  anything 
except  the  receipt  of  Exchequer  bills,  a  duty  which  the 
comptroller  of  the  Exchequer  has  required  him  to  per- 
form.""  The  committee  on  public  moneys  in  1857  re- 
commended that  the  paymaster^eneral  should  cease  to 
be  a  political  officer,  discharging  his  duties  by  deputy, 
and  should  become  the  acting  and  efficient  head  of  the 
Pay  Office.  But  the  Treasury  were  unwilling  to  incur 
the  inconvenience  of  any  change  in  the  existing  arrange- 
ments.'* 

Pursuant  to  a  recommendation  of  the  committee  on 
miscellaneous  expenditure  in  1848,  it  has  been  usual  to 
associate  the  office  of  paymaster-general  with  that  of 
some  other  necessary  office  of  honour  and  trust  of  a 
similar  tenure,  but  the  duties  of  which  are  also  light. 
UntU  the  abolition  in  1867  of  the  vice-presidentship  of 
the  Board  of  Trade,  this  office  was  held  conjointly  with 
that  of  paymaster-general.  Afterwards  in  connection 
with  the  office  of  chancellor  of  the  duchy  of  Lancaster, 
then  (from  February  1874  to  November  1875)  by  the 
.  judge  advocate-general.  Since  November  1875  it  has 
been  held  as  a  separate  office. 

The  paymaster-general,  who  receives  no  salary,  has 
frequently,  though  not  invariably,  a  seat  in  the  cabinet, 
where  he  is  able  to  be  of  considerable  service  to  such 
of  his  colleagues  as  fill  the  more  onerous  and  laborious 
offices  of  state.** 

The  labour  and  responsibihty  of  superintending  the 
business  of  the  Pay  Office  devolves  upon  the  assistant 
paymaster-general,  to  whom  the  necessary  powers  are 


■»  Second  Rep.  Com*.  Pub.  Accte.,    Com.  Pap.  1860,  v.  39,  pt.  1,  p.  176. 
p  14,  Com.  Pap.  1863,  v.  7.  *»  See  ante,  p.  200. 

»  Treasury  Minute,  Dec.  23, 1858. 
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delegated,   and  who  receives   a  maximum   salary   of 
1,200/.  a-year.     He  has  a  numerous  staff  of  clerks,  &c.p 

2.  Tke  Exchequer  and  Audit  Department. 

Reference  has  been  made,  in  a  former  chapter,  to 
the  functions  appertaining  to  her  Majesty's  Exchequer, 
in  exercising  a  check  upon  the  illegal  application  of  any 
portion  of  the  public  income  ;  and  to  the  Act  passed  in 
the  year  1866  for  consolidating  the  duties  of  the  Ex- 
chequer and  Audit  departments,  and  to  provide  for  the 
more  effectual  audit  of  the  public  accounts.** 
Audit  of  Previous  to  the  year  1785,  the  audit  of  the  public 

pnblio  ao-  «  ^  ^ .      .  ,  *^ 

counts,  accounts  of  Great  Bntam  was  entrusted  to  two  patent 
officers,  styled  auditors  of  the  Imprest.  All  public  offi- 
cers to  whom  money  was  issued  from  the  Exchequer  by 
way  of  advance,  or  imprest,  were  required  to  transmit 
to  these  auditors  their  accounts  in  relation  to  the  same. 
But,  though  highly  paid,  the  services  of  these  function- 
aries were  most  inefficient.  The  accounts  became  in- 
volved in  the  greatest  confusion,  and  their  audit  fell 
into  arrear  to  the  extent  of  534  million  pounds  I  In 
order  to  put  an  end  to  this  scandal,  and  in  compliance 
with  the  recommendation  of  the  commissioners  of  public 
accounts  in  their  thirteenth  report.  Parliament  directed 
the  patent  of  the  auditors  of  imprests  to  be  revoked 
(the  liberal  allowance  of  7,000/.  per  annum  being  granted 
to  each  of  them  for  life,  as  a  compensation  for  the  loss 
of  office),  and  a  Board  of  Audit  to  be  established.'  By 
subsequent  enactments,  the  powers  of  the  Board  of 
Audit  were  considerably  enlarged,  and  it  continued  for 
sixty  years  to  perform  the  duties  assigned  to  it." 

»  Rep.Oom«.Pub.Account8.  Evid.  '  By  the  Act  25  Geo.  HI.  c.  62, 

pp.  208,  209,  Oom.  Pap.  1862,  v.  11.  Oorrespondence,  &c.,  relating  to  the 

Hans.  D.  v.  164,  p.  667.    Oiv.  Serv.  Excheq.  and  Audit  Act,  1868,  Oom. 

Est.  1877-8,  p.  117.    For  an  account  Pap.  1867,  v.  39,  pp.  183, 199.  Clode, 

of  the  routine  of  business  at  the  Pay  Mil.  Forces,  v.  2,  c.  24. 
Office,  see  Shilling  Mag.  v.  4,  p.  60.  •46  Geo.  III.  c.  91,  46  Geo.  III. 

Civ.  Serv.  Est.  1888-9,  p.  166.  c.  141,  &c.    Rep.  Corn*,  on  Public 

«  See  ante,  pp.  2  -7,  47.  Moneys,  Com.  Pap.  1867,  v.  9. 
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No  imputation  appears  to  have  been  made  upon  the 
efficiency  of  this  Board,  or  upon  its  method  of  transact- 
ing business.  Nevertheless,  the  result  of  an  enquiry 
into  the  general  question  of  the  control  of  the  public 
revenues  and  the  accountability  of  the  several  depart- 
ments of  expenditure,  which  was  instituted  by  the  select 
committee  of  the  House  of  Commons  on  public  moneys 
in  1857,  proved  the  inadequacy  of  the  system  of  audit 
hitherto  generally  applied  to  meet  the  requirements  of 
Parliament,  and  the  necessity  for  the  universal  applica- 
tion of  the  new  principle  of  the  Appropriation  Audit 
(introduced  by  Sir  James  Graham  in  1832),  to  enable  Befomof 
the  Board  to  co-operate  effectually  with  the  House  of  o^. 
Commons  in  detecting  any  instances  of  misappropriation 
of  parhamentary  grants.  The  closest  attention  of  Go- 
vernment, and  particularly  of  the  Treasury  and  other 
financial  departments,  and  also  of  the  committee  of 
public  accounts,  was  devoted  to  this  subject,  at  different 
periods,  fi'om  1857  until  1866,  when  the  Act  above 
mentioned  was  passed,  uniting  the  hitherto  independent 
offices  of  the  Exchequer  and  the  Board  of  Audit,  and 
providing  for  the  (ultimate)  extension  of  the  appropria- 
tion audit  to  all  the  moneys  voted  by  Parliament.* 

The  improved  system  of  audit  of  all  accounts  of 
public  expenditure  enforced  by  this  Act  does  not  autho- 
rise an  investigation  into  the  policy  or  propriety  of 
expenditure,  but  simply  into  its  legal  justification,  in 
accordance  with  the  votes  of  Parliament."* 

This  statute  is,  in  its  main  provisions,  an  embodi- 
ment of  the  recommendatioos  of  the  public  moneys 
committee  of  1857,  thus  tardily  but  fully  matured ;  and 
it  has  effected  one  of  the  most  important  departmental 
reforms  that  has  ever  been  sanctioned  by  Parliament.^ 
'  Prom  the  period  of  the  extinction,  in  1785,  of  the  in- 

•  29  &  80  Vict.  c.  89 ;  ante  p.  49.    ante,  p.  49. 

"  6th   Rep.  Com*.  Pub.  Accts.,  '  Corresp.  &c.  Excheq.  and  Audit 

pp.  88, 112,  Oom.  Pap.  1871,  v.  11 ;    Act.  Com.  Pap.  1867,  v.  89,  pp.  15, 16. 
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^'^bu  ^'  sufficient  audit  of  the  public  expenditure  by  the  auditors 
accounts,  of  imprest,  up  to  the  present  time,  and  during  the 
whole  existence  of  the  Board  of  Audit,  the  audit  check 
has  never  taken  up  the  broken  thread  of  Exchequer 
control ;  nor,  except  to  the  limited  extent  of  the  appro- 
priation audit,  hitherto  in  operation,  has  Parliament  or 
the  public  ever  been  informed  how  the  public  money 
has  been  applied  in  accordance  with  the  trust  conveyed 
by  the  Exchequer  issues.  The  union  of  the  two  depart- 
ments for  the  first  time  provides  the  means  of  securing 
a  continuous  check  and  control  over  every  transaction 
connected  with  the  public  moneys,  from  their  original 
collection,  in  all  the  various  channels,  from  the  pubhc, 
to  their  concentration  at  the  Exchequer  account  at  the 
Bank  of  England,  and  their  dispersion  to  the  great 
public  accountants  and  others,  by  issues  from  the  Ex- 
chequer, constituting  by  law  the  public  expenditure,  up 
to  the  final  examination  of  the  purposes  to  which  the 
moneys  so  issued  have  been  actually  applied.  All  the 
results  of  this  continuous  control  by  the  consohdated 
departments  are  now  to  be  reported  and  certified  to 
Parhament  and  to  the  public.'  "^ 

'  The  head  of  the  audit  department  is  now  for  the 
first  time  directly  recognised  as  a  functionary  of  the 
House  of  Commons,  charged  with  the  duties  of  control 
over  the  application  of  the  public  moneys  by  the  execu- 
tive government,  and  a  latitude  is  afforded  to  him  in 
reporting  his  opinions  to  Parliament,  such  as  had  not 
been  previously  accorded  to  the  Board  of  Audit.  The 
auditor-general,  moreover,  is  thereby  brought  into  im- 
mediate relations  with  the  committee  of  public  accounts, 
and  is  enabled  to  explain  in  detail  every  particular  con- 
nected with  the  appropriation  of  the  public  grants  upon 
which  he  may  think  it  desirable  that  Parliament  should 
have  further  information.'  ^ 


•  Sir  W.  Dunbar,  Comptroller  and  Auditor-General,  ib.  pp.  36, 37. 
*  Ib.  p.  43. 
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Since  the  passing  of  the  Exchequer  and  Audit  Act  ^^^!^  ^^ 
a  great  many  errors  in  the  pubUc  accounts  have  been  aoooonta. 
detected ;  and  since  the  appropriation  acccounts  have 
been  examined  by  the  comptroller  and  auditor-general, 
many  abuses  of  long  standing  have  been  brought  to 
light  and  corrected/ 

The  only  sound  principle  in  administering  the  pubUc 
finances  is  this :  that  every  head  of  a  department 
should  be  held  responsible  for  all  expenditure  incurred 
on  behalf  of  his  department,"  and  that  he  should  submit 
his  accounts,  annually,  to  an  independent  auditor  for 
examination  and  criticism.  This  duty  is  performed,  on 
behalf  of  the  House  of  Commons,  by  the  comptroller 
and  auditor-general.  This  parUamentary  audit,  in  the 
case  of  the  Civil  Services,  is  an  audit  both  of  appropria- 
tion and  detail.  In  the  case  of  the  army  and  navy 
expenditure  it  is  one  of  appropriation  and  test. 
The  committee  of  public  accounts  in  1862  and  again  in 
1868,  recommended  that  steps  should  be  taken  for  the 
more  efficient  and  detailed  examination  of  the  naval 
and  military  accounts,  but  pending  the  complete  re- 
organisation of  the  War  Department,  this  service  has 
continued  to  be  performed  by  the  departmental  auditors 
only.  But  pursuant  to  a  further  recommendation  of 
the  said  committee  in  1871,  the  Treasury  have  directed 
an  inquiry  into  the  most  convenient  mode  by  which 
these  accounts  may  be  subjected  to  more  effectual 
audit.'  It  was  not,  however,  until  1876,  that  the  Trear 
sury  elaborated  a  scheme  to  carry  out  the  repeated 
suggestions  of  the  pubhc  accounts  committee  in  respect 
to  a  test  audit  of  the  army  accounts.  Appended  to  the 
Eeport  of  the  committee  for  that  year  will  be  found 

y  3rd  Rep.  CJoin".  Pub.  Accts.  p.  p.  iv.  Com.  Pap.  1868-9,  v.  6.    6th 

49,  Com.  Pap.  1871,  v.  11.  Kep.  Com.  Pap.  1871,  v.  11 ;  Hana. 

■  See  2nd  Rep.  Com*.  Pub.  Accts.  D.  v.  225,  p.  249 ;  2nd  Rep.  pp.  xv. 

pp.  I.  64, 88,  Com.  Pap.  1872,  v.  7.  113.  Com.  Fap.  1872,  v.  7.  Kep.  p. 

•  Rep.  Com«.  Pub.  Aocte.  p.  iU.  103,  Com.  Pap.  1874,  v.  6. 
Com.  Pap.  1867^,  v.  13}  3rd  Rep. 
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^ubi*  ^^    particulars  of  the  nature  of  the  system  of  audit  sub- 

aocoanto.    mitted  by  the  Treasury  for  such  audit.^ 

The  great  departmental  reform  contemplated  by  the 
Act  of  1866  was  not  effected  without  strenuous  opposi- 
tion from  influential  and  experienced  officers  heretofore 
connected  with  the  Board  of  Audit,  or  without  the 
occurrence  of  much  dispute  and  controversy  in  regard 
to  the  relative  position  and  duties  of  the  piincipal  offi- 
cers created  by  the  Act.  Mr.  Eomilly,  the  ex-chairman 
of  the  Board,  who  had  been  one  of  the  commissioners 
for  auditing  the  public  accounts  for  nearly  thirty  years, 
addressed  a  letter  to  the  chancellor  of  tlie  exchequer 
in  the  autumn  of  1866,  remonstrating  against  certain 
prominent  features  in  the  new  Act.®  And  as  soon  as 
the  Bill  had  passed  both  Houses,  Mr.  C.  Z.  Macaulay, 
who  had  acquired  a  high  reputation  for  zeal  and  ability 
as  secretary  of  the  Board  of  Audit  for  eleven  years,  and 
who  had  been  promoted  to  be  a  commissioner  of  the 
Board  a  few  months  previously,  wrote  to  the  Treasury 
condemning  the  position  assigned  to '  the  assistant  comp- 
troller and  auditor '  under  the  statute.  It  had  been  the 
intention  of  government  to  have  selected  Mr.  Macaulay 
to  fill  this  office ;  but  as  he  entertained  opinions  upon 
the  scope  of  the  duties  which  would  devolve  upon  him 
in  that  capacity  entirely  at  variance  with  those  of  the 
Treasury,  and,  as  the  lords  of  the  Treasury  believed, 
with  the  intention  of  Parliament,  they  were  compelled 
to  decide  that  it  would  not  be  for  the  public  interest  to 
appoint  him  the  assistant  comptroller  and  auditor.  The 
office  was  accordingly  conferred  upon  Mr.  Anderson,  a 
gentleman  of  great  knowledge  and  experience  in  the 
financial  department  of  the  Treasury.^ 

Both  Mr.  Eomilly  and  Mr.  Macaulay  agreed  in  think- 
ing that  the  inferior  position  assigned  by  the  Act  of 

*  Com.  Pap.  1876,  v.  8,  pp.  122,    pamphlet  by  Ridgway,  London,  1867; 
139-147.  It  is  also  reprinted  lb,  pp.  21--36. 

«=  This  letter  was  published  as  a  ^  lb,  pp.  18, 19,  49. 
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1866  to  the  assistant-comptroller  and  auditor  was  in- 
compatible with  his  standing  as  a  patent  oflScer,  and  at 
variance  with  the  principle  upon  which  the  Act  was 
originally  framed.  Other  objections  were  expressed  by- 
Mr.  Eomilly,  particularly  as  to  the  union  of  the  Ex- 
chequer and  Audit  departments,  to  the  substitution  of 
one  responsible  head  for  an  Audit  Board  of  co-ordinate 
commissioners,  and  to  the  supposed  subordination  of 
the  consolidated  oflBce  to  the  authority  of  the  Treasury. 
These  will  be  briefly  considered,  as  explanations  upon 
these  points  will  enable  us  to  understand  the  nature 
and  extent  of  the  powers  vested  in  the  new  department. 
But  first  it  will  be  desirable  to  define  the  position  and 
functions  of  the  presiding  oflScers,  under  the  statute,  as 
the  same  has  been  interpreted  by  the  Treasury. 

Pursuant  to  the  aforesaid  statute,  the  two  oflices  of  Comptroi- 
comptroUer-general  of  the  exchequer  and  of  chairman  audttor- 
of  the  board  of  audit  were  united  together,  and  a  general 
*  comptroller  and  auditor-general '  appointed,  with  a 
salary  of  2,000/.  per  annum ;  Ukewise  an  '  assistant 
comptroller  and  auditor,'  with  a  salary  of  1,500/.  per 
annum — both  salaries  being  charged  on  the  Consolidated 
Fund — and  on  March  15,  1867,  Sir  WiUiam  Dunbar 
was  appointed  comptroller-general  of  the  exchequer 
and  auditor-general  of  the  pubUc  accounts  ;  and  W.  G. 
Anderson,  Esq.,  assistant  comptroller  and  auditor.  The 
tenure  of  these  oflices  is  that  of  good  behaviour,  the 
incumbents  being  removable  only  upon  an  address  from 
the  two  Houses  of  Parliament.  They  are  forbidden  to 
hold  any  other  oflSce  under  the  crown,  and  may  not  be 
members  of  either  House  of  Parliament.* 

In  the  absence  of  the  comptroller,  the  assistant-  Asmstant 
comptroller  is  empowered  to  do  anything  which  may  ^^. 
be  done  by  his  superior  oflScer,  *  except  the  certifying 
and  reporting  on  accounts  for  the  House  of  Commons ; ' 

•  29  &  30  Vict  c.  39,  sees.  3,  4.    See  ante,  p.  329. 
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^mstant  wherefore  it  was  deemed  imperative  that  a  functionary 
troiier.  who  might  be  called  upon  to  act  judicially,  and  to  con- 
trol the  acts  of  the  executive  government,  should  have 
the  independence  afforded  by  a  tenure  equal  to  that  of 
his  own  official  chief.'  But  the  comptroller  and  auditor- 
general  alone  is  authorised  to  certify,  report  upon,  and 
sign  the  appropriation  accounts,  and  transmit  them  to 
the  Treasury,  to  be  laid  before  the  House  of  Commons.^ 
It  must  not  be  supposed,  however,  that  the  assistant- 
comptroller  has  no  other  legal  duties  but  such  as  are 
representative,  and  which  devolve  upon  him  only  in  the 
absence  of  his  principal.  The  Treasury  understand  that 
he  should  also  perform,  as  his  designation  shows,  the 
duties  of  an  assistant.  By  the  ninth  section  of  the  Ex- 
chequer and  Audit  Act,  it  is  provided  that '  the  comp- 
troller and  auditor-general  shall  have  full  power  to  make 
from  time  to  time  orders  and  rules  for  the  conduct  of  the 
internal  business  of  his  department.'  This  power  was 
evidently  intended  to  include  the  duties  of  the  assistant- 
comptroller,  and  therefore  rendered  it  needless,  even  had 
it  been  practicable,  to  define  them  more  particularly  in 
the  Act.*"  '  Subordinate  in  grade  to  the  comptroller  and 
auditor-general  only,  so  that  he  may  not  undujy  trench 
upon  the  independence  and  authority  of  the  officer  pri- 
marily responsible  for  everything  done  in  the  depart- 
ment,' the  office  and  functions  of  the  assistant  are  equally 
independent  and  authoritative,  and  his  opinions  and 
judgment  entitled  to  respect.  In  a  limited  sense,  he 
shares  the  responsibility  of  his  principal  to  Parliament, 
and  is  free  to  appeal  to  the  committee  of  public  ac- 
counts against  that  officer,  should  his  conduct  be  such 
as  to  justify  complaint.^ 

The  ground  upon  which  it  was  assumed  by  Messrs. 
Eomilly  and  Macaulay  that  the  assistant-comptroller  had 

'  Corresp.  Exch.  and  Aud.  Act,  ^  Corresp.  &c.  Exch.  and  Aud. 

Com.  Pap.  1867,  v.  39,  p.  13.  Act,  p.  12,  Com.  Pap.  1867,  v.  39. 

»  29  &  30  Vict.  0.  39,  aeca  7,  22.  » 16.  pp.  U,  16,  41,  44. 
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been  placed  in  an  inconsistent  and  degraded  position  by  Aasietant 
the  Act  from  that  which  was  at  first  assigned  to  him,  troUer. 
was  the  striking  out,  by  the  House  of  Commons,  of  a 
provision  inserted  in  the  Bill  by  the  committee  of  public 
accounts,  which  empowered  the  assistant  comptroller 
to  report,  jointly  with  the  comptroller,  on  the  appro- 
priation of  the  parUamentary  grants,  and  to  certify, 
with  him,  certain  public  accounts.  But  '  the  Bill,  as 
originally  introduced,  and  afe  finally  sanctioned,  was,  in 
regard  to  the  position  of  the  assistant  comptroller,  sub- 
stantially and  almost  identically  the  same  measure/  The 
Bill  as  introduced,  and  as  it  finally  passed  through  the 
select  committee  and  through  Parhament,  assigned  to 
the  comptroller  and  auditor-general  the  sole  power  of 
examining  and  deciding  all  questions  from  time  to  time 
arising  out  of  the  accounts  submitted  to  him  ;  and  this 
function  was  entrusted  to  him  alone,  and  only  in  his 
absence  to  the  assistant  officer.  The  mere  reporting 
upon  or  certifying  accounts  previously  examined  is 
evidently  more  an  executive  than  a  judicial  act.  And 
the  committee  were  willing  to  allow  the  assistant  to  par- 
ticipate therein.  But  upon  its  being  shown  to  them 
that  this  was  a  departure  fi:om  the  principle  of  individual 
responsibility,  which  had  been  advised  by  the  govern- 
ment, and  approved  of  by  the  committee,  the  chairman 
of  the  committee  agreed  with  the  House  in  the  alteration 
of  the  Bill,  so  as  to  deprive  the  assistant  officer  of  all 
such  powers,  and  to  confine  his  independent  authority 
to  the  representation  of  the  auditor-general  in  his 
absence.  It  was  moreover  decided  that  no  one  but  the 
auditor- general  himself  should  be  competent  to  report 
to  the  House  of  Commons.^ 

Impugning  the  wisdom  of  Parliament  in  subordi- 
nating the  assistant-comptroller  to  the  principal  officer^ 
while  conferring  a  patent  office  upon  each  alike,  Messrs. 

i  Corresp.  &c.  Ezch.  and  Aud.  Act, .pp.  8, 10, 12,  Com.  Pap.  1867,  y.  d9» 
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Eomilly  and  Macaulay  endeavoured  to  prove  that  the 
independence  and  utility  of  this  great  department  must 
materially  suffer  from  such  an  arrangement.^  But  their 
arguments  were  ably  met  and  satisfactorily  refuted  by 
Sir  William  Dunbar,  the  newly-appointed  comptroUer 
and  auditor-general.^ 

Placed  in  a  position  of  complete  independence  of  the 
executive  government,  and  responsible  to  Parliament 
alone,  the  comptroller  and  auditor-general  may  well  be 
trusted  to  discharge  his  functions  with  impartiality  and 
fidelity.  Under  any  circumstances,  the  great  security 
for  the  faithful  performanceof  his  onerous  duties  is  this, 
that  he  will  be  amenable  to  public  opinion,  and  to  the 
supervision  of  the  Public  Accounts  Committee,  healthier 
restraints,  if  such  were  needed,  than  any  check  that 
could  be  established  in  his  own  office  upon  the  perform- 
ance of  his  arduous  and  invidious  labours." 
^^of"'  There  is  more  plausibility  in  the  objections  urged  by 

Audit  de-   Mr.  EomiUy  to  the  union  of  the  hitherto  distinct  depart- 
^^^'^^^^  ments  of  the  Exchequer  and  the  Board  of  Audit,  and  to 
the  substitution  of  one  responsible  head,  in  the  examina- 
tion and  audit  of  the  public  accounts,  for  a  board  of 
co-ordinate  and  independent  commissioners.** 

But  the  consohdation  of  these  important  offices  was 
not  agreed  upon  without  the  most  anxious  consideration 
and  discussion, '  and  at  no  stage  of  the  proposed  Bill 
was  any  point  of  importance  finally  settled  without  the 
knowledge  of  the  representatives  of  the  two  departments, 
and,  indeed,  the  acquiescence  of  the  Board  of  Audit 
itself.***  This  great  change  of  system  was,  as  we  have 
seen,  recommended  to  Parliament  by  high  authority  so 
far  back  as  1857 ;  and  it  is  but  the  carrying  out  of  the 


*  Corresp.  Ac.  Exch.  and  Aud.  79,  Oom.  Pap.  1871,  t,  11.  Corresp. 

Act.  pp.  4,  30,  34,  Oom.  Pap.  1867,  &c.  Exch.  and  Audit  Act.  pp.  11, 

V.  39.  17,  Com.  Pap.  1867,  v.  39. 

»  lb,  pp.  8-14, 40-45.  "  lb,  pp.  23-26. 

«  3rd  Rep.  Oom«.  Pub.  Accts.  p.  •  lb,  p.  7. 
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principle  of  concentrated  individual  responsibility  for  Audit  de- 
acts  of  administration  which  meets  with  such  general 
acceptance  at  the  present  day.^ 

Much  undoubtedly  may  be  said  in  favour  of  the  ad- 
ministration of  the  audit  department  by  a  board  com- 
posed of  an  equal  number  of  co-ordinate  members,  not 
less  than  four,  the  chairman  having  a  second  or  casting 
vote.  But  for  several  months,  if  not  years,  previous  to 
the  abolition  of  the  Board  of  Audit  a  gradual  change  of 
practice  had  been  introduced  whereby  the  work  was 
divided  between  single  commissioners,  and  only  difficult 
and  unusual  cases  brought  up  to  the  board,  collectively. 
Latterly,  indeed,  discussions  at  the  board  were  '  reduced 
to  a  minimum.'^ 

'  The  main  object  of  substituting  for  the  Board  of 
Audit  a  single  chief  with  supreme  authority  in  the  de- 
partment is  to  fix  th6  whole  responsibility  of  the  due 
execution  of  all  the  duties  upon  one  public  officer.  It 
tends  also  to  insure  definite  and  uniform  decisions  on 
questions  requiring  them,  nor  is  the  advantage  really 
lost  of  that  deliberative  and  collective  judgment  which 
is  considered  to  be  afforded  by  a  board  consisting  of 
several  members.  In  his  decisions  as  the  responsible 
chief  of  a  great  public  department,  the  comptroller  and 
auditor-general  must  be  held  to  express  not  merely  his 
own  individual  and  unaided  judgment,  but  the  weU- 
considered  and  matured  opinions  of  the  department 
which  he  represents,  including  the  assistant-comptroller 
and  auditor  and  all  the  most  experienced  officers  under 
him.  These  decisions  are  recorded  in  the  books  of  the 
office,  and  are  consequently  known  to  the  whole  esta- 
blishment, who  constitute  a  sufficiently  numerous  and 
influential  body  to  counteract  any  personal  leaning 
which  might  possibly  exist  in  the  mind  of  the  chief,  and 
bias  his  judgment.' ' 

p  Ante,  p.  6.  pp.  39-42,  Com.  Pap.  1867,  v.  39. 

*»  Corresp.  £xcb.  and  Audit  Act,  ^  lb,  pp.  9, 10. 
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Its  special  It  is  the  duty  of  the  Audit  Office  '  to  ascertain  facts, 
to  make  them  known  to  those  whom  they  concern,  and 
who  are  in  a  position  to  deal  with  them ;  to  sift  the 
pecuniary  transactions  of  the  several  public  accountants 
of  the  kingdom,  to  investigate  the  real  nature  of  those 
transactions,  to  classify  them,  to  consider  the  legal  and 
financial  questions  arising  out  of  them,  to  distinguish 
between  what  requires  notice  and  what  does  not,  and 
to  lay  before  the  House  of  Commons  and  the  executive 
the  results  of  its  deliberations.' "  The  comptroller  and 
auditor-general  is  bound  to  trace  all  moneys  issued  from 
the  Exchequer,  under  the  annual  supply  grants,  through 
the  hands  of  the  various  pubhc  accountants,  to  their 
final  appUcation  to  the  purposes  intended,  and  to  report 
the  results  to  Parliament.  In  the  fulfilment  of  this  duty 
he  must  be  satisfied,  in  the  first  place,  that  the  direc- 
tions of  Parhament  are  carried  into  effect ;  and  secondly, 
that  the  regulations  established  by  the  Treasury  for  the 
governance  of  the  accountants  are  obeyed.* 

By  the  33rd  section  of  the  Exchequer  and  Audit 
Act,  the  Treasury""  are  empowered  to  refer  to  this  de- 
partment for  audit  any  other  accounts,  not  relating  to 
imperial  funds,  which  they  may  deem  of  sufficient  public 
importance  to  warrant  such  scrutiny.  Under  this  pro* 
vision  the  India  Home  Accounts  were  so  referred  in 
1868  and  1869,  until  a  proper  system  of  auditing  them 
was  established. 

In  1869,  by  the  Act  32  &  33  Yict.  c.  42,  sec.  37, 
accounts  of  the  Irish  Church  Funds  are  subjected  to 
the  audit  of  the  comptroller  and  auditor-general.  And 
in  1872,  by  the  Act  35  &  36  Vict.  c.  44,  upon  the 
transference  to  the  paymaster-general  of  the  duties  pre- 

•  Oorreep.  Kxch.  and  Audit  Act,  counts  to  the  comptroller-geneflral  to 
p.  23.    Com.  Pap.  1867,  v.  a9.  be  audited ;  it  can  only  be  done  by 

*  2nd  Rep.  Com.  Pub.  Accte.  p.  6 ;  the  Treasury  under  this  Act,  or  by 
Com.  Pap.  1870,  v.  10.  the  direct  authority  of  an  Act  of 

"  Neither  a  court  of  law  nor  either    Parliament,  Hans.  D.  v.  216,  p.  968. 
House  of  Parliament  can  refer  ac- 
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piously  performed  by  the  accountant-general  of  the  -A^nditde- 
court  of  chancery,  the  Chancery  accounts  were  in 
like  manner  subjected  to  similar  audit.  By  these  addi- 
tional duties,  the  labours  and  responsibility  of  the 
comptroller  and  auditor-general  have  been  largely  in- 
creased. 

The  practice  of  the  office  in  the  examination  of  ac- 
counts submitted  to  them  is  as  foUows  :  Every  account 
is  placed  in  the  hands  of  an  inspector,  whose  duty  it  is 
to  take  a  general  view  thereof,  to  satisfy  himself  of  its 
substantial  accuracy.  It  is  then  referred  for  examina- 
tion to  one  or  more  examiners,  who  are  bound  by  rules 
specially  prepared  for  their  guidance  to  take  note  of  all 
irregularities,  and  to  bring  them  under  the  notice  of  the 
inspector.  All  questions  of  a  minor  character  are  dis- 
posed of  by  the  inspector  (with  whom,  in  fact,  it  rests 
to  judge  how  far  they  are  so,  and  what  items  he  shall 
pass  and  allow),  and  those  only  of  a  more  important 
nature,  and  involving  a  decision  by  a  superior  authority, 
are  brought  before  the  commissioner  under  whom  the 
inspector  works.  With  very  few  exceptions  these  ques- 
tions are  finally  decided  by  the  commissioner,  and  such 
alone  are  referred  for  decision  to  the  Board  as  may 
appear  to  him  to  require  their  dehberate  attention.^ 

The  auditor-general  (with  the  consent  of  the  Trea- 
sury) may  rely  upon  the  correctness  of  any  vouchers 
eent  to  his  department,  to  which  a  certificate  is  appended 
by  the  accountant  of  the  particular  office  that  all  pay- 
ments are  correctly  made,  that  all  the  sums  paid  are 
properly  calculated,  and  that  all  the  castings  are  cor- 
rect— and  so  dispense  with  a  second  examination  of  the 
items  of  such  vouchers.  But  in  the  exercise  of  his 
functions  as  a  parliamentary  officer,  the  auditor-general 
is   empowered  by  the  statute  either  to  examine  all  ac- 


"  Correap.    &c.  Exch.  and  Aud.  Act,  pp.  38,  39;   Com.  Pap.  1867, 
V.  39. 
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counts  in  detail,  or  to  test  the  accuracy  of  the  castings 
and  computations  of  the  several  items  thereof.  It  is 
only  *  when  he  knows  the  accountant  with  whom  he  has 
to  deal/  that  he  will  dispense  with  the  exercise  of  these 
powers.  For  it  is  the  especial  duty  of  the  comptroller 
and  auditor-general  to  see,  first,  that  all  public  expendi- 
ture is  properly  authorised  and  vouched ;  and  secondly, 
that  the  same  has  been  properly  brought  to  account.* 

Notwithstanding  that  apparently  a  new  and  untried 
system  was  introduced  by  the  Exchequer  and  Audit 
Departments  Act,  so  far  as  the  details  of  business  in  the 
Audit  Office  is  concerned,  the  Act  is  to  a  great  extent  an 
embodiment  of  the  existing  practice,  but  with  this  differ- 
ence, that  references  or  appeals  on  difficult  questions, 
when  they  arise,  will  be  decided  by  a  single  responsible 
chief,  instead  of  by  the  majority  of  a  board  of  four 
members,  or  by  the  casting  vote  of  the  chairman.  A 
special  share  of  the  work  is,  moreover,  assigned  to  the 
assistant  comptroller,  in  lieu  of  that  heretofore  entrusted 
to  one  of  the  commissioners.* 

One  of  the  duties  of  the  reorganised  Audit  depart- 
ment was  to  investigate  all  unsettled  old  claims,  some  of 
which  had  been  suffered  to  lie  dormant  for  many  years. 
A  claim  of  over  thirty  years'  standing  against  the  colony 
of  South  Australia  was  brought  to  light  through  the 
Audit  Office,  and  after  much  correspondence  and  inves- 
tigation on  the  part  of  the  colony,  was  acknowledged  to 
be  justly  due,  and  provision  made  for  its  liquidation.** 
The  Audit         ^^  ^^^^  ^^^  ^  cousidcr  Mr.  Eomilly's  complaint 
Office  in     that  under  the  new  Act  the  comptroller  and  audrtor- 
tothe^"     general  is  '  virtually  the  servant  of  the  Treasury.' "^    It 
Treasury.    -^  ^^^^  ^y^^^  jjj  ^hc  ucw  forms  of  proccdurc  authorised  by 

■  3rd  Rep.  Com.  Pub.  Accts.  pp.  Act,  pp.  40, 46,  Com.  Pap  1867,  v.  39. 

13, 14, 17;  Com.  Pap.  1868-9,  v.  6 ;  ^  S.  Australia  ParL  Proc.  1877, 

and  see  lb,  pp.  23,  37 ;  Com.  Pap.  Appendix  No.  60. 

187 1 ,  V.  1 1.  *  Corresp.  &c.  Exch.  and  Audit 

•  Corresp.  &e,  Exch.  and  Audit  Act,  pp.  28, 29,  Com.  Pap.  1867,  v.  39. 
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the  Act,  the  Treasury  is,  in  some  cases,  substituted  for 
the  Exchequer,  or  the  Privy  Seal  Office,  in  the  issue  of 
formal  orders  for  giving  effect  to  parliamentary  grants.^ 
But  it  is  equally  true  that  the  substantial  powers  of 
the  Treasury  over  the  Audit  Department  are  materially 
diminished  by  this  statute. 

For  example,  the  Treasury  can  no  longer  prescribe 
rules  for  the  conduct  of  the  internal  management  of  the 
Audit  Office.  This  power  is  now  vested  in  the  auditor- 
general.  The  necessity  for  the  sanction  of  the  Treasury 
for  the  promotion,  suspension,  or  dismissal  of  audit 
officers  is  now  dispensed  with,  and  the  auditor-general 
is  constituted  the  supreme  head  of  his  department.  The 
subordinate  officers  are  thereby  secured  against  any 
arbitrary  interference  of  the  executive  government;  their 
salaries  are  fixed  by  order  in  council,  and  their  position 
made  entirely  dependent  upon  their  conduct  and  effi- 
ciency .* 

The  21st  section  of  the  Act  provides  that  the  reports  Annual 
of  the  comptroller  and  auditor-general  on  the  appro-  H^TO^of* 
priation  accounts  shall  be  annually  sent  to  the  Treasury  CommonB. 
at  a  stated  period  before  the  meeting  of  ParUament  for 
presentation  to  the  House  of  Commons.  '  This  provision 
was  inserted  with  the  object  of  enabhng  the  Treasury, 
on  the  part  of  the  executive  government,  to  obtain  such 
explanations  from  the  several  departments   as  might 
appear  to  be  required,  and  to  accompany  the  reports 
with  such  observations  as  they  might  think  fit  to  offer 
thereon :  thus  supplying  the  House  of  Commons  with 
additional  information  in  reference  to  the  appropriation 
of  the  public  grants.' '     And  the  Treasury  merely  act 

*  See  aw^«,_pp.  7-11.  pp.  310-316,  410. 

•  Corresp.  Exch.  and  Audit  Act,  '  Com.  Pap.  1867,  v.  39,  p.  162. 
pp.  42,  44,  Com.  Pap.  1867,  v.  39 ;  See  auditor-general's  report*  on  ap- 
Ist  Rep.  Com.  Pub.  Accte.  p.  36,  propriation  accts.  of  1868-9,  with  a 
Com.  Pap.  1870,  v.  10.  In  regard  to  Treasury  minute  thereon,  Com.  Pap. 
sustaining  independence  of  the  Audit  1870,  v.  48,  p.  613. 

Office,  see  Clode,  Mil.  Forces,  t.  2, 

VOL.    II.  P   P 


678  THE  DEPARTMENTS  OP  STATE. 

Auditor-     ministerially  in  transmitting  such  reports  to  the  House : 
report*,      if  they  should  not  communicate  them  within  the  time 
prescribed,  the  comptroller  and  auditor-general  is  em- 
powered, by  the  32nd  section,  forthwith  to  present  any 
such  report  himself. 

In  1870  the  Committee  on  Public  Accounts  in  their  first  report 
observed  that  the  comptroller  and  auditor-general  would  have  a 
higher  and  more  independent  position  in  the  eye  of  the  several  de- 
partments of  state  if  his  reports  were  presented  by  him  directly  to 
the  Houses,  instead  of  through  the  medium  of  the  Treasury.' 

The  particulars  to  be  embraced  in  the  comptroller  s 
reports  to  the  House  of  Commons  are  enumerated  in 
the  32nd  clause  as  follows : — He  shall  call  attention  to 
every  case  in  which  it  may  appear  to  him  that  a  grant 
has  been  exceeded ;  or  that  money  received  by  a  de- 
partment from  other  sources  than  the  grants  for  the 
year  to  which  the  account  relates  has  not  been  applied 
or  accounted  for  according  to  the  directions  of  Parlia- 
ment; or  that  a  sum  charged  against  a  grant  is  not 
supported  by  proof  of  payment ;  or  that  a  payment  so 
charged  did  not  occur  within  the  period  of  the  account, 
or  was  for  any  other  reason  not  properly  chargeable 
against  the  grant. 

Moreover,  since  the  introduction  of  the  system  of 
competitive  examinations,  preliminary  to  appointments 
in  the  public  service,  the  comptroller  and  auditor- 
general  is  strict  in  calling  the  attention  of  the  Treasury, 
and  of  the  departments  specially  concerned,  to  any  in- 
stances of  the  employment  of  persons  who  have  not  re- 
ceived certificates  from  the  civil  service  commissioners.*" 

Thus  far  our  attention  has  been  mainly  directed  to 
a  consideration  of  the  duties  of  the  Exchequer  and 
Audit  Department  so  far  as  the  Audit  branch  is  con- 


«  But  aee  opinions  of  the  Treasury  •»  See  appropriation  accts.  1872- 

officialfl  on  this  point,  2nd  Rep.  pp.    73  passim,  Rep.  Com.  Pi'b.  Accts. 
4  8,  Com.  Pap.  1«70,  v.  10.  Com.  Pap.  1874,  v.  6. 
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cerned.     Its  Exchequer  functions  have   been   already  ^^" 

C06OTI6T 

explained  in  a  former  chapter.*  It  will  here  suffice  to  fane- 
say  that  the  ancient  authority  of  the  Exchequer — in  *^^°®* 
the  receipt  and  custody  of  the  entire  public  revenue, 
in  restricting  issues  therefrom  to  such  purposes  only  as 
have  been  sanctioned  by  Parliament,  and  in  the  prepa- 
ration and  issue  of  Exchequer  bills  and  bonds — remains 
unimpaired ;  although  a  simpler  machinery  has  been 
substituted  for  the  cumbrous  process  hitherto  in  use,  in 
order  to  give  effect  to  a  grant  of  supply  by  Parliament  J 

If  any  question  should  arise  between  the  Exchequer 
and  the  Treasury  upon  which  the  comptroller  and 
auditor-general,  before  executing  any  direction  of  the 
Treasury  for  the  issue  of  public  money,  may  need  aid 
or  counsel  to  guide  his  opinions  and  strengthen  his 
judgment,  he  is  at  liberty  to  follow  the  practice  of  his 
predecessors  at  the  head  of  the  Exchequer,  and  obtain 
the  opinion  of  the  law  officers  of  the  crown  to  assist 
him  in  determining  any  difficult  point  of  law  that  may 
be  involved  in  the  application.^ 

But,  after  all,  the  position  of  independence  given  to  Efficiency 
the  comptroller  and  auditor-general  by  the  Act  of  1866,  eyst"^ 
and  his  direct  accountability  to  Parliament  alone  for 
his  official  conduct,  furnishes  both  Parliament  and  the 
public  with  more  ample  securities  and  safeguards  for  a 
thorough  and  impartial  examination  and  audit  of  the 
public  accounts,  as  well  as  for  a  more  complete  and 
efficient  check  and  control  over  the  public  expenditure, 
than  have  ever  heretofore  existed.* 

By  the  Act  29  Vict.  c.  25,  to  consolidate  and  amend  ex- 
the  laws  regulating  the  preparation,  issue,  and  payment  ^iiu"^^ 
of  Exchequer  bills  and  bonds,  and  by  the  Act  40  Vict. 

»  See  mUe,  pp.  3-11.  Com.  Pap.  1867,  v.  89,  p.  337. 

J  Com.  Pap.  1872,  v.  50,  p.  19.  ^  Correep.  Exch.  and  Audit  Act, 

The  new  forms  enjoined  under  the  Com.  Pap.  1867,  v.  39,  pp.  13,  42. 
Act  of  1866  are  appended  to  the  *  Jb.  p.  47,  and  see  Haneu  D.  v. 

Treasury  minute  of  March  2,  1867,  187,  p.  856 ;  v.  197,  p.  1193. 
for    carrying    the    Act   into   effect. 

p   ?  2 
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c.  2,  in  relation  to  Treasury  bills,  all  such  bills  are  direc- 
ted to  be  prepared  at  the  Bank  of  England,  and  issued 
upon  the  joint  authority  of  the  Treasury  and  the  comp- 
troller and  auditor-general,  and  to  be  signed  by  the 
comptroller  or  assistant-comptroller."^ 
organto-  The  Exchequer  and  Audit  Departments  Consolida- 
depart.  tiou  Act  Went  into  operation  on  April  1,  1867.  The 
nient.  gj.g(.  g^^p  ^g^ken  in  the  organisation  of  the  new  depart- 
ment was  to  assign  to  the  immediate  direction  of  the 
assistant-comptroller  and  auditor  the  duties  heretofore 
appertaining  to  the  Exchequer  Office.  Then  the  comp- 
troller and  auditor-general  issued  a  minute  detailing 
the  permanent  arrangements  to  be  adopted  in  his  office 
for  giving  effect  to  the  Act  aforesaid ;  and  directing 
certain  books  to  be  kept,  and  forms  observed,  for  the 
purpose  of  insuring  that  the  issues  of  public  money 
from  day  to  day  should  be  in  strict  conformity  with 
the  provisions  of  the  several  Acts  of  Parliament  author- 
ising such  appropriation  and  expenditure.''  But  as  the 
necessary  accounts  had  to  be  introduced  into  nearly 
one  hundred  departments  before  the  appropriation 
account  system  could  be  brought  into  operation,  it 
was  not  until  April  1868  that  the  new  system  was  fully 
in  force.**  By  a  Treasury  minute  of  December  20,  1873, 
the  *  accounting  officers  '  in  the  several  departments  in 
receipt  of  parliamentary  grants  were  nominated.^  The 
salary  of  the  auditor-general  is  2,000/.,  and  that  of  the 
assistant  1,500/.^ 

In  administering  his  department  the  comptroller  is 
assisted  by  an  assistant-comptroller  and  a  numerous 
staff  of  inspectors,  examiners  of  accounts,  and  clerks,  by 

»  See  Treasury  minute  of  March  Excheq.  and  Audit  Depts.  Act,  Com. 

9.  1867,  to  give  efiect  to  the  Ex-  Pap.  1867,  v.  39,  p.  357. 
chequer  Bills  Act,  Com.  Pap.  1867,  ®  3rd  Rep.  Com.  Pub.  Accts.  pp. 

V.  39,  p.  413.     Treasury  minute  of  4,9,  Cora.  Pap.  1868-9,  v.  6;  Hans. 

March  16,  1«77,  in  regard  to  Trea-  D.  v.  197,  p.  1190. 
eury  Bills,  Com.  Pap.  1877,  t.  49,  i»  Rep.  Com.  Pub.  Accts.  p.  126, 

p.  589.  Com.  Pap.  1874,  v.  6. 

»  Minutes,  &c.,  issued  under  the  Civ.  Serv.  Est.  1888-9,  p.  129. 
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whom  all  the  business  is  prepared  for  the  eye  of  the 
chief.  The  junior  clerks  are  appointed  by  the  Treasury, 
who  fix  the  amount  of  salaries,  which  are  confirmed  by 
order  in  council ;  but  afterwards  they  become  amenable 
only  to  the  comptroller  and  auditor  general/ 

All  appointments  to  office  under  the  orders  in  council  requiring 
candidates  to  pass  examinations  before  the  civil  service  commis- 
sioners, should  be  concurred  in  by  '  the  head  of  the  department '  con- 
cerned. But  in  1872-3  the  Treasury  claimed  the  right  of  transfer- 
ring five  clerks  from  the  redundant  list  to  the  Exchequer  and  Audit 
department,  without  the  consent  of  the  comptroller.  Finding  that 
the  civil  service  commissioners  would  not  examine  the  clerks  under 
these  circumstances,  the  Treasury  assumed  the  right  of  making  the 
appointments  at  once,  and  of  dispensing  with  the  preliminary  ex- 
amination, under  the  order  in  council.  This  exercise  of  power,  at 
variance  alike  with  antecedent  practice  and  established  regulations, 
was  strongly  protested  against  by  the  comptroller  and  auditor- 
general,  who  refused  to  be  a  party  to  such  an  irregular  and  unpre- 
cedented proceeding."  He  reported  these  facts  to  the  House  of 
Commons,  but  added  that  negotiations  were  pending  with  the  Trea- 
sury for  a  satisfactory  revision  of  his  official  establishment.^ 

It  being  contrary  to  the  spirit  of  the  Exchequer 
and  Audit  Act  that  any  department  should  audit  and 
allow  its  own  expenditure,  the  account  of  the  vote  for 
this  department  is  rendered  to  the  Treasury. 

The  department  of  Exchequer  and  Audit  is  repre- 
sented in  the  House  of  Commons  by  the  Lords  of  the 
Treasury."* 

Provision  has  also  been  made  to  bring  the  expendi-  Irish  and 
ture  for  civil  services  in  Ireland  and  in  Scotland  (as  ad-  exp^- 
ministered  through  the  Irish  Board  of  Works,  and  the  t^^^e. 
office  of  the   Queen's   and   Lord  Treasurer's  Remem- 
brancer in  Scotland)  under  the  more  immediate  con- 
trol of  the  Treasury,  and  in  subjection  to  the  improved 


'  Oorresp.  E.  &  A.  Act,  pp.  28,  *  lb.  1874,  v.  43,  p.  91 ;   Rep. 

42,  44.     Cfom.  Pap.  1867,  v.  39;  Com.  Pub.  Accte.   pp.  6,  11,  Com. 

29  &  30  Vict.  c.  39,  sees.  8,  9 ;  Oiv.  Pap.  1874,  v.  6. 
Serv.  Est.  1877-8,  p.  100.  »  Hans.  D.  v.  182,  p.  1864. 

•  Com.  Pap.  1873,  v.  39,  p.  103. 
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New  sys- 
tem of 


regulations  which  are  now  applied  to  civil  service  ex- 
penditure in  England  under  the  Exchequer  and  Audit 
Department  Act.'' 

Pursuant  to  the  23rd  section  of  the  Act  of  1866,  a 
accounts,  royal  commission  was  immediately  appointed  to  frame 
new  plans  of  account  books,  and  regulations  for  keep- 
ing them,  to  be  applied  to  all  the  departments  of  the 
civil  service.  It  consisted  of  two  commissioners,  one  of 
whom  was  unpaid.  Their  labours  were  completed  in 
1872.  Meanwhile,  additional  duties  in  the  verification 
of  balances  in  the  hands  of  public  accountants  had 
been  assigned  to  the  commissioners,  which  are  now 
undertaken  by  the  Treasury ."" 

On  May  12, 1868,  Mr.  DUlwyn  moved,  in  the  House  of  Commons, 
to  resolve  *  that  those  who  conduct  the  audit  of  public  accounts  on 
behalf  of  the  House  of  Commons  ought  to  be  independent  of  the 
executive  government,  and  directly  responsible  to  this  House  ;  and 
that  inasmuch  as  the  appointment,  salaries,  and  pensions  of  the 
officers  entrusted  with  the  conduct  of  such  audit  are  more  or  less 
under  the  control  of  the  Treasury,  the  present  system  is  one  which 
imperatively  calls  for  revision.'  The  friends  of  this  motion  urged 
that  the  new  Act  left  too  much  room  for  Treasury  interference  with 
the  Audit  Office,  and  did  not  sufficiently  facilitate  the  conduct  of 
business  in  that  department.  In  reply  it  was  stated  that  so  far  as 
the  Act  had  been  tried  it  had  worked  well  :  that  whereas  several 
years  used  formerly  to  elapse  before  the  application  of  the  sums 
voted  by  Parliament  could  be  entirely  tested,  now  it  might  almost 
be  said  that  during  one  session  the  expenditure  of  the  previous 
session  was  thorouglily  audited  and  laid  before  the  House.y  This 
point  has  been  steadily  aimed  at,  although  *  three  or  four  years  will 
probably  elapse  before  the  system  gets  into  perfect  working  order.' 
The  debate  was  closed  by  Mr»  Gladstone,  who  advised  Mr.  Dillwyn 
not  to  press  his  motion  to  a  division  ;  whereupon  it  was  with- 
drawn.' 


Further 
reforms 
proposed. 


"  Minutes,  &c.  Com.  Pap.  1867,  Rep.  1873,  p.  74,  Com.  Pap.  1873, 

V.  39,  pp.  374-411.  V.  7  ;  2nd  Rep.  p.  63,  lb, 

«  Com.  Pap.  1872,  v.  36,  p.  341.  ^  Hans.  D.  v.  192,  p.  123. 

See  Ist  Rep.  Com.  Pub.  Accts.  Evid.  ■  lb,  pp.  116-136 ;  and  see  lb.  v. 

1092,  Com.  Pap.  1870,  v.  10;  2nd  197,  p.  632. 
Rep.  p.  X.  Com.  Pap.  1872,  v.  7;  1st 
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3.  The  Mint. 


The  mastership  of  the  Mint  was  formerly  a  political  The  Mint. 
oflSce,  but  before  the  close  of  the  last  century  it  was 
made  non-political,  and  was  frequently  held  in  conjunc- 
tion with  some  other  appointment.*  Pursuant  to  the 
recommendation  of  a  royal  commission  on  the  constitu- 
tion and  mansigement  of  the  Koyal  Mint,  in  1849  ^ — 
which  was  endorsed  by  the  Commons'  committee  on 
official  salaries,  in  1850^ — the  department  was  reor- 
ganised, and  again  placed  under  a  permanent  head.** 
But  in  1870,  upon  a  vacancy  occurring  in  the  master's 
office,  an  Act  was  passed  to  annex  the  office  to  that  of 
chancellor  of  the  exchequer  (without  salary),  and  to 
require  the  executive  duties  of  the  department  to  be 
performed  by  the  deputy-master  and  comptroller  in 
subordination  to  his  political  chief. •  This  official  re- 
ceives 1,500Z.  a  year. 

4.  The  Office  of  Works  and  Public  Buildings. 

The  public  works  and  buildings  of  Great  Britain  office  of 
were,  for  the  first  time,  placed  under  the  management  ^^^^"^^ 
and  control  of  a  responsible  minister  of  the  crown  in 
1832,  when  they  were  assigned  to  the  charge  of  the 
commissioners  of  woods  and  forests.  But  under  this 
arrangement  the  very  objectionable  practice  was  intro- 
duced of  using  balances  of  the  land  revenues  of  the 
crown  to  defray  expenses  connected  with  public  parks 
or  buildings.  Wherefore,  in  1851,  Parhament  directed 
that  the  land  revenues  should  be  kept  apart,  and  that 
the  cost  of  erecting   or  maintaining  public  buildings 


•  Reports   on    the    Mint,  Com.  Est.   1877-8,  p.  Ill;  Hans.  D.  y. 

Pap.  1870,  V.  41,  p.  819.  195,  p.  33. 

»»  Com.  Pap.  1849,  v.  28,  p.  347.  •  Act  33  Vict  c.  10 ;  Ist  Rep. 

«  lb.  1850,  V.  15,  p.  179.  of    Deputy    Master    of    the   Mint, 

**  For  particulars  see  Oiv.  Serv.  Com.  Pap.  1871,  v.  76,  p.  176. 
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should  be  met  by  votes  in  committee  of  supply.'  And 
in  order  to  prevent  the  recurrence  of  this  evil,  the  de- 
partments of  Woods  and  Forests,  and  of  Public  Works, 
were  separated  by  the  Act  14  &  15  Vict.  c.  42,  which 
created  a  board,  under  the  name  of  the  Office  of  Her 
Majesty's  Works  and  Public  Buildings.* 

In  1874,  the  various  Acts  incorporating  the  com- 
missioners of  her  Majesty's  works  and  public  buildings 
were  amalgamated,  and  certain  ruins,  &c.,  of  royal 
palaces  in  Scotland,  with  the  grounds  adjacent,  were 
transferred  from  the  commissioners  of  woods  and  forests 
to  this  board,  by  the  Act  37  &  38  Vict.  c.  84. 
Constitn-  ^^^  hoBxd  consists  of  a  first  commissioner,  and  of 
tion  of  the  following  ex-officio  members,  namely  : — the  princi- 
pal secretaries  of  state,  and  the  president  of  the  board 
of  trade,  all  of  whom  are  subject  to  the  control  of  the 
Treasury.  The  first  commissioner,  however,  is  the 
responsible  head,  and  has  power  to  act  alone ;  in  point 
of  fact,  the  other  commissioners  never  take  part  in  the 
proceedings,  except  when  the  office  of  first  commis- 
sioner is  vacant,  or  when  the  first  commissioner  has 
taken  a  step  of  which  the  government  subsequently 
disapproved  and  exercise  their  right  of  interposition  to 
rescind.^ 

The  first  commissioner  is  always  a  privy  councillor, 
and  occasionally  has  a  seat  in  the  cabinet. 
Its  dntiee.  The  board  has  the  custody  and  supervision  of  the 
royal  palaces  and  parks,*  and  of  all  public  buildings  not 
specially  assigned  to  the  care  of  other  departments, 
whether  the  same  are  appropriated  for  government 
offices,  for  national  collections,  or  for  the  recreation  and 
enjoyment  of  the  public. 

'  Hans.  D.  t.  171,  p.  877.  *  The  parks  aw  crown  property, 

'  See  May,  Const.  Hist.  v.  1,  p.  but  are  thrown  open  to  the  public 

213.  under  certain  regulations,  which  are 

*»  Rep.  Com.  Misc.  Expend.  Com.  enforced    by   the    commissioner    of 

Pap.   1860,    V.   9,    Evid.    861-865,  police,    acting    under    instructions 

1090;  Hans.  D.  v.  171,  p.  415;  lb,  from  the  home  secretary.    Hans.  D. 

V.  214,  p.  221.  V.  176,  p.  774. 
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The  expenses  of  internal  repairs  in  palaces  occupied  by  the  Fanctiona 
sovereign  (such  as  St.  James's,  Buckingham  Palace,  and  Windsor  ^^Z^ 
Castle)  are  paid  for  out  of  the  civil  list,  but  the  external  repairs 
thereof,  as  well  as  all  charges  connected  with  palaces  which  are  not 
in  the  occupation  of  the  sovereign,  that  is  to  say,  Kensington,  Hamp- 
ton Court,  the  Royal  Stud  House  and  Kew  Palace,  are  defrayed  out 
of  parliamentary  grants,  under  the  control  of  the  Office  of  Works.^ 

It  has  also  the  charge  of  moneys  voted  by  Par- 
liament for  the  erection  and  maintenance  of  all  such 
works. 

The  buildings  in  charge  of  the  board  include  the 
royal  palaces  and  the  Tower  of  London,  Hampton  Court 
and  gardens,  and  the  following  parks,  viz. : — ^Richmond, 
Hyde,  Green,  St.  James's,  Eegent's,  Victoria,  Kensington, 
and  Battersea,  all  of  which  are  in  or  near  London ;  also 
the  public  parks  and  royal  gardens  in  other  parts  of  the 
United  Kingdom  ;  also  the  Houses  of  Parliament,  West- 
minster and  Chelsea  bridges,  together  with  the  multi- 
farious arrangements  and  responsibihties  connected  with 
the  great  metropohtan  improvements  which  were  com- 
menced in  1813  upon  land  belonging  to  the  crown,  or 
which  had  been  purchased  by  Parliament  for  pubUc 
improvements. 

The  board  is  also  charged  with  the  maintenance 
and  repair  of  the  roads  and  other  pubUc  works  at  Holy- 
head, on  the  coast  of  Wales,  which  were  undertaken  by 
government  principally  for  the  purpose  of  facilitating 
the  direct  postal  communication  between  England  and 
Ireland.  The  buildings  in  which  are  held  the  probate 
registry  offices,  county  courts,  and  the  metropohtan 
poUce  courts,  and  the  post  offices  throughout  the  king- 
dom are  likewise  under  the  supervision  of  the  board. 
As  a  rule,  all  works  undertaken  at  the  pubhc  expense, 
and  not  specially  given  in  charge  of  other  departments, 
are  under  its  direction ;  but  the  exceptions  have  hereto- 
fore been  so  numerous,  that  in  1860  it  was  stated  that 


i  3rd  Rep.  Com.  Pub.  Accts.  p.  16,  Com.  Pap.  1871,  t.  11. 
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*the  mass  of  the  public  works  in  England  are  not  under 
the  control  of  the  board.'  ^  For  example,  the  buildmgs 
which  are  subject  to  the  supervision  of  the  Home  OflSce, 
such  as  prisons,  police  courts,  county  courts,  and  hos- 
pitals, although  their  cost  is  defrayed  out  of  pubUc 
funds,  used  to  be  erected  and  maintained  without  any 
reference  to  the  Board  of  Works.  In  like  manner  also, 
the  British  Museum,  the  Admiralty  or  Board  of  Trade 
(as  regards  harbours,  docks,  coast-guard  houses,  &c.), 
the  War  OflGice  (for  barracks),  the  Inland  Revenue  and 
Customs  departments  (for  custom-houses,  &c.),  were 
permitted  to  have  the  exclusive  control  of  their  own 
public  buildings.  Railways,  and  in  part  lighthouses, 
have  been  under  the  supervision  of  the  Board  of  Trade, 
and  other  Ughthouses  under  the  control  of  special  com- 
missions.^ In  Great  Britain  the  construction  of  roads, 
railways,  bridges,  canals,  and  similar  undertakings,  is 
generally  effected  by  private  enterprise.  But  it  has 
been  frequently  urged  that  all  public  works  throughout 
the  kingdom  (except  those  undertaken  for  purposes  of 
naval  or  military  defence)  ought  to  be  placed  under  the 
management  of  this  board. 
Proposal  The  committee  of  the  House  of  CJommons  on  mis- 

the^ce  cellaneous  expienditure,  in  1860,  reported  an  opinion  to 
^T'f  ^^^^  effect,  provided,  however,  the  government  should 
carry  out  another  of  their  recommendations,  to  wit, 
that  the  office  of  first  commissioner  be  made  non-poli- 
tical and  permanent,  which,  in  consideration  of  the 
duties  and  requirements  of  the  office,  and  the  evils 
arising  from  frequent  changes  therein,  they  considered 
to  be  most  desirable."     But  in  reply  to  an  enquiry  on 


*»  Rep.  Miac.  Exp.  Com.  Pap.  I860,  of  C.  should  be  placed,  and  who 

V.   9,   Evid.    1968.     See  debate  on  should  be  assisted  by  a  permanent 

proposal  for  reorganisation  of  Board  council  of   three   or  four  practical 

of  Works  in  charge  of  a  responsible  men.    Hans.  D.  v.  172,  p.  677. 
minister,  under  whose   control    all  *  Hans.  D.  v.  171,  p.  206. 

public  works   of   the    country,  for  "  Com.  Pap.  1860,  v.  9,  pp.  476, 

which  Totes  were  passed  in  tlie  H.  603. 
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this  point  in  the  House  of  Commons  on  May  13,  1862, 
Lord  Palmerston  stated  that  the  government  had  no 
intention  of  carrying  out  this  recommendation,  as  it 
would  withdraw  from  responsibihty  in  that  House  the 
chief  direction  of  the  works  on  public  buildings,  and 
would  also  withdraw  therefrom  the  direct  constitutional 
control  over  a  large  amount  of  public  expenditure." 

On  June  5,  1863,  a  motion  in  ^vour  of  the  appointment  of  a 
permanent  commissioner  of  public  works  and  buildings  was  sub- 
mitted to  the  House  of  Commons,  but  was  strenuously  opposed  by 
government,  and,  after  a  short  debate,  was  withdrawn.^  A  motion 
to  a  similar  effect  was  proposed  and  negatived  on  July  7,  1863.  On 
June  5,  1866,  a  member  of  the  House  of  Commons  moved  for  an 
address  to  the  Queen,  praying  the  appointment  of  a  royal  commission 
to  enquire  into  the  constitution  of  the  Metropolitan  Board  of  Works, 
the  Office  of  Public  Works,  and  the  Office  of  Woods  and  Forests, 
with  a  view  to  the  better  improvement  of  the  metropolis  ;  but  after 
a  short  debate  the  motion  was  withdrawn. 

And  here  it  may  be  remarked  that  the  government 
formerly  claimed  the  privilege  of  occupying  houses,  pre-  of  public 
mises,  and  lands,  without  being  subjected  to  any  payments  P'^P^'^y- 
for  rates  for  local  purposes,  such  as  poor-rates,  land-tax, 
water-rates,  &c.  This  operated  prejudicially  to  the 
holders  of  property  in  neighbourhoods  which  included 
government  buildings  witliin  their  limits,  inasmuch  as 
they  were  obhged  to  contribute  a  greater  proportion  of 
rates  than  their  fair  share,  in  consequence  of  the  govern- 
ment not  paying  their  quota  for  the  property  in  their 
occupation.  But  a  more  liberal  poUcy  in  this  matter  is 
now  adopted  in  accordance  with  the  wishes  of  ParUament. 

From  time  immemorial  it  had  been  customary  to 
consider  charitable  institutions  as  being  exempt  from 
local  rates,  but  by  various  decisions  of  the  courts  of 
law,  which  were  sustained  and  confirmed  in  1865  and 
1866  by  cases  before  the  Court  of  Appeal,^  property  of 

*  Hans.  D.  t.  166,  p.  1616.  of  Lords' cases,  p.  448.  Mersey  Docks 

*  lb.  V.  171,  pp.  406-426.  and  Harbour  Board  v.  Penhallow, 

*  Mersey    Docks    and   Harbour  and  others,  12  Jurist  Rep.  p.  571. 
Board  Trustees  v.  Cameron,  11  House 


Local 
taxation 


588  THE  DEPARTMENTS  OF  CTATE. 

^^,  this  description,  and,  in  fact,  all  property  in  useful 
occupation,  whether  held  by  trustees  or  otherwise,  has 
been  declared  liable  to  local  rates.  Parliament  has 
specially  exempted  places  of  worship,  and  has  em- 
powered  the  rating  authorities,  at  their  discretion,  to 
exempt  Sunday  and  ragged  schools,  and  continues  the 
exemption  granted  by  Act  6  &  7  Vict.  c.  36  to 
literary,  scientific,  and  artistic  institutions  from  such 
payments,  but  has  refused  a  similar  reUef  to  charitable 
institutions,  except  in  Ireland."*  The  only  other  pro- 
perty now  held  to  be  exempt — and  that  not  by  statute, 
but  by  the  judgment  of  the  courts — is  that  occupied  by 
the  crown,  whether  for  personal  or  for  pubhc  purposes, 
the  crown  not  being  held  Uable  to  any  rates  or  taxes, 
unless  specially  named  by  Act  of  ParUament.'  The 
whole  subject  was  referred,  in  1858,  to  a  select  com- 
mittee of  the  House  of  Commons,  who  reported  their 
opinion  that  all  lands  and  buildings  occupied  for  pubUc 
purposes  ought  to  be  held  liable  to  local  rates,  in  the 
same  manner  as  other  property."  A  bill  was  prepared 
to  be  submitted  to  the  House  to  carry  out  this  recom- 
mendation, but  owing  to  the  opposition  of  the  repre- 
sentatives of  the  charitable  institutions  that  would  have 
been  affected  by  it — and  whose  liabiUty  to  such  pay- 
ments had  not  then  been  established  by  the  courts — it 
was  abandoned.  In  deference  to  this  report  the  govern- 
ment, in  1861,  voluntarily  agreed  to  assume  a  liability, 
from  which  they  were  legally  exempt,  and  to  contribute 
to  the  poor-rates  of  certain  parishes  wherein  govern- 
ment property  formed  a  considerable  part  of  the  assess- 


*>  Rosher  on  Rating (1883),pp.  26,  Am.  Rev.  Oct  1880,  showing  that 

74 ;  Hans.  D.  ▼.  196,  p.  1814 ;  lb.  *  church  property,'  as  well  as  charit- 

T.  196,  p.  1968;  y.  216,  pp.  1175,  able  and  educational  institutions,  is' 

1436 ;  V.  221,  p.  269 ;  37  &  38  Vict,  uniformly  exempted  from  taxation  in 

cc.  20  &  64.    See  arguments  for  and  the  U.  States, 
affainst  such  exemptions,  in  a  Repoit  '  Leith  Harbour  Commirs.  t7.Poor 

of  a  Commission  to  the  Legislature  Inspectors,  1  L.  R.  Scotch  Apps.  17. 

of  the  State  of  Massachusetts,  pre-  (Fisher's  Digest,  1866-7,  p.  146.) 
sented  in  Jan.,  1876.     Also  North  •  Com.  Pap.  1867-8,  v.  11,  p.  217. 


taxation. 
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able  property,  in  order  to  relieve  those  parishes  from  a  Local 
portion  of  their  expenditure  on  behalf  of  the  poor. 
But  they  refused  to  be  accountable  for  police,  county, 
or  other  local  rates  usually  made  or  levied  with  poor- 
rates-* 

In  1860,  by  the  33rd  clause  of  the  Act  23  &  24 
Vict.  c.  112,  to  provide  for  acquiring  lands  for  the  de- 
fence of  the  realm,  the  principle  of  continuing  the  rate- 
ability  of  property  acquired  by  the  government  for  the 
public  service — provided  that  the  same  is  not  assessed 
at  a  higher  value  than  that  at  which  it  was  assessed 
when  assumed  by  government — was  expressly  recog- 
nised ;  thereby  carrying  out  and  confirming  a  principle 
previously  acknowledged  in  several  statutes  passed  in 
the  last  century,  but  which  had  fallen  into  desuetude. 
In  1865  this  matter  was  investigated  in  a  report  by  a 
Treasury  committee,  appointed  to  consider  the  subject 
of  rating  houses  in  the  occupation  of  government  officials ; 
and  it  was  recommended  that  it  should  be  the  duty  of 
the  Office  of  Works  to  examine  and  adjust,  not  only 
claims  for  local  rates  under  compulsory  enactment,  or 
under  the  Defence  Act  of  1860,  or  otherwise,  but  also  all 
cases  of  claims  for  the  payment  of  local  rates  upon  the 
public  departments,  in  respect  of  government  property, 
with  a  view  to  ensure  a  uniformity  of  action  in  regard 
to  the  same,  all  claims  duly  allowed  being  afterwards 
payable  by  the  department  concerned ."* 

This  arrangement,  however,  failed  to  satisfy  those 
who  complained  of  the  unfairness  and  unreasonableness 
of  any  exemption  whatever  of  property  in  the  occupation 
of  the  crown  from  the  liability  to  local  rates.  Accord- 
ingly, on  April  24,  1866,  a  resolution  was  proposed  in 
the  House  of  Commons,  calling  upon  the  government  to 
consider  the  desirabiUty  of  recommending  to  Parliament 


•  Hans.  D.  v.  154,  p.  704;  lb,  t,    Poor-Rates' Assessment,  &c.    Com, 
182,  p.  1996 ;   lb,  v.  197,  pp.  676,    Pap.  1867-8,  v.  13,  p.  107. 
1467.    And  see  Rep.  Sel.  Com.  on  »  Com.  Pap.  1866,  t.  30,  p.  619. 
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a  measure  for  the  settlement  of  this  question.     It  was 
urged  by  the  chancellor  of  the  exchequer  that,  owing 
to  the  want  of  full  information  on  the  subject,  it  was  not 
yet  possible  to  come  to  any  conclusion  upon  it.     Fur- 
Habiiit       thermore,  that  when  this  question  came  to  be  considered 
to  general  in  all  its  bearings,  it  would  be  found  to  involve  another 
^^i    ^  important  question ;  namely,  the  liabiUty  of  all  public 
^^^'        buildings,  whether  governmental,  municipal,  or  chari- 
table, to  contribute  towards  the  revenues  of  the  State  by 
the  payment  not  merely  of  local  rates,  but  also  of  direct 
taxation,  which  is  levied  for  imperial  purposes.   Where- 
upon the  motion  was  withdrawn/     On  June  21,  1867, 
the  home  secretary  undertook  to  consider  the  question, 
with  a  view  to  the  introduction  of  a  measure,  if  possible, 
at  the  next  session.'^ 

In  the  year  1868-9,  however,  the  question  of  rates 
on  public  property  was  disposed  of  by  government. 
They  determined  to  abandon  in  future  the  payment  of 
all  imperial  taxes ;  and  as  regards  local  rates,  in  the 
case  of  old  property,  to  pay  nothing  unless  the  govern- 
ment property  bears  a  substantial  proportion  (i.e.  over 
one- sixth)  to  the  rest  of  the  property  in  the  parish.  But 
on  all  new  acquisitions  of  property  from  a  certain  date 
a  contribution  is  given  by  way  of  bounty  in  aid  of  local 
expenditure,  in  lieu  of  rates ;  it  having  been  decided 
that  '  speaking  generally,  government  property  is  not 
rateable.'  ^ 

In  1874  the  Disraeli  ministry,  instead  of  passing  an 


^  Hans.  D.  v.  182,  pp.  1990-2002.  Charitable    EDdowments,    in    their 

In  1863,  Mr.  Gladstone  proposed  to  relation  to  »lie  Sute  and  to  Public 

subject  charities  to  the  income-tax,  Taxation,  in  the  Fort.  Kev.  for  Aug. 

but  the  House  of  Conomons  rejected  1, 1867,  p.  129. 

the  motion.    See  ante,  vol.  1,  p.  806.  "  Hans.  D.  v.  188,  p.  266 ;  v.  190, 

And  see  Corresp.  between  the  Trea-  p.  381 ;  and  v.  202,  p.  491.    In  the 

sury  and  the  Board  of  Inland  Revenue  meaiiwhile  government  has  gradually 

in   1863,  respecting  the  exemption  assumed  responsibility  of  paying  con- 

from  income-tax  of  rents  and  divi-  tributions  in  lieu  of  rates  on  all  pab- 

dends  applied  to  charitable  purposes,  lie  property. 

Com.  Pap.  1865,  v.  41 ,  p.  6.    See  also  '  1st  !^p.  Com.  Pub.  Accts.  Evid. 

a  paper  by  Mr.  Thomas  Hare,  on  237-287,  Com.  Pap.  1870,  v.  10. 
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Act  of  Parliament  on  the  subject,  resolved  to  make 
largely  increased  contributions  in  lieu  of  all  local  rates 
on  all  property  in  Great  Britain  and  Ireland  occupied 
for  the  public  service  ;  and  to  distribute  this  grant  on 
certain  equitable  principles,  which  were  explained  to 
the  satisfaction  of  the  House  of  Commons.^ 

The  Office  of  Works  is  also  entrusted  with  the  im-  ^arks, 
portant  task  of  providing,  for  the  recreation  of  the  public  I^  ^^^* 
at  large,  free  walks  and  parks,  and  access  to  the  national 
buildings  and  collections  ;"  also,  by  the  statute  17  &  18 
Vict.  c.  33,  with  the  charge,  repair,  and  maintenance  of 
the  public  statues  erected  in  the  thoroughfares  of  the 
metropolis ;  and  the  assent  of  the  first  commissioner  is 
required  for  the  erection  of  any  such  statue  hereafter.* 

The  board  has  also  to  provide  offices  for  the  different  Tempo- 
public  departments,  and  for  temporary  commissions  of  ^es. 
enquiry.^     Public  buildings  for  the  use  of  the  British 
embassies  abroad  are  also  under  its  control. 

Moreover,  the  board  provides  the  furniture  for  all  f^^iture 

/v»  !•    1  It  'or  public 

government  offices,  courts  of  law,  and  other  public  offices, 
buildings  throughout  the  kingdom,  with  the  exception 
of  the  Admiralty  and  Inland  Eevenue  offices,  who  are 
permitted  to  provide  themselves,  out  of  separate  votes. 
This  service  was  first  imposed  upon  the  board  in  1828, 
in  respect  to  a  few  of  the  pubUc  offices,  and  it  has  been 
gradually  extended,  under  the  direction  of  the  Treasury, 

y  Hans.  D.  y.  220,  p.  476 ;  v.  221,  the  removal  of  the  Peel  statue  from 

p.  270 ;  V.  286,  p.  326.    For  Treasury  its  present  site  in  New  Palace  Yard, 

minute  see  Com.  Pap.  1874,  v.  66,  p.  lb,  v.  192,  p.  2138.    It  has  not  been 

19 ;  Civ.  Serv.  Est.  1876-7,  pp.  xiv.,  customary  to  erect  monuments  at  the 

89.  public  expense  to   private  citizens, 

•  See  debate  in  H.  of  C.  on  June  however  illustrious  they  have  been. 

4,   1869,  in  regard    to  opening    of  Mr.  Gladstone,  lb,  v.  197,  p.  1173, 
museums,  picture  galleries,  &c.,  on  *  Rep.  Sel.  Com.  H.  of  C.  upon 

Sundays.  expenditure  on  Departmental  Omces 

'  See  Observations  on  the  Public  and  Buildings,  urging  upon  govern- 

Statues  in  London,  and  on  govern-  ment  the  securing  of  suitable  per- 

ment  control  over  the  same,  in  Hans  manent  accommodation    for   pumic 

D.  V.  168,  pp.  1084, 1087.     And  de-  departments  in  lieu  of  hiring  houses 

bate   on  June  25,  1868,  in  the  11.  for  their  use.  Com.  Pap.  1877,  v.  16, 

of  C,  upon  a  resolution  in  favour  of  p.  295. 
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until  the  greater  part  of  them  have  been  included  in 
the  arrangement,  which  has  been  found  conducive  to 
economy  of  expenditure,  and  to  general  convenience. 
Every  year  the  board  request,  by  circulars  addressed  to 
the  head  of  each  public  oflGice,  and  to  the  persons  in 
charge  of  all  pubUc  buildings  throughout  the  kingdom, 
to  know  their  requirements  as  regards  furniture,  repairs, 
or  additional  accommodation.  Each  department  asks 
for  what  it  may  need,  and  the  board  exercise  their  own 
judgment  in  suppl3ring  what  they  consider  really  neces- 
sary. '  Furniture '  is  understood  to  include  all  uphol- 
stery and  repairs.  A  vote  is  annually  taken  for  the 
supply  and  repair  of  furniture  in  the  public  departments 
alone,  independently  of  the  cost  of  furniture  for  par- 
ticular courts,  &c.,  which  is  separately  voted,  and  the 
sum  remaining  unexpended  is  repaid  to  the  Exchequer. 
It  is  impossible  to  state  beforehand,  in  the  estimate,  the 
amount  that  will  be  required  for  each  office ;  but 
appended  to  the  estimate  there  was  formerly  a  statement 
of  the  actual  expenditure  in  each  department  for  a 
palaces^  prcvious  year.''  The  furniture  of  the  palaces  in  the 
occupation  of  the  sovereign  is  paid  for  out  of  the  privy 
purse,,  and  is  not  under  the  control  of  the  Office  of 
Works.  But  the  board  supplies,  out  of  a  separate  vote, 
the  furniture  and  repairs  of  those  parts  of  the  royal 
palaces  which  are  only  used  on  state  occasions,  upon 
the  apphcation  and  under  the  direction  of  the  lord 
chamberlain.  Up  to  the  year  1854,  it  was  estimated 
that  the  total  sum  annually  expended  by  the  clerk  of 
the  furniture,  in  the  Office  of  Works,  amounted  on  an 
average  to  about  25,000/.^  The  sum  estimated  in  1888 
for  this  expenditure  amounted  to  34,196Z.®  There  is  a 
certain  class  of  houses  belonging  to  the   crown,  but 


•  Oiv.  Serv.  Est.  1877-8,  p.  19.  *  Com.  Pap.  1854,  v.  27,  p.  367; 

This  detailed  statement  was,  in  1874,  Feto  on   Taxation,    pp.    318,819; 

directed  to  be  omitted  from  the  esti-  Hans.  D.  v.  197,  p.  677. 
mates.    Hans.  D.  v.  218,  p.  485.  •  Civ.  Serv.  Est.  1888-9,  p.  30. 
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which  are  occupied  under  grace  and  favour  by  in- 
dividuals ;  the  OflSce  of  Works  does  not  provide  furniture 
for  these  houses,  but  it  executes  all  external  repairs, 
they  being  part  of  the  royal  property. 

When  the  board  has  any  work  to  be  done  by  con-  ConTEots. 
tract,  it  is  not  thrown  open  to  indiscriminate  public 
competition,  but  is  confined  to  about  fifteen  or  twenty 
of  the  best  tradesmen,  &c.  in  London,  from  whom  the 
lowest  tender  is  accepted. 

In  1870,  Parliament  transferred  the  superintendence 
of  the  ordnance  surveys  of  the  United  Kingdom  from 
the  War  Office  to  the  department  of  Works.* 

The  board  is  placed  by  Act  of  Parliament  under  The  board 
the  direction  and  control  of  the  Treasury,  whose  sane-  tion^tothe 
tion  is  required  to  any  work  not  directly  ordered  by  Tre^ary. 
Parliament.     All  estimates  for  large  pubUc  works  are 
submitted  for  the   special   approval   of  the  Treasury, 
and  are  liable  to  alteration  by  that  department.*    The 
Treasury  appoint  the  secretary,  clerks,  and  ordinary 
employ^  of  the  office,  and,  with  the  sanction  of  the 
Treasury,  the  board  appoints  or  employs  such  archi- 
tects, surveyors,  and  other  professional  persons  as  may 
be  required. 

The  salary  of  the  first  commissioner  is  fixed  at  The  first 
2,000Z.  per  annum,  by  the  Act  14  &  15  Vict.  c.  42.  By 
sec.  20  of  that  statute  he  is  declared  to  be  eligible  for 
a  seat  in  the  House  of  Commons.  It  has  been  already 
noticed  that  efibrts  have  been  made  to  induce  the 
government  to  consent  that  this  office  shall  cease  to  be 
political,  inasmuch  as  there  is  nothing  pohtical  in  the 
duties  of  the  chief  commissioner,  he  being  merely  the 
principal  surveyor  of  the  State,  and  his  office  a  depart- 
ment for  structural  works,  to  carry  out  undertakings 
which  have  been  sanctioned  by  Parliament.  Should  the 


commis- 
sioner. 


'  Civ.  Serv.  Est.  1871-2,  p.  43.    p.  4,  Com.  Pap.  1873,  v.  7;  Hans. 

«  Ist  Rep.  Com'.  Pub.  Accts,  Ev.     D.  v.  217,  p.  1263. 

VOL.    II.  Q  Q 
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government  wish  to  retain  a  political  first  commissioner, 
it  has  been  urged  that  his  functions  ought  to  be  limited 
to  answering  questions  in  Parliament,  and  moving  esti- 
mates on  behalf  of  the  board ;  and  that  the  oflGice  itself 
should  be  reorganised,  and  placed  under  the  direction 
of  two  permanent  commissioners.  But  ministers  are  un- 
willing on  public  grounds  to  advise  any  such  changes.*" 
Bubordi-  There  is  a  permanent  secretary  (with  a  salary  of 

1,500/.  per  annum)  in  this  department,  an  assistant 
secretary,  a  consulting  surveyor,  and  numerous  sur- 
veyors and  clerks.' 

The  oflGice  of  director  of  works  was  created  in  1870, 
in  order  to  furnish  suflScient  technical  assistance  to  the 
minister  to  enable  him  to  assume  complete  responsibility 
for  the  conduct  of  pubUc  works.^ 
^^^,^  There  is   a  separate  Board  of  Public    Works  in 

Works.  Ireland,  established  under  the  Act  1  &  2  Will.  IV.  c.  33, 
and  constituted  a  corporation  by  the  Acts  32  &  33  Vict. 
c.  74,  and  34  &  35  Vict.  c.  100,  having  charge  of  all 
the  public  works  in  that  country  which  do  not  belong 
to  counties  or  to  the  poor-law  administration,  including 
all  pubUc  buildings,  parks,  harbours,  roads  and  bridges, 
canals,  educational  buildings,  coast-guard  houses,  cus- 
toms houses,  fisheries,  drainage,  inland  navigations, 
railways,  police  courts,  prisons,  hospitals,  &c.  The 
jurisdiction  of  this  board,  it  will  be  seen,  is  much  more 
comprehensive  and  complete  than  that  of  the  Ofl&ce  of 
Works  in  England.  It  is  in  charge  of  a  chairman  and 
one  paid  commissioner,  with  another  (being  the  com- 
missioner of  valuation)  whose  connection  with  the 
board  is  little  more  than  nominal.     There  are  also  an 


^  See  awtef  p.  686.    CJorreep.  &c.  Thomas's  History  Public  Depart,  pp. 

respecting  Department  of  Wooos  and  83-109. 

Works,  Com.  Pap.  1862,  v.  68,  p.  »  Civ.  Serv.  Est.  1877-8,  p.  134, 

299  ;  Report  on  Office  of  Works,  Com.  Pap.  1868-9,  v.  34,  p.  336. 
lb.  1864,  V.  27,  p.  361  ;   Report  on  J  Hans.  D.  v.  201,  pp.  696,  714; 

Miscel.  Expend.  Com.  Pap.  1860,  v.  9,  also  Ih,  ?.  202,  p.  1364. 
p.  476 ;  Murray's  Handbook,  p.  140 ; 
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assistant  commissioner,  a  secretary,  architects,  engi- 
neers, solicitors,  and  a  numerous  staff  of  clerks,  &c. 
The  board  is  subject  to  the  control  of  the  Treasury.^ 

5.  The  Office  of  Woods,  Forests,  and  Land  Revenues. 

This  department  until  1851  was  combined  with  the  office  of 
Office  of  Works,  and  has  since  been  placed  in  charge  of  ^^^^ 
two  working  commissioners  (with  salaries  of  1,200/.  per  ^• 
annum  each)  who  are  permanent  officers,  each  taking 
a  share  of  the  duty  and  oversight,  to  one  being  allotted 
the  control   of  the   land   revenues,  to   the   other  the 
management  of  the  woods  and  forests.     The  property 
under  the  management  of  this   department  is  in  the 
hereditary  possession  of  the  crown,  and  is  administered 
for  revenue  purposes,  subject  to  the  necessary  outlay 
for  the  maintenance  and  improvement  of  the  inherit- 
ance.*   The  commissioners'  powers  are  very  extensive, 
as  the  crown  lands  and  royal  forests  of  Great  Britain 
are  of  some  extent  and  great  value.    They  are  required 
to  report  annually  to  Parhament. 

This  office  is  represented  in  the  House  of  Commons 
by  the  secretary  of  the  treasury,  the  commissioners 
being  declared  by  the  Act  14  &  15  Vict.  c.  42,  sec. 
10,  ineligible  to  sit  therein.  But  this  arrangement  has 
proved  very  defective  and  has  occasioned  great  public 
inconvenience."*  The  board  is  subordinate  to  the  Trea- 
sury, and  subject  altogether  to  its  supervision  and 
control. 

The  woods,  forests,  and  land  revenues  of  the  crown  were  for- 
merly owned  and  enjoyed,  absolutely,  by  the  Sovereign  personally. 


k  Rep.  on  Misc.  Exp.  Evid.  2270-  1010.    There  is  also  a  Board  of  Oon- 

2208,  2882-2400,  Com.  Pap.  1860,  v.  trol  of  Lunatic  Asylums  in  Ireland, 

9.    For  a  history  of  the  Irish  depart-  which  is  nominated  by    the  Lord 

ment  of  Public  Works,  and  statement  Lieutenant,  under  the  Act  18  &  19 

of  its  duties,  see  Minutes,  &c.,  issued  Vict.  c.  109 ;  lb,  Oiv.  Serv.  Est.  1888- 

under  the  Excheq.  and  Audit  Depart-  9,  p.  201 ;   Hans.  D.  v.  105,  p.  1098. 
ments  Act,  Com.  Pap.  1867,  v.  39,  »  Hans.  D.  v.  178,  p.  16;   lb.  v, 

p.  379.    As  to  present  management  183,  p.  958. 
of  the  Board  see  Han&  D.  v.  225,  p.  "  See  ante^  p.  302. 

4  a  2 
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Crown  On  the  accession  of  King  George  m.  the  revenue  of  the  crown  pro- 
P*^  P®  ^'  perty  was  surrendered  by  the  Sovereign  in  exchange  for  the  civil  list. 
A  compact  was  then  made  between  the  sovereign  and  Parliament — 
which  has  been  renewed  at  the  commencement  of  each  succeeding 
reign — whereby  the  sovereign  transferred  to  the  nation  his  interest, 
as  t^iant  for  life,  in  the  income  of  the  crown  property,  the  manage- 
ment of  the  said  property  being  confided  to  officials  appointed  by  the 
sovereign  and  answerable  to  Parliament,  whose  duty  it  became  to 
apply  the  income  thereof  in  aid  of  the  national  Exchequer,  during 
the  lifetime  of  the  sovereign,  and  to  keep  the  capital  intact,  to  the 
end  that  the  whole  might  revert  to  the  crown  on  the  sovereign's 
demise. 

The  officials  are  the  commissioners  of  woods  and  forests,  who 
are  constituted  trustees  of  the  crown  property,  and  are  bound,  first, 
to  secure  as  large  an  income  as  is  consistent  with  good  management 
for  the  benefit  of  the  nation  as  tenants  for  life  of  the  sovereign ; 
and  second,  to  preserve  intact  the  property  itself,  in  the  interest  of 
-the  sovereign's  successors  as  reversioners.  No  interference,  there- 
fore, with  the  management  of  the  said  estates,  for  the  purpose  either 
of  suspending  the  exercise  of  the  rights  which  the  crown  possesses  in 
any  particular  property,  or  of  dedicating  any  property  to  objects  un- 
productive of  revenue,  would  be  justifiable,  except  by  Act  of  Par- 
liament. This  principle  has  always  been  strictly  adhered  to,  and 
Parliament  has  never  sanctioned  the  alienation  of  any  portion  of  the 
crown  property,  whether  for  local  objects  or  for  public  purposes, 
without  compensation.  The  peculiar  position  of  the  land  revenues 
of  the  crown  under  the  Civil  list  and  Land  Revenue  Acts  has  been 
repeatedly  recognised  by  Parliament,  and  various  Acts  have  been 
passed  compensating  the  land  revenues  for  croMm  property  taken  and 
appropriatcKl  to  public  uses.>^ 

Mr.  Howard,  in  his  report,  after  an  able  and  elaborate  statement 
of  the  principles  which  ought  to  govern  the  administration  of  the 
crown  property  by  his  department,  proceeds  to  state  that  *  a  resolu- 
tion of  the  House  of  Commons  on  behalf  of  (the  public  as)  the  tenant 
for  life,  embodying  a  proposal  in  relation  to  the  New  Forest,  would 
not  release '  him  *  from  the  performance  of  his  duties  as  trustee  of  a 
settled  estate.  If  the  resolution  were  passed,  it  would  place  the 
commissioner  in  the  dilemma  of  having  either  to  disregard  it,  or  to 
violate  the  trust  imposed  upon  him  by  Acts  of  Parliament.'  ^  Ex- 
ception was  taken  to  this  portion  of  his  report  in  the  House  of 

»  Acre  39  Geo.  III.  c.  69;  6  &  Forest,  Com.  Pap.  187\  v.  58,  p.  339 ; 

7  Will.  IV.  c.  79 ;  24  &  25  Vict.  c.  Rept.  Com*.  Thames  Embankment, 

88 ;  29  &  80  Vict.  c.  ^2\  Rept.  of  lb  1871,  v.  12,  p.  375,  Mr.  Watsons 

Hon.  J.  K.  Iloward,  commissioner  of  evidence, 

woods,    on     nmuagement    of    New  •*  lb,  p.  14. 
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Commons,  and  the  chancellor  of  the  exchequer  (the  responsible  Crown 
minister  for  the  department)  declared  that  while  approving  of  the  pw>P«rty. 
statements  of  law,  and  of  facts,  as  given  in  the  report,  and  above 
epitomised,  he  considered  ^  any  part  of  it  dealing  with  the  relations 
of  the  department  to  this  House  as  lUtra  vires,*  and  not  sanctioned 
by  government.?  It  was  afterwards  stated,  by  the  secretary  of  the 
treasury,  in  reference  to  this  report,  *  that  Mr.  Howard  was  alone 
responsible  for  what  he  thought  and  said,  although  the  Treasury 
were  responsible  for  what  he  did.' « 

But  the  sovereign  has  an  equal  right  with  any  subject  to  acquire 
and  dispose  of  private  property.'  An  Act  was  passed  in  1862  (25  & 
26  Vict.  c.  37)  to  remove  doubts  concerning,  and  to  amend  the  law 
relating  to,  the  private  estates  of  her  Majesty,  her  heirs,  and  suc- 
cessors. (By  clauses  8  and  9  of  this  Act  it  is  declared  that  the  said 
estates  shall  be  subject  to  all  taxes,"  rates,  &c.,  whether  general  9r 
local,  that  would  be  payable  by  any  subject  of  the  realm  ;  the  same 
to  be  defrayed  out  of  the  royal  privy  purse.)  This  Act  was  amended 
in  1873,  in  order  to  remove  doubts  as  to  the  right  of  the  sovereign  to 
bequeath  private  estates  to  the  heir  apparent,  and  to  secure  the  con- 
tinuance of  such  estates  as  the  private  property  of  the  sovereign 
(36  &  37  Vict.  c.  61).  In  debate  on  this  Bill  in  the  House  of  Com- 
mons, on  July  21  and  25,  it  was  proposed  to  provide  that  the  secrecy 
at  present  attaching  exclusively  to  crown  testaments  should  be 
abolished.  But  it  was  ruled  that  this  could  not  be  done  unless  with 
consent  of  the  crown.* 

On  July  8,  1870,  an  address  was  moved  in  the  House  of  Com- 
mons, praying  her  Majesty  to  direct  that  no  public  ofiBoes  be  erected 
on  the  crown  reserve  of  the  Thames  Embankment,  which  had  been 
reclaimed  from  the  river  at  the  public  cost.  The  motion  was  opposed 
by  the  chancellor  of  the  exchequer  and  by  the  prime  minister 
(Mr.  Gladstone),  on  the  ground  that  this  land  was  croMm  property, 
and  was  held  by  the  Office  of  Woods  and  Forests  in  trust  until  the 
next  demise  of  the  crown,  when  it  would  revert  to  the  heir  to  the 
throne,  subject  only  to  arrangements  to  be  made  between  the  crown 
and  Parliament,  in  the  settlement  of  the  civil  list.  Meanwhile, 
the  commissioners  of  woods  and  forests  were  bound  to  turn  this 
crown  property  to  the  best  account,  and  it  would  not  be  competent 
to  the  Queen  herself  to  direct  them  to  the  contrary.     The  House, 


^  Hans.  D.  v.  207,  p.  307.  Martin,  Pr.  Ckmsort,  v.  1,  p.  134.  And 

«»  lb.  p.  335.  see  Act  of  1882,  c.  72,  sec.  24,  to  re- 

'  See    Freeman,    Growth    Eng.  move  doubts  as  to  crown  rights  to 

Const,  pp.  1 34-137.  escheats,  forfeitures,  &c.,  in  the  Duchy 

■  Upon    the  imposition    of  the  of  Lancaster. 

income-tax  in  1842,  tbe  Queen  volun-  ^  Hans.  0.  v.  217,  p.  1000 :  Amos, 

tarily  assumed  a  liability  for  the  pay-  Fifty  Years  Eng.  Const,  p.  218, 

ment  thereof  on  her  personal  income. 
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therefore,  should  not  ask  the  crown  to  interpose  with  directions  in 
this  matter ;  any  such  interference  would  be  beyond  the  power 
of  the  crown.  Notwithstanding  these  arguments,  the  address  was 
passed  on  a  division."  On  July  19  the  Queen's  answer  to  this 
address  was  reported.  Her  Majesty  stated  therein  ih&t  no  public 
offices  could  be  erected  on  this  land  without  a  parliamentaiy  vote  ; 
that  nothing  short  of  an  Act  of  Parliament  could  exclude  all  em- 
ployment of  the  land  for  pn^fit  by  building ;  that  fuD  opportunity 
would  be  afforded  to  Parliament  to  discuss  any  such  measure  on  its 
merits,  and  that  no  step  would  be  taken  during  the  current  year 
to  appropriate  the  land,  or  to  interfere  with  the  final  decision  of 
the  question.^ 

The  General  Post  Office. 

The  Post  The  Post  Office  is  a  branch  of  the  public  service 

which  directly  concerns  the  interests  of  the  whole  com- 
munity. It  is  also  a  source  of  public  revenue.  The 
gross  revenue  for  the  year  1886  was  10,715,978/.,  and 
the  net  revenue  2,514,635/.'' 

It  has  been  urged  that  this  source  of  enriching  the 
State  should  be  applied  to  extending  postal  advantages 
to  remote  country  districts.  But  the  government  have 
hitherto  refused  to  admit  the  justice  of  this  claim,  con- 
sidering that  it  would  be  virtually  taxing  one  part  of 
the  nation  for  the  benefit  of  another ;  and  that  if  the 
large  revenue  thus  obtained,  witliout  pressure  or  diffi- 
culty, were  so  absorbed,  it  would  necessitate  additional 
taxation  of  a  much  more  objectionable  character  to 
make  up  the  loss  to  the  State.'  As  a  general  principle 
the  post  office  authorities  in  England  refrain  from 
sanctioning  any  extension  of  postal  or  telegraph  facili- 
ties, unless  they  are  likely  to  prove  self-supporting. 
This  rule,  however,  is  not  rigidly  adhered  to,  but  every 
particular  case  is  dealt  with  in  a  liberal  spirit.^ 

On  May  2,  1871,  the  House  of  Commons  agreed  to 

»  Hans.  D.  v.  202,  pp.  176:3-1786.  mast. -Gen.  p.  9. 

^  lb.  V.  203,  p.  485;  Ih,  t.  200,  '  See  Mr. Gladstone's  observations 

p.  865 ;  and  see  Public  Offices  Site  in  Hans.  D.  v.  182,  p.  1082. 
Act,  1882.  y  lb.  V.  174,  p.  416;  v.  194,  p. 

•  Com.  Pap.   1887,  Rep.  Post-  1900;  v.  1£6,  p.  13;  t.  222,  p.  811. 
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a  resolution  urging  the  desirability  of  communications 
between  the  governments  of  Great  Britain  and  of  the 
United  States,  with  a  view  to  a  further  reduction  of  the 
rates  of  postage  between  the  two  countries.  This  led 
to  a  general  international  postal  congress,  and  to  the 
adoption  of  a  treaty,  under  which,  pursuant  to  the  Act 
38  Vict.  c.  22,  from  July  1,  1875,  reduced  rates  of 
international  postage  in  Europe  and  America,  with 
other  postal  reforms,  have  been  established. 

Although  presided  over  by  a  minister  of  the  crown, 
who  is  usually  but  not  invariably  a  member  of  the 
cabinet,  the  Post  OflGice,  considered  as  a  revenue  de- 
partment, is  subordinate  to  the  Treasury.  Otherwise, 
thf  postmaster-general  has  the  entire  control  over  its  JS^t^^" 
administration.  His  office  is  accordingly  both  onerous  ^neraL 
and  laborious,  as  it  involves  the  oversight  and  direction 
of  an  immense  establishment.  He  has  also  to  negotiate 
postal  treaties  with  foreign  powers  ;  to  determine  ques- 
tions connected  with  the  establishment  of  increased 
postal  facilities  at  home  and  in  the  colonies,  subject,  of 
course,  to  the  approval  of  the  Treasury  in  pecuniary 
matters ;  to  regulate  promotions,  and  to  distribute  the 
patronage  of  the  department. 

The  patronage  in  the  hands  of  the  postmaster-  ^^^^ 
general  is  very  great.  He  has  the  appointment  of  all  office, 
his  subordinate  officers  and  clerks,  with  the  exception 
of  the  *  receiver-general,'  who  is  appointed  by  the  Trea- 
sury ;  and  of  the  various  local  officers  and  employes  of 
every  grade  throughout  the  kingdom,  amounting  in  all 
to  upwards  of  54,000  persons,  with  the  exception  of 
the  postmasters  in  small  country  places,  where  the 
emoluments  are  so  small  as  to  require  the  office  to  be 
held  in  conjunction  with  some  business  or  profession. 
In  such  cases,  it  is  deemed  to  be  for  the  interest  of  the 
pubUc  that  the  appointment  should  be  conferred  upon 
a  resident  in  the  place,  and  be  in  the  gift  of  the  Trea- 
sury, though  officially  proceeding  from  the  postmaster- 
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general.  In  mating  these  appointments,  it  is  usual 
for  the  secretary  to  the  treasury  to  take  the  recom- 
mendation of  the  members  of  the  House  of  Commons 
for  the  particular  district  or  locality,  with  a  view  to 
ascertain  the  convenience  and  wishes  of  the  neighbour- 
hood.* 

Eegulations  have  been  established  for  promotions 
from  one  class  to  another  amongst  the  post  office  em- 
ployes, with  a  view  to  ensure  the  selection  of  the  fittest 
persons  to  fill  up  any  vacancy.  Country  postmasters 
are  permitted  to  appoint  their  own  clerks,  subject  to 
the  approbation  of  the  postmaster-general,  who  also 
retains  the  right  of  dismissing  them  for  misconduct. 
Pariia-  Post  officc  clerks,  in  common  with  other  employes 

influence,  in  the  civil  scrvice,  though  they  may  owe  their  appoint^ 
ments  in  the  first  instance  to  parUamentary  influence, 
are  expressly  forbidden  from  making  use  of  any  political 
or  parliamentary  interest  for  their  subsequent  advance- 
ment; and  they  are  strictly  prohibited  from  sending 
forward  any  official  communication  in  regard  to  their 
personal  claims  or  grievances,  except  through  the  head 
of  their  particular  department,  under  penalty  of  dis- 
missal.* 

Members  of  Parliament  on  both  sides  of  the  House 
are  often  consulted  by  the  postmaster-general  in  regard 
to  the  appointment  of  letter-carriers,  &c.,  in  country 
places,  but  in  the  distribution  of  his  patronage  the 
postmaster-general  is  free  to  exercise  his  own  discretion. 

•  Hans.  D.  v.  236,  pp.  468,  676 ;  amounts  are  nominated  hj  the  po«t- 

!Rep.  of  Comm".  of  Enq.  mto  the  Post  master-general,  but  appointments  are 

Oihce,  p.  85,  Com.  Pap.  1854,  v.  27,  given  to  successful  competitors  among 

The    Treasury    minute     confirming  clerks  and  other  officers  of  the  P.  O. 

these   recommendations   fixed   upon  Dpt.    Hans.  D.  v.  204,  p.  1029 ;  v. 

175/.  as  the  maximum  salary  to  be  232,  p.  1850 ;    3rd  Rep.  Civ.  Serv. 

assigned  to  the  Treasury  nominees.  Enq.  Commn.  p.  78,  Com.  Pap.  1875, 

Com.  Pap.  1854,  t.  27,  p.  442.    But  v.  23. 

this  amount  has  since  been  reduced  '  See  ante,  toL  1 ,  p.  648.   Papers 

to    120/.  in  England,  and  1001,  in  relating  to  the  case  ot  John  OarroIL 

Scotland  and  Ireland ;  and  all  post-  Com.  Pap.  1867,  v.  39,  p.  291. 
madters  whose  salar}'  exceeds  these 
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It  is  only  since  the  passing  of  the  Act  1  Will.  IV.  Post- 
c.  8,  consolidating  the  offices  of  postmaster-general  of  general  in 
Great  Britain  and  of  Ireland,  that  this  has  been  ac-  ^^*^^  ^ 
counted  a  political  office.  Prior  to  the  Treasury  minute  ment. 
of  May  24,  1822,  there  were  two  postmasters-general 
for  Great  Britain,  who  were  deemed  to  be  disqualified 
for  silting  in  the  House  of  Commons,  on  account  of  the 
office  having  been  remodelled  by  Act  of  Parliament  in 
1710 — subsequent  to  the  statute  of  Anne,  which  de- 
clared that  all  *  new  offices '  should  render  their  posses- 
sors ineligible  for  a  seat  in  the  House  of  Commons. 
Wherefore  the  postmaster-general  has  been  usually  a 
peer.  During  the  Canning  administration,  in  1827,  the 
office  was  conferred  upon  a  commoner  ;  but  this  occa- 
sioned considerable  inconvenience,  as  the  department 
was  without  a  representative  in  either  House,  and  the 
experiment  was  not  repeated.^  At  length,  after  several 
unsuccessftd  attempts,*'  an  Act  was  passed  in  the  year 
1866  to  render  the  postmaster-general  eligible  for  the 
House  of  Commons.^  When  he  is  a  member  of  the 
House  of  Lords  it  becomes  the  duty  of  the  secretary  of 
the  Treasury  to  represent  the  department  in  the  Lower 
House.* 

The  postmaster-general  reports  annually  to  the  lords 
of  the  treasury  upon  the  condition  of  his  department, 
and  these  reports  are  invariably  laid  before  Parliament. 

In  1838  the  system  of  transmitting  money  orders  duties  im- 
through  the  Post  Office  was  first  formally  established,  ^^^^^ 
though  it  had  been  in  partial  operation  for  some  years  partment. 
previously;*  and  in  1861  advantage  was  taken  of  the 

*  See  ante,  p.  291.  8238-3292,  Com.  Pap.  1860,  v.  15; 
«  See  Mr.   Darby  Griffiths'  mo-    Com.  Pap.  1864,  v.  27,  p.  399 ;  Rep. 

tions,  Hana  D.  v.  176,  p.  1390;  t.    on  Misc.  Expend.  Evid.  1370,  Com. 
17«,  p.  378.  Pap.  1860,  v.  9  ;    Hans.  D.  v.  174, 

*  Act  29  &  30  Vict,  c.  66.  p.  J219  ;   and  the  annual  report  of 

*  Authority    for    the    preceding  the  postinaster-generaL 
statements,  and   further  particulars  '  For    Rep.  of   Treasury  Com", 
concerning  this  department,  will  be  enquiring  into  working   of   money 
found  iq  the  Rep.  on  Off.  Sal.  Evid.  order  system,  post  office  notes  and 
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^°ey  facilities  afforded  by  the  post  office  money  order  system 
system,  in  Operation  throughout  the  kingdom  to  introduce  post 
office  savings  banks,  which  have  proved  of  incalcu* 
lable  benefit  to  the  poorer  classes  in  Great  Britain  and 
Ireland.*^  In  1882  Acts  were  passed  to  authorise  the 
use  of  reply  post  cards,  and  facilitate  the  conveyance  of 
parcels  by  post.  In  1864  another  boon  was  bestowed 
by  government  upon  the  poorer  classes  in  the  United 
Kingdom,  by  empowering  payments  to  be  received  from 
time  to  time  through  the  Post  Office  towards  the  pur- 
chase of  government  annuities  of  small  amounts,  and  on 
behalf  of  contracts  for  payments  of  sums  of  money  on 
death.*"  In  1867  the  department  undertook  the  dis- 
tribution at  all  its  offices  of  forms  of  application  from 
the  public  for  dog  licences,  under  the  Act  30  Vict.  c.  5  ; 
and  in  1868  to  distribute  the  licences  themselves,  an 
arrangement  which  has  worked  admirably.  In  1870  it 
was  agreed  that  the  Post  Office  should  undertake  the 
sale  and  distribution  of  Inland  Kevenue  stamps  gene- 
rally, and  directions  were  accordingly  given  by  the 
Treasury  to  sanction  the  same.*  By  a  bill  passed  in 
1882  a  new  scheme  for  the  working  of  post  office 
annuities  and  insurance  business  was  introduced.  The 
Bill  was  founded  on  the  report  of  a  select  committee  of 
the  House  of  Commons  on  the  subject.^ 


postal  drafte,  see  Com.  Pap.  1877,  taWes  of  premiimis  to  be  charged 

V.  27,  p.  261 ;  and  see  Monej  Order  under  contracts  for  insurance  of  Uvea 

Act,'48  &  44  Vict.  c.  33.  or  grant  of  government  annuities ; 

«  By  the  Act  24  Vict.  c.  14,  am-  and  under  contracts    for    grant  of 

ended  by  26  Vict.  c.  14,  and  32  &  33  government  deferred  life  annuities  ; 

Vict.  c.  69.    For  an  account  of  these  also,  regulations    pursuant    to    Act 

banks,  see  Rep.  of  Com«.  of  Public  aforesaid,  by  the  postmaster-general, 

Accounts  for  1865,  Appx.  No.  2,  pp.  respecting  government  insurances  and 

156-189 ;  and  Lewins  on  post  ofhoe  annuities.    Com.  Pap.  1865,  y.  30, 

savings  banks.    For  statistics,  show-  pp.  683-806. 

ing  advantages  which  have  accrued  '  Reports  ofPay.M.  Gen.  for  1867 

to  the  public  generally  from  the  money  to  1875.  Com,  Pap.  1873,  v.  39,  p. 

order  system,  and  post  office  savings  729. 

banks,  see  the  postmaster-generars  J  45  *  46  Vict.  c.  51 ;  Com.  Pap. 

rep.  lor  1867  and  following  years.  1882,  v.  12,  p.  383.   See  also  explana- 

»»  Act  27  &  28  Vict  c.  43.    See  tory  memo.,  lb,  v.  37,  p.  226, 


THE   POST  OFFICE.  603 

A  question  was  raised  in  regard  to  the  disposal  of  i^peed 
unclaimed  post  office  money  orders.  Hitherto  the  orders. 
moneys  accruing  from  lapsed  post  office  orders  have 
been  used  by  the  department  under  a  Treasury  letter  of 
February  1852,  to  form  a  fund  for  assisting  its  officers 
in  the  insurance  of  their  lives  and  in  the  payment  of 
bad  debts  of  postmasters,  &c.  But  as  it  is  obviously 
improper  for  a  department  to  create  a  fund  out  of 
money  which  neither  belongs  to  them  nor  has  been 
appropriated  by  Parliament,  it  was  suggested  by  the 
Audit  Office  in  1867  that  the  money  represented  by 
these  lapsed  orders  should  be  paid  into  the  Exchequer 
as  an  extra  receipt,  and  if  the  orders  are  afterwards 
presented,  Parliament  should  provide  the  means  of 
paying  them.  This  suggestion  was  approved  by  the 
committee  on  public  accounts  in  1869,  and  has  since 
been  ratified  by  the  Treasury.?^ 

The  propriety  and  expediency  of  enjoining  the  cessa-  Sunday 
tion  of  Sunday  labour  in  the  various  post  offices  through-  ^' 
out  the  United  Kingdom  has  also  frequently  engaged  the 
attention  of  Parhament,  and  has  sometimes  given  rise  to 
the  expression  of  contrary  opinions  thereon.^  In  1850 
a  royal  commission  appointed  to  investigate  this  ques- 
tion made  various  recommendations  on  the  subject,""  to 
which  the  lords  of  the  treasury  gave  effect,  with  a  view 
to  lighten  as  far  as  possible  labour  in  this  department 
on  the  Lord's  day,  and  to  discontinue  uU  Sunday  posts 
in  rural  districts,  at  the  request  of  *  the  receivers  [of 
six-sevenths]  of  the  Sunday  letters .""  This  was  altered 
in  1872  to  '  the  receivers  of  two-thirds  of  the  letters  for 
the  district,'  and  further  regulations  made  to  limit 
Sunday  labour  in  the  postal  service.**   Persons  employed 


^  2iid  Rep.  Com*.  Pub.  Accts.  >  See  avte^  toI.  1,  p.  425:  Sees. 

Evid.  509-517,  Com.  Pap.  1867,  v.  Pap.  1888. 

10;  3rd  Rep.  pp.  iv.  10,  Com.  Pap.  ■■  Com.  Pap.  1860,  v.  20,  p.  455, 

1868-9,  V.  6  ;  Ist  Rep.  pp.  vi.  110,  »  lb,  v.  53,  p.  183;  Ih.  1854,  v. 

Cora.  Pap.  1870,  v.  10 ;  let  Rep.  p.  60,  p.  27 ;  Ih,  1867-8,  v.  41,  p.  329. 
Til.  Com.  Pap.  1871,  v.  11.  •  Com.  Pap.  1872,  v.  36,  p.  837. 
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in  the  Post  Office  are  expressly  prohibited  from  agitating 
for  a  discontinuance  of  the  Sunday  delivery  of  letters.** 
contracts.  Since  1860  it  has  devolved  upon  the  Post  OflSce 
department  to  enter  into  contracts  for  the  transmission 
of  mails  by  steam  or  sailing  vessels  to  places  beyond 
the  seas ;  "*  but  no  such  contracts  are  considered  to  be 
binding  until  an  opportunity  has  been  afforded  to  the 
House  of  Commons  of  expressing  its  opinion  thereon.' 
And  while  it  is  manifestly  undesirable  that  either  the 
government  or  the  House  should  be  fettered  by  the 
House  of  Commons  adopting  an  abstract  resolution 
defining  the  terms  upon  which  all  postal  subsidies  shall 
be  hereafter  granted,'  it  is  essential  that  every  postal 
contract  should  be  submitted  to  the  House  at  a  suflS- 
ciently  early  stage  of  the  agreement,  to  admit  of  a  free 
expression  of  opinion  in  regard  to  the  same,  without 
entailing  any  pecuniary  responsibility  to  the  proposed 
contractors,  in  the  event  of  the  House  objecting  to  the 
contract.* 

An  important  addition  was  made  to  the  duties  of  the 
tele-  ""  General  Post  Office  in  1869  by  the  transfer  of  the  con- 
^^^^  trol  of  the  electric  telegraphs  within  the  United  King- 
dom of  Great  Britain  and  Ireland  to  that  department. 
This  reform  had  been  in  contemplation  by  the  govern- 
ment for  several  years,  and  had  been  advocated  by  the 
Cliambers  of  Commerce  throughout  the  kingdom,  as 
well  as  by  a  large  and  influential  portion  of  the  public 
press.  It  was  ultimately  effected  by  means  of  Acts 
passed  in  1868  to  1877,""  which  authorised  the  post- 
master-general, with  the  consent  of  the  lords  of  the 
treasury,  from  time  to  time  to  purchase,  upon  certain 
terms  therein  mentioned,  and  with  moneys  to  be  granted 

'  Com.  Pap.  1867-8,  v.  41,  p.  329.  See  the  Churchward  case,  ante,  vol. 

1  Act  23  Vict.  c.  6 ;  Com.  Pap.  1,  p. 
1868-9,  V.  36,  p.  1162.  »  Act  31  &  32  Vict.  c.  1 10 ;  32  & 

'  See  ante,  vol.  1,  pp.  491,  776.  33  Vict.  c.  73 ;  33  &  34  Vict.  c.  88 ; 

•  Hans.  D,  v.  190,  p.  2010.  36  &  37  Vict.  c.  83,  &c. 
»  lb,  V.  189,  pp.  668-702,  1661. 
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by  Parliament  for  the  purpose,  the  undertakings  of  any 
existing  telegraph  company  whose  shareholders  may 
consent  to  such  sale  and  transfer. 

The  Bill  of  1868  was  referred  to  a  select  committee,  who  took 
evidence  thereon,  and  reported  it  with  amendments,  and  with  an 
opinion  *  that  it  is  not  desirable  that  the  transmission  of  messages 
for  the  public  should  become  a  legal  monopoly  in  the  Post  Office.' 
Also,  that  the  postmaster-general,  with  the  consent  of  the  Treasury, 
should  be  empowered  to  make  special  agreements  for  the  transmis- 
sion of  certain  classes  of  messages  at  reduced  rates,  but  that  the 
House  of  Commons  shall  be  duly  informed  of  the  same  ;  and  further- 
more, recommendations  in  regard  to  the  acquisition  and  working  of 
submarine  cables,  <&c.^ 

It  was  at  first  decided  that  no  exclusive  privilege  in 
the  transmission  of  public  telegraphic  messages  should 
be  given  to  the  Post  Office  department.  But  it  was  ulti- 
mately deemed  expedient  to  confer  this  power  upon  the 
postmaster-generaj. 

The  change  has  led  to  an  enormous  increase  in  tele- 
graphic communication  throughout  the  United  Kingdom. 
And  at  the  same  time  it  has  been  attended  with  great 
advantages  to  the  State,  as  well  as  to  the  public  at  large, 
by  estabhshing  a  cheaper,  more  widely  extended,  and 
more  expeditious  system  of  telegraphy,  and  also  by 
strengthening  the  means  of  defence  against  hostiUty 
from  without,  and  aiding  in  the  maintenance  of  law  and 
order  within  the  realm.  Nevertheless,  the  new  system, 
as  at  present  administered,  does  not  pay  the  expense  of 
working  and  interest,  and  although  the  number  of  mes- 
sages increased  enormously  each  year  after  its  adoption, 
so  did  the  expenses  far  exceed  the  receipts.''    While  the 


^  Com.  Pap.  1867-8,  v.  41.  isation    and  fiDancial    system  *  re- 

*  See  Mr.  Scudamore's  Rep.  on  ported.  Com.  Pap.  1876,  v.  13,  p.  1. 

leorganisation  of  telegraph  system,  For  changes  made  in  Telegraph  Dpt. 

Com.  Pap.  1871,  v.  87,  p.  703;  Rep.  in  consequence  of  recommendations 

Postmaster-Genl  in  1873  and  1875;  of  this  Com.  see  Com.  Pap.  1877,  v. 

Rep.  Treasury  Com.  17  July,  1875 ;  48,  p.  373  and  p.  389.    For  financial 

the    Postmaster-General's  strictures  results  of  P  0.  Telegraphs,  see  Fort. 

on  this  Rep.  Com.  Pap.  1876,  v.  42,  Rev  (N.S.)  v.  18,  p.  826;  Ed.  Rev. 

p.  371.    A  committee  on  *  the  organ-  v.  143,  p.  177. 


C06  THE  DEPARTMEXTS   OP  STATE. 

number  of  messages  forwarded  by  telegraph  offices  in 
England,  Wales,  Scotland  and  Ireland  in  1870-71  were 
9,850,177,  they  increased  in  1886-7  to  60,243,639.* 
Yet  the  deficit  in  1887  in  this  branch  of  the  service  was 
469,840// 
Employes.  The  postmastcr-general  receives  a  salary  of  2,500/.  a 
year.  The  department  is  under  the  control  of  a  secre- 
tary, whose  salary  rises  from  1,500/.  to  2,000/.  a  year ; 
with  a  financial  secretary  (1,500/.),  and  two  assistant 
secretaries  (l,200/.-l,400/.).  The  number  of  clerks  in 
the  central  offices  in  London,  Dublin,  and  Edinburgh 
amounted  in  1887  to  over  seven  hundred.  The  savings 
banks  and  government  annuities  branches  of  the  Post 
Office  department  are  self-supporting."  There  is  a  sepa- 
rate staff  to  carry  out  the  Post  Office  telegraph  system. 
The  vote  for  this  service,  including  the  central  office, 
London,  for  the  year  ending  March  31, 1888-9,  amounted 
to  670,905/. 

THE  SECRETARIAT   OP  STATE. 

Secretaiy  The  Origin  of  the  office  of  secretary  of  state,  or,  as 
of  state.  j|.  ^g^  formerly  styled,  king's  secretary,  is  difficult  to 
trace.  From  the  researches  of  Sir  Harris  Nicolas  we 
may  infer  that  the  ancient  English  monarchs,  like  those 
of  other  countries,  were  always  attended  by  a  learned 
ecclesiastic,  known  at  first  as  their  *  clerk,'  and  afterwards 
as  *  secretary,'  whose  duty  it  was  to  conduct  the  king's 
correspondence,  and  to  convey  his  commands  in  writing 
to  the  high  officers  of  state,  when  they  were  not  per- 
sonally communicated  by  the  mouth  of  the  sovereign. 
These  functionaries  were  not,  however,  in  any  sense 
regarded  as  secretaries  of  state,  nor  were  they  styled 
such,  in  England,  until  the  end  of  Queen  Elizabeth's 
reign  ;  after  which  the  term  was  generally  employed  to 

«  Po8tma8t.-Genl'8.  Report,  1887,  •  Civ.  Serv.  Est.  1877-8,  p.  531, 

p.  34.  &c. 

y  lb,  p.  8, 


THE  SECRETARIAT.  607 

designate  the  king's  secretary.  Moreover,  unless  they 
had  a  seat  in  the  Privy  Council,  they  were  never  ac- 
counted responsible  for  the  measures  of  government.* 

Until  the  middle  of  the  reign  of  Henry  VIII.,  the 
king's  secretary  appears  always  to  have  been  a  priest. 
After  a  few  years'  service,  he  was  usually  promoted  to  a 
bishopric,  or  to  some  other  lucrative  post.  He  was  not 
ordinarily  a  member  of  the  Privy  Council  until  the  time 
of  Henry  VI.,  but  when  admitted  to  this  distinction,  al- 
though he  shared  the  responsibilities  of  other  coimcillors, 
he  was  otherwise  nothing  more  than  an  executive  officer, 
answerable  only  to  his  sovereign  for  the  performance  of 
his  duties,  which  entailed  upon  him  no  constitutional 
responsibility,  and  required  nothing  more  than  a  faithful 
and  implicit  obedience  to  the  king's  commands.** 

The  secretary's  office  became  gradually  more  im-  ^*^«« 
portant  from  this  period,  but  it  was  not  until  after  the  responsi- 
/Eevolution  of  1688,  when  the  direction  of  public  afiairs  ^^^ 
passed  from  the  Privy  Council  to  the  cabinet,  that  the 
secretary  of  state  began  to  assume  those  high  duties 
and  responsibilities  which  have  rendered  his  office  one 
of  the  most  important  and  influential  in  the  government, 
and  his  authority  to  use  the  name  of  the  sovereign  such 
as  can  be  questioned  by  none  but  the  sovereign  himself. 
With  this  accession  of  dignity  and  authority,  he  became 
directly  answerable  to  Parliament  for  the  constitutional 
and  judicious  exercise  of  the  prerogatives  of  the  crown .** 

The  principal  secretaries  of  state  have  the  sole  con- 
^   trol  of  the  business  of  their  respective  offices,  and  are 
entirely  responsible  for  all  aflairs  of  State  transacted 
therein ;  subject,  of  course,  to  the  general  superintend- 
ence of  the  cabinet  council.^ 

As  high  officers  of  State,  acting  in  the  name  and  on 

•  Nicolas,  Pro.  of  Pri\7  Council,  cee,  c.  25. 
▼.  6,  pp.  xcriL  cxxix.  ^  Earl  Russell,    Rep.  Com.  on 

*»  lb.  pp.  cxxxii.-cxxxiv.  Education,  Evid.   2006,  Com.  Pap, 

«  lb.  p.  cxxxvi ;  Clode,  Mil  For-  1866,  v.  6.  ^ 
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^cre-  behalf  of  the  crown,  they  possess  great,  if  not  undefinable 
state.  powers,  in  addition  to  those  which  they  derive  from  the 
statute  or  common  law.  In  cases  that  involve  the  liberty 
of  the  subject,  a  secretary  of  state  has  a  right  to  act  in  a 
magisterial  capacity.  The  proper  safeguard  against  the 
abuse  of  these  enormous  powers  is  to  be  found  in  the 
protection  afforded  to  the  subject  from  all  illegal  acts,  by 
whomsoever  committed,  by  the  courts  of  law;®  as  well 
as  in  the  responsibility  for  every  act  of  administration 
to  the  high  court  of  Parliament.' 

The  number  of  secretaries  of  state  has  varied  from 
time  to  time,  with  the  exigencies  of  the  public  service. 
Up  to  the  reign  of  Henry  VilL,  it  was  customary  to 
have  but  one  secretary.  But  in  the  latter  part  of  this 
reign,  a  second  principal  secretary  was  appointed,  with 
co-ordinate  powers  and  duties.  Thenceforth,  with  some 
exceptions,  it  became  usual  to  appoint  two  secretaries  of 
state,  until  after  the  union  with  Scotland,  when,  as  wilL 
be  presently  noticed,  the  number  was  again  increased. 
There  are  now  five  principal  secretaries  of  state,  viz. : — 
the  home,  the  foreign,  and  the  colonial  secretaries,  and 
the  secretaries  for  war  and  for  India.  Constitutionally 
considered,  however,  there  is  but  one  secretary  of  state. 
The  office  may  be  said  to  be  in  commission,  as  its  division 
into  separate  departments  is  merely  by  conventional 
agreement.  Whatever  may  be  their  number,  the  prin- 
cipal secretaries  of  state  really  constitute  but  one  officer, 
and  capable  of  being  changed  by  the  sovereign,  each 
being  co-equal  and  co  ordinate  with  his  colleagues,  if 
need  be,  with  the  transaction  of  business  appertaining 
to  all  or  either  of  them  ;  though  each  has  a  department 
which  is  ordinarily  assigned  to  his  particular  care.  They 
take  formal  precedence  according  to  the  date  of  the 
creation  of  their  respective  offices.* 

•  See  cases  cited  defining  and  re-  Nicolas,  Pro.  of  Privy  Council,  v.  6, 

straining?  the  authority  of  a  secretary  p.  cxxxvii. 
of  state,  in  Broom*s  Const.  Law,  pp.  '  See  ante,  vol.  1,  p.  493. 

525-017,    726,    w.    727  ;    see    also,  «  Pro.  of  Privy  Coun.  v.  6,  pp. 
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The  secretaries  of  state  are  the  only  authorised 
channels  whereby  the  royal  pleasure  is  signified  to  any 
part  of  the  body  pohtic,  whether  at  home  or  abroad ; 
and  either  of  them  may  be  empowered  to  convey  the 
Queen's  commands,  at  any  time,  to  any  person.*"  The 
counter-signature  of  a  secretary  of  state  is  necessary  to 
give  vahdity  to  the  sign-manual.  It  is  under  this  safe- 
guard that  the  patronage  of  the  crown  is  administered, 
and  every  official  act  of  the  crown  performed.  Thus, 
while  the  personal  immunity  of  the  sovereign  is  secured, 
a  responsible  adviser  for  every  act  is  provided,  who 
must  be  prepared  to  answer  for  what  the  crown  has 
done.* 

A  secretary  of  state  is  appointed  directly  by  the  Mode  of 
crown,  and  is  removable  at  the  royal  pleasure :  but  m&au 
while  he  holds  the  seals  of  his  office  he  is  responsible  for 
the  acts  of  his  sovereign,  and  administers  the  royal 
authority  and  prerogative  which  are  delegated  to  him 
without  reserve.  In  time  of  war,  or  in  cases  of  emergency, 
the  secretaries  of  state  exercise  a  power  direct  from  the 
crown,  even  over  their  colleagues  in  the  administration. 
Thus,  Lord  Chatham,  when  secretary  of  state,  is  said  to 
have  required  the  first  lord  of  the  admiralty  to  sign  in- 
structions which  he  did  not  allow  him  to  read.  Both 
military  and  naval  commanders,  during  the  Peninsular 
campaigns,  corresponded  direct  with  the  secretary  of 
state.  And  more  recently,  Mr.  Sidney  Herbert,  when 
secretary  at  war  and  a  cabinet  minister,  was  overruled 
and  controlled,  in  a  matter  within  his  own  department, 
by  a  written  order  from  a  secretary  of  state.^  But  the 
secretary  at  war  was  not  then  a  secretary  of  state. 


cviii.cxxiii.cxxx.cxxxix.;Rep.Oom».  the  Army,  pp.  vi.  tu.    Evid.  p.  82, 

Diplom.  Service,  p.  520,  Com.  Pap.  Com.  Pap.  1860,  v.  7  ;  Sir  R.  Peel 

1870,  V.  7  ;  Hans.  D.  v.  230,  p.  1781.  in  Mir.  of  Pari.  1829,  p.  806.    And 

*»  Rep.  Com*,  on  Foreign  Trade,  see  antCf  vol.  1,  pp.  267-269. 
Evid.  1933,  Com.  Pap.  1864,  v.  7.  ^  Rep.  on  Org.  of  Army,  pp.  896, 

*  Rep.  Com*,  on  Organisation  of  447,  Conu  Pap.  1860,  v,  7. 

VOL.   II.  R  R 


610  THE   DEPARTMENTS   OP  STATE. 

The  Seals.  ^  secretary  of  state  receives  his  investiture  by  the 
delivery  of  the  seals  of  office  from  the  hand  of  the 
sovereign  in  council,  and  the  appointment  is  formally 
terminated  by  the  return  of  the  seals  into  the  sovereign's 
hands.  Upon  the  deUvery  of  the  seals,^  although  he 
may  not  have  received  a  patent,  a  secretary  of  state  be- 
comes invested  with  the  full  enjoyment  and  exercise  of 
all  his  powers. 

The  seals  are  three  in  number,  namely,  the  signet,  which  con- 
tains the  royal  arms  and  supporters ;  another  seal  of  a  smaller  size, 
having  an  escutcheon  of  the  king's  arms  only ;  and  a  still  smaller 
seal,  called  the  cachet,  which  is  similarly  engraved.  Either  the 
signet  or  the  second  seal  above  mentioned,  according  to  circumstances, 
is  affixed  to  the  instruments  which  receive  the  royal  signature.  The 
cachet  is  only  used  for  sealing  the  king's  (or  queen's)  letters  to 
sovereign  princes. 

Patent  of  It  has  been  the  general  practice,  however,  since  the 
office.  yggj^  1578,  at  least,  to  issue  letters  patent  of  appointment, 
during  pleasure ;  but  in  the  frequent  changes  of  oflSce, 
of  late  years,  this  has  sometimes  been  dispensed  with. 
But  the  attention  of  Parliament  having  been  directed  to 
this  irregularity,  it  has  been  decided  that  hereafter  the 
necessity  for  taking  out  a  patent  will  be  strictly  main- 
tained.'" The  patent  is  couched  in  general  terms,  con- 
ferring the  office  without  limitation  of  powers.  There 
is  a  fee  of  2001.  payable  upon  the  receipt  of  the  patent, 
which  payment  has  been  recently  enforced  by  order  of 
the  chancellor  of  the  exchequer."*  Upon  the  creation  of 
the  office  of  secretary  of  state  for  war,  in  1855,  a  supple- 
mentary patent  was  issued  containing  certain  special 
reservations  in  the  powers  granted  to  that  functionary ; 
the  constitutional  question  arising  out  of  which  will 


»  Pro.  Privy  Oounca,   v.  6,   p.  pp.  1106, 1247;  i&.  v.  142,  p.  620;  JJ, 

ccxviii.  J  Stat.  14  &  16  Vict.  c.  82.  By  v.  143,  p.  1426. 
the  Act  40  &  41  Vict.  c.  41,  the  use  of         »  i&.  v.  163,  pp.  1300, 1808, 1828. 

a  wafer  great  seal,  and  a  wafer  privy  Fop  form  of  patent  and  of  oath  of 

seal,  is  authorised  in  certain  cases.  office,  see  Clode,  Mil.  Forces,  v.  2,  pp. 

■■  Ih.  p.  cxxxix. ;  Hans.  D.  v.  141,  728,  730. 
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come  under  review  when  we  are  considering  the  powers 
belonging  to  this  department  of  the  secretariat. 

The  secretaries  of  state  were  formerly  resident  in  the  to  attend 
royal  household,  and  continue  to  be  in  personal  attend-  ^^  *^®. 

xi-  •  n         i-T  •  J    sovereign, 

ance  upon  the  sovereign  on  all  pubhc  ceremomes  and  &o. 
state  occasions.     One  is  always  in  attendance  upon  the 
Queen  during  her  occasional  visits  to  various  parts  of 
the  kingdom  ;  and  it  is  a  rule  that  one  must  always  be 
present  in  the  metropolis.** 

The  secretaries  of  state  are  invariably  members  of  Presence 
the  privy  council,  and  have  always  a  seat  in  the  cabinet.  m^J]^^^ 
As  cabinet  ministers  it  is  necessary  that  they  should  sit 
in  one  or  other  of  the  Houses  of  Parliament. 

Pursuant  to  the  statute  of  Anne,^  two  only  of  the 
principal  secretaries  of  state  (and  two  under-secretaries) 
were  at  liberty  to  sit  at  any  one  time  in  the  House  of 
Commons.  This  was  the  actual  number  of  secretaries 
of  state  at  that  time.  But  in  1708,  Queen  Anne  herself, 
in  consequence  of  the  increase  of  pubUo  business  conse- 
quent upon  the  union  with  Scotland,  appointed  a  third 
secretary.  On  a  vacancy  occurring  in  this  office  in  1746, 
the  third  secretaryship  was  dispensed  with.  This  con- 
tinued until  1768,  when  the  increase  of  colonial  business 
rendered  it  again  necessary  to  appoint  a  third  secretary, 
to  take  charge  of  the  same.**  But  in  1782,  upon  the 
recommendation  of  Edmund  Burke,  and  as  a  measure  of 
economical  reform,  the  office  of  third  secretary  of  state 
was  aboUshed  by  the  Act  22  Geo.  HI.  c.  82,  and  the 
charge  of  the  colonies  transferred  to  the  home  secretary. 
In  1794,  owing  to  the  increase  of  military  correspond- 
ence, consequent  upon  the  war  with  France,  it  became 


^  Rep.  on  Off.   Sal.   £yid.  1237^  same  should  be  afterwards  revived, 

Com.  Pap.  1850,  v.  15;   Macaulay,  it  should  be  deemed  a  *new  office/ 

Hist,  of  Eng.  V.  4,  p.  9.  rendering  the  incumbent  thereof  in- 

p  Chap.  7,  sec.  25,  as  construed  in  eligible  to  a  seat  in  the  House  of 

connection  with  the  Act  22  Geo.  III.  Commons. 

c.  82,  abolishing  the  third  secretary-  **  Cox.  Inst.  p.  665. 
0bip  of  state,  and  declaring  that  if  the 

K  R   2 
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necessary,  once  more,  to  appoint  a  third  secretary,  for 
war.  And  in  1801,  the  charge  of  the  colonies  was  added 
to  this  department. 

On  December  30, 1794,  a  point  of  order  was  raised  in  the  House 
of  Commons  to  the  effect  that  the  presence  therein  of  Mr.  Secretary 
Dundas,  the  secretary  for  the  new  department  of  war,  was  contrary 
to  the  statute  of  Anne  above  mentioned.  To  this  it  was  replied  that 
inasmuch  as  Mr.  Dundas  had  been  home  secretary  before  the  charge 
of  the  War  Department  was  assigned  to  him,  the  Duke  of  Portland, 
the  new  home  secretary,  must  be  considered  as  the  'third  secretary' 
under  the  statute  :  but  that  as  his  grace  sat  in  the  House  of  Lords, 
the  statute  had  not  been  violated.'  On  November  7, 1797,  the  objec- 
tion was  again  raised  upon  a  formal  motion.  But  it  was  opposed  by 
Mr.  Pitt  on  the  same  grounds  as  before,  and  was  negatived  on  a 
division."  Since  this  time  it  has  been  the  practice  that  one,  at  least, 
of  the  principal  secretaries  of  state  should  be  a  member  of  the  House 
of  Lords. 

In  1854,  upon  the  creation  of  a  fourth  secretaryship 
of  state,  for  the  exclusive  charge  of  the  War  Department, 
it  was  necessary  to  pass  an  Act  of  ParUament  to  enable 
a  third  secretary  of  state,  and  a  third  under-secretary, 
to  sit  in  the  House  of  Commons.*  So  also,  upon  the 
creation  of  a  fifth  secretaryship,  for  India,  in  1858,  it  be- 
came necessary  for  an  Act  to  be  passed  authorising  any 
four  of  the  principal  secretaries  of  state,  and  under- 
secretaries, to  hold  seats  in  that  House.'' 
Saiaiy-  Every  principal  secretary  of  state  receives  a  salary 

of  5,000Z.  per  annum. 

The  Under-Secretaries  of  State. 

Under-  There  is  attached  to  each  branch  of  the  secretariat 

oTstete.^  a  permanent  under-secretary,  with  a  salary  of  2,000Z.  a 

year,  and  a  parUamentary,  or  pohtical  under-secretary, 

with  a  salary  of  1,500Z.  a  year/ 

'  Pari.  Hist.  v.  81,  p.  1003.  of    five    under-secpetariee    of  state 

"  lb,  V.  33,  pp.  977.  holding  seats  in  the  House  together. 

*  18  &  19  Vict  0.  10.  The  particulars  of   this  case  have 

■  21  &  22  Vict.  c.  106,  sec.  4.  In  heen  already  noted.  See  ante,  p.  818. 

1864,  a  question  of  order  arose  in  the  ^  See  Oiv.  Serv.  Est  for  lb88-9. 

House  of  Commons,  in  consequence  Class  H. 
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-  Pursuant  to  a  minute  made  by  Mr.  Canning  in  1824,  the  perma- 
nent under-secretary  of  foreign  affairs  received  an  additional  sum  of 
500^.  a  jear  for  his  labours  in  connection  with  the  administration  of 
the  secret  service  fund  of  the  foreign  department.  Upon  the  re- 
tirement of  Mr.  Hammond,  in  1873,  this  amount  was  reduced  to 
300^.  a  year,^ 

These  officers  are  appointed  by  the  joint  action  of 
the  head  of  the  department,  and  the  prime  minister- 
The  secretary  would  probably  consider  that  the  pre- 
mier was  responsible  for  the  general  conduct  of  public 
affairs,  and  would  be  ready  to  acquiesce  in  the  appoint- 
ment of  any  capable  person  suggested  by  him,  while  he 
might  himself  recommend  some  one  in  whom  he  had 
particular  confidence.* 

The  political  under-secretary  strictly  should  take  Political 
precedence  over  his  colleague  in  office,  being  directly  SSsretLry. 
associated  with  the  poUtical  or  governing  element :  ^  has 
the  general  supervision  of  all  that  is  done  in  the  depart- 
ment, but  is  unable  to  devote  much  time  to  the  details 
of  ordinary  official  business,  on  account  of  the  engross- 
ing nature  of  his  parhamentary  duties.  He  is  required 
to  represent  his  department  in  Parliament ;  and  if  the 
principal  secretary  of  state  be  a  member  of  the  House 
of  Lords,  he  should  have  a  seat  in  the  House  of  Com- 
mons. Political  under-secretaries  are  also  frequently 
called  upon  to  represent  either  their  own  department, 
or  the  government  generally,  upon  parliamentary  com- 
mittees.« 

All  matters  relating  to  the  discipline  of  the  office 
devolve  upon  the  permanent  under-secretary,  and  the 
whole  of  the  work  passes  through  his  hands. 

Every  branch  of  the  secretariat,  with  the  exception 
of  the  home  department,  has  a  permanent  assistant 


*  Mr.  Ghidstone,  Hans.  D.  v.  208,  ^  See  antty  vol.  1,  p.  612  n. 

p.  161.    And  see  Ih.  v.  210,  p.  842;  »  Rep.  on  Off.  Sal.  1860,  Evid. 

Civ.  Serv.  Est.  1877-8,  p.  81.  89, 1471,  &c.  1939,  &c. ;  Rep.  Com*. 

«  Rep.   on   Off:  Sal.  Evid.  300,  on  Dipl.  Serv.  pp.  60,  94,  Com.  Pap. 

Com.  Pap.  1860,  v.  16.  1861,  v.  6. 
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Perina-      tinder-secretary,  who  stares  the  labours  of  his  superior, 
under-       ^^^  Superintends  the  business  of  the  office,  during  his 
je^e-        unavoidable  absence.     These  assistants  receive,  each  of 
them,  1,500/.  per  annum. 

The  permanent  heads  of  departments  have  to  write 
the  drafts  of  despatches.  If  a  despatch  arrives  which 
adverts  to  former  correspondence,  they  are  required  to 
refer  to  the  same,  and  to  prepare  a  minute  of  the  sub- 
jects which  particularly  require  attention,  suggesting 
the  course  that  ought  to  be  taken  in  the  matter.  This 
minute  is  first  submitted  to  the  permanent  under-secre- 
tary,  then  to  the  parUamentary  under-secretary,  and  then 
to  the  secretary  of  state.  All  ordinary  business  is  ex- 
pected to  reach  the  secretary  of  state  in  such  a  form 
that  he  can  dispose  of  it  by  simply  adding  his  initials.* 
The  permanent  under- secretaries  of  the  great  depart- 
ments of  state  are  empowered  in  all  official  correspond- 
ence to  make  use  of  the  name  of  the  department,  as 
they  would  a  common  seal.  They  do  so  upon  their  own 
responsibility;  and  if  they  abuse  or  misuse  their  trust, 
an  appeal  can  be  made  to  the  chief,  who  is  really  as  re- 
sponsible to  the  crown  and  to  Parliament  for  the  act  of 
his  subordinate  as  if  he  had  signed  the  document  him- 
self.^ Thus,  in  the  Treasury,  the  Admiralty,  or  the 
Education  Office,  the  secretary  would  write  in  the  name 
of  *  My  Lords,'  and  in  any  branch  of  the  secretariat,  in 
the  name  of  the  particular  secretary  of  state,  although 
practically  the  communication  would  emanate  from  the 
under-secretary  himself.  Considering  the  immense 
amount  of  business  which  passes  through  the  principal 
pubUc  departments,  such  an  arrangement  is  unavoid- 
able, as  it  would  be  impossible  to  submit  the  cor- 
respondence, in  every  instance,  to  the  official  head. 
But  in   every   doubtful    or    difficult    case,    the    head 

•  Rep.  Off.  Sd.  Evid.  1548,  &c.  *»  See  Hans.  D.  v.  192,  p.  1825  f 

Com.  Pap.  1860,  v.  15.  ante,  p.  216. 
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6f  the  department  is  appealed  to,  and  his  instructions 
obeyed .'' 

Drafts  of  despatches,  and  other  important  papers,  Cabinet 
are  circulated  amongst  the  members  of  the  cabinet  in 
private  despatch  boxes,  to  which  each  cabinet  minister 
has  a  master-key.     These  boxes  are  conveyed  to  and 
fro  in  charge  of  queen's  messengers,  who  are  confiden-  2e^*- 
tial  servants,  all  of  them,  nominally,  upon  the  staff  of  s®"- 
the   foreign   secretary's  office.     In  practice,  however, 
they  are  divided  into  two  classes,  for  home  and  foreign 
service ;  and  as  their  duties  require  them  to  be  at  the 
command  of  all  the  cabinet  ministers,  vacancies  in  their 
number  are  filled  up  by  each  of  the  secretaries  of  state, 
in  rotation.^ 

The  establishments  of  the  several  branches  of  the 
secretariat  are  regulated  by  order  in  council. 

The  secretaries  of  state  for  the  home  department  standing 
for  the  colonies,  and  for  India,  are  each  assisted  by  a  ^^^'^^^^ 
standing  counsel,  as  their  confidential  adviser  upon 
legal  questions.  There  is  no  special  counsel  for  the 
Foreign  Office,  but  legal  advice  required  by  that  de- 
partment is  given  by  the  law  officers  of  the  crown, 
assisted  by  counsel,  when  required.® 

The  Home  Secretary. 

The  secretary  of  state  for  the  home  department  has  Home 
direct  supervision  over  all  matters  relating  to  the  inter-  ■®^^**^* 
nal  affairs  of  Great  Britain  and  Ireland ;  but  England  is 
such  a  self-governing  country  that  a  large  proportion 
of  administrative  business   is   transacted  without  the 


*  Rep.  Com*,  on  Education,  Eyid.  men's  yalets.  Ist  Hep.  Oom*.  Dip]. 
146,  &c.  290,  33a-356,  Com.  Pap.  Serv.  to.  64,  Q2,  Com.  Pap.  1871, 
1866,  V.  6.  V.7. 

*  Murray's  Handbook,  p.  276.  •  Hans.  D.  v.  203,  p.  991.  As 
Foreign  Omce  messengers,  however,  to  the  eligibility  of  the  standing 
are  generally  taken  from  the  rank  of  counsel  to  sit  in  the  H.  of  0.  see 
officers  in  the  army ;   home  service  ante^  p.  329. 

messengers  from  the  grade  of  gentle- 


616  THE  DEPARTMENIS  OF  STATE. 

necessity  for  his  immediate  control.  His  duties  and 
responsibilities  are  principally  confined  to  the  main- 
tenance  of  the  internal  peace  of  the  United  Kingdom, 
the  security  of  the  laws,  and  the  general  oversight  in 
the  administration  of  criminal  justice. 
To  maitt.  The  home  secretary  is  especially  responsible  for  the 

Ucpew».   preservation  of  the  pubhc  peace,  for  the  due  adminis- 
tration of  the  criminal  law,  so  far  as  the  prerogative  of 
the  crown  is  concerned,  and  for  the  security  of  Ufe  and 
property  throughout  the  kingdom.     For  this  purpose, 
acting  in  the  name  of  the  sovereign,  he  exercises  by 
long  usage  extensive  powers  over  the  civil  and  miUtary 
authorities  of  the  country.     He  himself  is  a  magistrate, 
and  has  a  power  of  commitment  to  prison  by  warrant 
for  just  cause.'    So  far  as  regards  the  movements  of 
the  regular   army,  and   the   direction  of  the   militia, 
yeomanry,   and  volunteer    forces,   his   authority  was 
superseded  by  the  appointment,  in  1854,  of  a  secretary 
of  state  for  war.     But  in  the  suppression  of  riots  and 
tumults,  the  home  secretary  would  still  be  the  proper 
channel  for  conveying  her  Majesty's  commands  to  the 
lords-lieutenant  of  counties,  or  to  the  officers  in  charge 
of  districts,  placing  them  in  communication  with  the 
magistracy  upon  any  emergency,  and  directing  them 
how  to  act.^ 
To  control        All  government  prosecutions  are  instituted  by  the 
1  radon  of  homc  Secretary.     He  has  a  direct  controlling  power 
justice.      QY^r  the  administration  of  justice  and  police  in  the 
municipal  boroughs,  and  over  the  police  in  and  around 
London,  and  the  supervision  of  the  county  constabu- 
lary.^   He  also  exercises,  by  long  usage,  a  power  to 

'  Lord  Campbell,  in  6  E.  and  B.  retary  for  a  military  force  in  aid 

p.  853.   Lord  J.  Russell^  in  Hans.  B.  of  the  civil  power  in  England,  and  of 

Y.  92,  p.  356.  cases  wherein  magistrates  have  acted 

«  Hans.  D.  v.  131,  p.  237.    And  without     previous     application     to 

see  lb.  V.  169,  p.  198  ;  Kep.  of  Com-  government,  see  Com.  Pap.  1855,  v. 

missioners  on  the  Volunteer  Force,  32,  p.  669,  and  1856,  v.  1,  p.  621. 
Com.  Pap.  1862,  v.  27,  p.  89.    For  »•  Hans.  D.  v.  208,  p.  1087. 

returns  of  applications  to  home  sec- 
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examine  and  commit  for  trial  persons  charged  with 
offences  against  the  state;  and  he  may,  by  virtue  of 
recent  statutes,  direct  certain  fugitive  offenders  from 
France  and  the  United  States  of  America  to  be  dehvered 
to  their  respective  governments.  He  has  a  similar 
power  with  respect  to  colonial  offenders,  and  may 
authorise  the  execution  of  warrants,  under  which  they 
may  be  apprehended  and  returned  to  the  colonies  for 
trial. 

Other  duties  have  been  imposed  upon  the  home  Protection 
secretary  by  the  Acts  for  the  regulation  of  factory  ^y*^^» 
labour,  for  the  inspection  of  prisons,  of  burial  grounds, 
of  mines,  and  explosive  substances,  for  the  regulation  of 
labour  in  collieries,  and  under  the  Cruelty  to  Animals 
Act. 

The  home  secretary  has  the  general  oversight  and  criminal 
ultimate  control  in  all  matters  relating  to  prisons  (under  ™*"«"- 
the  Prison  Acts  of  1865  and  1877),  penitentiaries,  re- 
formatories, criminals,  and  the  administration  of  criminal 
justice.  He  is  especially  responsible  for  the  exercise  of 
the  royal  prerogative  in  the  reprieve  or  pardon  of  con- 
victed offenders,  or  the  commutation  of  their  sentences. 
Applications  for  the  exercise  of  the  prerogative  of 
mercy,  amounting  to  some  thousands  of  cases  in  a  year, 
occasion  great  labour  to  this  officer,  requiring  always 
his  personal  investigation  and  decision,  with  such  assist- 
ance as  may  be  derived  from  the  judges  before  whom 
the  case  in  question  has  been  tried.  Hence  he  is 
obhged  to  be  in  frequent  communication  with  the  pre- 
siding judges  at  the  assizes,  and  of  the  central  criminal 
court,  and  also  with  the  local  magistracy  throughout 
the  kingdom.*  Complaints  in  reference  to  the  conduct 
of  particular  magistrates  are  forwarded  (through  the 
lord-lieutenant  of  the  county)  to  the  home  secretary,  by 

*  Rep.  on  Off.  Sal.  Com.  Pap.    Bush,  El.  &  Bl.  Rep.  y .  5,  p.  344 ;  ante, 
1860,  V.  16,  Evid.  2887 ;  CampbelTB    v.  1,  p.  667. 
Chanc  v.  1,  p.  19  n. ;  Hamson  v. 


other 
duties. 
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whom  they  are  transmitted  for  the  consideration  of  the^ 
lord  chancellor. 

Am  by  reoent  legislation  questions  in  relation  to  local  and  mnni- 
cipal  govemment  have  been  largely  transferred  from  the  adminis- 
tration of  the  home  secretary  to  the  new  Local  Govemment  Board, 
and  as  the  Home  Office  is  largely  responsible  for  the  administration 
of  justice  and  the  maintenance  of  public  order,  it  has  been  suggested, 
by  men  of  special  administrative  experience,  that  the  office  of 
home  secretary  should  be  reorganised,  and  associated  with  that  of 
minister  of  justice.  The  legal  departments  commission  in  1874 
considered  this  question,  but  did  not  feel  at  liberty  to  pronounce 
decidedly  upon  it.J 

These  are  the  principal  duties  of  the  home  secretary, 
in  relation  to  administrative  affairs,  but  he  exercises 
controlling  powers,  under  the  provisions  of  several 
statutes,  in  respect  to  the  registration  of  births,  deaths 
and  marriages,  the  commutation  of  tithes,  the  enclosure 
of  commons,  small  debts  courts,  the  registration  of 
aliens,  &c.,  and  he  is  empowered  to  grant  certificates 
of  naturalisation,  conferring  civil  rights  as  British  sub- 
jects on  foreigners  of  good  repute  who  are  able  to 
produce  proofs  of  a  long  residence  and  intention  to 
continue  to  reside  in  the  United  Kingdom. 
Appoint-  The  home  secretary  has  the  formal  preparation  and 

honours,  authentication  of  such  royal  warrants,  grants,  approba- 
tions of  lords-lieutenant,  appointments,  patents,  licences, 
&c.,  as  do  not  specially  belong  to  the  other  branches 
of  the  secretariat,  or  to  the  Treasury.  All  such  matters 
pass  through  his  oflSce,  and  are  laid  by  him  before  the 
sovereign  for  signature  or  approbation.^  He  also  re- 
ceives all  addresses  to  the  Queen  (except  those  pre- 
sented at  levies),  and  all  memorials  and  petitions,  upon 
which,  if  respectfully  worded,  he  takes  the  royal  pleasure, 
and  conveys  the  same  to  the  persons  from  whom  they 
emanated,  acting  as  the  oflScial  channel  of  communica- 
tion between  the  sovereign  and  her  subjects. 


&c. 


J  Com.  Pap.  1874,  ▼.  24,  p.  683.       "^  First  Report  on  Fees,  1786,  p.  19* 
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The  home  secretary  recommends  to  the  sovereign 
for  the  honour  of  civil  knighthood.  By  long  custom, 
he  nominates  to  some  of  the  offices  in  the  gift  of  the 
crown,  and  many  offices  have  been  placed  in  his  gift  by 
recent  statutes.  In  his  patronage  is  included  that  of 
his  own  department  and  the  State  Paper  Office.  He 
nominates  the  keeper  of  the  records  in  the  Tower,  and 
the  chief  porter  of  the  Tower ;  the  military  knights  of 
Windsor,  and  the  almsmen  of  the  various  cathedrals ; 
also  the  chief  officers  of  the  Channel  Islands  and  the 
Isle  of  Man.  He  has  also  the  patronage  appertain- 
ing to  the  pohce  and  to  prisons,  and  the  appointment 
of  the  various  government  inspectors  of  factories, 
mines,  &c. 

His  authority  extends  over  England,  Wales,  and  Extent  of 
Scotland,  the  Channel  Islands,  and  the  Isle  of  Man,  and  lion.  ^^ 
he  is  the  organ  of  communication  between  the  cabinet 
and  the  vice-regal  government  of  Ireland,  for  which  he 
is  deemed  personally  responsible  ;  and  though  he  does 
not  interfere  actively  in  lesser  matters,  he  is  informed 
of  and  advises  upon  all  the  more  important  measures 
adopted  in  that  country. 

By  the  creation  of  the  office  of  secretary  for  Scot- 
land, in  1885  and  1887,  most  of  the  duties  affecting 
Scotland,  hitherto  performed  by  the  home  secretary, 
have  been  transferred  to  the  new  office. 

The  following  political  officers,  all  of  whom  are  Subordi- 
usually  in  ParUament,  are  subordinate  to  the  home  ^®.^^' 
secretary,  i.e.  the  parliamentary  under-secretary  for  the 
home  department,  the  two  law  officers  of  the  crown, 
the  president  and  secretary  of  the  local  government 
board,  the  chief  secretary  and  the  attorney-general  for 
Ireland.^ 

There  are  three  under-secretaries — a  permanent,  a 
parliamentary,  and  a  legal.     The  first  has  charge  of  the 

»  Rep.  on  Off.  Sal.  Com.  Pap.  1860,  v.  15,  Evid.  2737. 
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general  domestic  correspondence ;  the  second  conducts 
the  correspondence  with  Ireland,  Scotland,  and  the 
Channel  Islands,  together  with  parliamentary  business ; 
and  the  third  has  charge  of  the  legal  and  criminal 
business.  The  salary  attached  to  the  first  office  is 
2,000i.,  and  to  the  other  two  l,500i.  respectively. 
Much  information  in  regard  to  the  Home  Office,  and 
the  several  departments  subordinate  thereto,  will  be 
found  in  the  civil  service  estimates  for  the  year  ending 
March  31, 1888-9,  Glsss  ii.  No.  4. 

The  Foreign  Secretary. 

Foreign  The  dutics  of  the  secretary  of  state  for  foreign  affairs 

are  not  so  varied  as  those  of  the  other  secretaries,  but 
they  are  nevertheless  most  influential  and  laborious.^ 
He  is  the  official  organ  and  responsible  adviser  of  the 
/  crown  in  all  communications  between  Great  Britain  and 
foreign  powers.  The  constitution  vests  in  the  crown 
the  conduct  of  all  foreign  negotiations,  and  the  foreign 
secretary  is  the  minister  charged  with  this  duty.  He 
negotiates  all  treaties,  leagues  and  aUiances  with  foreign 
states,  either  directly  with  their  representatives  in  this 
country,  or  through  the  British  ministers  abroad.  It  is 
his  duty  to  afford  protection  to  British  subjects  residing 
/  abroad,  to  enquire  into  their  complaints,  and  to  demand 
redress  and  satisfaction  for  any  injuries  they  may  sus- 
tain at  the  hands  of  foreigners.  He  introduces  to  his 
sovereign  all  foreign  ministers  accredited  to  the  British 
government ;  he  enquires  into  and  redresses  their  just 
complaints,  and  maintains  their  privileges  inviolate. 

He  keeps  the  ministers  of  foreign  governments  in- 
formed of  any  acts  of  his  own  government,  or  of  her 
Majesty's  subjects,  which  may  be  liable  to  misconstruc- 


"1  Ordinarily  mucli  more  laborious    9;  Amos,  Eng.  Const,  ed.  1S75,  p. 
than    that   of    the    Home   Office.    219. 
Ashley,  Life  of  Palmerston,  v.  2,  p. 
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tion,  explaining  their  nature  and  purport ;  and  it  is  his 
duty  to  maintain,  as  far  as  possible,  a  friendly  under- 
standing with  foreign  powers,  while  he  loses  no  oppor- 
tunity of  advancing  the  interests  of  his  own  country. 
On  such  matters  he  is  in  regular  and  frequent  commu- 
nication with  the  diplomatic  agents  of  the  British 
government  abroad,  and  receives  from  them  like  infor- 
mation and  explanations  from  the  governments  to  which 
they  are  accredited. 

The  foreign  secretary  grants  passports  to  native- 
born  or  naturalised  British  subjects  going  abroad,  under 
the  regulations  in  force  concerning  the  same. 

Intimately  connected  with  this  department  of  state  Ministers 
are  the  ambassadors,  diplomatic  agents,  and  consuls,  ^um^^" 
accredited  or  employed  in  foreign  countries;  in  fact,  the 
diplomatic  service  may  properly  be  regarded  as  a  portion 
of  the  Foreign  Office  serving  abroad.  They  are  the  eyes, 
and  ears,  and  tongues  by  which  the  British  government 
sees,  and  hears,  and  speaks  in  its  foreign  relations/ 

Formerly,  it  was  customary  that  the  representatives 
of  the  British  crown  at  all  the  great  courts  should  be 
known  poUtical  adherents  of  the  party  in  power,  and 
the  heads  of  the  principal  missions,  such  as  Paris, 
Vienna,  BerUn,  Constantinople,  and  St.  Petersburg,  were 
removed  on  a  change  of  administration  at  home.  But 
while  it  is  certainly  important  that  the  ambassadors  at 
the  great  courts  should  have  the  political  confidence  of 
the  government  of  the  day,  it  has  not  latterly  been  the 
rule  to  change  these  officers  on  the  appointment  of  a 
new  ministry."    The  practice  is  now  conformed  to  the 


»  Murray's  Handbook,  176-178.  Paris  in  1862,  was  the  first  who  re- 
See  p.  178,  where  the  respective  mained  in  office  under  successive 
positions  of  the  different  diplomatic  administrations.  Rep.  Com*.  Diplom. 
agents  are  defined,  and  their  duties  Serv.  Com.  Pap.  1870,  v.  7,  Evid, 
described.  And  see  ante,  vol.  1,  p.  4460.  And  see  Mr.  Otway's  Evid, 
866.  lb.  1st  Rep.  p.  63,  Com.  Pap.  1871, 

•  See  ante,  vol.  1,  p.  619.     Lord  v.  7. 
Cowley,    appointed   ambassador   at 
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pystem  which  prevails  on  the  continent,  where  foreign 
ministers  are  considered  as  being  totally  independent 
of  any  political  party,  and  as  the  mere  organs  of  the 
government  by  whom  they  are  employed.  In  general, 
the  foreign  policy  of  the  British  government  is  so  uni- 
form and  consistent,  that  it  is  not  difficult  for  a  minister 
to  carry  out  instructions  from  secretaries  of  state  of 
different  political  opinions.  If,  however,  he  has  become 
personally  committed  to  a  particular  policy,  a  new 
foreign  secretary,  on  taking  office,  would  naturally 
consult  him  as  to  whether  he  could  conscientiously  and 
zealously  carry  out  instructions  of  a  different  descrip- 
tion, more  especially  if,  being  a  member  of  the  House 
of  Lords,  he  should  have  voted  against  the  incoming 
administration ;  because  it  is  necessary  for  the  benefit 
of  the  state  that  there  should  be  reciprocal  confidence 
between  the  foreign  secretary  and  the  agents  of  the 
crown  in  other  countries.* 
Foreign  The  leading  features  of  our  foreign  policy  are — to 

^^°^'  promote  and  extend  our  commercial  relations,  not  to 
interfere  unnecessarily  in  the  affairs  of  other  countries, 
and  to  endeavour,  as  far  as  we  legitimately  can,  to  pro- 
mote the  good  government  and  prosperity  of  other 
countries.  The  poUcy  of  England  in  this  respect  is 
consistent,  and,  to  a  certain  degree,  unchanging ;  and 
there  is  no  reason  why  ministers  at  the  smaller  missions, 
at  all  events,  should  not  always  be  able  to  carry  out  a 
policy  of  this  kind." 
Official  Correspondence  between  the  foreign  secretary  and 

^^  ministers  at  the  different  courts  abroad,  together  with 
all  public  papers  on  diplomatic  questions,  are  preserved 
and  deposited  in  the  archives  of  the  Foreign  Office,  for 


corre- 
Bpon- 
dence. 


«  Rep.  of  Com*,  on  Dipl.  Serv.  Hans.  D.  v.  169,  p.  1940. 
pp.  89,  104,  179,  Com.  Pap.  1861,  «  Rep.  Com*.  Dipl.  Serv.  Lord 

V.  6  ;    lb,  pp.   60,  171,  189,  .359,  Clarendon's  evidence,  p.  110.    And 

Com.  Pap.  1870,  v.  7.      And  see  see  p.  179,  Com.  Pap.  1861,  v.  6. 
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further  oflScial  reference,  or  for  purposes  of  historical 
enquiry.  These  documents  are  retained  in  the  office 
hbrary  until  it  becomes  necessary  on  account  of  their 
bulk  to  send  the  earlier  portions  to  the  State  Paper 
Office.^ 

Communications    frequently  pass  between  public  Private 
officers  on  foreign  service  and  the  Foreign  Office  by  spon- 
means  of  private  letters.'^    This  is  done  in  cases  where  ^®^^- 
the  interests  of  the  pubhc  service  require  that  freedom 
of  communication,  coupled  with  mutual  confidence  and 
secrecy,  should  be  maintained.    These  letters  are  strictly 
secret,  and  cannot  be  produced  without  the  consent  of 
the  individual  from  whom  they  emanated,  unless,  as 
sometimes  occurs,  they  are  formally  made  public  letters, 
by  a  subsequent  act  on  the  part  of  the  writer.*    The 
rules  respecting  private   correspondence   between  the 
Foreign  Office  and  the  ministers  abroad  have  been  thus 
stated.     No  instructions  on  which  any  servant  of  the 
crown  is  required  to  act  should  be  sent  in  a  private 
letter,  unless  also  accompanied  by  a  public  despatch. 
Iietters  or  despatches  marked  *  private  and  confidential,' 
if  written  in  regular  form  on  large  paper,  are  usually 
considered  as  part  of  the  public  correspondence,  sub- 
ject, as  regards  publicity,  to   the   discretion    of   the 
secretary  of  state ;  but  private  letters  between  public 
functionaries,   although   relating   to   public   affairs,  if 
marked  *  private,'  and  written   in   the  usual  form  of 
private  personal  correspondence,  are  very  rarely  seen 
by  any  one,  except  the  foreign  secretary  himself,  and 
perhaps  the  prime  minister ;  and  they  ought  not  to  be 
communicated  to   the  public  without  the  consent  of 
the  writer.     Copies  of  all  private  and  confidential  de- 

*  See  Grenville  Papers,  v.  8,  p.  »  Ante,  vol.  1,  p.  868.    See  Sir 

810  n. ;  Rep.  Com«.  Dip.   Serv.  p.  James   Graham's    explanation    and 

116,  Com.  Pap.  1870,  ▼.  7  ;  lb,  let  justification   of  this  system  in   his 

Hep.  Appx.  No.  3  (Librarian's  duties),  evidence  before  the  SelJastopol  Com*. 

Com.  Pap.  1871,  v.  7.  Com.  Pap.  1864-6,  v.  9,  pt.  3,  pp. 

^  Hans.  D.  v.  167,  p.  1182.  273-276. 


corre- 
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dence. 
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Private      spatches  axe  left  on  record  in  the  office  of  the  embassy, 

corre-  '^  i-i  /».  t  i 

spon-  but  no  record  is  kept  of  private  correspondence/  As 
a  matter  of  usage,  the  foreign  secretary  is  not  bound 
to  place  those  private  letters  even  in  the  hands  of  his 
sovereign.  They  may  occasionally  be  communicated  \o 
his  colleagues  in  office,  but  they  come  so  frequently, 
and  the  other  ministers  are  so  absorbed  in  their  own 
departments,  that  they  would  seldom  care  to  see  or 
have  leisure  to  peruse  them.  Upon  quitting  office,  the 
foreign  secretary  takes  them  with  him,  and  they  there- 
fore form  no  part  of  the  record  of  our  diplomatic 
transactions  or  authentic  history."  Though  it  is,  in 
fact,  *  entirely  in  the  discretion  of  the  secretary  of  state 
to  make  use  of  information  conveyed  in  private  letters 
in  any  way  which  he  pleases,'  and  to  cause  such  letters 
to  be  '  made  public  and  printed,'  if  he  think  fit.* 

The  practice  of  private  diplomatic  correspondence 
between  the  foreign  secretary  and  the  diplomatic  ser- 
vants of  the  crown  has  been  severely  animadverted 
upon  in  Parliament,**  but  all  those  who  had  filled  the 
office  of  foreign  secretary,  together  with  other  eminent 
and  experienced  pubhc  men  who  were  examined  upon 
the  subject  before  the  committee  on  diplomatic  service 
in  1861,  concurred  in  the  opinion  that  it  was  necessary 
and  of  great  pubhc  advantage.  This  will  more  fully 
appear  from  the  following  abstract  of  evidence  given 
before  that  committee.  Lord  Wodehouse  (the  poHtical 
under-secretary  for  foreign  afiairs)  said  that  he  thought 
it  indispensable  that  there  should  be  a  private  corre- 
spondence kept  up  between  the  foreign  secretary  and 
the  heads  of  missions  abroad  ;  but  all  matters  of  pubUc 


y  Hans.  D.  v.  167,  pp.  91-102 ;  ^  lb,  pp.  91,  804,  2113.    See  also 

Rep.  of  Com«.  on  Diplo.  Service,  pp.  Smith's  Pari.  Remembrancer,  1857-8, 

167,  211,  Com.   Pap.   1861,  v.  6 ;  p.  29,    with    precedents  reepectin^r 

and  see  ant^^  vol.  1,  p.  359.  private     correspondences     between 

■  Mr.  Disraeli,  Hans.  D.  v.  157,  English  miuisters  and  ambassadors 

p.  304;  and  see  pp.  1179,  1181.  abroad. 

•  lb,  p.  2134. 
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importance  should  be  formally  recorded  in  despatches,  Wvate 
80  that  there  may  be  a  complete  record  at  the  Foreign  ^T-' 
Office  of  all  the  transactions  of  the  government  with  ^®^^' 
foreign  powers,  and  a  private  letter  should  only  be 
supplementary  to  a  public  despatch,  containing  perhaps 
particulars  of  a  private  nature,  which  it  might  be  de- 
sirable to  communicate,  although  inexpedient  to  record 
in  a  public  document.  It  is  often  desirable,  moreover, 
for  a  minister  of  the  crown  to  communicate  freely  and 
confidentially  to  a  foreign  minister  upon  subjects  of 
public  political  interest  at  home,  so  as  to  put  him  in 
possession  of  English  views  and  opinions  on  matters 
upon  which  it  may  be  essential  that  he  should  be  in- 
formed.*' Lord  Clarendon  (ex-foreign  secretary)  said 
that  it  would  be  totally  impossible  to  carry  on  the 
business  of  the  Foreign  Office  with  our  agents  abroad 
unless  by  writing  private  letters.  Such  letters  were 
never  intended  to  supersede  public  instructions,  but 
were  always,  in  fact,  either  commentaries  or  explana- 
tions of  public  despatches,  and  were  meant  to  afford 
information,  of  mutual  use  and  benefit,  which  it  would 
be  neither  desirable  nor  perhaps  proper  to  make  a 
matter  of  instruction,  or  the  subject  of  a  public  de- 
spatch. But  the  notion  that  this  is  made  use  of  to 
carry  on  a  system  of  secret  diplomacy,  and  that  one  set 
of  despatches  is  written  to  be  really  acted  upon,  and 
another  set  to  be  laid  before  Parliament,  is  utterly  with- 
out foundation.*  Secret  and  confidential  despatches, 
not  being  of  the  nature  of  private  letters,  constantly 
pass  between  the  foreign  secretary  and  ministers  abroad. 
Lord  Stratford  de  Eedchffe  (the  eminent  diplomatist) 
considered  it  unadvisable  to  impose  restrictions  upon 
the  practice  of  private  correspondence.  He  conceived 
the  use  of  private  correspondence  to  be  to  afford  a 

*  Rep.  of  Com».  on  Dipl.  Service,    This  was  fully  corroborated  by  Lord 
pp.  96,  97,  Com.  Pap.  1861,  v.  6.  Cowley,  p.  223,  and  by  Lord  John 

*  lb,  p.  106,  Com.  Pap.  1861,  t.  6.    Russell,  p.  308. 
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Prifate  clearer  view  of  the  scope  and  intent  of  the  official 
spon-  instructions,  and  as  intended  to  convey  suggestions,  or 
dence.  information,  without  being  trammelled  by  the  formal- 
ities of  official  correspondence,  or  exposed  to  the  pub- 
licity which  frequently  attends  the  same.  But  anything 
which  has  the  effect  of  contradicting  in  private  what  is 
made  matter  of  instruction  in  the  pubUc  correspondence, 
or  anything  that  produces  an  action  in  public  affairs  of 
which  the  pubhc  correspondence  affords  no  trace,  is 
open  to  objection  and  liable  to  abuse.®  The  necessity 
for  private  correspondence  arises  partly  from  the  lia- 
bDity  to  publicity  of  everything  that  is  official.  The 
secretary  of  state  must  have  reasons  for  wishing  minis- 
ters abroad  to  understand  exactly  the  views  of  the 
government  and  the  motives  of  their  poUcy,  which 
could  scarcely  be  stated  fully  in  a  public  despatch  ;  and 
the  private  correspondence  enables  an  agent  to  put 
himself  more  completely  in  the  position  of  his  govern- 
ment. Moreover,  this  practice  is  not  of  recent  in- 
troduction, but  has  been  uniformly  followed,  in  the 
recollection  of  our  oldest  diplomatists.' 

The  practice  of  addressing  confidential  letters  to  departments  of 
the  government  is  not  confined  to  questions  of  diplomacy.  It  is  re- 
sorted to  by  officers  employed  in  special  services  of  other  kinds,  where 
they  have  matters  to  communicate  that  are  either  too  unimportant, 
or  too  peculiar  to  be  made  the  subject  of  a  public  despatch.  If 
either  House  insists  on  the  production  of  such  confidential  docu- 
ments, the  obvious  result  will  be  that  they  will  cease  to  be  written. 
*'  The  practice  only  exists  on  the  faith  that  Parliament  will  not  call 
for  the  production  of  private  documents  of  tins  kind,  written  in  the 
expectation  that  they  will  be  treated  as  confidential/  ' 

Language         ^  regard  to  the  language  in  which  diplomatic  inter- 

of  dipio-    course  is  conducted  by  the  representatives  of  the  British 

government,  with  the  agents  of  foreign  states,  it  was 


•  Rep.  of  Com*,  on  Dipl.  Service,         »  Sir  G.  Lewis,  Hans.  D.  v.  165, 
p.  167.    Com.  Pap.  1861,  v.  6.  p.  298 ;  and  see  ante,  voL  1,  pp.  440- 

f  /A.  pp.  168,  211.  441. 
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formerly  the  practice  to  use  the  French  language,  gene-  Language 
rally,  throughout  the  European  kingdoms.  But  in  the  ^If ^*^" 
year  1800,  by  direction  of  King  George  m.  and  Lord 
Grenville,  the  then  foreign  secretary,  a  different  rule 
was  adopted,  as  regards  the  English  court ;  and  the 
ministers  accredited  to  the  court  of  St.  James,  by  foreign 
powers,  were  then  begun  to  be  addressed  in  the  English 
language.  It  is  doubtful  whether  the  practice  was  at 
this  time  extended  to  communications  from  British 
ministers  abroad  to  the  ministers  at  foreign  courts.  But 
Lord  Castlereagh,  when  with  the  army  in  1812,  wrote 
in  English  to  foreign  sovereigns  and  their  ministers.  In 
1823,  Mr.  Canning  directed  the  British  minister  at  Lis- 
bon to  use  the  English  language,  and  in  1826  he  gave 
the  same  direction  to  the  British  minister  at  Berlin, 
though  he  allowed  the  English  notes  to  be  accompanied 
by  a  translation.^  The  question  was  again  revived  in 
Kussia  and  Austria  in  1831  and  1834,  and  ruled  the 
same  way ;  it  was  again  so  ruled  by  Lord  Aberdeen  in 
1844 ;  and  lastly,  in  1851,  it  was  further  ruled  that 
translations  should  not  be  sent  with  English  notes,  as 
in  that  case  foreign  governments  would  deal  with  the 
translation  as  though  it  were  an  original  document. 
And  now  it  is  only  under  very  peculiar  circumstances 
that  a  British  minister  would  be  authorised  to  accom- 
pany an  official  note  with  a  translation  in  the  language 
of  the  country  wherein  he  resided.  The  change  of  rule 
is  justified  partly  because  all  despatches  of  the  Queen's 
ministers  are  liable  to  be  produced  in  Parliament,  and 
ought  therefore  to  be  originally  written  in  the  language 
in  which  they  must  be  produced ; '  and  partly  be- 
cause it  is  not  considered  dignified  for  England  to  be 


^  See   Stapleton's  Oanning  and  tranalated  into  English.    It  is  only 

his  TimeSy  pp.  49-54.  in  exceptional  cases,  and  to  prevent 

'  Documents  in  foreign  languages  delay,  tnat  this  practice  is  departed 

when  communicated  to  Parliament  from.    Hans.  D.  ▼.  201,  p.  742. 
by  the  Foreign  OfHce  are  as  a  rule 

8  s  2 
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dependent  upon  France  for  the  language  of  diplomatic 
communications^  A  similar  rule  has  been  adopted  by 
the  German  courts,  who  used  formerly  to  write  in 
French.  In  Spain,  Portugal,  and  Naples  it  has  always 
been  customary  to  use  the  language  of  the  country,  and 
at  the  present  time  the  exclusive  use  of  French  has  been 
generally  given  up  in  the  diplomatic  service  abroad. 
The  exception  is,  in  communications  from  the  Porte  to 
the  heads  of  missions  at  Constantinople,  which  are 
generally  made  in  French,  although  on  solemn,  or  very 
formal  occasions,  the  Turkish  language  is  used.^ 
Tele-  j^  large  portion  of  the  government  correspondence 

*^°*  is  now  conducted  through  the  electric  telegraph ;  but 
this  does  not  diminish  the  work — ^it  rather  increases  it, 
and  makes  it  more  diflScult.  The  telegrams  are  sent  in 
cipher,  and  the  answers  thereto  commimicated  in  the 
same  form.  The  government  afterwards  publishes  the 
substance  of  these  despatches,  although  in  different 
phraseology  to  the  original  draft.* 
ki^FOT^  In  all  the  great  departments  of  state,  with  the  ex- 
offioe.  ception  of  the  Foreign  Office,  a  great  deal  of  the  business 
which  comes  before  them  is  necessarily  decided  by  the 
subordinate  officials.  But  it  is  not  considered  saie  to 
allow  any  decision  to  be  given  in  the  Foreign  Office . 
without  the  knowledge  and  consent  of  the  secretary 
of  state."  In  point  of  fact,  every  paper  of  any  import- 
ance that  is  not  of  a  merely  routine  character,  or  upon 
which  any  decision  is  to  be  founded,  or  action  taken, 
comes  under  the  personal  notice  of  the  secretary  of 
state.^ 

No  important  political  instruction  is  ever  sent  to  any 


>  Eep.  of  Oom*.  on  Dipl.  Servioei         "  Earl  RuBsell,  Rep.    Com*,  on 

pp.  83, 72,  Com.  Pap.  1861,  v.  6.  Education,  Com.  Pap.  1865,  v.  6. 

k  lb.  pp.  24,  26,  82, 161.  EvicL  8022, 8068. 

*  Under-eec.  Layard,  in  Hnns.  D.         "  Sec.  Lord  Stanley,  Hans.  D.  y. 

V.  175,  p.  1388  ;  Rep.  Com*.  Dipl.  190,  p.  607.    See  Mr.  Otwa/e  Evid. 

Service,  pp.  72,  125,  293,  Com.  Pap,  let  Rep.  DipL  Serv.  pp.  58, 61,  Com. 

1870,  V.  7.  Pap.  1871,  v.  7. 
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British  minister  abroad,  and  no  note  addressed  to  any 
foreign  diplomatic  agent,  without  the  draft  thereof  being 
first  submitted  to  the  prime  minister,  in  order  that  the 
pleasure  of  the  crown  may  be  taken  thereupon  ;  and  if 
either  the  sovereign  or  the  prime  minister  suggest 
alteratioM  in  such  a  document,  they  are  either  made  or 
the  despatch  is  withheld  .*"  The  manner  in  which  de- 
spatches from  and  to  her  Majesty's  ministers  abroad  are 
communicated  to  the  Queen,  and  to  the  cabinet  ministers 
generally,  has  been  thus  described : — *  When  the  secre- 
tary of  state  has  given  his  directions  on  the  despatches 
which  arrive  from  abroad,  or  has  not  seen  occasion  to 
give  orders,  the  despatches — and  in  matters  of  import- 
ance the  drafts  of  answers,  when  approved  by  the 
secretary  of  state — are  sent  by  the  senior  clerk  of  the 
division  to  the  prime  minister  first,  then  to  the  Queen 
(in  case  of  important  drafts,  for  her  Majesty's  approval^ 
previously  to  their  being  sent  ofi) ;  and  they  are  after- 
wards circulated  among  the  cabinet  ministers  generally* 
But  the  boxes,  on  their  way  to  the  prime  minister,  ought 
to  pass,  in  the  first  instance,  through  the  hands  of  the 
under-secretary  of  state  under  whose  direct  superintend- 
ence the  correspondence  of  the  several  countries  is  not 
placed,  and  he  is  thus  enabled  to  make  himself  ac- 
quainted with  matters  of  pohtical  interest  recorded  in 
that  correspondence.'  ^ 

•  Hana.  D.  y.  119,  p,  106.    Thiu  Trade  with  Foreign  Nations,  pp.  73r 

rule  is  more  expliciUy  stated  in  a  75,  Com.  Pap.  1864,  y.  7.    It  was 

memorandum  addressed  to  Lord  Pal*  written  by  tne  Rt.  Hon.  E.  Ham- 

merston,  when  foreign  secretary,  in  mond,  permanent  under-secretary  for 

1850y  by  oonunand  of  the  Queen.  See  fi>reign  affiurs,  ^nd  is  qufiintly  entitled 

mite,  p.  .266.    In  regard  to  corrections  <  The  A,dyentnree  of  a  Paper  in  th^ 

in  despatches  by  the  crown,  see  ante,  Foreign  Office.'    Hr.  Hammond  en- 

yoL  1,  p.  288*,  tered  the  service  in  1<824,  and  owin^ 

'  From  an  official  statement,  exr  to  his  extraordinary  seal  and  ability, 

plaining  in  detail  the  oivamsation  of  rose  firom  a  junior  clerkship  to.  per* 

the  Foreign  Office,  and  the  system  manent  under-secretary ,whicn,  as  Ld. 

npon  which  the  business  is  conducted  Olareodon  said,  is  probably '  the  most 

therein,  in  Rep.  of  Oom*.  on  DipL  ipt^resting  place  in  the  goyemment.^ 

Servjpp,  74-76,  Com.  Pap.  1861,  y.  Rep,  DipL  Sery.  p.  286,  Oom.  Pap. 

6.    This  memorandum  will  ^Iso  be  1870,  y.  7 ;  1st   Kep.  p.  57,.  Conu 

found  in  the  Rep.  of  the  Com*,  on  Pap.  1871,  y.  7. 
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BTisiBesi  In  the  offices  of  the  other  branches  of  the  secretariat 

offic^^      the  whole  of  the  work  passes  through  the  hands  of  the 
permanent  under-secretary,  while  the  political  under- 
secretary has  a  general  supervision  of  all.     But  in  the 
Foreign  Office  a  somewhat  different  system  necessarily 
prevails.     It  is  there  considered  essential  that  the  most 
important  work  should  be  in  the  hands  of  the  permanent 
under-aecretary  ;  because  a  change  of  government  may 
occur  at  any  time,  and  a  new  secretary  of  state  and 
political  under-secretary  may  come  in  who  have  no 
special  acquaintance  with  foreign  affairs,  so  that  if  large 
portions  of  the  important  business  were  not  advisedly 
concentrated   in  the  hands  of  the  permanent  under- 
secretary,  very  serious    inconvenience    might    occur. 
Moreover,  a  rapid  transaction  of  business  is  of  greater 
importance  in   the  Foreign  Office  than  in  any  other 
pubUc  department,  and  that  is  greatly  facilitated  by  the 
present  system  of  dividing  the  whole  business  into  two 
parts,  between  the  two  under-secretaries,  allotting  to  the 
permanent  under-secr<*tary  decidedly  the  most  important 
share.     Each  of  the  two  under-secretaries  has  certain 
countries  in  his  charge;  and  the  general  supervision 
and  management,  under  the  secretary  of  state,  of  the 
correspondence  of  those  countries,  belongs  to  the  under- 
secretary in  whose  division  they  are  placed.     At  the 
same  time,  each  sees  the  business  after  it  has  passed 
through  the  hands  of  the  other,  which  ensures  a  sufficient 
acquaintance  with  details  on  the  part  of  both,  and  the 
pariiamentary  under-secretary  is  kept   sufficiently  in- 
formed, by  daily  consultation  with  his  colleague,  of  the 
course  of  business,  so  as  to  be  enabled  to  answer  all 
parliamentary  enquiries.^    But  the  entire  management 

•»  Rep.  €Som«.  on  Dipl.  Serv.  pp.  1,  when  an  under-secretanr  has  served 

94,  95,  Com.  Pap.  1861,  v.  6;  lb,  well  and  for  some  time,  he  may  daim 

p.  3(30,  Com.  Pap.  1870,  y.  7 ;  id.  Ist  an  appointment   as   minister   to    a 

iiep.  p.  119,  Com.  Pap.  1871,  v.  7.  foreign  court.     Earl  of  Clarendon, 

But  see  Hans.  D.  v.  190,  p.  r<y8.    It  Rep.  Dipl.  Serv.  Evid.  3474,  3863 

is  a  rule  of  the  Foi-cign  Office  that  Com.  Pap.  1870,  v.  7. 
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of  the  office,  including  finance,  is  in  the  hands  of  the 
permanent  under-secretary/ 

The  Foreign  Office  is  advised  on  business  involving 
principles  of  international  law  and  points  of  English  law 
by  the  attorney  and  solicitor-general. 

Pursuant  to  a  recommendation  of  the  committee  on 
trade  with  foreign  nations,  in  1864,  a  new  division  was 
created  in  the  Foreign  Office,  styled  *  the  commercial  Com- 
and  consular  division,'  consisting,  Jsis  other  divisions  in  division, 
this  office,  of  a  senior  clerk,  an  assistant  clerk,  and  such 
a  proportion  of  junior  clerks  as  circumstances  may 
require.  This  division  is  charged  with  conducting  all 
correspondence  on  commercial  matters  with  the  repre- 
sentatives of  foreign  powers  in  England,  with  the  Board 
of  Trade,  and  other  departments  of  her  Majesty's  govern- 
ment, and  with  commercial  associations  and  private 
persons,  at  home  and  abroad,  except  in  China,  Japan, 
and  Siam,  which  is  conducted  as  heretofore.  Also,  in 
conjunction  with  the  treaty  department,  it  deals  with 
all  matters  bearing  on  negotiations  for  treaties  of  com- 
merce. It  likewise  corresponds  with  British  consuls 
abroad  on  matters  strictly  commercial.  This  depart- 
ment is  placed  under  the  immediate  supervision  and 
control  of  the  parHamentary  under-secretary  for  foreign 
affairs,  in  order  that  foreign  commercial  questions  may 
be  represented  in  the  House  of  Commons."* 

In  1872  the  commercial  department  was  reorganised 
and  separated  from  the  consular  branch.*  It  has  since 
given  great  and  increasing  satisfaction  to  the  mercantile 
community."* 

Since  1856  the  secretaries  of  embassy  and  legation 
have  been  required  to  make  periodical  reports  to  the 

'  Rep.  Com*.  Dipl.   Serv.  Evid.  Becretary)  cited  in  Hanfl.  D.  v.  177,  p. 

729,  4482,  Com.  Pap.  1870,  v.  7 ;  lb,  1880. 

p.  60,  Com.  Pap.  1861,  v.  6;  Rep.  •  Hans.  D.  v.  209,  p.  1155.    And 

CJorn*.  on  Trade,  Evid.  2109,  Com.  see  Mr.  Kennedy's  Evid.  in  R^.  on 

Pap.  1864,  V.  7.  Pipl.  Sery.  Com.  Pap.  1872,  v.  7. 

•  Minute  by  Earl  Russell  (foreign         *  lb,  v.  232,  p.  731. 
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Foreign  Office  on  matters  of  general  interest,  more 
especially  concerning  the  commerce,  industry,  and 
statistics  of  the  countries  in  which  they  reside,  for  the 
information  of  her  Majesty's  government.  These  re- 
ports are  pubUshed  for  the  benefit  of  the  public,  and  are 
invariably  laid  before  Parliament.  They  are  often  of 
special  value  and  public  utility.'' 

All  matters  relating  to  the  discipline  of  the  office 
rest  with  the  permanent  under-secretary.  And  it  is  a 
rule  of  the  Foreign  Office  that  only  the  under-secretaries 
communicate  with  the  secretary  of  state. 

The  foreign  secretary  has  the  appointment  of  all 
ambassadors,  ministers,  and  consuls  accredited  from 
Great  Britain  to  foreign  powers.  Promotions  in  this 
service  are  made  by  selection,  and  not  according  to 
seniority.  He  also  makes  all  appointments  connected 
with  the  Foreign  Office.^  Formerly  it  was  the  custom 
for  the  head  of  the  mission  to  appoint  his  own  attaches ; 
but,  since  the  time  of  Mr.  Canning,  such  appointments 
have  been  entirely  in  the  hands  of  the  secretary  of  state. 
If  the  head  of  a  mission  chooses  to  select  his  own  private 
secretary,  he  must  pay  him  out  of  his  own  pocket.  But 
though  attach^  are  now  appointed  by  the  secretary  of 
state,  they  are  rarely  chosen  from  mere  party  considera- 
tions, and  they  are  required  to  pass  an  examination 
before  the  civil  service  commissioners  before  they  can 
enter  upon  the  performance  of  their  duties,  and  another 
examination  in  the  interval  between  the  grant  of  a 
commission  as  third  secretary,  and  that  of  a  commission 
as  second  secretary.^ 

Pursuant  to  the  recommendations  of  the  committee 


Rap.  DipL  Serv.  pp.  3, 108, 262,    of  23  Apr.  1869,  in  Rep.  Com*.  DipL 


Com.  Pap.  1870,  v.  7 ;  Hans.  D.  v. 
196.  p.  676. 

'  See  Ist  and  2Dd  Rep.  Com*. 
DipL  Serv.  Com.  Pap.  1871,  v.  7. 

'  See  Regolations  for  Dipl.  Serv. 


Serv.  p.  411,  Com.  Pap.  1870,  v.  7. 
For  reguiatioDB  of  a  previous  data, 
aee  p.  &9.  For  1872,  see  Com.  Pap. 
1873,  V.  76,  p.  246. 
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of  the  House  of  Commons  on  the  diplomatic  service  in 
1861,  various  regulations  for  the  governance  of  that 
service  were  framed  by  the  foreign  secretary,  and  re- 
vised at  different  periods  from  1862  to  1872.  These 
regulations,  which  chiefly  concern  the  appointment, 
examination,  salaries  and  allowances  and  general  duties 
of  the  service,  and  more  particularly  of  its  junior  mem- 
bers, were  laid  before  the  House  of  Commons,  in  1868 
and  1873,  together  with  a  comparison  of  the  salaries 
and  allowances  of  her  Majesty's  diplomatic  servants 
under  the  scales  of  1831  and  1868." 

For  a  long  period  anterior  to  the  year  1785  it  was  customary  for  Foreign 
some  &ye  or  six  of  the  principal  clerks  in  the  Foreim  Office  to  act  Office 
as  agents  on  behalf  of  British  ministers,  consuls,  and  other  diplo-  ^ 
matic  servants  of  the  crown  abroad,  receiving  and  forwarding  to 
them  their  salaries,  transmitting,  when  opportunity  offered,  their 
private  correspondence,  and  other  things  they  might  occasionally 
require,  and  generally  fulfilling  any  services  suitable  for  a  private 
and  confidential  agent.  For  such  service  these  gentlemen  were 
aUowed  to  retain  a  small  percentage  (usually  one  per  cent,  or  there- 
abouts) from  the  salary  of  their  employers,  it  being  optional,  how- 
ever, with  everyone  to  avail  himself  of  their  services  or  not.  The 
expediency  of  abolishing  this  practice  was  mooted  from  time  to  time 
in  the  House  of  Commons,'  and  engaged  the  attention  of  various 
parliamentary  committees,  on  the  ground  that  it  was  inconsistent 
with  the  rules  laid  down  for  the  governance  of  other  public  depart- 
ments. But  it  was  repeatedly  shown  that  the  Foreign  Office,  from 
the  secrecy  and  promptitude  with  which  its  communications  with 
its  several  representatives  and  servants  abroad  must  needs  be  con- 
ducted, was  in  an  exceptional  position  ;  that  undeniable  public 
advantages  had  ensued,  as  well  to  the  office  itself  as  to  the  service 
generally,  from  the  continuance  of  this  practice ;  and  that,  upon 
the  testimony  of  successive  foreign  secretaries,  and  other  high  public 


•  Oom.  Pap.  1867-8,  v.  40,  pp.  Com.  Pap.  1870,  v.  7.    See  as  regards 

299,    316.      This    committee  made  paid  attaches,  or  as  they  are  now 

seven  recommeodatioiis,  for  improve-  termed,  third  secretaries  to  embassies, 

ments  in  the  routine  of  diplomatic  Rep.  Com".  Pub.  Accts.  Erid.  1830, 

service.    Six  were    carried  out  by  Com.  Pap.  1866,  v.  10 ;  Ist  Rep.  Com*, 

government;  but  the  seventh,  for  in-  Dip!.  Serv.  Com.  Pap.  1871,  v.  7. 
crease  in  salaries,  &c.  of  larger  mL»-  *  Hans.  D.  v.  164,  p.  662 ;  lb,  v. 

sions,  was  not  approved.  Hans.  D.  v.  192,  pp.  030,  932. 
171,  p.  1667  ;  Rep.  Dipl.  Serv.  p.  1, 
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^^ifini  functionaries,  for  a  number  of  years  past,  there  had  been  an  entire 
agencies  absence  of  irregularity  or  abuse  in  connection  with  the  same.-  It 
therefore  remained  in  operation  until  1870,  subject,  however,  to 
various  regulations  that  were  framed  by  the  department  for  the 
guidance  of  clerks  who  were  permitted  to  act  in  this  capacity. 
In  1868,  understanding  that  Lord  Stanley,  the  then  secretary  of 
state  for  foreign  affairs,  had  it  in  contemplation  to  abolish  the 
agency  system,  the  clerks  engaged  therein  laid  before  his  lordship 
a  statement  upon  the  subject,  which  was  communicated  to  Parlia- 
ment, together  with  a  return  of  the  names  of  the  persons  for  whom 
the  clerks  had  acted  as  agents  at  any  time  within  the  past  five  years, 
and  of  the  aggregate  emoluments  of  the  agents  during  that  period. 
Whereupon  Lord  Stanley  notified  the  Treasury  that  he  was  pre- 
pared to  abolish  the  system  if  adequate  compensation  were  made  to 
the  clerks  holding  such  agencies  for  the  loss  they  would  incur  there- 
by. The  Treasury,  however,  declined  to  admit  that  such  compensap 
tion  should  be  made  a  charge  upon  public  funds  ;  but  they  suggested 
whether  it  would  not  be  preferable  to  effect  the  abolition  gradually, 
by  prohibiting  the  appointment  of  new  agents,  and  directing  the 
present  agents  not  to  undertake  any  new  duties  of  this  nature. 
Lord  Stanley,  on  May  16,  1868,  expressed  his  regret  at  this  decision, 
and  reiterated  his  opinion  that  if  the  agencies  were  abolished  the 
parties  were  entitled  to  compensation.  The  suggestions  of  the 
Treasury  for  the  gradual  abolition  of  the  agencies  would,  he  appre- 
hended, *  provide  a  very  insufficient  and  dilatory  course  for  carrying 
that  object  into  effect.'  But  failing  to  obtain  the  concurrence  of 
the  Treasury  to  his  former  recommendations  in  the  matter,  Lord 
Stanley  intimated,  on  June  24,  that  he  was  obliged  to  confine  himself 
to  laying  down  *  rules  for  the  eventual  abolition  of  the  existing 
system  of  agencies  when  the  interests  which  have  grown  up  under 
it  may  be  extinguished,'  which  rules  were  communicated  to  her 
Majesty's  diplomatic  servants,  and  laid  before  Parliament.^  Subse- 
quently, Parliament  was  informed  that  from  and  after  November 
30,  1870,  no  person  on  the  staff  of  the  Foreign  Office  would  be 
allowed  to  act  as  a  private  agent  to  members  of  the  diplomatic  or 
consular  services,  the  Treasury  having  conceded  the  right  of  com- 
pensation to  the  parties  affected  by  this  decision,  and  the  House  of 
Commons  having  ratified  the  same,  by  a  vote  in  supply.® 

It  was  formerly  an  acknowledged  principle  that  the 


*►  See  four  papers  on  Foreign  Of-  "  ELans.  D.  v.  199,  p.  1139 ;   r. 

fice  agencies,    presented  to  Parlia-  201,  p.  893 ;  v.  203,  p.  1478 ;  Oom. 

ment  in  1868,  Rep.  Com*.  Dipl.  Serv.  Pap.  1870,  v.  41,  p.  246 ;  Qv.  Serv. 

pp.   16.  118,  291,  426,  Com.  Pap.  Est.  1877-8,  p.  80  n.   Com.  Pap. 

1870,  V.  7.  1877,  V.  67. 
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salaries  and  pensions  payable  to  the  higher  class  of  the  Dipio- 
diplomatic  servants  of  the  crown  should  be  provided  for  S^ndi- 
by  permanent  grants,  and  not  subjected  to  annual  re-  *^®- 
vision  by  Parliament.  Up  to  1831  it  was  the  practice 
to  charge  all  expenditure  on  behalf  of  the  diplomatic 
service  upon  the  civil  list.  But  in  conformity  with  the 
recommendation  of  a  committee  of  the  House  of  Com- 
mons in  that  year,  this  charge  was  transferred  to  the 
Consolidated  Fund.  The  amount  then  fixed  for  the 
future  efiective  diplomatic  expenditure  of  the  country 
was  Umited  to  140,000/.  per  annum,  with  a  further  sum 
of  40,000/.  per  annum  to  defray  the  pensions  of  retired 
ministers ;  the  appropriation  of  which  several  amounts 
was  subject  to  the  discretion  of  the  foreign  secretary. 
But  annual  accounts  thereof  were  required  to  be  sub- 
mitted to  Parhament.* 

Subsequent  to  this  arrangement,  new  diplomatic  re- 
lations were  estabhshed  with  China,  Japan,  and  Siam, 
additional  duties  assigned  to  our  consuls  abroad  for  the 
security  and  promotion  of  our  foreign  trade,  and  other 
unexpected  services  became  chargeable  upon  the  Foreign 
Office,  necessitating  great  additional  provision  by  Par- 
liament to  defray  the  expenditure  of  that  department. 

Without  disputing  the  care  and  economy  with  which 
the  Foreign  Office  had  appropriated  the  sum  entrusted 
to  it  for  the  payment  of  diplomatic  salaries,®  the  import- 
ance in  a  constitutional  point  of  view  of  bringing  the 
whole  expenditure  for  the  diplomatic  service  under  the 
annual  review  of  the  House  of  Commons,  gave  rise  to 
various  attempts  to  induce  the  House  to  agree  to  the 
withdrawal  of  the  permanent  grant ;  but  so  long  as 
Lord  Palmerston  continued  in  power  these  attempts 
were  unsuccessful.' 

On  March  26,  1863  (when  Lord  Palmerston  was  premier),  it  was 

^  Pub.  Inc.  and  Exp.  Part  ii.  p.  payable  in  1831  and  1866,  Com.  Pap, 

647,  Com.  Pap.  1868-9,  v.  36.  1867-8,  v.  40,  p.  316. 

*  See  salaries  and  allowances  of  '  Hans.  D.  v.  140,  p.  1618, 

her  Majesty's  diplomatic  servants,  as 
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Diplo-  moved  to  resolve  *  That  in  the  opinion  of  the  House,  all  sums  re* 
eK>endi-  ^^'^  *^  defray  the  expenses  of  the  diplomatic  service  ought  to  be 
tiue.  annually  voted  by  Parliament,  and  that  estimates  of  all  such  sums 

ought  to  be  submitted  in  a  form  that  will  admit  of  their  effectual 
supervision  and  control  by  this  House.'  Admitting  the  abstract 
propriety  of  this  plan,  the  chancellor  of  the  exchequer  opposed  the 
motion,  on  the  ground  that  it  would  impair  the  independence  of  the 
diplomatic  service,  without  being  productive  of  economy.  It  was 
accordingly  negatived.^  On  May  26,  1868,  a  similar  motion  was 
made  in  the  House  of  Commons.  It  was  opposed  by  the  foreign 
secretary  (Lord  Stanley),  on  the  ground  that  no  practical  inconveni- 
ence had  resulted  from  the  present  arrangement.  But  the  weight 
of  argument  and  opinion  evidently  preponderated  in  ftivour  of  the 
motion,  which  was  carried  by  a  majority  of  four.**  Accordingly,  on 
March  8,  1869,  the  House  was  informed  that  in  future  the  whole  of 
the  diplomatic  expenditure,  and  not  merely  a  portion  of  it,  will  be 
subjected  to  an  annual  vote  in  committee  of  supply.* 

On  July  29,  1869,  being  the  first  occasion  of  the  entire  charge 
for  the  diplomatic  service  coming  under  review  in  the  committee  of 
supply,  observations  were  made  upon  the  excessive  expenditure  for 
this  service,  and  a  motion  made  to  reduce  the  proposed  grant  by  the 
sum  of  10,000^.  After  a  long  debate,  during  which  ministers  de- 
clared their  willingness  to  agree  to  the  appointment  of  a  parlia- 
mentary committee  in  the  following  session  to  investigate  the  whole 
subject,  the  motion  was  negatived  by  the  casting  vote  of  the  chair- 
man.J  Accordingly,  on  February  14,  1870,  a  select  committee  was 
appointed  to  enquire  into  the  constitution  of  the  diplomatic  and 
consular  services,  and  their  maintenance  on  the  efficient  footing 
required  by  the  political  and  commercial  interests  of  the  country. 
On  July  25,  this  committee  reported  a  large  amount  of  evidence,  with 
a  recommendation  that  they  should  be  reappointed  in  the  next 
session.^    This  was  done  in  1871  and  again  in  1872.^ 

Sabordin-  Besides  the  political  and  the  permanent  under-sec- 
retaries  at  the  Foreign  Office,  there  are  two  assistant 
under-secretaries,  with  salaries  of  1,500/.  per  annum, 
and  a  superintendent  of  the  consular  division,  with  a 


«  Hans.  D.  v.  109,  pp.  1936-1947.  *  Com.  Pap.  1870,  v.  7,  p.  279. 

»•  lb.  V.  192,  pp.  927-939.  »  lb,  1871,   v.  7,   p.    197 ;    B. 

*  lb,  V.  194,  p.  836 ;  v.  196,  p.  1872,  v.  7,    p.  403.    For  instrac- 

368.    See  Oiv.  Serv.  Est.  1869-70,  tions  to  oonsuls  pursuant  to  report 

p.  291 ;  32  &  33  Vict.  c.  43.  in  1872,  see  Com.  Pap.  1874,  v.  61, 

J  lb.  V.  198,  pp.  913-960.  See  lb.,  p.  176 ;  v.  36,  p.  219. 
V.  199,  pp.  633-661 ;  v.  201,  p.  1190. 
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salary  of  from  700/.  to  1,000/.  a  year.  The  entire  es- 
tablishment, including  office-keepers  and  porters,  num- 
bers over  100  persons.  This  does  not  include  the 
Foreign  Office  messengers  and  couriers,  whose  allow- 
ances and  expenses  amount  to  over  15,000/.  per  annum.™ 
The  cost  of  the  civil  diplomatic  service  of  the  crown, 
including  that  of  her  Majesty's  embassies  and  missions 
abroad,  and  consulates,  is  defrayed  out  of  separate 
votes. 

A  valuable  historical,  geographical,  and  international 
library  is  attached  to  the  Foreign  Office.  After  a  lapse 
of  two  years  the  entire  correspondence  and  papers  of 
the  department  are  transferred  to  the  custody  of  the 
librarian,  who,  in  addition  to  his  ordinary  duties,  is  ex- 
pected to  ftimish  information  in  writing,  when  required, 
on  subjects  which  come  before  the  office,  as  well  as  to 
prepare  memoranda  on  historical  events  or  international 
questions  for  the  use  of  the  government." 

The  Colonial  Secretary. 

In  1660  the  oversight  and  direction  of  the  colonies  The 
of  England  was  entrusted  to  a  committee  of  the  privy  ooio^fai 
council,  called  the  *  Council  of  Foreign  Plantations,' 
which  was  afterwards  consohdated  with  the  *  Council  of 
Trade,'  and  was  known  as  the  *  Board  of  Trade  and 
Plantations.'  In  course  of  time  this  board  underwent 
many  alterations,  to  which  it  is  unnecessary  to  advert. 
But  after  the  loss  of  a  large  portion  of  the  North  Ameri- 
can colonies,  an  entire  change  of  system  was  determined 
upon.  The  Plantation  Board,  as  then  constituted,  was 
abolished,  and  the  remaining  colonies  were  placed  under 
the  charge  of  the  secretary  of  state  for  the  home 
department.  But  on  the  breaking  out  of  the  revolu- 
tionary war,  at  the  close  of  the  last  century,  it  became 


-  Civ.  Serv.  Est.  1886-7,  p.  121.  ■  Ist  Rep.  Com*.  Dipl.  Sery.  App. 

And  eee  Hans.  D.  v.  206,  p.  1388.         No.  3,  Com.  Pap.  1871,  v.  7. 
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necessary  to  create  a  new  secretary  of  state  for  war  in 
1794,  and  in  1801  the  business  of  the  colonies  was  con- 
solidated therewith.  The  department  was  then  per- 
manently established  as  the  office  of  the  secretary  of 
state  for  war  and  the  colonies.  After  the  return  of 
peace  the  colonial  business  absorbed  the  attention  of  the 
department,  and  became  so  engrossing  and  important, 
that  upon  the  breaking  out  of  European  war  again, 
in  1854,  it  was  considered  advisable  to  transfer  the 
conduct  of  military  affairs  to  a  new  secretary,  then 
appointed,  for  the  exclusive  management  and  control 
of  war  business.** 
J".  The  duties   of  the  colonial  secretary  are  now  re- 

stricted to  the  oversight  and  government  of  the  numerous 
colonial  possessions  of  the  British  crown.  The  adminis- 
tration of  the  different  laws  and  customs  under  which 
these  colonies,  scattered  over  the  face  of  the  globe,  are 
governed,  and  the  varied  interests  by  which  they  are 
affected,  are  subject  to  the  especial  supervision  and  con- 
trol of  this  officer.  He  watches  over  their  interests  and 
directs  their  government  in  conformity  to  the  principles 
of  colonial  responsibility,  which  have  recently  been 
adopted  as  the  basis  of  colonial  rule  by  the  parent  state. 
He  apportions  the  troops  necessary  for  their  internal  or 
external  protection  and  defence ;  and  he  co-operates 
with  the  secretary  of  state  for  war  for  this  purpose. 

The  authority  of  the  secretary  of  state  for  the  colo- 
nies is  now  chiefly  exercised  in  the  appointment  of 
governors  over  the  various  dependencies  of  the  crown, 
and  in  the  sanction  or  disallowance  of  the  enactments  of 
the  colonial  legislatures.  In  matters  of  imperial  con- 
cern, or  which  may  affect  the  well-being  of  the  colony 
as  a  part  of  the  empire,  he  corresponds  with  the  colo- 
nial governors,  communicating  the  views  and  opinions 
of  the  imperial  authorities,  and  making  such  recom- 


"  Murray's  Handbook,  p.  181, 
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mendations  or  suggestions  as  may  be  expedient  to  guide 
or  assist  the  deliberations  of  the  colonial  councils,  and 
promote  the  welfare  of  her  Majesty's  colonial  subjects. 
To  him  is  usually  assigned  the  responsibility  of  devising 
and  submitting  to  the  imperial  ParUament  laws  pecu- 
liarly afiecting  the  colonies,  such  as  enactments  consti- 
tuting colonial  legislatures,  or  regulating  the  sale  of 
crown  lands  in  the  colonies,  and  enactments  for  the  pro- 
tection of  emigrants.^ 

The  Privy  Council  Committee  for  Trade,  wherein,  as  Trade 
we  have  seen,  the  business  relating  to  the  colonies  was  ^™^  ^^ 
originally  transacted,  still  retains  a  share  of  the  same,  councu. 
Though  its  colonial  jurisdiction  has  been  long  ago  abo- 
lished, yet  the  committee,  being  composed  of  individuals 
of  eminence,  some  of  them,  usually,  having  had  large 
experience  in  the  consideration  of  colonial  questions,  it 
has  been  recently  considered  advisable  to  revive  in  part 
its  ancient  functions,  and  to  authorise  the  secretary  of 
state  for  the  colonies  to  have  recourse  to  it  for  advice 
and  assistance  in  the  settlement  of  certain  important 
colonial  questions.  Upon  such  occasions,  the  Committee 
for  Trade,  of  which  the  colonial  secretary  is  an  ea-ojfficio 
member,  is  summoned ;  he  attends  and  invites  their  as- 
sistance to  the  matter  in  hand.  The  questions  submitted 
to  this  committee  have  been  of  the  following  descrip- 
tion : — Questions  relating  to  the  constitutional  system 
proposed  to  be  given  to  the  colonies  of  the  Cape  of  Good 
Hope,  and  in  Austraha,  and  to  the  rights  of  the  respec- 
tive branches  of  the  local  government  therein,  under 
existing  forms  of  government ;  or  questions  arising  out 
of  personal  controversies  between  imperial  and  provin- 
cial officers,  in  a  colony;  or  respecting  internal  improve- 
ments, or  matters  of  policy  affecting  great  local  interests 
therein.**    In  all  such  cases  resort  has  been  had  by  the 

»  Cox,  Inst.  p.  676.  Com.  Pap.  1847-8,  v.   18,  p.  493; 

1  Rep.  on  Off.  Sal.  Com.  Pap.    Murray's  Handbook,  p.   182. 
1860,  V.   15;   Evid.  761-704,  875, 
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colonial  secretary  to  the  committee  of  council  for 
trade,  by  whom  the  questions  have  been  carefully  ex- 
amined and  reported  upon  in  such  a  shape  that  the 
advice  given,  together  with  the  reasons  for  the  same, 
could  be  submitted  to  Parliament,  the  country,  and  to 
the  colonies,  in  proof  that  the  government  had  bestowed 
the  best  possible  attention  to  the  investigation  and  de- 
termination of  the  questions  at  issue. 

The  colonies  of  England  from  an  early  period  have, 
with  few  exceptions,  been  governed  in  a  uniform  man- 
ner, by  a  governor,  council,  and  assembly,  forming 
three  distinct  branches  of  the  legislature,  after  the 
pattern  of  the  mother  country.'  But  in  colonies  not 
estabUshed  by  occupancy  but  acquired  by  conquest  or 
cession — and  which  are  termed  crown  colonies — laws 
are  made  and  affairs  administered  by  the  personal 
authority  of  the  governor,  either  with  or  without  the 
concurrence  of  a  council  nominated  by  the  crown.* 
Respon-  The  tendency  of  the  imperial  poUcy,  for  many  years 

ve^n^t   P^*»  ^^  heen  to  favour  the  gradual  introduction  of  re- 
in the        sponsible  government  into  all  the  British  colonies.*  The 

^trk1/\n«Aa  ••111  1  A  ... 

prmcipal  obstacle  to  the  grant  of  representative  mstitu- 
tions  in  certain  of  the  British  dependencies  has  been  the 
existence  therein  of  a  large  native  population,  incapable 
of  exercising  with  advantage  the  privileges  of  self- 
government  ;  whilst  the  European  population  is  small, 
and  often  fluctuating.  The  interests  of  the  European 
settlers  might  often  conflict  with  those  of  the  aboriginal 
races,  and  it  would  accordingly  be  unjust,  if  not  im- 
possible, to  establish  in  such  colonies  representative 
institutions  framed  after  the  British  model.     Of  these 


colonies. 


'  For  an  account  of  the  different  A.  Gordon^s  speech  on  position  of  go- 
colonial   constitutions    in    America  vemor  of  crown  colony.  Amos,  Fifty 
before  the  revolt,  see  Earl  of  Shel-  Tears*  Eng.  Const,  p.  416. 
bume's  life,  v.  1,  ch.  4  '  Rep.  on  Off.  Sal  Oom.  Pap. 

•  Hans.  D.  v.  220,  p  466;  CoL  1850,  v.  16,  Evid.  1476;  Hans.  D.  v. 

Regulations,  1874,  ch.   1 ;   and  Sir  200,  p.  1432. 
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dependencies,  India,  Ceylon,  and  Mauritius  are  striking 
examples.  They  are  governed  by  a  governor  and  council, 
and  it  is  necessary  (except  so  far  as  India  is  concerned) 
that  resort  should  be  had,  in  all  new  or  extraordinary 
cases,  to  the  advice  and  direction  of  the  Colonial  Office;" 
while,  in  respect  to  the  colonies  wherein  responsible 
government  has  been  established,  the  correspondence 
with  the  Colonial  Office  has  considerably  diminished, 
and  the  labours  of  the  colonial  secretary  have  propor- 
tionably  decreased.^ 

The  direct  oversight  of  the  Queen  in  colonial  affairs 
is  not  exercised  to  the  extent  to  which  it  is  given  to  the 
foreign  relations  of  the  British  crown.  Much  of  the 
correspondence  of  the  Colonial  Office  is  of  a  routine  de- 
scription, not  involving  any  new  or  important  principle. 
Accordingly,  while  her  Majesty  *  is  desirous  to  know  all 
important  decisions  affecting  the  Colonial  Office,  every 
particular  despatch  need  not  be  submitted  to  her.'  ^ 

The  secretary. of  state  for  the  colonies  is  directly  Patronage 
responsible  for  every  act  of  the  governor  of  any  of  the  ^^^ 
colonial  dependencies  of  the  British  crown  ;  and  gene- 
rally he  has  the  appointment  of  all  these  officers,  subject 
to  the  approval  of  the  prime  minister,  whose  opinion,, 
especially  in  the  case  of  the  more  important  governor- 
ships, would  have  much  weight.^  Colonial  governors 
are  appointed  by  letters  patent  under  the  great  seal, 
and  they  act  under  the  immediate  directions  and  in- 
structions of  the  colonial  secretary.  The  nature  and 
extent  of  the  powers  entrusted  to  governors  differ 
essentially  in  the  different  colonies.  In  the  colonies 
where  responsible  government  has  been  established  the 
direct  authority  of  the  governor  is  very  Umited  and 
circumscribed,  his  position  being  somewhat  analogous 

»  For  example  see  Com.  Pap.  1881  D.  v.  131,  p.  243. 
(British  Honduras  and  Ceylon),  v.  66,         "  Hans.  D.  v.  119,  p.  261 . 
pp.  1,  43.  *  Rep.  on  Off.  Sal  Com.  Pap.  1860, 

"  Rep.  on  Off.  Sal.  Com.  Pap.  v.  16,  Evid.  1478. 
1860,  V.  16,  Evid.  1474, 1477  ;  Hans. 
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Patronage  to  tliat  of  the  Sovereign  in  the  parent  state ;  but  with 
ni^seo-  *^^®  important  distinction,  that  he  is  an  imperial  officer, 
retary.  and  ifi  the  link  of  connection  and  communication  be- 
tween the  colony  and  the  mother  country.  In  other 
colonies  the  governors  exercise  a  much  larger  share  of 
authority,  differing,  however,  in  every  case  according  to 
the  peculiar  form  of  the  colonial  constitution.^ 

The  colonial  patronage  in  the  hands  of  the  colonial 
secretary  is  nominally  very  considerable;  although, 
since  the  introduction  of  responsible  government,  as  a 
rule  all  appointments  in  the  colonies  where  self-govern- 
ment has  been  established  are  made  upon  the  recom- 
mendation of  the  executive  council  of  the  colony.  In 
the  other  colonies,  however,  the  patronage  of  the  secre- 
tary of  state  is  much  more  extensive.  The  colonial 
and  governors'  secretaries  are  technically  appointed  by 
him,  although  usually  on  the  recommendation  of  the 
governor  himself.  In  the  colonies  wherein  crown 
nominations  to  the  episcopal  office  continue  to  be  made, 
bishops  are  appointed  upon  the  recommendation  of  the 
secretary  of  state  for  the  colonies,  after  consultation 
with  the  archbishop  of  Canterbury.*  Until  about  the 
year  1850  it  was  usual  to  fill  up  vacancies  in  colonial 
bishoprics  by  sending  out  clergymen  from  England, 
because  there  were  not  in  the  colonies  clergymen  eligible 
for  such  appointments,  but  thenceforth,  in  conformity 
with  the  principle  which  governs  civil  appointments,  it 
was  authoritatively  stated  that  colonial  clergy  would 
have  the  preference,  whenever  suitable  men  could  be 
found  amongst  them  for  the  office.'    Judicial  appoint- 

y  Colonial  'RefcvlBiionBjpasnm,  be  styled  '  my  lord ;'  and  ance  then 

•  Rep.  on  Off.  Sal,  Com.  Fap.  1860,  the  practice  has  become  inrariable. 
T.  16,  Evid.  1478-1490 ;  Hana.  D.  v.  Rep.  on  Off.  SaL  Com.  Pap.  1860,  t. 
170,p.000.But8eean^6,Tol.l,p.606.  16,  End.   1494.    In  regard  to  the 

*  Hans.  D.  v.  134,  p.  180.  And  regulation  of  {precedence  in  colonies, 
see,  as  regards  Canada,  lb.  v.  137^  p.  and  to  the  relative  rank  to  be  assigned 
1408.  Soon  after  the  first  appomt-  to  prelates  of  the  Anglican  and  Ro- 
ment  of  colonial  Ushops  in  tbe  W^est  man  Catholic  Commnnions  therein, 
Indies,  during  Mr.  Pitt's  administra-  see  South  Australia  ParL  Pap.  1871| 
tion,  it  was  agreed  to  aUow  them  to  No,  116. 
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ments,  in  the  case  of  the  principal  colonies,  are  in  like 
manner  invariably  filled  up  from  the  colonial  bar ;  in 
smaller  colonies,  either  from  home,  or  from  some  other 
colony.  Other  civil  or  ecclesiastical  appointments 
are  generally  made  upon  the  recommendation  of  the  go- 
vernor or  the  bishop ;  so  that  while  the  higher  class 
of  offices  in  the  colonies  are  usually  filled  up  by  warrant 
under  the  royal  sign  manual,  in  practice,  in  almost  all 
the  colonies  the  governor's  recommendation  is  taken  as 
a  matter  of  course,  and  the  persons  selected  are  from 
amongst  the  residents  in  the  colony.** 

Governors  of  colonies  are  appointed  under  the  sign  Colonial 
manual  or  the  great  seal  during  pleasure;  and  are  ^^®™^"- 
removable  at  any  moment,  without  notice  or  cause 
assigned,  by  authority  of  the  crown.  They  usually 
retain  their  appointments  for  a  period  of  six  years  only, 
a  Umitation  of  time  which  was  first  fixed  by  Mr.  Secre- 
tary Huskisson;  it  being  of  the  greatest  possible  im- 
portance, to  ensure  impartiahty  of  conduct,  that  a 
governor  should  be  entirely  unconnected  with  the 
colony  over  which  he  presides.  In  some  cases,  how- 
ever, governors  are  permitted  to  continue  for  longer 
periods,  at  the  discretion  of  the  colonial  secretary .°  The 
salary  of  a  colonial  governor  is  usually  defrayed  out  of 
colonial  revenues,  except  in  the  case  of  some  of  the 
smaller  colonies,  where  it  is  paid  from  the  revenues  of 
the  United  Kingdom,  and  annually  voted  by  Parliament. 
But  it  is  important  that  a  governor  should  always  be 
independent  of  the  local  legislature ;  and  it  is  accord- 
ingly customary  to  provide,  where  the  salary  is  defrayed 
out  of  the  colonial  chest,  that  no  governor  shall  assent 
to  an  Act  raising  his  salary,  and  that  no  legislature  shall 
be  empowered  to  reduce  it  without  the  consent  of  the 
imperial  authorities.     It  would  be  better  if  the  salaries 

*  Rep.   on  Off.  Sal.  Com.  Pap.  «  lb,  Evid.  1563;  Mir.  of  Pari. 

1850,    V.    16,    Evid.    1469,    1483-    1836,  p.  926. 

1487. 
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Colonial     of  govcmors  were  always  paid  by  the  mother  country ; 

govemora  ^  colonists  are  apt  to  complain  of  salaries  which  are 
really  hot  more  than  sufficient  to  secure  the  services  of 
suitable  persons  from  England.  In  colonies  having 
representative  governments  there  is  no  school  for  a 
governor  so  good  as  the  House  of  Commons,  yet  the 
rate  of  salaries  is  so  low,  considered  in  reference  to  the 
amount  of  state  and  hospitahty  which  such  an  officer 
must  maintain,  and  the  many  calls  upon  his  purse  for 
benevolent  purposes,  that  it  is  difficult  to  induce  a 
gentleman  of  any  standing  or  position  in  the  House  of 
Commons  to  accept  such  an  appointment.  In  fact,  in 
many  instances  the  salary  is  so  inadequate  to  support 
the  dignity  of  the  office,  that  it  would  scarcely  suffice 
without  the  assistance  of  private  means,  and  the  go- 
vernor is  tempted  to  diminish  the  hospitalities  which, 
rightly  considered,  form  a  very  important  element  in 
his  duties  as  a  servant  of  the  crown.  For  it  is  a  great 
advantage  in  colonial  society  that  there  should  be  fre- 
quent opportunity,  through  the  hospitalities  at  govern- 
ment house,  of  bringing  together  persons  of  different 
views  and  opinions,  thereby  exercising  a  concihatory 
influence  over  the  minds  of  leading  men,  of  opposite 
parties,  in  the  presence  of  the  Queen's  representative.* 
It  was  not  until  1859  that  the  right  of  governors  of 
her  Majesty's  colonies  to  retiring  pensions  was  recog- 
nised by  the  insertion  of  a  clause  in  the  Superannuation 
Act  (22  Vict.  c.  26,  sec.  12),  appUcable  only  to  governors 
who  had  been  transferred  to  such  posts  from  employ- 
ment which  entitled  them  to  superannuation  allowance,® 
But  this  limitation  was  removed  by  the  Act  28  &  29 
Vict.  c.  113  (extended  to  ex-lord  high  commissioners  of 
the  Ionian  Islands  by  31  &  32  Vict.  c.  128),  authorising 

*  Lord  Grey's  evidence  in  Rep.  on  quiring  all  the  colonies  to  pay  the 

GfiT.    Sal.  Oom.  Pap.  1850,  v.   15,  Binaries  of  their  own  governors,  in 

Evid.  1557-1562.    And  see  a  dis-  Hans.  D.  v.  140.  p.  902. 
cussion  as  to  the  expediency  of  re-  *  Lords  Pap.  1864,  v.  13,  p.  183. 
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the  secretary  of  state  to  grant  pensions  to  all  colonial 
governors  after  a  certain  term  of  service.  But  com- 
plaints having  been  made  to  Parliament  of  the  partial 
and  defective  relief  aflTorded  by  these  enactments,  some 
additions  to  the  rate  of  pension  allowed  was  authorised 
by  Act  35  &  36  Vict.  c.  29.' 

All  colonial  enactments  are  brought  under  the  con-  Colonial 
sideration  of  the  colonial  secretary,  by  whom  they  are 
referred  to  legal  officers,  whose  duty  is  to  examine 
every  act  and  report  upon  it,  for  the  purpose  of  dis- 
covering any  defect,  and  of  determining  the  expediency 
of  allowing  or  disallowing  the  same.  Unless  there  is 
some  special  reason  to  the  contrary.  Acts  which  merely 
relate  to  the  internal  affairs  of  a  colony  are  seldom  if 
ever  disallowed,  but  are  at  once  confirmed,  upon  report 
of  the  examining  officers.  Very  often,  however,  tech- 
nical errors  or  defects  are  found  in  colonial  statutes, 
which  are  brought  under  the  notice  of  the  governor  l  y 
the  colonial  secretary,  and  are  generally  amended  wit!  - 
out  delay  by  the  colonial  legislatures.  If  the  defect  be 
not  serious,  the  Act  is  permitted  to  remain  in  operation, 
pending  the  action  of  the  local  legislature,  but  it  is  not 
meanwhile  formally  submitted  to  the  Queen  for  con- 
firmation or  disallowance.*  A  large  number  of  colonial 
laws  annually  pass  under  the  review  of  the  examining 
officers.  The  great  bulk  of  them  require,  of  course,  a 
very  cursory  inspection,  but  occasionally  questions  arise 
of  considerable  nicety  and  importance.  Formerly  the 
duty  of  examining  colonial  laws  was  performed  by  the 
Colonial  Land  and  Emigration  Board,  and  they  still 
examine  and  report  on  such  laws  as  may  relate  to  land 
or  emigration. 

The  business  of  the  Colonial  Office  is  conducted  on  Business 
a  very  admirable  system.     The  office  is  divided  into  five  office! 

'  Hans.  D.  v.  205,  p.  1616.  see  Hans.  D.  v.  124,  pp.  662,  574, 

«  Rep.  on  Off.  Sal.  Com.  Pap.    717.    And  Mill's  Colonial  Oonst.  p, 
1860,  V.  16,  Evid.  1600-1510.  And    3:^. 


646  THE  DEPAKTMENTS  OP  STATE. 

Bosineas  branches,  each  of  which  takes  cognizance  of  the  affairs  of 
office?  ^  distinct  group  of  colonies.  On  the  arrival  of  the  mails, 
the  despatches  are  opened  by  an  officer  specially  charged 
with  this  service;  and  they  are  handed  over  to  the 
branch  to  which  they  respectively  belong.  They  are 
then  first  read  by  the  chief  clerk  of  the  branch,  who 
notes  upon  the  despatch  his  opinion  concerning  it ;  it 
is  afterwards  sent  to  the  permanent  under-secretary, 
who  also  reads  and  makes  a  minute  upon  it.  It  then 
proceeds  to  the  parliamentary  or  political  under-secre- 
tary, who  does  likewise.  It  is  then  sent  for  the  con- 
sideration of  the  secretary  of  state,  who  deliberates  upon 
the  despatch,  with  the  advantage  of  the  minutes  made 
by  the  officers  through  whose  hands  it  has  previously 
passed.  The  secretary  then  forms  his  own  decision, 
making  a  separate  minute  thereof,  which  either  becomes 
the  subject  of  a  despatch  in  reply  ;  or,  if  the  matter  is 
very  important,  the  secretary  writes  the  despatch  him- 
self, or  makes  a  brief  minute,  stating  the  sense  in  which 
it  is  to  be  answered,  upon  which  a  draft  letter  is  pre- 
pared for  his  approval,  which,  having  received  his  initials, 
is  copied  and  forwarded  to  the  colony.  Thus  every- 
thing is  brought  under  the  direct  notice  of  the  colonial 
secretary.** 

When  Mr.  Otway  was  parliamentary  under-secretary  for  foreign 
affairs  (1868-1870)  he  introduced  this  admirable  method  of  business 
into  his  own  division  of  the  Foreign  Office  ;*  deeming  it  to  be  a  great 
improvement  upon  the  established  practice  in  that  department.  In 
1876,  a  dep€U*tmental  committee  recommended  that  the  work  of  the 
Foreign  OiOBce  should  be  remodelled,  so  as  to  assimilate  it  to  the 
practice  which  prevails  in  the  Colonial  Office,  and  a  Treasury  minute 
gave  directions  accordingly.^ 

It  is  of  great  consequence  that  the  responsible  head 
of  a  department  should  keep  the  reins  of  government 

*•  Rep.  on  Board  of  Admiralty,  p.    119,  Com.  Pap.  1871,  v.  7. 
180,  Com.  Pap.  1861,  v.  88.  J  Hans.  D.  v.  232,  p.  1058. 

*  First  Rep.  Dipl.  Serv.  pp.  68, 71, 
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in  his  own  hands,  and  permit  nothing  important  to  be 
done  without  his  knowledge  and  approval. 

The  colonial  secretary  requires  of  his  employes  that 
the  necessary  work  of  the  department  shall  be  faith- 
fully and  punctually  performed.  Once  a  fortnight  he  re- 
ceives a  return  of  the  business  in  arrear,  from  which  he 
can  see  whether  anything  has  been  neglected.  The  duty 
of  distributing  the  work  among  the  subordinate  clerks 
rests  entirely  with  the  permanent  under-secretary.^ 

The  appointment  of  the  officers  and  clerks  of  his  own  Patron- 
office  is  in  the  patronage  of  the  colonial  secretary,  who  **^* 
has  also  the  appointment  of  the  queen's  messengers, 
alternately  with  the  other  secretaries  of  state. 

The  staff  of  the  Colonial  Office  consists  of  the  secre- 
tary of  state,  with  a  salary  of  6,000Z. ;  a  parliamentary 
under-secretary,  with  a  saJary  of  l,500i. ;  a  permanent 
under-secretary,  with  a  salary  of  2,000Z. ;  and  three 
assistant-secretaries,  with  salaries  from  1,200/.  to  l,500t 
(one  of  whom  acts  also  as  legal  adviser),  with  an  esta- 
blishment of  clerks.  The  assistant-secretaries  have 
important  duties  to  fulfil,  in  consequence  of  the  large 
amount  of  correspondence,  and  the  difficult  questions 
which  arise  between  the  colonies  and  the  mother  coun- 
try, especially  in  reference  to  the  colonies  which  are 
self-governing.* 

Emigration  Information  Office. 

Attached  to  the  Colonial  Office  there  was  up  to  1853 
a  department  known  as  the  Colonial  Land  and  Emigra- 
tion Board.  With  extension  of  self-government  to  the 
principal  colonies,  and  the  renunciation  by  the  imperial 
government  of  the  crown  lands  to  their  respective 
governments,  the  duties  performed  by  this  office  became 
necessarily  obsolete.     By  Treasury  minute  of  this  date 

^  Rep.  on  Off.  Sal.  Com.  Pap.         »  Hans.  D.  v.  221,  p.  792 ;  Est. 
1860,  ▼.  15,  Evid.  1641,  2880.  Civ.  Serv.  1877-8,  p.  82. 
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the  office  was  reorganised  and  became  a  Board  of  Emi- 
gration, with  a  chief  and  assistant  commissioner."*  Most 
of  the  duties  of  this  board  of  late  years  have  been 
transferred  to  the  Board  of  Trade.  In  this  connection 
there  is  now  an  emigration  office  attached  to  the  depart- 
ment of  the  colonial  secretary,  whose  sole  duty  is  to 
provide  intending  emigrants  to  the  British  colonies  with 
full  and  impartial  information.  The  office  is  conducted 
by  a  chief  clerk  with  the  salary  of  6501. 

Secretary  of  State  for  India. 

ccwteg'  From  the  year  1784  to  1858,  the  territories  of  the 
British  crown  in  the  East  Indies  were  governed  by  a 
department  of  state  designated  the  Board  of  Control  for 
the  Affairs  of  India,  which  was  established  under  the 
authority  of  the  Act  24  Geo.  III.  c.  25,  in  conjunc- 
tion with  the  court  of  directors  of  the  East  India  Com- 
pany, who  were  incorporated  by  a  royal  charter,  which 
had  been  amended  by  various  Acts  of  Parliament." 

But,  in  1858,  this  double  government  was  abolished, 
^  and  the  entire  administration  of  the  British  empire  in 
India  was  assumed  by  her  Majesty.  Henceforth  India 
was  no  longer  to  be  regarded  as  in  any  sense  a  colony, 
but  as  part  of  the  territory  of  the  British  sovereign, 
and  subject  to  the  direct  authority  of  the  crown,  exer- 
cised through  the  instrumentality  of  a  secretary  of  state. 
Under  the  Act  21  &  22  Vict.  c.  106,  all  the  powers 
hitherto  vested  in  the  East  India  Company  and  in  the 
Board  of  Control  for  the  Government  of  India  were 
transferred  to  a  fifth  principal  secretary  of  state.  And 
by  the  Act  36  Vict.  c.  17,  sec.  36,  the  East  India  Com- 
pany itself  is  dissolved. 

Finally,  by  the  Act  39  &  40  Vict.  c.  10,  the  Queen 

■  Oom.  Pap.  1864,  v.  27,  p.  306.      see  Rep.  on  Off.  Sal.  m>.  194-200, 
"  For  particulars  concerning  the    Oom.  rap.  1860,  v.   16;  Murray's 
functions  of  the  Board  of  Control,    Handbook,  p.  221. 
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was  empowered  to  add  to  her  royal  titles  that  of 
Empress  of  India.  By  this  statute,  the  absolute  supre- 
macy of  the  British  crown  in  India  was  asserted ;  and 
this  supremacy  is  not  only  over  British  subjects  therein, 
but  over  153  native  states.  In  fact,  none  of  the  princes 
in  India  in  *  aUiance '  with  her  Majesty  are  absolutely 
independent :  for  example,  they  cannot  make  war 
against  foreigners,  or  among  themselves ;  they  cannot 
make  treaties,  except  with  Great  Britain ;  they  cannot 
regulate  their  succession,  without  the  consent  of  the 
British  crown,  which  is  a  paramount  power  over  them 
all  with  a  just  claim  to  their  subordinate  co-operation.** 
And  finally,  every  native  chief  now  rules  under  a  sunnud^ 
or  written  grant  from  the  British  government,  the  pri- 
mary condition  of  which  is  that  the  chief  shall  remain 
*  loyal  to  the  crown.' 

By  the  Act  of  1858,  a  Council  of  State  for  India  was  indUn 
'Established,  consisting  of  fifteen  members,  each  being  ^^°^^  • 
allowed  a  salary  of  1,200Z.  per  annum,  who  should  hold 
office  during  good  behaviour,  and  be  removable  only 
upon  an  address  of  both  Houses  of  Parliament.  This 
council  is  intended  to  advise  and  assist  the  secretary  of 
state  in  the  transaction  of  Indian  business,  and  to  be  to 
some  extent  a  check  upon  the  exercise  of  his  admini- 
strative powers,  otherwise  arbitrary,  there  being  no 
representative  system  in  India  to  control  his  acts. 

Of  the  fifteen  members  composing  the  Indian  Council, 
seven  were  chosen  by  the  court  of  directors  of  the  East 
India  Company  from  their  own  body,  and  the  other 
eight  members  nominated  by  the  crown,  upon  the 
advice  of  the  secretary  of  state.  Vacancies  amongst 
the  elected  members  were  filled  up  by  the  choice  of 
duly  qualified  persons  by  the  elected  members ;  and 
vacancies  amongst  the  nominated  members  by  the 
crown.P    But  in  1869,  Parliament  abolished  the  elective  - 

•  Hans.  D.  v.  228,  pp.  91, 124 ;  i»  21  &  22  Vict.  c.  106.    Also  32 

Hunter,  Life  of  Mayo,  v.  1,  pp.  189,    &  33  Vict.  c.  97. 
204 ;  West.  Rev.  v.  60,  p.  300. 
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Indian  System,  and  provided  that  all  future  vacancies  in  the 
Ooiincu.  council  should  be  filled  up  by  appointment  by  the 
secretary  of  state,  for  a  term  of  ten  years,  with  liberty 
to  reappoint  particular  members  for  a  further  period 
of  five  years, '  for  special  reasons  of  public  advantage,' 
to  be  set  forth  in  a  minute  to  be  laid  before  Parlia- 
ment.^ By  an  Act  passed  in  1876  (ch.  7)  the  secretary 
-  of  state  is  empowered,  on  vacancies  occurring  in  the 
council,  to  appoint  not  more  than  three  persons,  having 
professional  or  other  peculiar  quaUfications,  to  be  of 
the  council,  notifying  Parliament  of  the  reasons  for  such 
choice ;  such  persons  to  be  entitled  to  a  pension  on 
retiring  from  office. 

The  council  is  appointed  to  meet  at  least  once  in  every 
week,  when  they  are  to  be  presided  over  by  the  secretary 
of  state,  or,  in  his  absence,  by  a  vice-president  appointed 
by  him.  The  Indian  Council  deliberates  with  closed 
doors.'  Questions  are  determined  by  a  majority  of 
voices,  the  presiding  officer  in  cases  of  equality  having 
a  casting  vote,  in  addition  to  his  ordinary  vote  as  a 
member  of  the  council.  The  secretary  of  state,  how- 
ever, is  at  liberty  to  overrule  the  decisions  of  his 
council,  save  on  two  classes  of  questions,  namely,  in 
"  making  appointments  to  the  supreme  council  of  India, 
or  to  the  council  of  the  several  presidencies,  and  in 
appropriating  any  part  of  the  Indian  revenues.'  In  such 
cases,  although  the  council  cannot  act  without  his  con- 
sent, the  secretary  must  be  sustained  by  a  majority  of 
his  council.     Upon  all  other  questions,  the  secretary 

«»  82  &  88 Vict,  c  97,  sees.  1,  2,  8;  Fence's  Evid.  before  Oom».  on  E.  I. 

Hans.  D.  v.  196,  p.  697.    It  was  urged  Finance,  pp.  87,  144, 337,  Com.  Pap. 

in  1870  in  the  H.  of  C.  and  elsewhere  1873,  v.  12. 

that  there  should  be  a  larger  infusion  '  Hans.  D.  v.  216,  p.  410.    It  ia 

of  the  mercantile  element  in  the  com-  not  customary  to  lay  oefore  Pari,  a 

position  of  the  council.    Hans.  D.  v.  record  of  its  proceedings.     lb,   v. 

201,  p.  826.    Accordingly  deference  218,  p.  711 ;  Rep.  Com*.  E.  L  Fin^ 

was  paid  to  this  opinion  in  filling  ances,  Evid.  116o,  6606,  Com.  Pap. 

up  the  next  vacancies  therein.   Oom.  1873,  v.  12. 

Pap.  1872,  V.  44,  p.  176.     But  see  •  21  &  22  Vict.  c.  106,  sees.  23, 29, 

Sir   C.  Trevelyan's  and  Ld.  Law-  41, 


THE  INDIA  OPFICB.  651 

may  overrule  his  council,  but  must  afford  them  an  Indian 
opportunity  of  recording  their  reasons  for  dissenting 
from  his  acts,  and  himself  record  his  reasons  for  dis- 
regarding their  advice.*  The  secretary  of  state  is  also 
empowered  to  send  orders  without  the  concurrence  of 
his  council ;  but  if  they  disapprove  the  same  they  may 
record  the  reasons  for  their  (Ussent ;  and  if  a  majority 
disapprove  he  must,  in  hke  manner,  place  his  reasons 
upon  record.  Moreover,  the  secretary  is  at  liberty  to 
introduce  into  the  imperial  Parliament  bills  upon  Indian 
affairs  without  being  obliged  to  consult  his  council 
thei-eon ; "  and  he  may  despatch  letters  to  India  through 
the  secret  department  without  making  known  their 
contents  to  the  council :  but  this  power  is  very  rarely 
resorted  to;  as  a  matter  of  ordinary  routine,  almost 
everything  goes  before  the  council.^  Nevertheless,  the  ^ 
Indian  Council  has  no  legislative  authority,  or  direct 
administrative  functions.  It  is  a  consultative  body,  con-  * 
stituted  for  the  purpose  of  advising  the  secretary  of 
state  in  the  exercise  of  those  powers  of  review  and  of 
control  which  are  the  chief  functions  of  the  imperial 
government  in  relation  to  India."" 

Objection  was  taken  at  first  to  the  working  of  the 
Indian  Council,  on  the  ground  that  it  hampered  the  free  \ 
and  independent  action  of  the  secretary  of  state  in  the  , 
important  questions  wherein  the  consent  of  the  council 
was  made  essential  to  the  carrying  out  of  his  policy .'' 


*  For  precedents,  see  Rep.  Sel.         '  Hans.  D.  ▼.  192,  pp.  1880, 1881? 

Com«.  E.  I.  Finances,  App.  702,  Com.  v.  195,  p.  1076. 
Pap.  1872,  V.  8.    And  see  Ih,  1873,  "^  Mr.  G.  DuflTs  Letter,  Com.  Pap. 

Evid.  946,  &c.  4563,  &c.  6597,  &c.  1872,  v.  44,  p.  175.    In  regard  to  re- 

App.  615,  Com.  Pap.  1873,  ▼.   12.  lative  functions  of  secretary  of  state. 

Except    in   regard   to    confidential  the  members  of  council,  and  depart- 

questions,  these  dissents  should  be  mental  officials,  see  Rep.  Com*.  £.  I. 

laid  before  ParL    Hans.  D.  v.  228,  Rnance,  p.  497,  Com.  Pap.  1871,  ▼. 

p.  921.  8 ;  i».  p.  88,  Com.  Pap.    1872,  v. 

-  Hans.  D.  v.  163,  p.  1662;  lb,  8. 
T.  187,  p.  1062 ;  Ih,  v.  221,  p.  942 ;  »  See  Rep.  Board  of  Admiralty^ 

Rep.  on  Board  of  Admiralty,  pp.  pp.  162,  340,  Com.  Pap.  1861,  v.  5. 
3^0-344,  Com.  Pap.  1861,  v.  5. 
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But  after  a  longer  experience  in  this  novel  method  of 
administration,  more  favourable  opinions  began  to  be 
entertained  in  regard  to  the  same  by  those  most  com- 
petent to  judge  ;  ^  and  especially  by  statesmen  who  had 
served  as  secretaries  of  state  for  India,  who  have  re- 
peatedly borne  testimony  to  the  very  valuable  support 
and  assistance  afforded  to  them  by  their  council." 
Commit-  The  couucil  is  at  present  divided  by  the  secretary 

coundi.  ^  of  state  into  eight  committees  of  five  or  six  members 
each,  every  member  being  on  two  or  more  committees, 
and  serving  in  turn  on  every  one — ^to  wit,  the  finance, 
the  judicial  and  public,  the  miUtary,  the  political,  the 
public  works  and  railways,  the  revenue,  the  statistics 
and  commerce,  and  the  stores.*    Each  committee  is 
/  charged  with  its  own  particular  branch  of  administra- 
tion, and  is  required  to  advise  upon  drafts  of  despatches, 
to  frame  answers  thereto  for  the  consideration  of  the 
secretary,  and  generally  to  discuss  all  matters  referred 
to  them  by  the  whole  council,  or  by  the  secretary  of 
state.**    In  addition  to  ordinary,  and  sometimes  merely 
formal,  reference  of  despatches  and  other  documents  to 
the  committees,  it  was  usual  for  Sir  Charles  Wood,  when 
secretary  for  India,  to  consult  his  councillors  individually, 
inviting  a  free  expression  of  their  opinions ;   and  in 
diflScult  cases  he  would  himself  attend  the  committees, 
and  share  in  their  dehberations.     He  was  thus  enabled 
to  avail  himself  to  the  uttermost  of  the  experienced 
advice  of  his  permanent  council.     And  such  was  the 
unanimity  that  prevailed  between  himself  and  his  coun- 


y  Hans.  D.   v.  169,  pp.  1797-  v.  191,  p.  1203 ;  v.  195,  p.  1088. 
1803 ;  V.  172,  pp.  778-791 ;  v.  191,         •  Com.  Pap.  1877,  v.  63,  p.  241. 
p.    1202 ;     Rep.   Com*,     on    Edu-  »»  West,  p.  12 ;  Hana.  D.  v.  187, 

cation,    Evid.     2299,    Com.     Pap.  p.  1047 ;  ▼.  192,  p.  1881 ;  v.  196,  pp. 

1866,  ▼.  6 ;  Ld.  Lawrence's  Evid.  1088, 1089.    Confidential  communi- 

E.  I.  Finances,  p.  468,  Oom.   Pap.  cations  from  members  of  council  to 

1873,  y.  12.  the  secretary  of  state  should  not  be 

«  West,  Administration  of  Sir  C.  laid  before  ParL     lb,  ▼.    197,    p. 

Wood,  p.  17;  Hans.  D.v.  190,  p.  366;  1424. 
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cillors,  that,  during  his  whole  tenure  of  oflBce  (from  ^^^ 
1859  to  1866),  he  only  overruled  their  decisions  four  bysecre- 
times,  and  then  upon  matters  of  minor  importance.''        ^e? 

But  almost  immediately  upon  the  appointment  of  Sir 
Stafford  Northcote,  in  March  1867,  to  be  secretary  of 
state  for  India,  he  deemed  it  expedient  to  overrule  his 
council  in  a  very  important  case.  The  decision  which 
he  transmitted  in  a  despatch  to  the  governor-general  of 
India  respecting  the  claims  of  the  maharajah  of  Mysore 
was  arrived  at  contrary  to  the  opinions  of  a  majority  of 
his  councillors.  The  attention  of  the  House  of  Ck)mmons 
having  been  called  to  this  despatch  on  May  24,  the 
secretary  explained  and  justified  his  conduct  to  the 
satisfaction  of  the  House.^ 

The  system  created  by  the  Act  21  &  22  Vict,  pro-  ^^^' 
vides  that  the  government  of  India  shall  be  administered  the  here- 
by a  governor-general,  who  is  subject  to  the  control  of -^' 
the  secretary  of  state  in  England.   But  the  secretary  for  I 
India  is  himself  made  personally  responsible  for  every- 1 
thing  connected  with  Indian  government,  at  home  and 
abroad.**    He  is  likewise  responsible  for  the  security  of 
the  Indian  revenues,  no  part  whereof  can  be  appropria- 
ted without  his  consent  and  authority.  His  responsibility  i 
is  complete  and  undivided,  save  only  that  if  he  propose  I 
a  grant  of  money,  and  the  council  think  fit  to  refuse  it,  / 
the  responsibility  for  such  a  proceeding  must  rest  upon 
the  council.' 

This  system  has  been  eminently  successful,  if  not  in 
securing  an  increase  of  loyalty  and  goodwill  on  the 
part  of  the  native  population  to  British  rule,  at  least  in 
the  introduction  of  vast  and  increasing  improvements  in 
the  internal  administration  of  government,  the  health 
and  comfort  of  the  people,  and  the  repression  of  crime. 


•  West,  pp.  12,  17, 18.  1202 ;  v.  196,  p.  1076. 

•  Hana.  D.  v.   187,  pp.    1027-  '  Ld.  Stanley,  lb.  v.  122,  p.  789. 
1076.  And  see  Com.  Pap.  1860,  v.  18,  p. 

•  lb.  V.  172,  p.  784 ;  v.  191,  p.  100. 
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This  is  especially  true  of  the  condition  of  India  since  the 
mutinies  of  1857,  from  which  epoch  material  progress 
has  gone  on  with  enormously  accelerated  speed.* 
Supreme  The  Constitutional  relations  between  the  secretary 

Pariia-       for  India  and  his  council,  and  between  the  governing 
™®'^*'        powers  of  India  and  the  imperial  Parliament,  gave  rise 
between  the  years  1867  and  1873  and  1874  to  import- 
ant debates  in  both  Houses,  from  which  the  following 
results  may  be  gathered. 

The  control  of  Indian  affairs  has  been  entrusted  by 
the  Act  of  1868  to  a  responsible  minister  of  the  crown, 
who  must  be  prepared  to  defend  in  Parliament  his  con- 
duct and  policy,  and  also  to  determine  upon  his  own 
responsibility  all  questions  affecting   the  welfare  and 
good  government  of  that  country  which  have  not  been 
specially  reserved  by  Parliament  for  the  decision  of  other 
Restric-     -authorities.     Certain  questions,  however,  have  been  dis- 
authority    tiuctly  referred  by  Act  of  Parliament  to  be  determined 
cL^°rff°    by  a  majority  of  the  Indian  Council,  viz.  appointments 
'  '  to  the  supreme  or  presidential  councils,  and  grants  of 
I   money  out  of  the  revenues  of  India.     If,  therefore,  a 
secretary  of  state  be  overruled  by  his  council  upon  either- 
of  these  questions,  he  cannot  be  held  personally  account- 
able fof  the  same. 

It  has,  indeed,  been  argued,  that  'almost  every 
question  connected  with  government  raises  in  some  way 
or  other  the  question  of  expenditure.  The  construction 
which  high  legal  authorities  put  upon  the  Act  is  that, 
directly  or  constructively,  every  despatch  or  Order 
raises  a  question  of  expenditure,  over  which  the  council 
of  India  have  a  conclusive  and  absolute  veto,  and  from 
which  there  is  no  appeal,  except  by  an  Act  of  Parha- 
ment.'  ^  But  this  is  a  manifest  misapprehension  of  the 
intentions  of  Parliament,  in  regulating  the  respective 

«  See    observations    on    Indian        *»  Hans.  D.  Vi  187,  p.  1071.    And 
Finance,  by  Sir  J.  Strachey,  Com.    see  lb,  v.  196,  p.  1070. 
Pap.  1874,  V.  47,  p.  246. 
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powers  of  the  secretary  for  India  and  his  council,  and 
is  a  doctrine  utterly  subversive  of  the  true  responsibility 
of  the  secretary  of  state.  The  powers  of  the  secretary 
can  only  be  limited  by  the  precise  terms  of  the  statute, 
and  that  haa  been  authoritatively  construed  to  limit  the 
financial  veto  of  the  council  to  *  direct  orders  for  the 
handling  of  money,'  and  to  *  direct  grants  or  appropria- 
tions of  money  to  persons,  either  in  England  or  in 
India,  which  might  be  made  for  purposes  of  political 
jobbery.'  It  is  unquestionably  in  the  power  of  the 
secretary  for  India  to  order  in  India  any  service  which 
pubUc  policy  may  require,  and  payment  for  the  same 
could  not  be  disallowed  by  the  council  without  his 
sanction.* 

Moreover,  as  regards  the  restrictive  authority  con- 
fided to  the  Indian  Council,  the  intention  of  Parliament 
in  the  creation  of  that  body  was  evidently  that  it  should 
serve  as  a  check  and  restraint  upon  the  secretary  of  • 
state  in  the  performance  of  certain  acts,  and  not  that  it 
should  be  invested  with  general  functions  of  control 
which  constitutionally  appertain  solely  to  the  House  of 
Commons. 

An  eminent  ex-secretary  for  India  has  remarked  on  i**  ^eia- 
this  point : — '  The  House  of  Commons  is  so  overwhelmed  HoLe  of  ^ 
with  business  nearer  home,  that  it  has  no  opportunity  ^°^<>^ 
of  making  itself  acquainted  with  all  those  vast  fields  of 
knowledge  that  will  enable  it  to  exercise  an  eflScient 
vigilance  over  the  acts  of  the  secretary  of  state  for 
India.     Therefore  it  has  instituted  this  council  to  be  - 
its  deputy,  as  it  were,  to  watch  him,  and  see  that  the 
powers  placed  in  his  hands  are  not  abused.     It  ought, 
however,  to  be  clearly  understood,  that  the  moment  the 
House  steps  in  and  expresses  an  opinion  on  a  subject 

*  Hans.  D.  v.  195,  pp.  1074, 1080 ;  more   explicitly  defined,    bat    after 

T.  196,  p.  699.    It  was  proposed  in  much  debate  it  was  decided  to  leave 

1869,  that  the  respective  powers  of  the  law  imchaoged.    lb,  v.  196,  pp. 

the  secretary  for  India  and  His  coun-  1821-1846;  v.  196,  pp.  698-703* 
cil,  in  financial  matters,  should  he 
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connected  with  India,  that  moment  the  jurisdiction  of 
the  council  of  India  ought  to  cease.  It  is  not  to  be 
endured  in  this  constitutional  country  for  a  moment, 
that  the  council  should  set  itself  against  the  express 
opinion  of  the  House,*  otherwise,  *  their  large  powers 
will  speedily  be  restricted.'  ^ 
Expend!-  ^^  matters  which  involve  the  direct  expenditure  of 

ture.  money  the  secretary  of  state  has  not  legally  the  same 
power  of  overruling  his  council  that  he  possesses  in 
other  cases.  But  there  undoubtedly  remains  a  general 
controlUng  power  in  the  hands  of  Parliament ;  and  if 
the  House  of  Commons  should  think  fit  to  hold  the 
secretary  for  India  responsible  in  a  case  of  this  descrip- 
tion, it  would  materially  strengthen  his  position.  The 
secretary  always  has  the  power  to  bring  such  questions 
before  Parliament,  with  a  view  to  raise  a  full  and  fair 
discussion  thereon ;  and  if  it  could  be  shown  that  the 
council  were  objecting  to  that  which  was  absolutely 
necessary,  he  could  thus  put  a  strong  moral  pressure 
upon  them,  which  would  doubtless  enable  him  to  carry 
his  point.  For  the  interests  of  India  are  best  protected 
and  secured  by  the  watchful  oversight  of  the  House  of 
Commons.^ 

Although  the  government  of  India  is  despotic,  *  a 
minister  of  the  crown  will  not  sanction  acts  which  he 
cannot  defend  in  Parliament.  Thus  silently,  but 
efiectually^  the  spirit  of  the  British  constitution  has 
pervaded  India,  and  the  most  absolute  despotism  has 
been  quaUfied  and  tempered  by  the  genius  of  repre- 
sentative government.'  ^ 

On  the  other  hand, '  it  would  be  a  dangerous  prin- 
ciple to  establish,  that  the  House  of  Commons,  whenever 
a  case  of  what  it  deemed  to  be  individual  hardship  was 

J  Viscount  Cranlwrne,  Hans.  D.  191,  pp.   1206,  1279;    v.    192,    p. 
V.  187, 1071, 1072.    And  8ee  Mr.  G.  1883  ;  Rep.  Sel.  Com».  E.  I.  Fin- 
Duff,  lb,  V.  201,  p.  844;   Mr.  W.  ance,  p.  iv.  Com.  Psp.  1874,  ▼.  8. 
M.  Torrens,  lb,  v.  fm,  p.  998.  »  Ld.  J.  Russell,  in  Fox  Oorresp. 

"  Secretary  Nortbcote,  Hans.  D.  v.  v.  2,  p.  264. 
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brought  before  it,  should,  with  comparatively  little 
knowledge  of  the  matter,  interfere  and  try  to  overrule  the 
decision  of  the  Council  of  India '  upon  a  question  within 
the  limits  of  its  prescribed  powers.  While  the  House 
of  Commons  is  not  precluded,  under  such  circumstances, 
from  appointing  a  committee  of  enquiry  into  a  par- 
ticular complaint  arising  out  of  a  decision  of  the  Indian 
Council  upon  a  financial  matter,  *  no  resolution  which 
might  be  passed  by  a  committee,  or  even  by  the  House 
itself,  would  be  legally  binding  on  the  Council  of  India, 
because  Parliament  has  decided,  on  general  grounds,  to 
remove  from  itself  the  duty  of  administering  the  finances 
of  India,  and  has  referred  that  duty  to  another  body/  " 
And  it  would  be  an  objectionable  precedent  for  the 
House  of  Commons,  by  an  abstract  resolution,  *  to  give 
directions  to  the  government  of  India  with  regard  to  the 
executive  details  of  that  government,'  thereby  subject- 
ing the  authority  of  the  House  to  the  liability  of  *  a 
rebufi*'  from  the  Council  of  India.**  The  acknowledged 
supremacy  of  the  House  of  Commons  should  not  be 
exercised  so  as  to  weaken  the  authority  of  the  Indian 
government.* 

The  manner  in  which  the  House  of  Commons  exer-  Method 
cises  its  general  controlling  power  over  the  proceedings  by1^u» 
of  the  Indian  government  in  ordinary  cases   may  be  o^com- 
seen  by  referring  to  the   debates   in   the  House   on 
August  2,  1867,  concerning  the  famine  in  Orissa,  and 
the  despatch  of  the  secretary  for  India  respecting  the 
conduct  of  the  local  authorities  upon  that  emergency ;  ^ 
and,  on  April  20  and  24,  1868,  on  the  policy  and  con- 
duct of  government  in  advancing  loans  of  public  money 
to  the  Madras  Irrigation  Company ;  **  and  see  debates  of 
May  12,  1871,  and  February  23,  1872,  in  the  case  of 

»  Case  of  Sir  T.  J.  Metcalfe,  Hans.  p.  1568. 
D.  V.  191,  pp.  1276,  1279.    See  also  »  HaDs.  D.  t.  232.  p.  322. 

Mr.  Gladstone's  speech,  lb.  v.  201,  »  lb.  v.  189,  pp.  770-818. 

p.  519.  1  lb.  V.  191,  pp.  946-971, 1298. 

»  Mr.   Gladstone,   lb.     v.    214, 

VOL.  n.  V  U 
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the  Nawab  of  Tonk  ;  and  on  March  7,  1863,  upon  rail- 
way gauge  in  India.  See  also  debates  on  May  10, 1870, 
on  a  motion  to  resolve,  That  this  House  condemns  the 
system  by  which  a  large  portion  of  the  Indian  revenue 
is  raised  from  opium,  upon  which  ministers  proposed  the 
previous  question,  which  was  put  and  negatived/  And 
the  more  moderate  and  cautious  resolution  to  the  same 
effect  on  June  26,  1875.  And  see  the  debate  in  the 
Commons,  on  June  29,  1875,  upon  injudicious  appoint- 
ments to  the  Indian  civil  service ;  and  on  April  28, 
1876,  on  the  Bengal  famine ;  on  February  13,  1877,  on 
East  Indian  finance ;  on  July  10,  1877,  on  a  resolution 
condemnatory  of  the  protective  duties  levied  upon 
cotton  manufactures  imported  into  India.  The  House 
of  Commons  has  also  asserted  its  right  to  appropriate 
moneys  out  of  the  Indian  revenues  to  necessary  pur- 
poses." 

Case  of  Reference  has  already  been  made  to  the  debate  in  the  House  of 

the  Maba-  Commons  on  May  24,  1867,  upon  the  claims  of  the  Maharajah  of 
Mysore.  Mysore,  as  being  the  first  occasion  of  a  disagreement  between  the 
secretary  for  India  and  his  council  upon  an  important  public  ques- 
tion.^ It  was  alleged  in  that  debate,  that  certain  dissents  recorded 
by  members  of  the  Indian  Council  against  the  action  of  the  secretary 
of  state  in  this  question  evinced  '  a  tendency  to  encroach  beyond 
the  sphere  which  Parliament  has  assigned  to  tiiem,  and  to  entrench 
on  the  prerogatives  of  this  House  of  Commons.' "  But  in  justice 
to  the  members  of  the  Indian  Council  it  should  be  stated,  that  their 
published  dissents  do  not  appear  to  justify  this  complaint.^  The 
councillors  objected  to  the  then  secretary  for  India  (Lord  Cran- 
borne)  having  sent  a  despatch  to  India,  upon  a  question  of  such 
magnitude  as  the  re-establishment  of  a  native  state  in  Mysore,  by 
the  free  gift  of  the  crown,  without  the  subject  having  been  *  once 
mooted  in  council,*  thereby  overlooking  *  the  law  and  the  constitu- 
tional checks  interposed  by  Parliament.'  The  council  merely 
claimed  '  to  be  heard '  on  such  a  question  ;  and  Lord  Cranbome 
was  so  fully  impressed  with  the  reasonableness  of  this  claim,  that  he 
afterwards  'frankly  avowed  his  inadvertence  in  the  matter.'     Sir 

""  Hans.  D.  v.  201,  pp  480-524.  '  Papers  relating  to  the  claims  of 

■  lb.  V.  203,  p.  1719.  the  Maharajah  of  Mysore,  Com.  Pap. 
'  See  atttf,  p.  «58.  1867,  v.  60,  p.  669.  ' 

■  Hans.  D.  v.  187,  p.  1071. 
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S.  Northcote  succeeded  Lord  Cranborne  at  this  juncture,  and  be- 
fore action  could  be  taken  upon  the  aforesaid  despatch,  the  new 
secretary  laid  before  the  council  a  draft  despatch  on  the  same  sub- 
ject, but  *  intimated  to  the  council  ,that  he  felt  himself  bound,  as  a 
member  of  Lord  Derby's  government,  to  carry  out  the  main  policy 
indicated  by  Lord  Cranborne,  whatever  the  views  of  the  council 
might  be  ; '  thus  practically  settling  the  question  on  his  own  autho- 
rity." But  having  afforded  to  the  council  an  opportunity  of  record- 
ing their  opinions  upon  the  policy  enunciated  in  this  despatch  before 
it  was  sent  out,  and  having  afterwards  obtained  the  tacit  approval 
of  the  House  of  Commons  to  his  proceedings,  the  conduct  of  the 
secretary  for  Lidia  upon  this  occasion  was  amply  justified. 

The  whole  of  the  Indian  revenues  are  at  the  disposal  Indian 

Ml  n  -%  t  '  MTT  revenues. 

of  the  secretary  of  state  and  ms  council,  and  they  are  at 
liberty  to  draw  upon  these  revenues  for  all  expenditure 
required  for  the  service  of  India,  whether  at  home  or 
abroad.  But  the  debt  of  India  cannot  be  increased 
without  the  sanction  of  the  House  of  Commons.  And 
all  expenditure  incurred  must  be  made  known  to  that 
House.'' 

Since  the  appointment  of  a  secretary  of  state  for  Indian 
India,  who  is  responsible  to  Parliament  for  the  govern-  "  ^^^' 
ment  of  that  country,  it  has  been  customary  for  an 
annual  statement  to  be  made  to  the  House  of  Commons, 
by  the  secretary  for  India,  upon  the  revenue  and  ex- 
penditure, and  upon  the  moral  and  material  progress 
and  condition  of  the  country  during  the  past  year.  The 
53rd  section  of  the  Act  21  &  22  Vict.  c.  106  requb-es  a 
statement  of  this  description  to  be  presented  to  both 
Houses  of  Parliament ;  for  some  years  this  direction 
was  not  strictly  complied  with,  but  it  is  now  carefully 
obeyed.^ 

The  statement  addressed  to  the  House  of  Commons 
is  known  by  the  name  of  the  Indian  Budget,  and  is  in- 
tended to  afford  an  opportunity  to  those  members  of 
the  House  who  are  specially  interested  in  India  to  offer 

*  C<im,  Pap.  1867,  v.  60,  p.  580.      (5om.  Psp.  1873,  v.  12.    Hans.  D.  v. 
»  Han8.-D.  v.  189,  p.  341.  179,  p.  682.     lb.  v.  180,  p.  944. 

y  Seelstl^p.  Com*.  E.I.  Finance, 

u  p  2 
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suggestions,  or  ask  for  information,  upon  the  general 
condition  of  the  country.  It  is  delivered  in  a  com- 
mittee of  the  whole  House — usually  a  late  period  of  the 
session ' — and  is  followed  by  no  application  for  any  vote 
to  regulate  or  control  the  taxation  of  India,  but  merely 
by  certain  formal  resolutions,  setting  forth  the  actual 
revenue  and  expenditure  in  India  for  the  past  year.  It 
generally  gives  rise  to  a  debate  upon  the  policy  of  the 
government  in  relation  to  India.* 

Prece-  In  1869  and  1870  the  so-called  *  Indian  Budget/  which,  in  fact, 

dents.  |g  j^Q  budget  at  all,  but  simply  a  statement  of  the  position  of  the 
finances  of  India,  was  opened  in  the  House  of  Lords,  the  secretary 
for  India  being  a  peer.^  It  was  likewise  communicated  to  the  House 
of  Commons,  wherein  the  formal  resolutions  were  agreed  to  as  usual, 
upon  motion  of  the  under-secretary.® 

In  the  House  of  Commons,  on  August  5,  1870,  an  amendment 
was  proposed,  to  the  motion  for  proceeding  upon  the  Indian  Budget, 
expressing  regret  at  the  late  period  of  the  session  at  which  it  is 
introduced,  but  it  being  admitted  by  ministers  that  the  present 
practice  was  not  satisfactory  and  should  be  changed,  if  possible,  the 
motion  was  withdrawn.^ 

On  April  1,  1873,  the  House  of  Commons  instructed  the  Select 
Committee  on  East  Indian  Finance  to  consider  the  expediency  of 
altering  the  close  of  the  Indian  financial  year  to  December  31,  in 
order  to  enable  the  Indian  Budget  to  be  opened  before  the  Easter 
recess.  On  May  2  the  committee  reported  on  this  instruction.  They 
objected  to  the  change  in  the  fiscal  year,  but  recommended  arrange- 
ments to  ensure  the  presentation  of  the  Indian  Budget,  and  adequate 
discussion  thereon,  early  in  the  session.  Nevertheless,  in  1874,  it 
was  not  brought  forward  until  August  3 ;  and  in  1875  until  August  9. 
This  gave  rise  to  further  remonstrance  in  the  House  of  Commons, 
and  the  under-secretary  for  India  promised  to  do  his  best  to  bring  it 
forward  at  an  earlier  period  of  the  session  hereafter.*  In  1880  it 
was  not  introduced  till  August  17  ;  in  1885  till  August  6 ;  and  in 
1887  till  September  9. 

On  July  5,  1866,  with  a  view  to  a  stricter  compliance  with  the 
requirementa  of  the  statute,  the  under-secretary  for  India  laid  upon 
the  taUe  of  the  House  of  Commom^  for  the  first  time,  summaries  of 


« Hans.  D.  v.  194,  p.  201.  In  1871,  ^  lb.  v.  198,  p.  521. 

it  was  brought  down  early  in  the  as*-  *  lb,  p.  1 147. 

•ion.    lb.  v.  204,  p.  868.  ^  lb.  v.  203,  p.  1614. 

•  lb.  V.  170,  p.  1852.  •  lb.  V.  226,  p.  796. 
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the  detailed  statements  descriptive  of  the  moral  and  material  pro- 
gress of  India  within  the  preening  year.  And  on  August  5,  1870, 
he  distributed  copies  of  a  compendious  statement  of  Indian  accounts 
amongst  the  members,  previous  to  the  introduction  of  his  budget. 
It  has  since  become  unnecessary  to  enlarge  upon  these  topics  upon 
the  presentation  to  the  House  of  the  '  Indian  Budget.'^ 

On  June  16, 1868,  the  East  Indian  (Home)  Accounts  Indian 
for  the  previous  financial  year,  together  with  the  report 
of  the  auditor-general  for  India  thereupon,  were  referred 
to  the  Standing  Committee  of  Public  Accounts,  with 
instruction  to  examine  into  them,  and  into  the  arrange- 
ments under  which  such  accounts  are  audited.  The 
committee  reported,  on  July  21,  that  they  had  no  re- 
mark to  offer  upon  the  accounts;  that  they  did  not 
recommend  that  the  comptroller  and  auditor-general 
should  be  at  present  required  to  audit  these  accounts  ; 
but  yet  they  were  of  opinion  that  the  present  arrange- 
ment was  not  free  from  objection,  *  as  it  unites,  in  one 
officer,  the  duty  of  auditing  the  accounts  of  the  secre- 
tary of  state  (and,  if  necessary,  of  disallowing  charges 
authorised  by  him),  and  the  examination,  on  behalf  of 
the  secretary  of  state,  of  accounts  with  and  claims  upon 
the  principal  departments  of  government.*^  In  the 
following  session,  ministers  were  of  opinion  that,  inas- 
much as  the  objection  to  the  position  of  the  Indian 
auditor  had  been  removed,  no  usefiil  purpose  would  be 
served  by  again  submitting  the  home  accounts  to  this 
committee.  They  nevertheless  acquiesced  in  a  motion 
made  by  ex-secretary  Northcote  for  such  a  reference.^ 
In  their  report  the  committee  state  that  they  are  *  glad 
to  find  that  the  auditor  of  the  India  Office  has  been 
altogether  relieved  of  the  duties  formerly  imposed  upon 
him  of  departmental  examiner  of  accounts,  and  that  he 
is  now  enabled  to  carry  out  an  entirely  independent 


'  Hana.  D.  v.  184,  pp.  718, 1091.    34-46,  Com.  Pap.  1867-8,  v.  13. 
lb.  V.  203,  p.  1616.  »•  Hans.  D.  v.  197,  pp.  U8,  367, 

•  Rep.  Com*.  Pub.  Aocts.  pp.  ir.    1329. 
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audit.*    The  Indian  accounts  have  not  been  since  referred 
to  the  committee. 

Indian  ac-  On  February  23,  1871  (on  motion  of  the  premier,  Mr.  Gladstone), 
OToved^  the  House  of  Commons  appointed  a  select  committee  to  enquire  into 
House  of  the  finance  and  financial  administration  of  India.  This  committee 
Commons,  reported  the  evidence  taken  on  July  18,  and  recommended  that  they 
should  be  reappointed  in  the  following  session.^ 

They  were  again  appointed  in  1872,  but  did  not  complete  their 
enquiry.  They  reported  further  evidence  on  July  23.*^  They  were 
reappointed  in  1873,  but  did  not  finish  their  labours.  They  made 
two  reports,  on  special  matters,  on  May  2  and  9.^  In  1874,  owing 
to  many  of  the  former  members  having  lost  their  seats  at  the  general 
election,  this  committee  was  not  reappointed.™  But  instead,  a  new 
committee,  with  a  more  limited  scope  of  enquiry,  was  nominated.  On 
April  20,  1874,  the  House  of  Commons  appointed  a  select  committee 
*  to  enquire  into  charges  payable  in  this  country,  for  which  the  revenues 
of  India  are  liable.'  On  July  28  this  committee  reported  on  military 
expenditure,  and  recommended  their  reappointment  next  session.  But 
this  was  not  done,  the  government  being  of  opinion  that  there  was 
nothing  further  of  a  practical  nature  for  the  committee  to  enquire  into ; 
it  having,  meanwhile  (as  suggested  by  the  committee),  appointed  a 
departmental  committee  to  investigate  certain  points  in  dispute  be- 
tween the  War  Office  and  the  India  Office.**  Mr.  Fawcett  moved  for 
the  reappointment  of  the  Committee  on  East  India  Finance ;  but 
the  motion  was  opposed  by  ministers  and  negatived. 
Governor-         "phe  internal  government  of  India  is  entrusted  to  a 

general.  ^ 

governor-general,  who  is  the  queen's  representative,  or 
viceroy,  in  that  country.  He  is  possessed  of  immense 
executive  powers,  but  is  entirely  subject  to  the  con- 
stitutional control  of  the  sovereign,  through  the  secre- 
tary of  state.  That  control,  however,  is  mainly  exercised 
in  questions  of  pohcy,  the  details  of  administration  are 
usually  left  to  the  discretion  and  responsibility  of 
government."* 
ffis  conn-  The  governor-general  has  the  power  of  declaring  war 
and  making  peace ;  he  has  at  his  disposal  (1888)  a  Euro- 
pean and  native  army  of  188,786  men.     But  a  declara- 

»  4th  Rep.  Com*.  Pub.  Accts.    "»  Hans.  D.  v.  218,  p.  337. 
p.  iv.  Com.  Pap.  1868-9,  v.  6.         »  lb.  v.  232,  p.  31 1. 

J  Com.  Pap.  1871,  v.  8,  p.  1.        •  lb,  v.  196,  p.  16 ;  v.  218,  pp. 

»  lb,  1872,  V.  8,  p.  1.  1065, 1081 ;  v.  227,  pp.  1946,  &c. 
»  lb.  1873,  V.  12,  pp.  1,  9. 


THE   INDIA   OFFICE.  603 

tion  of  war  in  India  must  be  duly  communicated  to  the 
Imperial  Parliament ;  and  except  in  cases  of  threatened 
invasion  or  other  sudden  necessity,  the  consent  of  both 
Houses  of  Parliament  is  requisite,  before  the  revenues 
of  India  can  be  applied  to  any  military  operation  beyond 
the  frontier.** 

The  governor-general  is  assisted  in  the  discharge  of 
his  weighty  and  responsible  functions  by  a  council,  con- 
sisting of  fifteen  members,  appointed  for  ten  years, 
which  possesses  both  executive  and  legislative  powers.  It 
is  styled  the  Supreme  Council  for  India,  and  is  a  re- 
organisation of  the  Legislative  Council,  which  was  first 
established  in  India  by  the  Act  of  ISSS."*  It  is  em- 
powered, in  its  legislative  capacity,  to  frame  laws  and 
regulations  for  the  government  of  India :  and  which 
shall  be  binding  upon  all  native  Indian  subjects  of 
the  crown,  without  and  beyond,  as  well  as  within,  her 
majesty's  dominions.'  The  council  is  competent  to  ad- 
vise the  governor-general  upon  all  matters  connected 
with  the  welfare  and  good  government  of  India,  but  at 
the  same  time  leaving  him  at  full  liberty  to  act  upon 
his  own  responsibility  in  all  cases  where  he  may  think 
fit  to  do  so.  The  position  of  the  governor-general  to- 
wards his  council  has  been  *  likened  to  that  of  an 
absolute  monarchy,  where  the  king  rules  through  re- 
sponsible ministers,  but  yet  rules  himself.'' 

The  Supreme  Council  consists,  at   present,  of  six  The 
ordinary  or  executive  members,  who  may  be  considered  ^^'^^^• 
as  ministers  of  the  crown  in  India,  without  the  com- 


p  Creasy,  Const.  Bh.  Empire,  p.  Const,  p.  898.    Hans.  D.  v.  217,  p* 

272.    See  antef  vol.  1,  p.  623.  1495.  And  see  Mr.  Massey's  and  Ld- 

<>  Forsyth,  Const.  liaw,  p.  31 .  Lawrence's  opinions  as  to  the  powers 

'  32  &  33  Vict.  c.  98.  In  regard  of  the  governor-general  and  the  con- 
to  extra-territorial  jurisdiction  (see  duct  of  business  between  himself  and 
Forsyth,  Const  Law,  pp.  232, 465).  his  council  in  Rep.  Sel.  Com*,  on  £. 

•  Chesney,  Indian  I^olity,  p.  151.  I.  Finance,  p.  462.    Com.  Pap.  1872, 

Act  33  Vict.  c.  3,  sec.  5;  Hans.  D.  v.  t.  8 ;  lb.  pp.  339-844 ;  Com.  Pap. 

189,  p.  1342.    Hunter,  Life  of  Mayo,  1873,  v.  12,  p.  394. 
y.  2,  ch.  ix.    Amos,  50  Years  £ng. 
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mander-in-chief  (who  is  an  extra  member),  and  twelve 
additional  members,  who,  being  incorporated  with  the 
Executive  Council,  transform  it  into  a  legislative  body.* 
Her  majesty,  by  warrant  under  the  sign  manual, 
upon  the  advice  of  the  secretary  of  state  for  India, 
appoints  the  ordinary  members,  and  Ukewise  the  com- 
mander-in-chief in  India,  as  an  extraordinary  member  of 
the  Supreme  Council.  But  certain  special  quahfications 
are  required  of  all  these  councillors,  and  their  tenure  oi 
office  is  during  pleasure."  The  first  three  must  have 
had  experience  in  the  service  of  the  crown  in  India,  one 
must  be  of  the  legal  profession  and  another  must  have 
a  practical  knowledge  of  finance.  The  legal,  the  finan- 
cial, and  the  pubUc  works  members  are  nominated  by 
the  home  government ;  the  local  members  owe  their 
places  to  the  viceroy ."" 
i^epMt-  The  administration  of  the  Indian  government  is  con- 

d^tieg.  ducted  through  seven  separate  departments,  to  wit,  the 
finance  and  commerce ;  home ;  foreign  ;  military  ;  public 
works;  revenue, and  agriculture,  and  legislative^  depart- 
ments. Each  of  the  six  ordinary  members  of  council 
is  charged  with  the  oversight  and  management  of  one 
or  more  branches.  Each  department  has  a  secretary, 
who  attends  the  council  when  important  business  in 
relation  to  his  department  is  to  be  transacted  :  but  they 
have  no  vote  and,  except  on  sufferance,  no  voice/  Since 
Lord  Canning's  time  it  has  been  agreed  that  the  business 
should  be  conducted  much  as  it  is  done  in  the  English 
cabinet,  each  councillor  settling  by  himself  all  minor 
questions  in  his  own  department,  taking  the  opinion  of 
the  governor-general  on  those  only  that  are  more  im- 
portant, and  bringing  before  the  Supreme  Council  such 
questions  merely  as  are  of  imperial  interest.     The  go- 

•»  Com.  Pap.  (E.  India)  1871,  v.  "  Hunter's  Life  of  Mayo,  v.  2.  p. 

60,  p.  629.  146.    Ed.  Rev.  V.  143. 

■  Act  24  &  26  Vict  c  67,  sec.  8,  ^  Hunter's  India,   p.  438,  8vo. 

as  amended  by  32  ft  33  Vict.  c.  97,  London,  1886. 
«ec.  8.  '  Hans.  D.  y.  221,  p.  918. 
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vemor-general  himself  usually  superintends  the  political 
business  of  the  Foreign  OflSce,  which  deals  with  the 
policy  of  government  in  Central  Asia,  in  the  Persian 
Gulf,  and  in  the  China  Seas,  and  its  relations  with  the 
various  independent,  semi-independent,  and  feudatory 
states  in  or  adjoining  to  India.  Up  to  1872  the 
governor-general  undertook  the  conduct  of  public 
works,  no  responsible  head  having  been  assigned  to  this 
department/  But  by  Act  37  &  38  Vict.  c.  91,  authority 
was  given  for  the  appointment  of  a  member  of  council 
to  superintend  and  control  public  works." 

The  additional  members  of  the  Supreme  Council  are  Legisia- 
appointed  by  the  governor-general  for  a  term  of  two  bew. 
years,  and  for  legislative  duties  only,  they  having  no 
right  to  attend  the  ordinary  meetings  of  council.  They 
may  be  of  any  rank  or  profession  in  life,  and  either 
Europeans  or  natives.  But  at  least  half  of  them  must 
be  non-official  persons.* 

The  governor-general  may  assemble  his  council  at  Meetings 
any  place  within  the  territories  of  India ;  and  the  ^  ^^^^ 
governor,  or  lieutenant-governor  of  the  presidency, 
province,  or  territory,  wherein  it  may  be  convened, 
shall  attend  the  same,  for  the  time  being,  as  an  extra- 
ordinary member  if  he  be  governor  of  a  presidency, 
but  merely  as  an  additional  councillor  for  legislative 
purposes  if  of  lower  rank.^ 

The  first  council  under  the  Act  of  1861  was  con- 
vened at  Calcutta.  Besides  the  governor-general,  the 
lieutenant-governor  of  Bengal,  and  the  ordinary  coun- 
cillors, it  included  a  civil  servant  from  each  of  the 
presidencies,  recommended  for  a  seat  therein  by  the 
respective  governors  of  the  same ;  three  native  noble- 
men (thereby  for  the  first  time  since  India  became  a 

y  See  ChesDey,  iDdlan  Polity,  pp.  *  Act  24  &  25  ^et  c.  67,  sees. 

146-162, 157.  Hunter's  Life  of  Mayo,  10, 11. 

Tol.  l^p.  190-203.  ^  lb.  sec  9.    Hans.  D.  r.  164,  p. 

'  Hans.  D.  t.  219,  p.  1260;  r.  589. 
221,  p.  918. 
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British  dependency,  legaKsing  the  employment  of  natives 
in  the  work  of  legislation),  and  two  Calcutta  merchants 
of  European  origin ;  a  proportion,  as  regards  race, 
which  continued  to  be  observed  until  1866,  after  which 
another  native  of  rank  was  added  to  the  council.** 
Natives  Ever  since  the  renewal  of  the  East  India  Company's 

for^ffi^.  Charter  in  1833  natives  have  been  declared  competent 
to  hold  any  office  under  government  in  India  ;  ^  but  it 
is  only  since  the  Act  of  1861  that  they  have  been  in- 
vited to  share  in  the  work  of  legislation.  They  now 
assist  in  the  legislative  councils  of  the  presidencies,  and 
elsewhere,  with  the  most  marked  success.*  In  1867 
various  officers  of  rank  throughout  British  India  were 
directed  by  the  governor-general  to  make  confidential 
reports  pointing  out  the  opinions  generally  entertained 
by  the  natives,  in  regard  to  the  relative  superiority  of 
the  British  or  native  systems  of  government.  These 
reports  were  laid  before  Parliament.*  Subsequently,  a 
despatch  from  the  secretary  for  India  to  the  governor- 
general,  urging  the  *  political  necessity  for  opening  up 
to  natives  of  ability  and  character  a  more  important, 
dignified,  and  lucrative  sphere  of  employment  in  the 
administration  of  British  India,'  was  communicated  to 
Parliament.^  An  Imperial  Act,  passed  in  1870,  con- 
cerning the  internal  government  of  India,  contained 
provision  for  the  admission  of  natives  into  the  coven- 

*  Weety  Administration  of  Sir  0.  exclosiyely  Maori  constituencies'  in 
Wood,  p.  24.  And  see  Com.  Pap.  the  House  of  Representatives ;  ihe 
1871,  T.  60,  p.  6^7.  But  see  Com*.  Provincial  Councils  were  likewise 
£.  I.  Finance,  p.  510.  Com.  Pap.  empowered  to  authorise  one  or  more 
1871,  T.  8.  Maori  members  to  be  elected  thereto. 

^  Creasy,    Const  of    India,    p.  But  so  far  as  the  Provl.  Councils  are 

241.  concerned,  this  Act  has  remained  a 

•  Chesney,  Indian  Polity,  pp.  166,  dead  letter.  N.  Zealand  Debates,  20 
238, 266.  Com.  Pap.  1867-8,  y.  48,  Aug.  1873.  And  see  N.  Zealand  Act 
p.  367.    A  dmilar  policy  has  been  33  &  34  Vict.  c.  16. 

loUowed  in  N.  Zealand^  where,  by  an  '  Com.    Pap.    1868,   y.    61,    p. 

Act  passed  in  1867  (31  Vict.  No.  47),  431. 

four  Maori,  or  natiye  aboriginal  in-  '  lb.  1867-8,  y.  60.    See  debate 

habitants  of  the  colony,  were  xen^  .on  the  £.  I.  Civ.  Sery.  on  May  5, 

dered  eligible  for  election  to  represent  1868.    Hans.  D.  y.  191,  p.  1838. 
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anted  civil  service,  without  certificate  fix)m  the  civil 
service  commissioners,  but  it  was  not  until  1875  that 
this  power  was  exercised.^ 

The  legislative  councils  of  India,  which  were  ap-  its  proper 
pointed  under  the  Imperial  statutes  of  1833  and  1853,  ^°°^^°'^- 
failed  to  work  satisfactorily,  or  in  harmony  with  the 
executive  government.  They  misunderstood  and  abused 
the  powers  entrusted  to  them.  The  intention  was  to 
confer  legislative  functions  merely  upon  the  governor's 
council,  and  not  to  erect  it  into  a  species  of  parliament, 
with  authority  to  discuss  and  redress  grievances,  refuse 
supplies,  and  the  like.  It  endeavoured  to  usurp  these 
privileges,  so  that  a  change  in  its  constitution  became 
necessary.*  This  change  was  effected  by  the  Act  of 
1861,  under  which  the  supreme  council  is  now  con- 
vened, and  by  which  the  paramount  authority  of  the 
governor-general  is  secured.  He  is  empowered  by  this 
Act  to  make  rules  and  orders  for  the  transaction  of 
business  in  his  council ;  and,  in  cases  of  emergency,  to 
make  and  promulgate  ordinances  for  the  peace  and 
good  government  of  India  upon  his  own  responsibiUty ; 
such  ordinances,  however,  not  to  continue  in  force  for 
more  than  six  months.^ 

The  assent  of  the  governor-general  is  necessary  to 
the  validity  of  all  laws  or  regulations  of  the  council, 
whether  or  not  he  has  been  present  at  the  passing 
thereof.  No  measure  affecting  the  public  debt,  revenue, 
religion,  the  army  or  navy,  or  foreign  relations  of  India, 
may  be  introduced  into  the  council  without  the  previous 
sanction  of  the  governor-general ;  and  any  law  or  regu- 
lation of  council  may  be  disallowed  by  the  crown,  upon 
the  advice  of  the  secretary  of  state  for  India.  The 
debates  in  the  council  are  open  to  strangers.^ 

»•  Act  33  Vict.  c.  3,  sec.  6.    Rep.  J  24  &  26  Vict  c.  67,  sees.  18- 

Oom«.  E.  I.  Finance,  p.  59.    Com.    24. 
Pap.  1872,  V.  8.  lb,  passim  for  1S7S.  ^  lb.  sees.   19-21.      Com.  Pap. 

»  Hans.  D.  v.  162,  pp.  1162-1170.    1871,  v.  60.  p.  629. 
lb.  V.  168,  p.  683 ;  v.  164,  p.  686. 
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But  while  an  important  and  invaluable  service  is 
rendered  to  the  executive  government  of  India  by  the 
legislative  council,  its  functions  are  purely  advisory,  and 
a  seat  in  the  council  gives  very  little  power  of  controlling 
the  practical  administration  of  the  country,  or  of  direct- 
ing its  policy.^  The  Acts  of  the  legislative  council  should 
be  regularly  submitted  to  Parliament,  after  they  have 
been  tjanctioned  by  the  secretary  of  state.""  The  gover- 
nor-general in  council  directly  controls  the  twelve 
provincial  governments  and  the  153  native  states  of 
India.** 
Councils  By  the  Act  of  1861,  the  governors  of  the  presiden- 

preai-  cics  of  Fort  St,  Gcorgc  {i.e.  Madras),  Bombay,  and 
^ro^nces  ^^S^^  y^evB  empowered  to  form  legislative  councils, 
&C.  after  the  model  of  the  Supreme  Council,  by  adding  to 

their  ordinary  executive  councils  certain  members, 
either  of  European  or  native  origin,  but  one-half  of 
whom  must  be  non-official  persons.  These  local  legis- 
latures may  frame  laws  for  the  government  of  their 
respective  presidencies,  but  may  not  discuss  any  matter 
which  affects  India  generally  without  the  previous 
sanction  of  the  governor-general.**  The  same  Act  autho- 
rised the  govemor-general  to  establish  similar  councils, 
at  any  future  period,  for  the  North-Westem  and  other 
provinces,  and  in  the  Punjab  respectively.^  But  no 
govemor-general  has  yet  seen  his  way  to  call  into  exist- 
ence legislative  councils  therein.^ 

Meanwhile,  the  habit  of  local  self-government  is 
being  gradually  diffused  throughout  India  by  the  intro- 


>  Com.  Pap.  1874,  v.  47,  p.  280.  48,  as  amended  by  32  &  33  ^^^ct.  c 

For  particiilars  as  to  transaction  of  97,  sec.  8. 

business  in  the  Leffislatiye  Council,  '  24  &  26  ^ct.  c  67,  sees.  44,  &c 

see  Hunter's  Life  of  Mayo,  y.  2,ch.  8;  «  Hans.  D.  v.  199,  p.  657.    For 

Prichard's  Administration  of  India,  relations  between  the  f|poyemor-gen- 

T.  2,  pp.  Ill,  226.  eral  and  the  local  ffovemments,  see 

■>  Hans.  D.  y.  230,  p.  426.  Ld.    Lawrence's   Eyid.    before  SeL 

■*  Hunter's  Life  of  Mayo,  t.  1,  p.  Com*,  on  £.  I.  Finance.    Com.  Pisp. 

189.  1873,  y.  12 ;  Hunter's  Life  of  Mayo, 

•  24  &  26  Vict.  c.  67,  sees.  28-  y.  2,  pp.  61, 229. 
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duction  of  municipal  institutions  in  the  large  towns  of 
the  presidencies,  and  in  the  North-West  provinces,  and 
in  Sind.' 

Members  of  council  in  the  various  presidencies  are 
not  merely  consultative,  but  egch  take  different  depart- 
ments, superintend  details,  and  receive  numbers  of 
persons  on  business  who  would  otherwise  have  to  go 
direct  to  the  governor.* 

A  brief  notice  of  the  proposed  plans  for  the  im-  Proposed 
provement  of  Indian  administration  will  not,  however,  i^?^|^ 
be  out  of  place  in  these  pages.  adminis- 

On  August  12,  1867,  Mr.  Ayrton  moved,  in  amendment  to  the 
motion  for  the  House  to  go  into  committee  to  receive  the  financial 
statement  for  India,  the  adoption  of  a  series  of  resolutions  upon  the 
subject  of  Indian  government :  (1)  That  the  governor-general  of 
India  should  be  empowered,  with  the  sanction  of  the  secretary  of 
state  for  India,  to  conduct  the  business  of  each  department  of 
government  in  concert  with  one  or  more  members  of  his  council,  in- 
stead of  the  whole  council.  (2)  That  in  order  to  ensure  better 
attention  to  the  afiairs  of  trade  and  agriculture,  an  additional  mem- 
ber of  the  said  council  should  be  appointed  to  superintend  those 
afiairs.  (3)  That  the  government  of  Bengal  should  be  placed  upon 
the  same  footing  as  the  government  of  Bombay.  (4)  That  one 
nominated  and  one  elected  member  of  the  council  of  the  secretary 
of  state  for  India  should  cease  to  hold  office  at  the  end  of  each  year. 
(5)  That  the  members  of  the  council  should  retire  in  rotation  ac- 
cording to  their  length  of  service,  whether  as  members  of  the 
council  or  as  East  India  directors.  (6)  That  the  existing  practice 
of  recording  by  resolutions  of  this  House  certain  financial  facts  re- 
lating to  India  should  be  discontinued,  and  that,  instead  thereof,  the 
estimates  for  all  expenditure  in  Europe  of  the  secretary  of  state  for 
India  in  council  should  be  approved  by  a  vote  of  this  House  before 
the  same  is  incurred.  The  secretary  for  India  (Sir  S.  Northcote) 
showed  that  the  present  practice  is  actually  in  conformity  with  the 
first  resolution  ;  and  promised  that  the  other  resolutions  should 
receive  his  most  serious  consideration,  with  a  view  to  invite  the  at- 


'  Statement  of  Progreas  in  India  of  local  lepreaeotative  coundU  Ihere- 

in  1871-2,  pp.  5-7.    Hunter's  Life  of  in.    Rep.  Com*.  E.I.  Finance  passim. 

Mayo,  V.  2,  p    334 ;  and  Sir  0.  E.  Com.  Pap.  1873,  v.  12. 
Trevcdyan's   evidence  in    favour  of  •  Secretary  Northcote,  Han:*.  D. 

paduiJ  introduction  of  reinreeentative  v.  189,  p.  817;  and  see  p.  134U. 
inetitutiona  in  India,  by  appointment 
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tention  of  Parliament  to  the  whole  subject  during  the  next  session. 
Other  members  took  part  in  the  debate,  after  which  Mr.  Ayrton  ex- 
pressed himself  satisfied  with  the  assurance  of  the  secretary  for 
India,  and  withdrew  his  motion.^ 

In  1868  and  two  following  years,  ministers  submitted 
to  Parliament  Bills  to  amend  the  Acts  for  the  internal 
government  of  India,  which  were  fully  debated,  and,  with 
some  important  modifications,  finally  became  law.  Their 
principal  provisions  have  been  referred  to  in  the  pre- 
ceding pages."* 
Depart-  ^hc  permanent  establishment  of  the   secretary  of 

mental  ^  ,  .  •' 

staff.  state  for  India  in  council  was  fixed  by  a  declaration  of 
the  Queen  in  council  on  June  30,  1860,  upon  a  repre- 
sentation of  the  secretary  for  India ;  but  was  afterwards 
revised  by  similar  authority,  on  August  3,  1867,  on 
December  12,  1868,  on  November  11,  1869,  and  on 
August  9,  1872.  It  consists  of  two  under- secretaries, 
one  assistant-secretary,  and  the  fifteen  members  of 
council  above-mentioned.  The  salaries  attached  to 
these  offices  are: — Secretary  of  state,  5,000/.;  parlia- 
mentary under-secretary,  1,500/. ;  permanent  under- 
secretary, 2,000/. ;  assistant  ditto,  1,200/.  Members  of 
the  council,  of  which  there  are  at  present  fifteen,  1,200/. 
each.  The  following  comprise  the  secretarial  depart- 
ments : — ^Financial,  military,  revenue,  statistics  and  com- 
merce, pohtical  and  secret,  public  works,  judicial  and 
pubUc,  of  which  the  secretaries  receive  1,200/.,  and  the 
assistants  800/.  to  1,000/.  The  chiefs  of  the  following 
departments  receive  from  1,000/.  to  1,200/. — ^Funds, 
stores,  accountant-generals,  registry  and  record,  audit 
and  railway  and  irrigation.  The  entire  expenses  of  the 
establishment  are  defrayed  out  of  the  Indian  revenues, 
even  to  the  cost  of  the  building  erected  for  the  accom- 
modation of  the  India  Office.""    The  salary  attached  to 

«  Hane.  D.  v.  189,  pp.  1340-1889.  Act«  32  &  33  Vict.  cc.  97,  98;  33 

»  lb.  1868,  69,  and  70.     General  Vict.  c.  3 ;  34  &  35  Vict.  c.  34. 
Index  *  Government  of  India'  and  "  21  &  22  Vict.  c.  106,  sees,    15 

*  Govemor-General  of  India.'    Also  and  16.    Com.  Pap.   I860,  v.  62,  p. 
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the  office  of  governor-general  of  India   is  25,000i.  a 
year,  besides  an  annual  allowance  of  about  12,000^. 

The  secretary  for  India  and  one  under-secretary  are 
allowed  to  sit  in  the  House  of  Commons  ;  but  the  mem- 
bers of  the  Council  for  India  are  declared  incapable  of 
sitting  or  voting  in  Parliaments 

The  India  Office  is  divided  into  separate  depart- 
ments :  one  to  conduct  the  correspondence,  both  civil 
and  military;  another,  under  an  accountant-general; 
another  under  a  director-general  of  stores ;  a  record 
and  statistical,  and  other  miscellaneous  departments."" 

Drafts  of  despatches  intended  to  be  sent  to  India  are  Rontine 
prepared  by  the  secretary  of  the  department  to  which  ^aa! 
they  relate,  revised  by  one  of  the  under-secretaries  of 
state,  and  then  submitted  to  the  principal  secretary, 
who  may  alter  them  as  he  thinks  fit  and  refer  them  to 
a  committee  of  the  council.  The  draft  is  therein  con- 
sidered and  amended,  if  necessary,  and  returned  to  the 
secretary  of  state,  by  whom  it  is  laid  before  the  council, 
in  such  shape  as  he  may  please,  for  their  consideratiofi 
and  approval.  Every  important  despatch  must  be 
approved  by  the  secretary  of  state  and  signed  by  him, 
before  it  is  sent.  Those  of  minor  consequence  are 
passed  by  the  chairman  of  the  committees,  or  by  the 
departmental  secretaries,  without  reference  to  the  sec- 
retary of  state.^ 

The  under-secretaries  of  state  for  India  occupy  the  position 
same  position  towards  their  chief  as  do  similar  officers  °^  ^n^er- 
in  other  departments.  But,  unlike  the  secretaries  to  the  tanes. 
treasury  and  admiralty  boards,  they  have  no  recognised 
place  in  the  Indian  Council,  and  are  not  permitted  to 


227.    lb,  1872,  t.  8,  p.  723.    Haiw.  India,  see  Rep.  Com*.  E.  I.  Finance, 

D.  V.  186,  p.  1833.    For  particulars  p.  ]t$6.    Com.  Pap.  1874,  v.  8. 
showing  the  independent  position  of  "  21  &  22  Vict.  c.  106,  sees.  4, 

the  In(ua  Office  towards  all  other  de-  12.    And  see  antef  p.  328. 
partments  of  state,  see  Com.  Pap.  '  Com.  Pap.  1872,  v.  44,  p.  277. 

1864,  V.  7,  pp.  546-^49.    For  extent  ^  West,    Admin,    p.    12.    Com. 

of   patronage    of  the    secretary  for  Pap.  1861,  v.  5,  p.  359. 
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join  in  the  deliberations  of  that  body.  When  Sir  Charles 
Wood  was  secretary  for  India  he  partially  remedied  this 
inconvenience,  by  directing  that  all  papers  should  be 
referred  to  the  under-secretaries,  and  that  one  of  them 
should  always  attend  the  meetings  of  council,  so  that 
he  might  at  any  rate  hear  the  d^cussions  which  took 
place  therein  without  participating  in  the  proceedings.* 

The  Privy  CounciL 

Privy  In  a  preceding  chapter  a  brief  account  was  given  of 

2  execa^  the  Privy  Council  as  the  great  constitutional  council  of 
live  de-  the  sovereigns  of  England,  out  of  which  the  cabinet,  or 
^  ^^^  '  select  body  of  ministers  unto  whom  the  principal  func- 
tions of  government  are  now  entrusted,  has  in  process 
of  time  evolved.  We  have  now  to  consider  the  pre- 
sent position  and  duties  of  the  Privy  Council  as  a  de- 
partment of  state.' 

Although  the  high  and  important  powers  which 
anciently  belonged  to  the  Privy  Council — as  the  board 
wherein  the  whole  business  of  the  country  was  debated 
and  determined  in  the  presence  of  the  sovereign — have 
been  gradually  curtailed,  owing  in  part  to  the  develop- 
ment of  the  authority  of  ParUament,  and  also  to  the 
more  perfect  organisation  of  the  executive  departments  ; 
and  although  the  recognition  of  the  special  responsibility 
of  the  inner  council  or  cabinet,  for  advice  tendered  to 
the  sovereign,  has  to  a  great  extent  changed  the  cha- 
racter of  the  whole  body :  nevertheless  there  still  apper- 
tains to  the  Privy  Council  no  inconsiderable  amount  of 
its  original  functions,  both  in  the  prosecution  of  pubKc 
enquiries  and  the  foimal  tender  of  advice  to  the  sove- 
reign thereupon,  and  also  in  the  discharge  of  special 
administrative  duties. 


*  West,  Admin,  of  Sir  0.  Wood,    Ian  are  sobstantiated  by  an  official 
16.     Hans.  D.  t.  102,  p.  1698.  report  on  the  Privy  Coimcil  Office,  in 

*  Many  of  the  following  partieu-    Com.  Pap.  1864,  v.  27,  p.  263. 
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Inasmuch  as  the  monarch  of  the  United  Kingdom 
can  only  act  through  privy  councillors,  or  upon  their 
advice,  it  follows  that  all  the  higher  and  more  formal 
acts  of  administration  must  proceed  from  the  authority 
of  the  sovereign  in  council,  and  their  performance  be 
directed  by  orders  issued  by  the  sovereign  at  a  meeting 
of  the  Privy  Council  specially  convened  for  the  pur- 
pose. 

No  precise  rule  or  definition  can  be  made  to  dis-  orfers  in 
criminate  between  those  political  acts  of  the  crown  «>«^<^* 
which  may  be  performed  upon  the  advice  of  particular 
ministers,  and  those  which  are  properly  exercised  only 
*  in  council.'  The  distinction  depends  partly  on  usage, 
and  partly,  in  certain  cases,  upon  the  wording  of  Acts 
of  ParUament.  It  may  be  assumed,  however,  that  acts 
of  the  most  general  operation  and  importance,  such 
as  the  issue  of  new  regulations  for  the  organisation  or 
government  of  the  civil  service,  or  afiecting  the  admin- 
istration of  the  army  or  navy,**  should  be  authorised  in 
council,  while  prerogatives  affecting  individuals,  such  as 
appointments  to  office,  or  the  grant  of  pardons,  are  per- 
formed upon  the  advice  of  particular  ministers.* 

The  subjects  generally  disposed  of  by  the  authority 
of  an  order  in  council  have  been  already  specified  in  a 
former  chapter,®  and  it  is  needless  to  repeat  the  details 
there'm  enumerated.  Suffice  it  to  say  that  the  subjects 
to  which  these  orders  relate  usually  come  under  the 
especial  cognisance  of  some  one  department  of  the  exe- 
cutive government,  which  is  responsible  for  the  expe- 
diency of  issuing  the  order  as  well  as  for  its  general 
tenor  and  effect.  The  law  officers  of  the  crown  are  also 
invariably  consulted  upon  such  orders,  and  are  respon- 
sible for  their  legality.  It  is  necessary,  however,  that 
there  should  be  a  proper  machinery  for  ensuring  uni- 
formity in  this  branch  of  quasi-legislation,  by  an  ad- 

•   See  ante,  vol.  1,  p.  623.         •  See  ante,  vol.  1,  p.  460. 
^  Oox,  Inet.  p.  660. 
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herence  to  precedent,  and  for  bringing  the  business  in 
hand  under  the  notice  of  the  sovereign'.  And  also  to 
provide  for  the  proper  framing  of  the  order,  in  cases 
where  no  particular  department  is  charged  with  this 
duty.  These  are  some  of  the  functions  entrusted  to  the 
department  of  the  Privy  Council. 
UoM*Sn  When  the  matter  to  be  determined  in  council  relates 

^sooncii  to  a  question  of  internal  administration,  a  declaration 
of  the  Queen  in  council  is  made  thereupon.  For  ex- 
ample, in  creating  additional  secretaries  of  state,  and 
appointing  the  necessary  establishments  for  the  new 
departments,  this  procedure  is  resorted  to,  and  forms 
the  ground  for  the  subsequent  issue  of  patents  to  such 
officers.'  But  in  all  such  cases  the  sanction  of  the 
Treasury  must  be  first  obtained.* 

Furthermore,  all  declarations  of,  or  public  engage- 
ments by,  the  sovereign,  all  consents  to  marriages  by 
members  of  the  royal  family,  appointments  of  sherifis 
for  England  and  Wales,  and  the  like,  are  made  by  the 
Queen  in  council. 

The  sheriffs  are  annually  nominated  by  the  Queen  at  a  meeting  of 
the  Privy  Goundl.  A  list  is  submitted  to  her  Majesty  containing 
the  names  of  three  fit  persons  for  each  county,  the  first  of  whom  is 
usually  chosen,  unless  he  assign  good  reason  for  exemption.  The 
Queen  pierces  with  a  punch  a  perforation  opposite  the  name  of  the 
person  selected,  and  this  is  termed  '  pricking  *  the  sheriffs^ 

Meetings  Meetings  of  the  Privy  Council  were  formerly  held 

very  frequently.  They  are  always  convened  to  assemble 
at  the  royal  residence  for  the  time  being.  At  these 
board  meetings,  the  whole  of  the  business  transacted 
by  committees,  including  the  cabinet  itself,  which  is,  in 
strictness,  a  committee  f)f  the  Privy  Council,  or,  by  par- 
ticular departments  of  state,  which  may  require  the 
sanction  of  the  Queen  in  council,  is  submitted  to  her 
Majesty ;  orders,  or  declarations,  of  council  are  made 


of  ooonoil. 


'  Thomas,  Hist.  Pub.  Depta  p.  «  See  antef  p.  543. 

27.    Com.  Pap.  1860,  v.  52,  p.  227.  "  Oox's  Commonwealth,  p.  391. 
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thereon,  and  are  issued  to  the  several  branches  of  the 
government  specially  concerned,  for  the  purpose  of 
giving  effect  to  the  same. 

The  attendance  of  seven  privy  councillors  at  the  Quomm. 
least,  with  one  of  the  clerks  of  the  council,  by  whose 
signature  alone  its  acts  are  attested,  used  to  be  re- 
garded (by  custom)  as  necessary  to  constitute  a  council 
for  ordinary  purposes  of  state.*  But  since  the  death 
of  the  Prince  Consort,  a  different  practice  has  prevailed. 
Within  three  weeks  of  that  melancholy  event,  the  state 
of  pubUc  affaii's  rendered  a  meeting  of  the  Privy  Council 
indispensable.  Out  of  deference  to  the  feelings  of  her 
Majesty,  a  council  was  convened,  on  January  6, 1862, 
at  which  three  cabinet  ministers  only  were  present ; 
namely,  the  lord  president  of  the  council,  the  home 
secretary,  and  the  secretary  for  the  colonies.  Since 
then  Privy  Councils  have  not  infrequently  been  held, 
at  which  fewer  than  seven  members  have  been  pre- 
sent, and  these  consisting  solely  of  cabinet  ministers.^ 
It  has  been  usual,  however,  that  some  members  of  the 
Privy  Council,  in  addition  to  those  who  have  seats  in 
the  cabinet,  should  be  summoned  to  attend.  But  this 
custom  is  not  founded  upon  any  principle,  and  can  be 
dispensed  with  if  necessary.  No  privy  councillor  pre- 
sumes to  attend  upon  any  meeting  of  the  Privy  Council 
(or,  of  a  committee  of  council)  unless  he  is  summoned, 
in  her  Majesty's  name,  by  the  lord  president,  acting 
under  the  authority  of  the  prime  minister.  Upon 
ordinary  occasions,  summonses  might  be  sent  to  the 
ministers,  the  great  officers  of  the  household,  and  to 
the  archbishop  of  Canterbury. 

Two  instances  have  been  cited,  of  the  Duke  of  Somerset  and  of 
the  Earl  of  Albemarle,  who,  at  different  times,  held  the  office  of 
master  of  the  horse,  and  retained  the  same  for  several  weeks  after 
the  resignation  of  the  ministries  of  which  they  formed  a  part,  and 

*  Correep.  Will.  IV.  with  Earl  Grey,  v.  1,  p.  36. 
J  Eacotrs  England,  v.  2,  p.  113. 
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yet  ceased  at  this  juncture  to  attend  at  meetings  of  the  Privy  Council ; 
to  which  they  had  previously  been  summoned,  by  virtue  of  their 
position  in  the  royal  household.^^ 

On  extraordinary  occasions,  the  ministera  determine 
to  whom  the  summonses  shall  be  addressed.  The  whole 
council  is  rarely  convoked ;  the  last  time  it  was  called 
together  was  on  November  23,  1839,  to  receive  her 
Majesty's  declaration  of  her  intended  marriage.  On  this 
occasion  eighty-three  privy  councillors  were  present.^ 

The  issue  of  orders  of  council  under  Acts  of  Parlia- 
ment, i.e,  concerning  vaccination,  or  the  cattle  disease, 
is  provided  for  in  the  particular  statute,  which  usually 
fixes  the  number  of  privy  councillors  to  be  a  quorum 
for  such  purposes,  which  is  usually  '  any  two  or  more ' 
of  the  lords  of  the  council." 
Commit-  All  the  ancient  functions  of  the  Privy  Council  are 

toes  of 

council,  now  performed  by  committees,  with  the  exception  of 
the  formal  acts  which  are  constitutionally  required  to 
emanate  from  that  body,  and  which  proceed  from  the 
authority  of  *  her  Majesty  in  councU.'*'  The  acts  of 
these  committees  are  designated  as  those  of  the  lords  of 
the  council,  to  distinguish  them  from  *  orders  in  council/ 
which  are  made  by  the  sovereign  at  a  meeting  of  the 
Privy  Council.  The  persons  to  compose  such  committees 
are  usually  selected  by  the  lord  president  of  the  council, 
who  is  responsible  for  appointing  and  summoning  the 
same,  for  receiving  their  reports,  and  submitting  them 
for  the  ratification  of  the  Privy  Council.  By  immemorial 
practice,  no  privy  councillor  has  a  right  to  attend  a 
committee  of  the  Privy  Council  without  a  summons 
from  the  Queen.** 

k  Ld.  J.  RuflseU  Id  Mir.  of  Pari.  Act  of  1877. 
1835,  p.  11.  ■  Macqueen,  Privy  Ooun.  674,  n, 

*  C5om.  Pap.  1847-8,  v.  18,  p.  See  Acts  40  &41  VicL  c.  41,  and  lb. 

299.    Grey,  Early  Years  of  Prince  c.  48,  sec.  44,  and  c.  09, 
Consort,  ch.  zi.  **  Mr.  Reeve^s  Evid«  Hep.  Lords 

™  Medical  Practitioners*    Act  of  Com*,  on  AppeUate  Jurisdiction.  Lords 

1858.  Contagious  Diseases  (Animals)  Papers,  1872,  v.  9,  pp.  121-16S. 
Act    of  1867.    Destructiire    Insects 
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The  '  lords  of  the  council '  constitute  a  high  court  Court  of 
of  record  for  the  investigation  of  all  offences  against  the  tioT 
government,  and  of  such  other  matters,  chiefly  of  an 
extraordinary  nature,  as  may  be  brought  before  them. 
They  are  empowered  to  administer  oaths,  and  to  commit 
offenders  to  any  of  the  Queen's  prisons,  on  their  own 
warrant,  for  safe  custody,  in  order  to  bring  them  to  trial 
before  the  ordinary  tribunals  :  their  jurisdiction  in  cases 
of  treason  being  the  only  secret  criminal  procedure  now 
known  in  England.  But  their  power  extends  only  to 
enquiry,  not  to  punishment,  and  persons  committed  by 
their  order  are  entitled  to  habeas  corpus^  in  like  manner 
as  if  they  had  been  committed  by  an  ordinary  magis- 
trate.P 

It  is  competent  to  the  sovereign  in  council  to  receive  Colonial 
petitions  and  appeals  from  India  and  the  colonies,  and  •pp®^- 
to  refer  these,  or  any  matter  whatever,  to  the  considera- 
tion of  a  committee  of  the  Privy  Council,  upon  whose 
report  the  decision  of  the  sovereign  in  council  is  pro- 
nounced. Such  a  reference  may  be  made  upon  any 
petition  or  claim  of  right,  or  for  the  redress  of  any 
grievance  which  does  not  come  within  the  jurisdiction 
of  other  courts  or  departments  of  state.  If  the  matter 
be  one  that  is  properly  cognizable  by  a  legal  tribunal, 
it  would  be  referred  to  the  judicial  committee  of  the 
Privy  Council,  which  by  the  Act  3  &  4  Will.  IV.  c.  41, 
in  addition  to  its  ordinary  functions  as  a  court  of 
appeal  from  the  decisions  of  courts  of  law,  is  empowered 
(by  section  4)  to  consider  'any  matters  whatsoever' 
that  the  sovereign  shall  think  fit  to  refer  to  it.^ 

But  it  has  been  decided  that  this  clause  will  not  justify  the 
reference  to  the  judicial  committee  of  anything  whatsoever  that 
could  not  be  properly  entertained  by,  or  come  before,  the  Queen  in 
council.*^      The   committee,  for  example,   could  not  advise  upon 

'  Coz,  British    Commonwealth,  Com*,  p.  47.    And  Hans.  D.  v.  184, 

p.  300.  p.  1281.    lb.  V.  185,  p.  871. 

«»  See  Bowyer,    Coiwt.  Law,  p.  '  Hans.  D.  v.  200,  pp.  977,  984. 

127.      Macpheraon,    Prac.    of   Jud. 
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questions  of  general  or  political  policy,  for  that  is  the  especial 
function  of  the  cabinet  council  Neither  could  it  advise  in  criminal 
cases,  upon  which  no  appeal,  properly  so  called,  is  allowed  by  law.* 

Judicial  The  judicial  committee  of  the  Privy  Council  is  the 

commit-  •*  .  ,  •  ,  ^ 

tees.  supreme  court  of  maritime  jurisdiction,  and  the  tribunal 
wherein  the  crown  exercises  its  judicial  supremacy  in 
ecclesiastical  cases.  It  also  has  jurisdiction  in  appeals 
from  all  colonial  courts.'  Since  the  establishment  of 
responsible  government  in  most  of  the  British  colonies, 
the  supreme  interpretation  and  application  of  the  law 
upon  appeal  to  the  mother-country  is  weDnigh  the  sole 
remaining  exercise  of  power  retained  by  the  crown  over 
the  dependencies  of  the  empire ;  and  it  is  one  which  the 
colonies  have  hitherto  regarded  with  the  greatest  re- 
spect and  appreciation."*  But  the  several  lords  presi- 
dent *  have  uniformly  declined  to  recommend  her-Majesty 
to  refer  abstract  questions  of  law  to  the  judicial  com- 
mittee."^ 

'  The  appellate  jurisdiction  of  her  Majesty  in  council  exists  for 
the  benefit  of  the  colonies,  not  for  that  of  the  mother  country.  It 
secures  to  every  subject  of  the  Queen  throughout  the  empire  his 
right  to  claim  redress  from  the  throne.  It  provides  a  remedy  in 
certain  cases  not  falling  within  the  jurisdiction  of  ordinary  courts  of 
justice  ;  it  removes  causes  from  the  influence  of  local  prepossessions ; 
it  affords  the  means  of  maintaining  the  uniformity  of  the  law  of 
England  in  those  colonies  which  derive  the  great  body  of  their  law 
from  Great  Britain  ;  and  it  enables  suitors,  if  they  think  fit,  to  obtain 
a  decision  in  the  last  resort  from  the  highest  judicial  authority  and 
legal  capacity  existing  in  the  metropolis.'  In  any  colony  which 
possesses  an  efficient  court  of  appeal,  it  may  be  rarely  necessary  to 
resort  to  this  supreme  tribunal  But  even  so  its  controlling  power, 
though  dormant,  is  felt  by  every  judge  in  the  empire,  because  he 
knows  that  his  decisions  are  liable  to  be  submitted  to  it     Under 


■  Stephen,  Hist,  of  Criminal  Law  ed.  1873;  Forsyth,  CoDst  Law,  p. 

of  Eng.  1883,  v.  1,  ch.  x.  378 ;  Sir  R.  Palmer,  Hans.  D.  v.  186, 

»  Act  7  &   8  Vict.  c.  69.    For  p.  865.      Mr.  Gladstone,  lb,  v.  200, 

rules  regulating  appeals  from  oolo-  p.  1906.    Ld.  Westbury,  lb,  v.  202, 


nial  courts  to  her  Majesty  in  council,  p.  1284.     Atty.-gen.  Collier,  Ih,  v. 

see  Macpherson,  Privy  Coun.  Prac-  208,  p.  930. 

tice,  ed.  1873,  p.  69.  Victoria  Papers  ^  Votes  and    Proceedings    Leg. 

presented  to  Pari,  in  1874,  No.  81.  Aps.  of  Victoria,  2nd  sess.  1866,  v.  1, 

■  Macpher8on*8  Prac.  Jud.  Com*,  c.  No.  8,  p.  13. 
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such  circiunstanoeB  we  can  easily  understand  the  singular  affection  Jadicial 
which  has  been  exhibited  by  British  colonists  everywhere  for  the  ^^jJ^J^gg 
retention  of  the  right  of  appeal  to  the  Queen  in  council^  It  has 
been  decided,  by  the  judicial  committee  of  the  Privy  Council,  in 
1876,  that  an  Act  of  the  Quebee  legislature  which  transfers  the 
right  of  trying  election  petitions  to  the  judges  of  the  superior  court 
from  the  legislative  assembly  of  the  province,  in  declaring  that 
'such  judgment  shall  not  be  susceptible  of  appeal,'  was  not  an 
infringement  of  the  prerogative  right  of  the  crown  to  hear  appeals, 
which  right  cannot  be  taken  away,  exoept  by  express  words.  Because 
it  was  evident,  from  the  peculiar  nature  of  the  Act  (which  had  been 
assented  to  by  the  crown)  as  affecting  the  rights  and  privileges  of 
the  legislative  assembly  independent  of  the  crown,  that  it  could 
not  be  taken  to  have  been  the  intention  of  the  legislature  to  have 
created  a  tribunal  which  should  be  liable  to  have  its  decisions  reviewed 
upon  an  appeal  to  the  crown,  under  its  prerogative.' 

The  South  Africa  Union  Act,  1877,  sec.  51,  expressly  provides 
that  no  Act  of  the  Union  Parliament  shall  be  construed  to  abridge 
the  right  of  appeal  to  the  Queen  in  council  from  any  judgment  of 
the  general  court  of  appeal  to  be  hereafter  established  in  South 
Africa.  Moreover  it  has  been  decided,  by  the  judicial  committee 
of  the  Privy  Council,  that  notwithstanding  the  47th  section  of  the 
Canada  Supreme  Court  Act  of  1875,  which  provides  that  the  judg- 
ment of  the  said  court  'shall  in  all  cases  be  final,'  the  judicial 
committee  could,  in  any  proper  case,  advise  her  Majesty  to  allow  an 
appeal  to  the  Privy  Council  irom  a  judgment  of  the  supreme  court.^ 

The  attorney  and  solicitor-general  are  bound  to 
attend  at  meetings  of  committees  of  the  Privy  Council 
when  required,  as  assessors,  to  advise  the  committee  on 
points  of  law,  or  to  act  as  counsel  for  the  crown.  The 
privy  councillors  not  ordinarily  of  the  committee  some- 
times receive  a  summons  to  attend  on  a  special  occasion. 
The  clerk  or  registrar  of  the  Privy  Council  attends  every 
committee." 

By  the  Supreme  Court  of  Judicature  Act  of  1873, 
as  amended  in  1874,  the  crown  is  empowered  by  order 

"  Mr.  Reeve's  Evid.  before  Lords    v.  Johnston,  L.  T.  N.  S.  Rep.  v.  37 
Com*,  on  Appellate  Jurid.  pp.  17,  84.    p.  556. 


Com.  Pap.  1872,  v.  7.  See  Chalmers*  '  Campbells  Chanc.  v.  6,  p.  101 ; 

Political  Annals,  pp.  «04,671,  687.  Mr.  Reeve^s  Evid.  Rep.  Lords  Corn*. 

*  Theberge  v.  I^dry,  L.  T.  Rep.  on  Appellate  Jurisd.  pp.  26,  20,  30. 

N.  S.  V.  35,  p.  640.  Lords  Pap.  1872,  v.  7. 

y  St.  Andrews  Church,  Montreal 
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jndidai  in  councU  to  transfer  all  the  power  and  jurisdiction 
miTtees.  ^^  ^^®  judicial  Committee  of  the  Privy  Council,  in  re- 
gard to  appeals  or  petitions  to  the  Queen  in  council, 
to  the  new  court  of  appeal  created  by  that  statute.  But 
by  the  Act  of  1875  the  operation  of  this  provision  was 
postponed,  until  November  1, 1876,  and  afterwards  re- 
pealed by  the  New  Judicature  Act  of  1876. 

In  order  to  increase  the  efficiency  of  this  tribunal,  it 
is  customary  to  summon  to  the  Privy  Council  judges 
and  men  of  eminence  in  every  branch  of  legal  study, 
expressly  that  they  may  assist  at  the  deliberations  of  the 
judicial  committee.* 

It  is  noticed  by  Sir  Harris  Nicolas,  that  so  far  back  as  the  reign 
of  Henry  YIII.  there  were  certain  persons  termed  'the  king's 
ordinary  councillors,'  whose  duties  seem  to  have  been  strictly  con- 
fined to  the  performance  of  legal  business ;  from  which  he  infers 
that  'the  Privy  Council  must  then,  as  now,  have  consisted,  in 
practice,  of  two  classes,  namely,  of  the  king's  ministers,  and  of  those 
who  were  not  usually  and  as  a  matter  of  course  consulted  on  political 
affairs,  and  who  merely  acted  as  judges  to  try  particular  causes.'^ 

And  by  the  Act  34  &  35  Vict.  c.  91  (passed  in  1871) 
four  additional  salaried  members  were  added  to  the 
committee.^  By  the  Act  39  &  40  Vict.  c.  69,  on  vacancies 
occurring  amongst  these  new  members,  they  shall  be 
filled  by  the  appointment  of  lords  of  appeal  in  ordinary, 
who  shall  also  sit  as  judges  of  the  judicial  committee.* 

Whenever  it  may  be  desirable  that  persons  already 
holding  the  rank  of  privy  councillors,  but  who  do  not 
ordinarily  belong  to  the  judicial  committee,  should  attend 
at  any  particular  sittings  thereof,  a  letter  is  addressed 
to  them  by  the  clerk  or  registrar  of  the  Privy  Council 
to  inform  them  of  her  Majesty's  pleasure,  in  addition  to 
the  usual  summons  which  is  issued  by  order  of  the  lord 


•  Macqueen,  Privy  Coun.  p.  688.  •  See  debates  in  ParL  upon  the 

Maepherson,   Prac.   of   JvA,  Com*,  appointment  of  Sir  R.    P.    ColUer, 

p.  Til.  under  this  Act ;  ante^  vol.  1,  p.  678. 

»»  Preface  to  Proc.  of  Privy  Ooun.  *  L.  T.  Pec.  11, 1880,  p.  93. 

V.  7,  pp.  xvi.-xxiii. 
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president.*  By  the  Public  Schools  Act  of  1868,  the  investi- 
Endowed  Schools  Act  of  1869,  and  by  some  other  recent  f^^?*"^^ 
statutes,  a  tribunal  has  been  appointed  to  consider  mittees. 
objections  to  educational  schemes  framed  by  commis- 
sioners under  said  Acts,  which  may  be  termed  a  statu- 
table committee  of  the  Privy  Council,  Such  committee 
ordinarily  consists  of  five  members, '  of  whom '  it  is  usual 
to  provide  that  '  two  (not  including  the  lord  president) 
shall  be  members  of  the  *  judicial  committee.'  The  com- 
mittee is  selected  by  the  lord  president,  from  the  list 
of  privy  councillors,  irrespective  of  party  or  political 
considerations.  He  himself  is  always  on*  the  committee, 
and  it  is  usual  for  the  clerk  of  the  council  to  attend  its- 
sittings.'  If  the  matter  to  be  investigated  be  not  of  a 
legal  nature,  it  would  be  referred  to  an  ordinary  com- 
mittee. 

Examples  of  investigation  by  committees  of  council^ 
in  cases  not  criminal,  are  found  in  the  enquiry  respecting 
the  birth  of  the  male  heir  of  James  11.,  into  the  insanity 
of  George  III.,  into  the  claim  of  Queen  Caroline  to  be 
crowned  as  queen  consort  of  George  IV.,  and  into 
certain  alleged  clandestine  or  illegal  royal  marriages.* 

In  1813  the  Prince  Kegent  referred  the  subject 
matter  of  the  conduct  of  the  Princess  of  Wales,  together 
with  all  the  papers  emanating  from  the  commissioners 
who  were  charged  with  the  *  delicate  investigation,'  in 
1806,  to  twenty-three  privy  councillors,  including  the 
cabinet  ministers,  the  three  arclibishops,  the  bishop  of 
London,  and  the  principal  judges,  with  instruction  to 
report  their  opinion  whether  it  was  fit  that  the  inter- 
course between  the  Princess  of  Wales  and  her  daughter, 
the  Princess  Charlotte,  should  continue  to  be  subject  to 
regulations  and  restrictions.*" 

*  Return  to  Address  on  Eoclesi-  '  Sir  A.  Helps,  Evid.  before  Com*, 

astical  Appeals,  Com.  Pap.  1866,  y.  on  Endowed  Schools  Act,  Oom.  Pap. 

55,  p.  51.    For  rule  as  to  summoning  1873,  t.  8. 

members  to  attend   the   Com*,    see  «  Murray's  Handbook,  p.  107. 

Hans.  D.  v.  207,  pp.  890,  728.  ''  Lewis,  Administrations,  p.  367. 


682  THE  DEPARTMENTS  OF  STATE. 

In  1863,  under  the  authority  of  an  Act  of  Parlia- 
ment, the  question  of  the  site  of  the  assize  town  for  the 
West  Riding  of  Yorkshire  was  referred  to  a  committee 
of  council,  to  consider  and  advise  upon,  in  order  that 
it  might  be  determined  by  the  Queen  in  council.' 
Corona-  Prcvious  to  the  coronation  of  the  English  monarchs 

tion  com-  .  /•    1      -rfc  •        r^  M  •  •         1 

mitiee.  a  committee  of  the  Privy  (Jouncil  is  appointed  to  sit,  as 
a  court  of  claims,  to  receive  applications  and  determine 
upon  all  privileges  claimed  by  any  persons  in  connection 
with  that  state  ceremonial.  In  reference  to  the  pro- 
ceedings of  this  committee  it  has  been  alleged  that  in 
a  constitutional  point  of  view  the  cabinet  were  only 
responsible  for  the  selection  of  the  privy  councillors 
who  should  compose  the  committee ;  and  that  the  com- 
mittee itself  was  solely  responsible  to  Parliament  for 
the  advice  they  might  give,  or  decisions  agreed  upon  in 
th  e  matters  referred  to  them.^ 

It  is  seldom  that  general  references  to  committees 
of  the  Privy  Council  are  now  made ;  or  that  the  ex- 
amination of  witnesses  upon  oath  takes  place.  But  the 
practice  has  always  prevailed,  and  still  continues,  of 
referring  particular  questions,  or  whole  classes  of  sub- 
jects, to  such  committees.""    Some  of  these  committees 

standing  are  Standing  and  permanent  bodies,  as,  for  example, 
the  committee  for  trade,  the  committee  on  education, 
and  the  judicial  committee.  Of  these,  the  committee 
for  trade  has  become,  both  in  fact  and  in  name,  a 
separate  department  of  state.  The  committee  on  edu- 
cation and  the  judicial  committee  are  still  connected 
with  the  Privy  Council  OflSce,  at  least  through  their 
subordination  to  the  lord  president. 

If  any  difference  of  opinion  arises  between  the  mem- 

»  Hans.  D.  v.  173,  p.  800.    An  p.  817.    See  an^,  voL  1,  p,  440. 
attempt  waa  afterwardfi  made  to  in-  J  Lord    Holland,    in    debate  in 

duce    the    Houfe    of  Commons    to  House  of  Lords,  Aufrust  11, 1831,  on 

address    the    crown    to  reverse  the  *  The  Coronation  of  William  IV.* 
decision  of  the  Privy  Council  in  Uiis  ^  Com.  Pap.  1864,  v.  27,  p.  254. 

^natter ;  but  it  did  not  succeed,     lb. 


commit- 
tees. 
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bers  of  a  committee  of  council  upon  the  matter  referred  ^^^^ 
to  them,  no  such  differences  (either  with  or  without  mittees. 
reasons)  can  be  promulgated  by  the  dissentient  minority, 
because,  by  ancient  rule  and  Privy  Council  practice — 
which  with  rare  exceptions  has  been  always  adhered 
to — the  advice  agreed  upon  by  the  majority  is  sub- 
mitted to  the  sovereign  as  the  report  of  the  whole 
committee.* 

And  it  is  not  usual  for  a  committee  to  publish  the 
grounds  upon  which  they  have  arrived  at  any  opinion. 
And  by  an  order  in  council,  made  on  February  4, 1878, 
members  of  the  judicial  committee  of  the  Privy  Council 
are  forbidden  to  make  known  how  the  voices  and 
opinions  went  in  any  particular  matter.  But  in  Novem- 
ber, 1878,  Lord  Chief  Baron  KeDy  published  a  letter  to 
the  lord  chancellor  to  prove  that  the  obligation  of 
secrecy  to  privy  councillors  did  not  constitutionally 
apply  to  the  exercise  of  any  judicial  functions,  but  only 
to  consultations  on  affairs  of  state.™ 

In  view  of  the  diflSculty  experienced  by  successive  Sugges- 
administrations  in  framing  a  new  Eeform  Bill  which  commit- 
should  meet  with  acceptance  from  Parliament,  it  was  ^*^^[| 
suggested  by  Earl  Grey  °  that  resort  should  be  had  to  might  be 
this  ancient  and  undoubtedly  constitutional  machinery,  ^er  ^' 
He  proposed  that  the  Queen  should  nominate  a  com-  p^^^^^^^^^ 
mittee  of  her  Privy  Council,  to   consist  of  members 
taken  from  different  political  parties,  to  consider  and 
report  upon  a  measure  of  reform.     If  necessary,  pro- 
minent party  leaders  might,  with  great  propriety,  be 
made   privy  councillors,  for  the  purpose  of  enabhng 
them  to  serve  on  this  committee.     Should  the  com- 

^  Mr.  Keeve*8  Eyid.  before  Lords  the  puhlic  utterance,  by  the  latter,  of 

Com*.    OD    Appellate    Juriediction,  bis  adverse  opinion  upon  a  judgment 

§p.  24r-28.  Lords  Papers,  1872,  v.  7.  of  the  Judicial  Com*,  of  the  P.C, 

ir  A.  Helps'  Evid  before  Com*,  on  L.T.  v.  64,  p.  12. 
Endowed  iSchools  Act,  p.  204,  Com.  "*  Amoe,  60  jean'  Eng.  Const  p. 

Pap.  1873,  y.  8.  See  Corresp.  between  296. 

lA.  C*hanc.  Cairns  and  Chief  Baron  "  Pari  Govt.  (Ed.  1868)  p.  162. 

Kelly,  in  Oct.  1877,  upon  occasion  of 


sation. 
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Departtnent  of  Agriculture. 

itsorgani.  The  Organisation  of  this  department  is  of  very  recent 
date.  A  royal  commission  was  appointed  in  1879  to 
'enquire  into  the  depressed  state  of  the  agricultural 
interest,  and  the  causes  to  which  it  is  owing,  whether 
these  causes  are  of  a  permanent  character,  and  how  far 
they  have  been  created  or  can  be  remedied  by  legisla- 
tion.' This  committee  collected  a  vast  amount  of 
evidence  as  to  the  reasons  for  commercial  distress,'  and 
in  the  session  of  1882,  in  its  final  report, '  urged  that 
interests  so  important  as  are  those  of  agriculture  should, 
in  this  country  as  in  other  countries  of  Europe,  as  well 
as  in  America,  have  the  advantage  of  the  supeiTision 
and  administrative  assistance  of  a  special  department  of 
the  government.**  On  August  2  of  the  following  year, 
on  the  motion  of  Mr.  Paget,  an  address  was  presented 
praying  that  her  Majesty's  missions  in  France,  Germany, 
Austria,  Italy,  and  other  countries  be  instructed  to 
furnish  reports  on  agricultural  departments,  showing 
the  staff  employed,  the  objects  of  expenditure,  and  the 
results  attained."^ 

In  compliance  with  the  recommendations  of  the 
royal  commission  her  Majesty  issued  an  order  in  coun- 
cil on  April  20,  1883,  appointing  eight  members  of  the 
Privy  Council  to  be  '  a  committee  of  council  for  the 
consideration  of  all  matters  relating  to  agriculture. 
The  head  of  the  committee  to  be  the  lord  president  of 
the  council,  and  in  his  absence  to  be  presided  over  by 
the  chancellor  of  the  duchy  of  Lancaster.'  ^ 

The  functions  of  this  department  are  chiefly  exer- 
cised under  the  '  Contagious  Diseases  of  Animals  Acts,' 
the  inspection  and  transit  of  animals  to  and  from  Great 

•  Com.  Pap.  1881,  vols.   16,  16,  •  Com.  Jour.  v.  188,  p.  400. 

17  ;  and  1882,  vols.  14E,  15.  *  Com.  Pap.  1888,  v.  64,  p.  486. 

^  i^.  1882,  V.  14,  p.  19. 
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Britain,  and  all  duties  pertaining  to  the  veterinary  de- 
partment. 

The  permanent  staff  consists  of  a  professional  officer, 
with  a  salary  of  1,000/. ;  a  chief  clerk,  634/. ;  fourteen^ 
clerks  receiving  200/.  each ;  and  an  agricultural  adviser, 
250/.®   [While  going  to  press  we  learn  that  the  Govern-  ^ 
ment  intend  to  propose  the  appointment  of  a  minister  of 
agriculture.] 

Education  Committee  of  the  Pnvy  Council. 

A  committee  of  the  Privy  Council  with  authority  to  origin  of 
provide  *  for  the  general  management  and  superintendence  commit- 
of  education,  and  for  the  distribution,  under  certain  *®®' 
conditions,  of  the  sums  voted  by  Parliament  for  educa- 
tional purposes,'  was  first  appointed,  by  order  in  coun- 
cil, in  1839,  and  is  now  regulated  by  various  minutes  of 
council,  which  have  been  submitted  to  Parliament  from 
time  to  time.'  As  early  as  1833,  20,000/.  was  voted  by 
Parliament  for  the  promotion  of  education  in  Great 
Britain;  but  it  was  not  until  1839  that  a  separate 
establishment  was  created  to  supervise  the  distributior 
of  the  educational  grants.  At  first  this  committee  was 
altogether  subordinate  to  the  Privy  Council,  and  merely 
consisted  of  a  few  cabinet  ministers,  who  met  together 
to  dispose  of  the  very  smaD  sum  which  was  appro- 
priated in  behalf  of  education.  But  in  1853,  pursuant 
to  the  report  of  a  royal  commission  appointed  to  con- 
sider of  the  subject,  an  Education  Department  was 
organised,  and  was  placed  under  the  supervision  of  the 
lord  president  of  the  privy  council,  with  a  secretary, 
two  assistant  secretaries,  and  numerous  clerks. 

In  1856,  in  consequence  of  suggestions  made  in  the 
House  of  Commons  by  Sir  John  Pakington,  a  vice-presi- 


*  av.  Serv.  Est  188-89,  p.  114..     Min.  of  Evid.  2i392.  Com.  Pap.  1866, 
'  Earl  Kuasell,  Hana.  D.  v.  194,    v.  6. 
p.  806.  Rep.  of  Com*,  on  Education. 

VOL.   II.  Y  y 
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dent  was  appointed,  by  order  in  council,  under  the 
authority  of  the  Act  19  &  20  Vict.  c.  116,  with  a  salary 
of  2,000/.  per  annum.  This  functionary  is  a  member 
of  the  administration  and  a  privy  councillor,  but  until 
1870  was  not  usually  a  member  of  the  cabinet.  He  is 
empowered  by  the  said  Act  to  sit  in  the  House  of  Com- 
mons, in  order  that  the  department  may  be  properly 
represented  in  that  House,'  and  subject  to  the  supreme 
authority  and  general  oversight  of  the  lord  president, 
he  is  entrusted  with  the  active  administration  of  the 
department.* 
Expendi-  The  importance  of  this  chancre,  and  the  extended 

ture  for  -  f  ,  vl  . 

education.  Sphere  of  the  operations  oi  the  Education  Department, 
will  be  apparent  upon  referring  to  the  great  and  increas- 
ing appropriations  by  Parliament  for  the  encouragement 
of  education.  From  1838  to  1841,  only  30,000/.  per 
annum  was  voted  in  aid  of  public  education  in  Great 
Britain.  Since  then  the  grant  has  gone  on  rapidly  in- 
creasing, until  in  1888,  the  sums  appropriated  on  be- 
half of  public  education  in  England  and  Wales  alone 
amounted  to  3,576,077/.  (This  is  exclusive  of  the  grant 
on  behalf  of  the  Science  and  Art  Department  in  the 
United  Kingdom,  which  has  likewise  increased  from 
1,100/.  in  1841  to  445,303/.  in  1888.*^)  The  amount 
appropriated  in  1888  for  public  education  in  England, 
Ireland,  Scotland,  and  Wales  was  over  5,000,000/.*  It 
must  be  borne  in  mind  that  this  vast  appropriation  for 
educational  purposes  is  in  addition  to  the  expenditure 
from  endowments,  local  rates,  and  from  voluntary  sub- 
scriptions to  schools. 

In  1861  the  Duke  of  Newcastle's  commission  on  popular  educa- 
tion made  a  reports  This  report,  which,  with  its  appendices,  com- 
prises six  folio  volumes,  is  one  of  the  most  thorough  and  exhaustive 

'  Com.  Pap.  1866,  V.  6.  Evid.  1887.  Pap.  1865,  v.  6. 

«  Report  on  ML«c.  Expend,  p.  21.  •»  Civ.  Serv.  Est.  1888-9,  pp.  363, 

Com.  Pap.  I860,  v.  0.    Hans.  D.  v.  358. 
175,  pp.  374.  377,  383.     Rep.  Com".  •  Ih,  pp.  353,  401,  411. 

on  Education.    Evid.  827,  828.  Com.  J  Com.  Pap.  1861,  v.  21,  p.  678. 
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investigations  made  on  this  subject.  It  describes  the  various  insti-  Kducation 
tutions,  whether  in  connection  with  the  government,  or  with  the  Coramis- 
great  charitable  societies  of  the  country,  by  which  the  education  of 
the  poor  is  superintended  and  assisted,  and  the  different  classes  of 
elementary  schools.  It  includes  accounts  of  reformatories,  naval 
and  army  schools,  and  training  colleges,  and  suggests  important 
reforms  in  the  management  of  the  same>  This  commission  was 
followed  up  by  another,  of  which  the  Earl  of  Clarendon  was  chair- 
man, which  was  appointed  by  letters  patent  on  July  18,  1861,  to 
enquire  into  the  condition,  (be.,  of  the  nine  principal  schools  in  which 
boys  of  the  middle  and  upper  classes  are  educated,  viz.  : — Eton, 
Winchester,  Westminster,  Charter  House,  St.  Paul's,  Merchant 
Taylors,  Harrow,  Rugby,  and  Shrewsbury.  This  commission  re- 
ported in  1864.  Their  report,  with  appendix  and  evidence,  occupied 
four  volumes.^  Pursuant  to  the  recommendations  of  this  commis- 
sion, a  Bill  to  make  further  provision  for  the  good  government  and 
extension  of  the  public  schools  of  England  was  presented  to  the 
House  of  Lords,  in  the  session  of  1865,  by  the  Earl  of  Clarendon, 
the  chairman  of  the  aforesaid  commission."^  This  bill  was  fully  dis- 
cussed and  extensively  modified  in  both  Houses,  and  in  select 
committees  thereof,  until  the  session  of  1868,  when  it  became  law 
(31  h  32  Vict.  c.  118).  The  Act  is  limited  to  the  seven  principal 
public  schools,  and  does  not  extend  to  St.  Paul's  or  Merchant 
Taylors.  Finally,  on  December  28,  1864,  another  commission  wa? 
appointed  to  enquire  into  all  educational  institutions  in  England 
and  Wales  not  included  within  the  limits  of  the  former  enquiries. 
This  was  a  very  wide  range  :  it  comprised,  in  fact,  all  schools  (other 
than  the  nine  above  mentioned)  which  educate  children  excluded 
from  the  operation  of  the  parliamentary  grant — whether  endowed, 
private,  or  proprietary  schools  for  boys  or  girls.  The  report,  a  most 
voluminous  and  exhaustive  one,  was  presented  to  Parliament  in 
1868.  With  the  minutes  of  evidence  and  appendix,  and  reports  of 
assistant  commissioners  on  secondary  education  in  Canada  and  in 
certain  foreign  counties,  it  fills  twenty- four  octavo  volumes.  It 
being  impossible  to  legislate  immediately  on  the  subject,  a  suspen- 
sory Act  was  passed  in  1868,  to  provide  that  any  person  appointed  to 
any  mastership,  <kc.,  in  any  of  the  endowed  schools  referred  to  in  the 
aforesaid  report,  shall  take  the  office  subject  to  any  provisions  that 
may  be  enacted  hereafter  respecting  the  same  (31  &  32  Vicfc.  c.  32). 
Consequent  upon  the  operation  of  the  new  Revised  Code,  this 
immense  expenditure  was  checked  for  a  while,  and  considerably  re- 
duced. But  the  additional  grants,  1867,  on  behalf  of  day  and  evening 


"  Hans.  D.  v.  191,  p.  106.  »  Hsns.  D.  v.  178,  p.  632. 

^  Com.  Pap.  1864,  vols.  20  and  21. 
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schools  in  England  and  Wales,  again  increased  the  amount."  It  was 
calculated  in  1869  that,  out  of  the  whole  expenditure  for  the  pro- 
motion of  education,  about  40  per  cent,  was  derived  from  parliamen- 
tary grants,  and  60  per  cent,  from  local  resources.  In  1886  the  cost 
of  educating  children  in  board  schools  was  21.  is,  ll|c^.  ;  II,  7«.  l^d. 
derived  from  rates,  fees,  <fec.,  and  17«.  lOirf.  from  the  grant.  In  the 
voluntary  schools  the  cost  amounted  to  II,  16«.  i^d,  ;  19«.  Qd,  from 
local  sources  and  16«.  lO^d.  from  the  grant  in  aid.  But  in  addition 
to  the  schools  which  receive  government  aid  there  is  a  large  number 
of  schools  throughout  the  country  of  which  the  Privy  Council  takes 
no  cognisance.® 

Before  explaining  the  particular  duties  assigned  to 
the  Education  Department,  it  will  be  necessary  to  define 
the  position  and  authority  of  the  presiding  officers. 

As  a  natural  consequence  of  the  additional  duties 
which  have  devolved,  of  late  years,  upon  this  depart- 
ment, its  constitution  has  undergone  a  gradual  change. 
The  responsible  heads  for  administrative  purposes  are 
no  longer  the  ordinary  members  of  the  Education  Com- 
mittee, but  the  lord  president  and  the  vice-president 
conjointly. 
Composi-  The  members  who  compose  the  Committee  of  Council 

Education  on  Education  are  usually  (with  the  exception  of  the 
Ckmimit.  vice-president)  members  of  the  cabinet.^  Accordingly, 
they,  including  the  vice-president,  vary  with  every 
change  of  ministry.  They  are  always  selected  by  the 
lord  president  of  the  council,  and  include  those  ministers 
whose  departments  are  more  or  less  interested  in  educa- 
tional questions. 

In  1872,  by  the  Act  35  &  36  Vict.  c.  62,  a  Board  of 
Education  for  Scotland  was  established  for  a  limited 
time.  In  1877  this  Act  was  continued  for  one  year. 
In  1882,  by  Act  45  &  46  Vict.  c.  59,  the  educa- 
tional endowments  of  Scotland  were  reorganised  under 
a  Scotch  Education  Department  of  the  Privy  Council. 
The   amount  voted  on  behalf  of  public  education  in 


«  Hans.  D.  v.  164,  p.  295.     lb.  ^  Rep.  Educ.  Com*.  Evid.   227 

V.  17:3,  p.  1855.  Com.  Pap.  18(35,  v.  6. 

«  lb.  V.  194,  pp.  806,  821. 
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Scotland,  for  the  year  ending  March  31,  1889,  was 
568,322/.**  The  lord  president  and  (secretary  for  Scot- 
land) vice-president  of  the  education  committee  also  act 
as  principal  members  of  the  Scotch  Education  Depart- 
ment. It  is  not  ordinarily  considered  to  be  necessary, 
or  in  accordance  with  usage,  to  assemble  together  the 
other  members  of  the  Scotch  Board ;  but  they  are  con- 
sulted on  details  with  which  they  are  specially  conver- 
sant, and  upon  questions  of  general  policy  touching 
education  in  Scotland.' 

There  is  a  separate  vote  on  behalf  of  public  educa- 
tion in  Ireland,  which  is  administered  by  the  Irish 
Commissioners  of  National  Education.  It  amounted  for 
the  year  ending  March  31, 1889,  to  the  sum  of  898,525/. 

It  is  very  desirable  that  there  should  be  a  sort  of  its  fnnc- 
standing  committee  of  the  cabinet  for  educational  pur-  '^^"^ 
poses.'  Nevertheless,  since  the  existing  organisation  of 
the  department  has  been  established,  the  committee 
exercise  no  administrative  functions,  and  take  no  part 
in  the  current  business  of  the  office.  They  are  sum- 
moned from  time  to  time,  at  the  discretion  of  the  lord 
president,  and  in  his  name,  to  meet  in  the  council 
chamber,  for  the  purpose  of  deliberating  upon  proposed 
minutes,  or  upon  questions  of  importance,  involving 
considerations  of  general  policy,  submitted  to  them  by 
that  functionary.*  The  members  summoned  do  not  all 
invariably  attend.  The  quorum  of  the  committee  is 
three  ;  but  supposing  that  number  not  to  be  present  on 
a  given  day,  the  lord  president  and  vice-president  would 
undertake  of  themselves  to  decide  the  business  upon 
which  the  committee  was  summoned  ;  "^  and  might,  in 
point  of  fact,  pass  a  minute  on  their  sole  authority.^ 

The  committee,  however,  is  an  active  working  body  ; 


««  Civ.  Serv.  Est  1888-9,  p.  401.  »  lb.  Evid.  117, 130. 

'  Hans.  D.  v.  232,  p.  1851.  »  lb.  Evid.  01-64,  361-365 ,1318» 

•  Kep.  Com*.  Education.  Com.  P.  1347.    Com.  Pap.  1865,  v.  6. 
1865,  V.  6.     Mr.  Lowes  Evid.  810.  '  lb.  133. 
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A  ooDTOi-    but  only  for  quasi-legislative  or  consultative  purposes. 

body.        They  never  originate  any  measures,  but  merely  advise 
and  concur  in  the  '  bye-legislation,'  which,  under  the 
name  of  minutes  of  council,  emanates  from  their  autho- 
rity."^    Technically,  the  Committee  of  Council  on  Edu- 
cation are  the   depositaries  of  the  whole   power;  in 
practice,  they  delegate  all  the  executive  and  adminis- 
trative functions  to  the  lord  president;  and  notwith- 
standing the  responsibility  which,  in  theory,  attaches 
to  them,  the  practice  is  now  established  that  the  lord 
president  is  responsible  to  Parliament  for  everything 
connected  with  the  department. ""     Even  were  the  other 
members  of  the  committee  to  '  outvote '  the  president 
and  vice-president,  a  case  which  never  occurred,  they 
could  not  compel  those  responsible  ministers  to  accept 
the  decision  of  the  majority.*    But,  like  the  cabinet 
itself,  the  opinions  of  this  committee  are  usually  declared 
in  an  informal  way  ;  and  there  is  no  record  kept  of  their 
proceedings,  unless  they  pass  minutes.^    In  fact,  it  is 
only  by  means  of  the  *  Court  Circular '  that  it  could  be 
ascertained  how  often  the  committee  met,  and  who  at- 
tended on  any  particular  occasion."    The  secretary  of 
the  department  is  not  obliged  to  be  present  at  meetings 
of  the  committee ;  he  only  attends  when  specially  re- 
quired.* 

While  it  is  entirely  in  the  discretion  of  the  lord 
president  whether  he  will  submit  the  consideration  of  any 
particular  question  of  poUcy  to  the  committee  or  not,  it 
is  nevertheless  his  duty  to  submit  the  minutes  to  them; 
for  so  far  as  extends  to  the  making  of  minutes,  the  com- 
mittee is  designed  to  act  as  a  check  upon  the  lord  presi- 

^  Rep.  EducCom^.Evid.  609-614,  he  would  have  a  perfect  ri^ht  to  ap- 

CJom.  Pap,  1865,  v.  6.  peal  to  the  cabinet  to  decide  on  the 

"  /*.  763,776.  qnePtion.      Earl  Russell,    lb,  SCKU, 

«  lb.  118-122.— It  would  be,  no  8005.  See  also  Earl  GranvDle'e  Evid. 

doubt,  perfectly  competent  to  a  ma-  100,3,  &c,,  2324,  2400. 

jority  of  the  committee  to  overrule  a  ^  lb.  151,  223. 

decision  of  the  lord  president ;    but  «  lb.  418.  '  lb,  CO,  70. 
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dent.**  Mr.  Lowe  even  went  the  length  of  contending  ^  consui- 
that  the  responsibility  for  making  minutes  rested  on  the  body, 
committee ;  and  that  if  the  committee  differed  in  opinion 
with  the  president,  in  regard  to  a  minute,  their  opinion 
would  certainly  prevail.  Admitting  that  it  has  never 
come  to  direct  opposition,  he  asserted  that  an  expression 
of  opinion  on  the  part  of  the  committee  has  always 
induced  the  lord  president  to  modify  his  opinion ;  and 
that  nothing  has  ever  been  done  fi^ainst  the  opinion 
of  the  committee.®  The  then  president  of  the  council 
(Earl  Granville),  whilst  vindicating  the  constitutional  re- 
sponsibility and  supremacy  attaching  to  that  oflSce,  was 
similarly  impressed  with  the  value  of  the  Education 
Committee  as  a  consultative  body.  He  declared  that 
he  would  not  undertake  the  responsibility  of  passing 
measures  of  importance  without  the  sanction  and  agree- 
ment of  his  colleagues  in  the  cabinet ;  and  this  consent 
he  considered  is  best  obtained  by  means  of  a  committee 
of  the  cabinet  specially  conversant  with  educational 
questions.^  Personally,  he  had  found  the  Education 
Committee  very  useful,  and  its  members  always  willing 
to  attend.  By  consultation  with  it,  minutes  have  been 
rejected,  postponed,  or  altered,  from  time  to  time. 
Whilst  his  predecessor  in  office  (Lord  SaUsbury)  had 
found  it  difficult  to  get  the  committee  together,  he  had 
never  done  so.*  At  the  same  time,  he  declared  that  he 
'  never,  by  any  chance,  consulted  the  committee  upon 
any  question  of  administration.' '  And  that  he  did  not 
consider  that  any  responsibility  attached  to  them,  ex- 
cept as  members  of  the  existing  cabinet.*  To  a  similar 
effect.  Earl  Eussell  expressed  his  opinion,  that  those 
who  concurred  in  a  minute  were,  to  a  certain  degree, 
responsible  for  its  general  contents,  but  that  it  would 


»>  Hep.  Educ.  Com*.  Mr.  Lowe's  •  lb,  1886-1888,  2401. 

Kvid.  015, 603.  Com.  Pap.  1865,  v.  6.  '  Ih.  1891. 

'  Ih.  Ol'O.  704  768,  777,  806.  »  Ih,  1002.  24.33.    See  Mr.  Ad- 

«»  lb,  1887,  2326.  derley's  Evid.  to  the  same  effect,  834. 
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be  very   difficult   to   define   what   their   responsibility 
amounted  to.*" 
Position  The  lord  i^resident  of  the  council  is  the  controlling 

and  duties  _  -i  i         /r»  •         i  •      i  i  i  • 

of  tiie  and  responsible  officer  in  this  department ;  and  his  au- 
thority in  all  matters  of  administration  is  supreme  and 
final,  whenever  he  may  choose  to  exercise  it.* 

It  has  sometimes  been  questioned  whether  it  is  de- 
sirable that  the  responsible  head  of  this  office  should  be 
one  who  occupies  such  an  important  post  as  that  of 
president  of  the  privy  council ;  but  from  the  evidence 
of  the  leading  statesmen  who  explained  their  views  on 
this  subject  before  the  committee  on  education  in  1865, 
it  is  clear  that  the  arrangement  is  attended  with  many 
advantages. 

In  the  first  place,  the  lord  president  is  the  connecting 
link  between  the  department  and  the  cabinet,  of  whicli 
he  is  invariably  a  member;  whilst  the  vice-president  has 
not  always  a  seat  in  the  cabinet^  No  department  which 
id  not  presided  over  by  a  cabinet  minister  can  make  a 
reference  to  the  cabinet  on  any  matter,  except  by  draw- 
ing up  a  memorandum  to  be  presented  by  the  home 
secretary ;  a  proceeding  which  would  carry  little  weight, 
compared  to  a  direct  appeal  from  a  cabinet  minister  to 
his  colleagues.^  Whilst  therefore  the  presidency  of  the 
Education  Department  does  not  correspond,  in  dignity 
and  importance,  to  that  of  other  cabinet  officers,  and 
whilst  the  work  is  not  of  a  class  to  entitle  the  chief  to 
be  a  cabinet  minister,  there  is  nevertheless  a  great 
advantage  in  his  being  in  the  cabinet.* 

Again,  it  is  necessary  that  there  should  be  some  re- 
sponsible officer  to  represent  the  department  in  the  House 

*»  Rep.  Educ.  Oom«.  Evid.  2890-  personal  reasons,  Hans.  D.  v.  219,  pp. 

2892,  3047.     Com.  Pap.  1865,  v.  6.  t)9a,  1692,  and  was  obvioudj  anom- 

*  lb,  23, 113,  620,  J 906.  alous  and  objectionable.     Hissucc©!*- 

J  Ih,  142.    In  July  1870,  Mr.  W.  sor    in    the  Disraeli  administration 

Forster,  vice-president  of  the  Educa-  had  no  cabinet  seat. 

tion  Com*,  in  Mr.  Gladstone's  admin-  *  lb,  667,  6C»8. 

isi  ration,  was  made  a  cabinet  minis-  ^   lb,  604.     And  see  8.39,  &c. 

ter.     This  position  was  conferred  for 
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of  Lords.  This  is  peculiarly  advisable  on  account  of  ^^^'^^  of 
the  presence  of  the  bishops  in  that  House ;  inasmuch  den^^^ 
as  a  very  large  proportion  of  the  money  voted  by  Par- 
liament for  the  encouragement  of  education  is  expended 
on  schools  in  connection  with  the  Church  of  England, 
in  which  the  bishops  naturally  take  a  deep  interest. 
Besides  which,  so  many  educational  questions  are  con- 
nected with  religion  and  with  the  interests  of  the  Church 
that  it  is  important  to  be  able  to  communicate  freely 
with  the  bishops  thereupon.""  The  lord  president  of  the 
council  is  usually  not  only  a  member  of  the  House  of 
Lords,  but  the  leader  of  the  government  in  that  as- 
sembly. 

The  duties  which  devolve  upon  the  lord  president 
of  the  council,  in  connection  with  the  Education  OflSce, 
though  not  sufficiently  onerous  for  a  minister  of  his 
high  position,  were  it  not  that  he  has  other  duties  to 
perform  on  behalf  of  the  Privy  Council,  are  by  no  means 
inconsiderable.  They  usually  take  up  a  comparatively 
small  portion  of  his  time ;  but  when  work  comes,  it  is 
both  anxious  and  important.  The  Education  Office  is 
one  which  is  exceedingly  difficult  and  deUoate  to  ad- 
minister, on  account  of  its  touching  people's  pockets, 
and  also  on  account  of  its  relations  to  the  Church .° 

Over  and  above  the  direction  of  the  general  policy 
of  the  office,  the  lord  president  takes  entirely  into  his 
own  hands  the  patronage  of  the  department,  and  the 
appointment  and  dismissal  of  school  inspectors.  He  is 
also  consulted  by  the  vice-president  in  regard  to  any 
])roposed  alteration  in  the  ordinary  routine  of  adminis- 
tration. The  consequence  is  that  there  is  no  one  set  of 
questions  in  the  office  with  which  the  lord  president  is 
not  familiar.  From  time  to  time,  in  some  shape  or 
other,  everything  is  brought  before  him,  and  he  is  quite 


«Rep.  Educ.  Com*.  Evid.   141.  »  Ih.  634,664,  665,  755.    And 

Com.    Pap.    1865,  v.   6.     (And  see    see  830-845. 
Hans.  D.  v.  177,  p.  875.) 
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competent  to  answer  questions  in  the  House  of  Lords 
without  consulting  the  vice  president,  or  anyone  else, 
unless  it  be  on  a  mere  point  of  detail.^ 
Of  the  The  vice-president  of  the  education  committee  is  the 

dl^tf^^^  officer  by  whom  the  current  business  of  the  department 
is  transacted.  He  is  made  a  privy  councillor  in  order 
that  he  may  be  a  member  of  the  Education  Committee, 
all  the  meetings  of  which  he  invariably  attends.  He  is 
in  constant  communication  with  the  president.  Whilst 
it  is  a  matter  of  discretion  with  the  vice-president  as  to 
what  he  may  think  fit  to  bring  before  his  chief — and, 
in  point  of  fact,  nine-tenths  of  the  business  of  the  de- 
partment is  transacted  without  reference  to  the  president 
— there  is,  nevertheless,  a  general  understanding  that 
no  new  rule  of  practice  should  be  establiahed,  and  no 
alterations  made  in  existing  rules,  without  the  president's 
sanction.^ 

The  authorising  of  building  grants,  and  the  general 
distribution  of  the  educational  grant,  as  at  present 
settled  by  Parhament,  is  exclusively  managed  by  the 
vice-president.  But  he  would  consult  his  chief  upon 
any  intended  alteration  in  the  mode  of  distribution  ** 

According  to  Mr.  Lowe,  the  position  of  the  vice- 
president  is  analogous  to  that  of  an  under-secretary  of 
state — ^with  the  single  exception  of  his  having  a  seat  in 
the  Education  Committee;  and  his  responsibility  is 
limited  to  that  of  administering  the  department  with 
honesty,  to  the  best  of  his  ability,  and  in  obedience  to 
his  official  superiors,  the  lord  president  and  the  com- 
mittee of  council.  In  other  words,  he  is  simply  respon- 
sible for  his  personal  good  conduct.'  Lord  Salisbury 
and  Mr.  Adderley  incline  to  agree  with  Mr.  Lowe  on 
this  point,  viewing  the  lord  president  as  being  solely 

•  R*^p.   Educ.  Com^  Evid.  809,  2.*Mt9, 113,  220,  334, 624, 828, 1872- 

907  010.    Com.  Pai).  1865,  v.  6.  1878,  2.308.    Oom.  Pap.  1865,  v.  6. 

p  lit»p.  Com*',  on  Education  Inppec-  *»  Ih.  221,  869,  &o. 

ton'  Uoport8,  p.  55.  Com.  Pap.  1864,  '  lb,  621-624,  679,  689,  814,  &c. 

V.  9.  Uep.  Com',  ou  tkiucation,  Evid. 
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responsible  to  Parliament  for  the  conduct  of  the  busi- 
ness of  the  oflSce.'  On  the  other  hand,  the  then  vice- 
president  (Mr.  Bruce)  held  that  the  president  and  vice- 
president  were  jointly  and  severally  responsible  to 
Parliament  for  the  department.*  And  the  then  president 
of  the  council  (Earl  Granville),  who  had  had  twelve 
years'  experience  as  head  of  this  department,  viewed 
these  two  opinions  as,  to  a  certain  extent,  reconcilable. 
He  considered  *  that  the  ultimate  decision  of  all  ques- 
tions rests  entirely  with  the  lord  president ;  and  that  if 
faults  are  committed,  either  by  himself  or  by  any  of  his 
subordinates  of  any  grade  in  the  office,  he  is  the  person 
responsible  to  Parliament  to  the  greatest  extent.'  Lord 
Granville  illustrated  his  views  by  reference  to  the  case 
of  Mr.  Lowe. 

In  1864,  that  gentleman  resigned  the  office  of  vice-president  of  Case  of 
the  education  committee  on  account  of  a  vote  of  censure  which  was  ^^'  l^we. 
passed  upon  the  department  by  the  House  of  Commons.  His  lord- 
ship conceived  that  Mr.  Lowe's  resignation  arose  from  a  misapprehen- 
sion of  the  facts.  He  himself  did  not  resign,  but  had  no  doubt  that 
he  should  have  done  so.  In  fact,  he  had  waited  on  Lord  Falmerston, 
and  tendered  his  resignation.  But  the  premier  begged  him  to  with- 
draw it,  which  he  agreed  to  do,  on  condition  that  the  government 
would  invite  the  House  of  Commons  to  reconsider  the  subject,  when 
he  would  await  their  final  decision.  He  considered  that  Mr.  Lowe's 
resignation  was  unnecessary ;  but  he  justified  it  on  the  ground  of 
personal  feeling  as  to  his  own  honour.  Technically,  the  lord  presi- 
dent should  have  resigned,  and  the  vice-president  might  have  retained 
his  office. 

Upon  the  general  question  of  responsibility,  however,  Responsi- 
the  fact  of  representing  a  department  in   Parliament  Paiifa- 
makes  a  great  diiHerence  in  the  position  of  a  subordinate  ™®'^*- 
officer,  be  he  a  vice  president  or  an  under-secretary.   It 
may  not  make  any  technical  difference,  but  the  subor- 
dinate minister  is  clearly  responsible  to  the  House  of 
Commons  as  the  representative  of  the  department  to 

■  U,  948-952,  1316-1322.      At  defining    the    position  of  the  vice- 

the  same  time,  Mr.  Adderley  thought  president, 
til  at  the  discordant  opinions  on  the  '  lb.  827-834. 

subject  proved  the  necebsity  for  better 
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which  he  belongs,  although  a  much  greater  responsibi- 
lity attaches  to  the  departmental  chief,  whose  orders  he 
is  obliged  to  carry  out,  and  whose  authority  is  supreme." 
A  vice-president,  moreover,  is  of  a  higher  grade  than 
an  under-secretary,  and  his  personal  responsibihty  is 
proportionably  greater.  An  under-secretary,  even,  who 
represents  his  department  in  the  House  of  CJommons, 
and  who  takes  a  prominent  and  able  part  in  the  conduct 
of  public  affairs,  is  naturally  supposed  to  have  some- 
thing to  do  with  the  government  of  the  oflSce,  and  cannot 
free  himself  from  a  certain  modified  responsibility  in 
reference  to  his  own  department.^ 
Functions  The  functious  of  the  Education  Department,  it  has 
officii*  been  already  intimated,  are  of  a  very  subordinate  de- 
scription to  those  which  devolve  upon  the  principal 
offices  of  government.  It  does  not  administer  import- 
ant affairs  of  state,  but  merely  pays  out  public  money 
on  the  performance  of  certain  conditions  by  the  recipi- 
ents of  the  same.  In  other  words,  the  whole  business 
of  the  office  consists  in  drawing  up  such  sets  of  rules  as 
the  House  of  Commons  will  grant  money  upon.'*' 
Prepara-  ^hc  most  important  of  these  rules  are  those  which 

minutes,  are  termed  mmutes  of  the  Committee  of  Council  on 
Education.  Minutes  of  council  differ  from  orders  in  council. 
The  latter  are  presumed  to  emanate  from  the  whole 
body  of  the  Privy  Council,  and  are  issued  by  order  of 
the  sovereign.  The  former  are  departmental  regulations, 
which  are  binding  upon  all  concerned  when  they  have 
received  the  tacit  approval  of  Parliament,  by  remaining 
on  the  table  of  both  Houses  for  one  calendar  month. ^ 
There  is  no  uniform  practice  in  the  preparation  of 

»  R«p.  Com*,  on  Education,  Evid.  these  views  of  Earl  Granville,  2901, 

189«,  1HM7.     Com.  Pap.  1865.  v.  6;  Ac. 

nan8.  I).  V.  210,  p.  69.^     For  further  "/A.  634,  &c.,    763.    See  Earl 

particulars  of  Mr.  Lowe's  case,  see  Russell's  evidence  on  this  point,  Ih, 

ante,  vol.  1,  p.  447.  2919,  2968,  &c. 

'  lb.  1901, 1906-190f),  2342, 2410.  »  lb.  229.  2966,  3032.    See  ante, 

Sec.  Com.  Pap.1866,  v.  0.  Earl  Russell  vol.  1,  pp.  464-469. 
expressed  his  general  concurrence  in 
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minutes.  They  are  always  drafted  by  the  secretary 
under  instructions  received  from  the  lord  president,  or 
the  vice-president,  who  would  act  together  in  such  a 
matter.  They  are  then  usually  printed  and  circulated, 
confidentially,  among  the  members  of  the  committee, 
for  their  written  opinions.  When  finally  settled,  a  meet- 
ing of  the  committee  is  convened,  at  which  the  minute 
is  passed.  Sometimes  the  lord  president  settles  the 
minute  in  the  office,  and  after  conferring  with  the  vice- 
president  and  his  subordinates  on  the  subject,  takes  it 
with  him  to  the  cabinet,  in  order  to  consult  his  col- 
leagues thereupon,  or  as  a  convenient  mode  of  consult- 
ing the  other  members  of  the  Education  Committee. 
But  whatever  may  be  the  intermediate  and  provisional 
steps,  the  final  and  decisive  proceeding  is  to  obtain  offi- 
cial sanction  to  the  minute,  by  calling  a  meeting  of  the 
committee  of  council.  If  the  committee  neglect  to 
attend  when  duly  summoned,  a  minute  might  be  passed 
by  the  president  and  vice-president  alone ;  but  of  late 
years  there  has  been  no  difficulty  in  getting  the  com- 
mittee together  when  required.  After  a  minute  has 
been  passed,  it  must  be  laid  upon  the  table  of  both 
Houses  for  one  month  before  it  is  acted  upon.^ 

Supplementary  rules  are  in  the  nature  of  instructions  suppie- 
and  directions  to  the  school  inspectors,  in  explanation  ™i^^ 
of  the  Eevised  Code,  or  other  minutes  of  council,  their 
scope  and  purport,  and  the  mode  in  which  they  should 
be  administered.  These  rules  represent  the  generali- 
sation of  decisions  which  have  arisen  in  the  daily  prac- 
tice of  the  Education  Office.  They  are  framed  by  the 
secretary,  with  the  assistance  and  authority  of  the  vice- 
president.* 

The  Committee  of  Council  on  Education,  out  of  the  Appro- 
funds  placed   by  ParHament  at  their  disposal,  make  p"^^^^"^ 
grants  towards  the  building,  enlarging  and  furnishing  of 

y  Rep.  Com*,  on  Education,  Evid.    Pap.  1866,  v.  6. 
71,  &c.  133,  -229, 346, 376,  791.  Com.  «  lb,  86,  &c.  184,  260. 
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school-houses,  elementary  and  normal;  they  aid  the  pur- 
chase of  books,  maps,  diagrams,  and  scientific  apparatus ; 
they  give  stipends  to  pupil- teachers,  and  make  allow- 
ances to  certified  industrial  and  ragged  schools.  They 
also  augment  the  incomes  of  many  of  the  teachers, 
schoolmasters  and  mistresses,  throughout  the  kingdom.* 
Promotion        It  is  furthermore  the  duty  of  the  Education  Depart- 

of  odocA* 

Uon.  ment  to  consider  of  grants  in  aid  of  schools,  and  to  keep 
a  strict  watch  and  account  over  the  expenditure  in- 
curred in  behalf  of  the  same,  by  a  regular  system  of 
school  inspection  ;  to  conduct  public  examinations  from 
time  to  time,  both  of  teachers  and  pupds ;  to  establish 
training  colleges  for  teachers,  and  generally  to  foster 
and  promote  the  diffusion  of  education,  pursuant  to  the 
rules  laid  down  in  the  minutes  of  the  committee  of 
council  for  the  establishment  of  a  sound  system  of  pub- 
lic education  in  Great  Britain  and  Ireland.  An  annual 
report  of  progress  is  presented  to  the  Queen  in  council, 
signed  by  the  president  and  vice-president.^  Appended 
thereto  are  separate  reports  from  the  government  in- 
spectors of  the  various  elementary  schools,  training  col- 
leges, admiralty,  and  ragged  schools  throughout  the 
kingdom,  which  come  under  their  supervision 

In  1865,  the  management  of  the  education  of  the  poor,  so  far  as 
it  depends  upon  state  grants,  was  transferred  from  the  Privy  Coun- 
cil to  the  Poor  Law  Board,  and  in  1871  to  the  Local  Government 
Board,  who  now  supervise  the  district  and  workhouse  schools  in 
England  and  Ireland.®  The  industrial  and  reformatory  schools,  and 
the  military  schools,  were  also,  for  a  time,  placed  under  the  direction 
and  supervision  of  the  Education  Committee  ;  but  in  practice  it  was 
found  impossible  to  carry  out  this  arrangement,  and  they  are  now 
administered,  the  former  by  the  Home  Office,  and  the  latter  by  the 
War  Office,  being  the  departments  specially  interested  therein.** 


•  See  Parkinson's  Under  Govern-  ^  See  Com.  Pap.  1866,  v.  14,  pp. 

ment,  p.  76.    Cox's  Oonmionwealth,  574-576. 

«i)8-401.     And  the  Report  of  the  •  Civ.  Serv.  Est  1873-4,  p.  108. 

Education    Commission,  Com.   Pap.  *  Hans.  D.  v.  190,  p.  505;  v.  211, 

1861.  V.  21.  p.  616 ;  Civ.  Ser.  Est.  1873-4,  p.  84. 
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The  constitution  of  the  Education  Department  is  still  ^^^ 
in  a  transition  state,  and,  owing  to  the  persistent  efforts  mental 
of  educational  reformers,  it  is  probable  that  ere  Icmg 
it  may  undergo  further  changes,  and  the  field  of  its 
operations  be  enlarged.  The  administration  of  this 
department  has  been  remarkably  successful.  It  began 
by  promoting  primary  education  in  its  most  elementary 
form,  and  has  succeeded  in  bringing  it  to  great  per- 
fection.® At  present  it  has  nothing  to  do  with  the 
higher  education  of  the  country,  which  is  obtainable 
through  the  universities,  the  endowed  middle-class  and 
public  schools,  and  which  is  independent  of  government 
control,  and  subject  only  to  rules  laid  down  by  Parlia- 
ment.' 

On  February  28,  1 865,  on  motion  of  Sir  John  Pakington,  a  select 
committee  was  appointed  by  the  House  of  Commons  to  enquire  into 
the  constitution  of  the  department,  with  a  view  to  its  reorganisa- 
tion, and  better  adaptation  for  the  important  functions  it  has  now  to 
perform.  This  committee  sat  until  June  23,  when,  being  unable 
to  complete  their  labours,  they  reported  the  evidence  already  taken 
to  the  House,  with  a  recommendation  that  the  enquiry  should  be 
resumed  in  the  next  session.^  Accordingly,  on  February  13,  1866, 
the  committee  was  reappointed  again  under  the  presidency  of  Sir 
John  Pakington.  They  sat  until  July,  when,  having  finished  their 
investigations,  and  being  engaged  in  deliberating  upon  a  draft  report 
presented  to  them  by  their  chairman,  a  change  of  ministry  occurred, 
and  Sir  John  Pakington  was  caUed  upon  to  assume  office.  Under 
these  circumstances,  the  committee  decided  to  refrain  from  making 
any  recommendations  to  Parliament,  upon  the  important  and  diffi- 
cult questions  which  had  engaged  their  attention,  until  the  new 
administration  had  had  time  to  consider  them.  They  therefore 
resolved  to  lay  the  evidence  alone  upon  the  table  of  the  House, 
leaving  it  for  the  House  to  determine  whether  they  should  be  re- 
appointed next  year,  in  order  to  prepare  a  report  thereon. 

The  committee  was  not  reappointed  ;  but  on  December  2,  1867,   Minister 
Earl  Russell  submitted  resolutions  to  the  House  of  Lords,  in  favour  of  educa- 
of  the  extension  of  education  and  the  improvement  of  the  existing  *^^'^* 
machinery  for  that  purpose  ;  also  recommending  the  appointment 
of  a  minister  of  education,  with  a  seat  in  the  cabinet.     But  the 


•  Mr.  Lowe,  Hans.  T).  v.  219,  p.  '  lb.  p.  1620. 

1610.  »  Com.  Pap.  1865,  v.  6,  p.  3. 
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Mimster  propositions  were  regarded  as  untimely,  and  after  a  brief  debate  they 
tion.  "^^     ^®^  negatived,  without  a  division.** 

[On  July  29,  1870,  Earl  Russell  moved  an  amendment  to  the 
Elementary  Education  Bill,  for  the  appointment  of  a  minister  of 
education  ;  but  on  being  informed  that  the  reorganisation  of  the  de- 
partment would  probably  be  undertaken  by  government  at  an  early 
period,  he  withdrew  his  motion.* 

On  May  22,  1874,  Lord  Hampton  (formerly  known  as  Sir  John 
Pakington)  moved,  in  the  House  of  Lords,  a  resolution  in  favour  of 
the  '  appointment  of  a  minister  of  public  instruction,  who  should  be 
entrusted  with  the  care  and  superintendence  of  all  matters  relating 
to  national  encouragement  of  science  and  art,  and  popular  educa- 
tion.' But  after  a  brief  debate,  the  question  was  negatived,  without 
a  division. 

On  June  15,  1874,  Mr.  Lyon  Playfair  moved  for  the  appointment 
of  a  select  committee  of  the  House  of  Commons,  to  consider  how  the 
ministerial  responsibility  under  which  the  votes  for  education,  art 
and  science  are  administered  may  be  better  secured.  But  after  full 
debate  the  motion  was  withdrawn.  The  motion  was  again  made 
and  carried,  in  1883,  and  the  committee  nominated  on  June  29.] 

Li  the  proceedings  of  the  committee  of  1866  there  appears  a 
copy  of  the  draft  report  submitted  by  Sir  John  Pakington,  and 
which  it  is  probable,  but  for  the  change  of  ministry,  would  have 
been  adopted  by  the  committee. 

Adverting  to  the  conflicting  opinions  expressed  by  several  gentle- 
men who  had  presided  over  the  Education  OflBce,  concerning  the 
utility  of  the  committee  of  council  as  a  permanent  part  of  the  de- 
partment, it  is  stated  in  this  draft  report,  as  the  conclusion  of  the 
committee,  '  that  the  agency  of  the  said  committee,  in  the  ordinary 
business  of  the  Educational  Department,  whether  administrative  or 
legislative,  is  anomalous  and  unnecessary  ;  that  it  tends  to  diminish, 
on  the  part  of  the  education  minister,  that  sense  of  individual  re- 
sponsibility which  is  the  best  security  for  efficient  discharge  of 
official  duties  ;  and  that  in  those  rare  cases  in  which  the  minister 
requires  advice  from  his  colleagues,  it  would  be  better  that  the 
whole  cabinet  should  be  consulted.'  And  in  regard  to  the  question 
whether,  under  the  present  regulations,  there  are  one  or  two  educa- 
tion ministers  (a  point  upon  which  the  statements  of  the  official 
witnesses  are  at  variance)  the  draft  report  recommends— 1.  That  the 
Committee  of  Council  on  Education,  being  no  longer  adapted  to  the 
purpose  for  which  it  was  formed,  should  cease  to  exist.  2.  That 
there  should  be  a  minister  of  public  instruction,  with  a  seat  in  the 


»»  Hans.  D.  v.  190,  pp.  478-606.    And  see  ante,  p.  299. 
•  lb.  V.  203,  p.  1167. 
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cabinet,  who  should  be  entrusted  with  the  care  and  superintendence 
of  all  matters  relating  to  the  national  encouragement  of  science  and 
art  and  popular  education  in  every  part  of  the  country^ 

From  the  testimony  of  the  most  experienced  and  competent  wit- 
nesses before  the  Education  Committee,  in  1865  and  1866,  it  is  evi- 
dent that  the  system  administered  by  the  Education  Department 
is  partial,  incomplete,  and  too  highly  centralised.  *  And  also,  that 
the  Education  Department,  as  at  present  constituted,  is  not  well 
adapted  for  the  administration  of  a  reformed  system,  which  shall 
penetrate  and  provide  for  the  educational  wants  of  every  part  of  the 
country.  To  remedy  these  serious  defects,  it  was  proposed  to  de- 
clare in  the  draft  report  of  1866  that  the  duties  of  the  proposed 
minister  of  public  instruction  should  not  merely  be  administrative, 
but  also  suggestive  ;  that  local  organisation  in  connection  with  the 
central  department  should  be  resorted  to;  that  power  should  be 
given  to  levy  a  rate  in  certain  cases,  in  lieu  of  the  principle  of 
voluntary  aid ;  and  that  resort  should  be  had  to  a  system  of  mixed 
religious  education,  as  a  substitute  for  the  denominational  system 
now  in  operation.  But  the  committee  were  unanimously  of  opinion, 
that  until  they  were  aware  of  the  view  which  might  be  taken  upon 
these  great  questions  of  policy  by  the  new  administration,  and  had 
a  clear  prospect  of  arriving  at  conclusions  which  it  might  reasonably 
be  expected  would  be  adopted  by  the  legislature,  it  would  be  unde- 
sirable to  disturb  and  unsettle  the  minds  of  those  who  are  actively 
engaged  in  the  promotion  of  the  existing  system.^ 

Another  educational  question  which  has  given  rise  to  much  con-  con- 
troversy ™  has  grown  out  of  what  is  termed  the  conscience  clause,  science 
This  is  a  regulation  which  was  first  framed  by  the  Education  Office  ^^laude. 
about  the  year  1860,  and  which  has  since  been  made  applicable  to 
grants  on  behalf  of  all  public  elementary  schools." 

The  practical  effect  of  this  clause  was  originally  to  allow  parents 
who  did  not  wish  their  children  to  be  taught  any  particular  doctrine 
to  withdraw  them  from  the  schools  at  the  time  religious  instruction 
was  given.  At  first  this  clause  was  strenuously  opposed  by  the 
clergy  of  the  Established  Church,  who  deprecated  the  withdrawal  of 
any  children  from  their  own  oversight  and  pastoral  care,  and  who 
feared  that  even  this  concession  to  dissenters  would  tend  to  destroy 
the  denominational  character  of  the  schools,  and  lead  to  all  religious 
teaching  therein  being  done  away  with.  But  the  objections  to  the 
operation  of  the  clause  gradually  subsided  and  the  impression  gained 

*  Rep.  Com*,  on  Education,  pp.  x.  Committees.  Com.  Pap.  1866,  v.  6. 
xvi.     Com.  Pap.  1866,  v.  7.  Index,  pp.  16-20.     Ih,  1866,  v.  7. 

*  J^.  pp.  xi.  xii.  xvi.  xvii.    Com.     Index,  pp.  331-333. 

Pap.  18G6,  V.  7.  »  Rep.  Educ.  Com*.  Evid.  3436- 

"  See  the   voluminous   evidence  3439.     Com.   Pap.  1866,  v.  7.     And 

on  the  subject  before  the  Education  see  Hans.  D.  v.  192,  p.  407. 

VOL.    II.  Z   Z 
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Con-  ground  amongst  all  parties  that  it  was  fair  and  reasonable.     The 

science  goyemment  have  been  desirous  that  the  clause  should  be  so  applied 
as  to  give  protection  and  liberty  to  parents  to  remove  their  children 
from  the  influence  of  any  religious  teaching  which  they  may  deem 
objectionable  ;  and,  at  the  same  time,  to  secure  that  denominational 
teaching  in  the  schools  should  not  be  interfered  with.  Thus  interpre* 
ted,  the  principle  of  the  conscience  clause  was  generaUy  accepted.^* 

In  1868,  and  the  following  sessions,  the  principle  of  the  con- 
science clause  was  distinctly  ratified  by  Parliament,  and  applied  to 
all  public,  endowed  and  elementary  schools  ;  by  the  establishment 
of  a  '  time  table  conscience  clause,'  prescribing  the  times  at  which 
religious  instruction  shall  or  shall  not  be  given,  in  every  school, 
and  permitting  the  withdrawal  by  the  parent  of  any  scholar  from 
such  instruction,  without  forfeiting  any  of  the  other  benefits  of  the 
school.^ 

Moreover  by  the  Elementary  Education  Act  of  1870  (33  &  34 
Vict.  c.  75,  sec.  7),  the  provisions  in  previous  statutes  for  securing 
some  religious  teaching  in  all  State-aided  schools,  as  well  as  the 
examination  of  the  children  in  religious  subjects  by  her  Majesty's 
inspectors,  were  given  up.  It  is  now  a  condition  of  the  government 
grant  that  it  should  not  be  made  in  respect  of  any  instruction  on 
religious  subjects  ;  and  the  duty  of  the  Education  Department  is  now- 
confined  to  securing  that  the  requisite  amount  of  efficient  secular 
instruction  is  provided  in  all  elementary  schools.^  With  this  limita- 
tion, however,  the  time  table  conscience  clause  continues  in  opera- 
tion, and  affords  adequate  opportunity  for  elementary  religious 
instruction  to  all  children  attending  the  public  schools,  whose 
parents  desire  that  they  may  receive  the  same.*" 

By  the  Elementary  Education  Act,  1870,  national 
provision  was  made  for  a  system  of  school  board  edu- 
cation throughout  England  and  the  metropolis.  This 
Act  provides  that  such  school  boards  be  empowered 
and  required  to  take  the  necessary  steps  for  the  pro- 
vision or  erection  of  a  suflScient  number  of  additional 


«  Duke    of    Marlborough    (lord  88  &  34  Vict  c.  75 ;  and  Hans.  D. 

president  of  the  council).     Hans.  D.  v.  220,  p.  1642. 

v.  190,  pp.  500,  501.    And  see  lb,  v.  ^  M.  Sandon,  Hans.  D.  v.  228, 

192,  p.  1158;    V.  194,  p.   1374;    v.  p.   267;    lb.  v.  231.    Appx.  ^-riv 

202,  p.  286.    As  to  present  working  Act  39  &  40  Vict.  c.  79,  sec.  19. 

of  the  conscience  clause,   see  i&.  v.  '  See  Owen's  Elementary  Educa- 

230,pp.  1240, 1262,  1299,  1411.  tion    Act     Ed.   1876,  pp.  23,  81. 

p  See  31  &  32  Vict.  c.  118,  sec.  Hans.  D.  v.  236,  p.  749. 
12 ;  32  &  33  Vict.  c.  66,  sec.  15-19 ; 
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schools,  suitable  to  the  wants  of  the  population,  where 
a  deficiency  in  this  respect  is  proved  to  exist.  Provision 
was  made  by  section  12  of  the  said  Act  for  anticipating 
this  proposed  local  enquiry,  and  for  the  immediate 
election  of  school  boards,  on  the  application  of  the  town 
councils,  of  municipal  boroughs,  or  of  the  ratepayers  in 
extra-municipal  parishes. 

The  beneficial  results  of  this  Act  speedily  manifested 
themselves,  for  the  lords  of  the  committee  reported  : 
*  We  received  within  (twelve  months)  a  short  period  of 
the  passing  of  the  Education  Act  so  many  applications 
for  the  formation  of  school  boards  under  this  section 
that  one  of  our  first  duties  was  to  frame  regulations  for 
the  election  of  school  boards.  .  .  .  The  voluntary  adop- 
tion by  so  large  a  proportion  of  the  population  of  the 
kingdom  of  one  of  the  leading  principles  of  the  Act  is 
extremely  gratifying,  as  it  shows  how  earnest  a  desire 
is  felt  throughout  the  country  to  carry  into  efiect, 
without  delay,  the  powers  with  which  each  locality  is 
now  vested,  to  extend,  improve,  and  complete  the 
existing  provision  for  the  education  of  the  people.'  ■ 

In  England  and  Wales  in  1870  there  were  8,281  day  and  night 
schools  inspected  under  this  system,  with  an  attendance  of  1,878,584 
day  scholars  ;  in  1885  the  number  of  schools  inspected  had  in- 
creased to  19,020,  and  the  attendance  of  day  and  night  scholars  to 
5,011,670.* 

The  establishment  at  the  head  office  in  London  con-  officials, 
sists  of  a  permanent  secretary  (with  a  salary  of  1,800/. 
per  annum),  three  assistant  secretaries,  twenty-two 
examiners,  and  a  large  staff  of  inspectors  and  clerks ; 
together  with  an  advising  counsel,  an  architect,  an 
accountant,  and  a  private  secretary  to  the  vice-presi- 
dent." All  the  patronage  of  the  department,  whether  it 
be  direct,  or  by  nomination  for  competition  under  the 


•  Com.  Pap.  1871,  v.  22,  p.  15.  •  Civ.  Serv.  Est.  1888-9,  p.  364. 

«  iJ.  1880,  V.  24,  p.  ix. 
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Corre- 
spond- 
ence. 


civil  service  competitive  system,  is  in  the  hands  of  the 
lord  president.^ 

The  correspondence  of  the  department  is  conducted 
by  the  secretary,  but  always  in  the  name  of '  My  Lords ' 
the  members  of  the  Committee  of  Council  on  Education. 
In  fact,  every  letter  that  leaves  the  office  is  written  in 
the  name  of  *  My  Lords,'  even  though  it  may  be  but  the 
decision  of  an  assistant  secretary,  or  of  an  examiner, 
upon  a  minor  point  of  practice,  and  may  not  even  have 
been  seen  by  the  secretary.  In  this,  as  in  other  pubhc 
departments,  for  the  transaction  of  ordinary  business, 
the  permanent  officer  is  trusted  with  the  name  of  the 
department  as  he  might  be  with  a  common  seal.  He 
uses  it  on  his  own  responsibility,  and  if  he  misuses  it, 
the  appeal  hes  to  his  chiefs.  In  the  great  mass  of  daily 
business,  it  is  impossible  to  submit  every  letter  to  the 
official  head :  and  where  a  case  is  clear,  and  according 
to  precedent,  the  secretary  would  be  justified  in  decid- 
ing it  himself,  in  the  name  of  *  My  Lords.*  ^  Any  case 
which  fairly  admitted  of  doubt,  or  wherein  the  writer 
had  made  a  special  request  that  the  responsible  minister 
should  be  consulted,  he  would  carry  to  his  superior 
officers  ;  upon  whom  devolves  the  sole  responsibility  to 
Parliament  for  every  act  of  administration.^  Letters  on 
minor  points  are  drafted  under  the  directions  of  the 
examiners,  and  are  usually  signed  by  an  assistant  secre- 
tary.^ 


Depart- 
ment of 
Science 
and  Art. 


The  Science  and  Art  Department  for  the  United  Kingdom. 

By  an  order  in  council,  issued  February  25,  1856, 
the  Department  of  Science  and  Art  (previously  under  the 


^  Rep.Com*.  on  Education.  Evid. 
217,218,  631.    Com.  Pap.  1866,  v. 


330. 


lb,    145-147,    281-291,   327- 


•  Report  Com*,    on   Education. 
Evid.  290-292,  607,  869-873.    Com. 


Pap.  1866,  V.  6.  The  aecretary  in- 
variably communicates  with  the  vice- 
president  upon  official  businesa ; 
though  he  has  iree  access  to  the  lord 
president  when  necessary,  lb.  208— 
214. 

y  lb.  230. 
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direction  of  the  Board  of  Trade)  was  transferred  to  science 
the  superintendence  of  the  Education  Committee  of  the  Depart- 
Privy  Council.  °'*^*- 

The  Department  of  Science  and  Art  owes  its  origin 
to  suggestions  contained  in  the  second  report  of  the 
commissioners  for  the  Exhibition  of  1851,  which  being 
favourably  entertained  by  the  government,  the  co-opera- 
tion of  Parliament  was  invited,  by  the  speech  from  the 
throne  at  the  opening  of  the  session  of  1852-3,  in  a 
*  comprehensive  scheme  for  the  advancement  of  the  Fine 
Arts  and  of  Practical  Science.'  In  furtherance  of  this 
idea,  the  lords  of  the  treasury,  in  March,  1853,  autho- 
rised the  estabUshment  of  a  new  department,  under  the 
direction  of  the  Board  of  Trade,  to  be  called  the  Depart- 
ment of  Practical  Science  and  Art. 

Already,  in  1837,  a  government  school  for  the  study 
of  ornamental  art  and  design,  as  applied  to  manufac- 
tures, had  been  established,  pursuant  to  a  report  of  a 
committee  of  the  House  of  Commons  in  1836,  on  arts 
and  manufactures,  which  recommended  that  *  specimens 
from  the  era  of  the  revival  of  the  arts,  everything  in 
short  which  exhibits  in  combination  the  eflforts  of  the 
artist  and  workman,'  should  be  collected  together  for 
the  use  of  art-students."  This  recommendation  was 
afterwards  carried  into  effect  by  the  South  Kensmgton 
Museum ;  whilst  in  1838,  about  1,500/.  was  expended 
in  the  purchase  of  objects  of  ornamental  art  for  the 
benefit  of  the  School  of  Design.'  From  this  school 
several  branch  institutions  emanated  in  various  parts 
of  Great  Britain.  These  were  conducted  with  varying 
success.  Two  enquiries  were  subsequently  made  into 
the  progress  of  the  Government  School  of  Design,  one 


■  Com.  Pap.  1836,  v.  9,  p.  1.  Ap-  since  its  foundation,  &c.    Com.  Pap. 

pended  to  the  80th  Rep.  of  the  Sci-  1883,  v.  27. 

ence  and  Art  Dept.  (in  1883)  is  &  •  Com.  Pap.  1860,  v.  16,  pp.  629, 

history  of  the  department  showing  650. 
ite  development  during  the  30  years 
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Science  in  1847,  by  the  Board  of  Trade,^  the  other  m  1849,  by 
iTepart-  *  Committee  of  the  House  of  Commons.''  The  result 
ment.  ^^8  the  Organisation,  in  1852,  of  a  Department  of  Prac- 
tical Art,  which  should  endeavour,  by  means  of  elemen- 
tary art  schools  and  museums,  to  foster  and  encourage 
a  taste  for  art  amongst  all  classes  of  the  community 
throughout  the  kingdom,  and,  by  establishing  central 
institutions  in  London  and  elsewhere,  to  train  teachers, 
and  supply  higher  instruction  in  special  branches 
thereof. 

A  Museum  of  Practical  Geology  and  Mineralogy  and 
Mining  Eecord  Office,  a  Royal  School  for  instruction  in 
Mining,  Metallurgy,  and  various  manufactures,  were 
likewise  established  by  government,  and  (together  with 
the  Department  of  Practical  Art)  were  all  placed  under 
the  control  of  the  Science  and  Art  Department  in  1853. 
This  department  is  furthermore  entrusted  with  the 
prosecution  of  the  Geological  Survey  of  the  United 
Kingdom  and  the  collection  and  publication  of  mining 
records.*  These  institutions  are  under  one  head,  who  is 
entitled  director-general  of  the  Geological  Survey  of 
Great  Britain  and  Ireland,  and  director  of  the  School 
of  Mines  and  Geological  Museum.  It  has  charge  of  the 
National  Portrait  Exhibition,  which  is  one  of  great  his- 
torical interest,  and  owes  its  origin  to  certain  suggestions 
made  by  the  Earl  of  Derby,  in  1865.* 

This  collection  must  not  be  confounded  with  the  National  Portrait 
Gallery,  which  is  under  the  control  of  fifteen  trustees,  who  were  first 
appointed  in  1857,  and  who  report  annually  to  the  lords  of  the  trea- 
sury/ In  like  manner  the  National  Gallery  of  Paintings  is  controlled 
by  trustees,  who  are  appointed  by  the  first  lord  of  the  treasury,  and 
who  report  annually  to  the  Treasury.*  See  debate  in  the  House  of 
Commons  on  Aug.  1,  1867,  and  on  May  9,  1876,  on  the  national  art 
collections  and  their  administration. 

»»  Com.  Pap.  1847,  v.  62,  pp.  473,  annual  reports  of  director-gen.    ap- 

615.  pended  to  Reports  from  Science  and 

«  lb,  1849,  V.  18,  p.  1.  Art  Department. 

*  For  the  progre«»8  of  the  Geolo-  •  Civ.  Serv.  Est.  1875-6,  p.  820. 

gical  Survey,  and  the  condition  of  '  Com.  Pap.  1867,  v.  22,  p.  849. 

the  Mueeum  and  School  of  Mines,  see  *  lb,  v.  55,  p.  55 
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Navigation  schools  for  the  instruction  of  officers  of  Science 
the  mercantile  marine,  and  youths  intended  for  a  sea-  Depart- 
faring  life,  have  been  instituted  in  different  parts  of  the  ™®^^' 
United  Kingdom,  and  placed  under  the  superintendence 
of  the  Science  and  Art  Department.^  In  1864,  the 
government  decided  upon  founding  a  Koyal  School  of 
Naval  Architecture  and  Marine  Engineering,  for  the 
scientific  education  of  shipbuilders ;  which  is  likewise 
under  the  direction  of  this  department.  Though  pri- 
marily intended  for  government  pupils,  to  be  employed 
in  the  Admiralty  dockyards,  this  school  is  thrown  open 
to  the  public  generally,  with  a  view  to  its  becoming  a 
great  national  institution,  for  the  service  both  of  the 
royal  navy  and  of  the  mercantile  marine.*  During  Sir 
K.  PeeVs  administration  (1841-46),  a  similar  institution 
was  established  at  Portsmouth,  to  which  selected  pupils 
from  the  other  dockyards  were  sent  for  instruction ;  and 
it  proved  very  serviceable.  When  Sir  James  Graham 
became  first  lord  of  the  admiralty,  in  1853,  this  school 
was  abolished,  a  step  which  operated  very  injuriously 
to  the  maritime  interests  of  the  country,  so  that  its 
re-establishment  produced  general  satisfaction.^  By  an 
Admiralty  minute  of  January  17,  1873,  this  school  is 
now  absorbed  in  the  new  royal  naval  college  at  Green- 
wich.^ 

Of  late  years,  the  attention  of  the  Science  and  Art 
Department,  as  well  as  of  the  public  generally,  has  been 
directed  to  the  necessity  for  the  more  energetic  encour- 
agement of  technical  education,  and  the  scientific  in- 
struction of  artisans. 


**  See  Captain  Ryder's  Reports  on  Com.  of  Coun.  on  Education. 

Navigation  Schools,  Com.  Pap.  1869,  *  lb.  1864,  v.  37,  p.  611.     Hans. 

V.  21,  pt.  2,  p.  683 ;  lb.  1860,  v.  24,  D.  v.  173,  pp.  1112, 1308;  v.  176,  p. 

p.   114;    and,  in  subsequent  years,  498. 

Captain  Donnelly's  Reports  on  Sci-  ^  Hans.  D.  v.  184,  p.  1672. 

ence  and  Navigation  Schools ;    ap-  *  Com.  Pap.  1873,  v.  42,  p.  601 . 

pended  to  the  Annual  Reports  of  the  Ih.  1883,  v.  27,  p.  111.  AniCy  p.  111. 
Science  and  Art  Department  of  the 


Technical 
instrnc- 
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The  Schools  Enquiry  Commission  made  a  special  report  in  1867 
concerning  information  received  by  them  that  the  Industrial  Exhi- 
bition of  Paris  in  1867  furnished  evidence  of  a  decline  in  the  supe- 
riority of  certfidn  branches  of  English  manufacture  over  those  of  other 
nations,  which  was  attributed,  in  part,  to  the  want  of  technical  edu- 
cation in  England.  They  were  induced  to  make  this  report,  as  the 
prosecution  of  any  enquiry  into  this  subject  appeared  to  be  beyond 
their  powers."^  Shortly  afterwards  a  munificent  gift  of  100,000^. 
was  made  by  Sir  Joseph  Whitworth,  to  found  30  scholarships,  of  the 
annual  value  of  100^.  each,  for  the  further  instruction  of  young  men 
in  mechanical  science."  In  1875  Sir  Joseph  bequeathed  some  valu- 
able lands  to  the  Department  of  Science  and  Art  to  form  a  perma- 
nent endowment  for  the  same  purpose.  <>  An  Act  of  Parliament  was 
passed  to  enable  the  department  to  accept  this  munificent  gift,  viz. 
38  &  39  Vict.  c.  68.  In  1881  a  royal  commission  was  appointed  to 
enquire  into  the  instruction  of  the  industrial  classes  in  foreign  coun- 
tries in  technical  and  other  subjects,  and  into  the  effects  thereof. 

The  following  questions  were  addressed,  in  Novem- 
tion.         ber  1867,  to  chambers  of  commerce  throughout  the 
kingdom  : — 

1.  What  trades  are  now  being  injured  by  the  want 
of  a  technical  education  ? 

2.  How,  and  in  what  particulars,  are  they  injured? 

3.  How  do  other  countries,  from  their  greater 
attention  to  technical  instruction,  absorb  our 
trade?  Give  instances,  and,  if  possible,  sta- 
tistics. 

3.  What  plan  of  technical  education  would  remedy 
the  evil? 

Copies  of  answers  received  to  these  queries — together 
with  reports  upon  technical,  industrial,  and  professional 
instruction  in  various  foreign  countries — were  laid  before 
Parliament.  And  in  1868,  the  House  of  Commons  ap- 
pointed a  select  committee  to  enquire  into  the  provisions 
for  giving  instruction  in  theoretical  and  applied  science 
to  the  industrial  classes.  The  debate  on  the  appoint- 
ment of  this  committee  betokened   the  necessity  for 


'  Com  Pap.  1867,  v.  26,  p.  261.  •  Hans.  D.  v.  226,  p.  60S. 

Ih.  1867-8,  V.   63,  p.  769. 
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additional  exertions  to  secure  the  ancient  superiority 
of  British  workmen  over  their  continental  competitors, 
while  it  also  showed  that  the  government  had  not  been 
supine  in  the  matter."*  The  committee  reported  a  series 
of  valuable  suggestions  for  the  promotion  of  scientific 
instruction  in  England,  with  much  useful  evidence  on 
the  subject,  which  has  been  zealously  turned  to  account 
by  the  department.** 

In  1870  a  royal  commission  was  appointed  to  make  enquiry  with 
regard  to  scientific  instruction  and  the  advancement  of  science.  It 
made,  in  all,  eight  reports,  between  1870  and  1875.' 

They  made  a  first  report  in  March  1871,  recommending  the  con- 
solidation of  the  School  of  Mines  and  the  College  of  Chemistry  into  a 
new  institution,  with  additional  means  of  instruction,  to  be  caUed 
the  Science  School,  the  organization  and  accommodation  of  which 
they  considered  in  a  supplementary  report. 

The  second  report  was  made  in  1872.  It  was  upon  scientific  in- 
struction in  training  colleges  and  elementary  day  schools,  under  the 
Education  Department,  and  in  science  classes  under  the  Science  and 
Art  Department. 

The  third  report,  made  in  1872,  concerned  the  condition  and  im- 
provement of  scientific  education  and  research  in  the  Universities  of 
Oxford  and  Cambridge. 

The  fourth  report,  presented  in  1874,  is  descriptive  of  : — 1,  The 
British  Museum  (but  mainly  in  reference  to  its  natural  history  col- 
lections, which  have  since  been  transferred  to  a  new  building  erected 
for  their  reception  at  South  Kensington) ;  2,  The  Museum  of  the 
Royal  College  of  Surgeons  of  England  ;  3,  The  National  Botanical 
Collections  and  Gardens  ;  4,  The  Museum  of  Practical  Geology  ;  5, 
The  South  Kensington  Museum  and  its  branch  at  Bethnal  Green  ; 
6,  Other  scientific  collections  in  Great  Britain  and  Ireland ;  7,  On 
public  lectures  in  connection  with  museums.* 

The  fifth  report,  also  presented  in  1874,  dealt  with  scientific  in- 
struction in  University  College,  London,  in  King's  College,  London, 
in  Owens  College,  Manchester,  and  in  the  College  of  Physical  Science, 
Newcastle-upon-Tyne,  and  in  the  Catholic  University  of  Ireland. 

The  sixth  report  dealt  with  scientific  instruction  in  English  pub- 
lic and  endowed  schools. 


p  Hans.  D.  v.  101,  p.  160.  '  See  Genl.  Index  to  them  alL 

1  Com.  Pap.  1867-8,  v.  16,  p.  1.  Com.  Pap.  1875,  v.  28,  p.  473. 
For  history  of  and  the  work  under-  •  Com.  Pap.  1871,  v.  24,  p.  643. 

taken  by  the  department,  see  Com.  lb,  1872,  v.  26,  p.  1.  lb,  1873,  v.  28, 

Pap.  1884-5.  v.  ^,  p.  il.  p.  637.    lb,  1874,  v.  22,  pp.  1,  61. 
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,  The  seventh  report  with  the  University  of  London,  the  Universi- 

ties of  Scotland  and  Ireland. 

The  eighth  report  concludes  the  enquiry,  and  deals  with  the  rela- 
tions of  government  to  science  and  to  the  advancement  of  scientific 
research.  To  this  end,  it  recommends  the  establishment  of  a  Ministry 
of  Science  and  Education,  to  be  assisted  by  a  council  representing 
the  scientific  knowledge  of  the  nation.  These  reports  were  presented 
to  Parliament  in  1875.* 

Science  Moreover  the  government  have  enlarged  the  grants 

Depart-  for  seculaT  instruction  (beyond  reading,  writing,  and 
ment.  arithmetic)  in  elementary  schools  ;  and,  in  order  to  assist 
artisans  who  may  show  an  aptitude  for  scientific  in- 
struction, have  created  scholarships  or  exhibitions  for 
the  encouragement  of  science  instruction,  and  for  the 
support  of  students  of  the  industrial  classes  while 
continuing  their  education.  These  are  intended  to  sup- 
plement the  previous  efforts  of  the  Science  and  Art 
Department,  and  by  promoting  scientific  instruction  in 
elementary  schools,  to  form  a  connecting  hnk  between 
them  and  the  science  and  art  schools  and  classes.** 
South  The  Department  of  Science   and  Art  is  likewise 

tonMu?"  charged  with  the  administration  of  the  South  Kensing- 
seum.  ^Qjj  Museum,  an  institution  which  may  also  be  said  to 
have  arisen  from  the  Great  Exhibition  of  1851 ;  inas- 
much as  Parliament  voted  5,000/.  for  the  purchase  of 
articles  out  of  that  exhibition,  which  were  afterwards 
deposited  in  the  museum  at  South  Kensington. 

This  museum,  however,  was  not  formally  opened  as 
a  separate  institution  until  1857,  when  it  began  to  em- 
body, on  a  larger  scale  than  had  hitherto  been  attempted, 
the  suggestions  and  recommendations  of  successive  par- 
liamentary committees  since  1836  for  the  improvement 
of  industrial  art  in  this  country.  The  collections  in  this 
museum  and  in  the  various  buildings  connected  with  it 


»  Com.  Pap.  1876,  v.  28,  p.  417.  p.  17.    Rep.  Com",  on  Science  and 

■  Copy  of  Minute,  &c.,  of  the  Art  (Ireland,  p.  xxiv.)    Com.  Pap. 

Education    Com',  on  Scientific  In-  1868-9,  v.  24.    See  Hans.  D.  v.  101, 

stniction,  Com.  Pap.  1867-8,  v.  64,  p.  180. 
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now  consist  of  (1)  South  Kensington  Museum  proper, 
with  its  national  and  loan  collections  ;  (2)  National  Art 
Library;  (3)  School  of  Science;  (4)  Department  of 
Science  and  Art ;  (5)  Koyal  Horticultural  Society  and 
Gardens ;  (6)  School  of  Cookery ;  (7)  Eoyal  School  of 
Art  Needlework  ;  (8)  National  Training  School  of  Music ; 
(9)  Eoyal  Albert  Hall  of  Arts  and  Sciences ;  (10)  Na- 
tional Portrait  Gallery ;  (11)  Patent  Museum ;  (12) 
Museum  of  Fish  Culture ;  (13)  East  India  Museum ; 
(14)  Queensland  Museum,  and  other  colonies ;  (15) 
Museum  of  Naval  Architecture  ;  (16)  Educational  Mu- 
seum ;  (17)  collections  of  building  materials,  models  of 
machinery  and  munitions  of  war ;  (18)  Caxton  Exhibi- 
tion of  printing ;  (19)  collection  of  scientific  apparatus ; 
(20)  British  Museum  of  Natural  History ;  (21)  Memorial 
of  the  Exhibition  of  1851 ;  (22)  Minton's  Art  Pottery 
Studio. 

On  three  days  in  the  week  the  museum  is  freely 
open  to  the  pubUc,  and  on  the  other  three  days  to 
students ;  the  general  public  may  likewise  attend  on 
these  days,  on  payment  of  a  small  entrance  fee/  It  is 
open  for  three  evenings  in  the  week,  for  the  benefit  of 
the  working  classes,  who  attend  in  large  numbers.''  A 
branch  museum  was  opened  at  Bethnal  Green,  on  June 
24,  1872,  which  is  under  similar  regulations. 

It  is  an  important  branch  of  the  system  of  art  educa-  i>i»tri- 
tion,  that  the  South  Kensington  Museum  is  supported  locai  mu- 
by  government,  and  is  made  use  of  as  a  central  reposi-  ^^^^»  ^• 
tory  for  choice  examples  of  foreign  and  domestic  art. 
It  is  also  entrusted  with  the  distribution  of  specimens 
of  art  (as  gifts)  to  provincial  museums  and  schools  of 
science  and  art ;  and  with  the  circulation,  by  way  of 
loan,  of  similar  articles  for  local  exhibitions,  museums. 


'  The  annual  average  of  visitors    hibition)  has  been  over  800»000. 
to  the  museum  from  1867  to  1876  *  Civ.  Serv.    Est.     1877-8, 

(excluding  1862,  the  year  of  the  Ex-    297  n. 
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and  schools  of  art  throughout  the  kingdom  ;  also  of 
books  from  the  Art  Library  to  local  art  schools.  A 
travelUug  collection  of  articles  from  each  division  of  the 
central  museum  has  been  organised,  which  is  sent  in 
rotation  to  local  schools  of  art,  upon  certain  conditions, 
a  practice  which  has  proved  most  serviceable  to  art 
students  who  frequent  such  schools.^  A  similar  use  is 
about  to  be  made  of  superfluous  and  unexhibited  speci- 
mens of  art,  science,  and  Uterature,  now  deposited  in 
the  national  museums  and  galleries  in  London/ 
Irish  Col-  There  is  a  Koyal  College  of  Science  for  teland. 
Science,  founded  in  1867,  as  a  strictly  instructional  institutiou, 
in  place  of  the  old  Museum  of  Irish  Industry,  which 
has  ceased  to  exist ;  the  Royal  Dublin  Society  for  the 
promotion  of  arts,  manufactures,  agriculture  and  natural 
history,  together  with  the  Eoyal  Zoological  Society  of 
Ireland,  the  Eoyal  Hibernian  Academy,  &c.,  are  also 
connected  with,  and  enriched  by  contributions  from, 
the  Department  of  Science  and  Art.  And  there  is  now 
a  General  Science  and  Arts  Museum,  with  a  National 
Library,  and  Botanic  Garden,  in  Dublin."  A  Museum 
of  Science  and  Industrial  Art,  and  of  Natural  History, 
has  Ukewise  been  established  in  Edinburgh  in  connection 
with  this  department.' 

The  South  Kensington  Museum  is  under  the  control 


*  CJom.  Pap.  1860,  v.  16,  pp.  711,  of  Science  (Dublin),  &fe.    CJom.  Pap. 

789.  Rep.  Sel.  Com«.  on  Pans  Exhi-  1867,  t.  66,  p.  777.    Rep.  of  Com", 

bition,  Com.  Pap.  1867,  v.  10,  pp.  614,  on  Science  and   Art  (Ireland)   lb, 

646,  668.   A  catalogue  of  the  print.ed  1 869.  30th  Rep.  of  the  Dept.  in  1883. 

works  of  all  countries  relating  to  the  Com.  Pap.  1883,  t.  27,  p.  1. 
fine  arts,  from  the  invention  of  print-  •  Civ.  Serv.  Est.  1877-8,  p.  287. 

ing  up  to  the  year  1866,  has  been  com-  Rep.  Sel.  Com*.  Paris  Exhibition,  pp. 

piled  and  published.    The  scheme  for  16, 22, 24.  Com.  Pap.  1 867,v.  10,  p.  1. 

publishing  this  universal  art  cata-  And  see  Renort  of  Committee  to  en- 

logue  was  first  objected  to,  but  aft«r-  quire  into  the  constitution,  working, 

wards  approved  by   the  H.  of   0.  and    success    of    the    Government 

Hans.  D.  v.  187,  p.  391 ;  lb.  v.  190,  Schools  of  Art,  and  into  the  system 

p.  1218;  V.  192,  pp.  1166-1172;  v.  under  which  the  parliamentary  pants 

202,  p.  624.  for  promoting  national  education  in 

^  Hans.  D.  t.  197,  p.  946.  art  are  distributed  and  administered. 

■  Papers  relating  to  the  College  Com.  Pap.  1864,  v.  12,  p.  189. 
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of  a  director  who  has  a  salary  of  950/.,  and  two  assist-  S?'**^ 
ant  directors,  with  a  salary  of  700/.  each.   And  there  are  ton  mu- 
two  museum  superintendents,  besides  three  keepers,  and  ®®^^' 
ten  assistant  keepers.**    A  large  number  of  the  books 
and  other  articles  in  the  museum  have  been  presented 
by  private  individuals  to  the  nation  ;  but  these  gifts  are 
supplemented  from  annual  grants  by  Parliament,  for  the 
purchase  or  reproduction  of  works  of  art,  to  be  deposited 
therein,  or  in  local  art  schools,  &c.     No  purchase  is 
made  from  this  fund  without  the  approval  of  the  pre- 
siding officers  of  the  Science  and  Art  Department,  and 
they  are  advised  in  such  matters  by  the  art  referees." 
By  an  Act  passed  in  1883  (c.  4)  the  trustees  and  director 
of  the  National  Gallery  were  empowered  to  lend  works 
of  art  to  other  public  galleries  in  the  United  Kingdom. 

A  minute  of  the  Education  Committee,  dated  March 
17,  1863,  created  two  permanent  art  referees  of  the 
Kensington  Museum — one  to  be  *  responsible  for  advising 
the  board  in  respect  of  the  purchase  of  all  classes  of 
objects  of  art  (whether  ornamental  or  industrial,  ancient 
or  modern),  except  modem  (dating  from  1750)  pictures, 
sculpture,  and  engravings,*  the  other,  to  advise  in  regard 
to  the  aforesaid  exceptions.  The  first  referee  made  a 
point  of  visiting  the  continent  every  year  in  search  of 
works  of  art  to  be  added  to  the  museum.  It  was  also 
his  duty  to  procure  casts  or  other  reproductions  of  works 
of  art  in  museums  and  public  buildings,  both  at  home 
and  abroad,  which  should  either  remain  at  the  Kensing- 
ton Museum,  or  be  circulated  amongst  the  affiliated 
museums,  or  loaned  to  local  exhibitions,  in  various  parts 
of  the  country.*  But  in  1868,  government,  upon  the 
advice  of  a  departmental  committee  of  enquiry,  abolished 


*  Hans.  D.  v.  187,  p.  936.     Rep.  Com*.  Paris  Exhib.  pp.  24,  42.  Com. 

Com*.  Paris  Exhib.  p.  10.  Com.  Pap.  Pap.  1867,  v.  10. 

1867,  V.  10.    Civ.  Serv.Est.  1877-8,  *  Rep.  Com*.  Paris  Exhib.  p.  24. 

p.  296.  Com.  Pap.  1867,  v.  10. 

«  Hans.  D.  v.  187,  p.  693.    Rep. 
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Hnwiimi.  these  oflSces,  and  resolved  instead  to  consult  gentlemen 
skilled  in  different  branches  of  science  and  art,  as  to 
intended  purchases,  paying  them  according  to  a  set 
scale  of  fees.* 

The  South  Kensington  Museum,  with  the  branch 
museum  at  Bethnal  Green,  is  rapidly  growing  in  public 
estimation,  and  the  distribution  therefrom  of  special 
collections,  illustrating  particular  branches  of  science 
and  art,  to  local  museums  in  England,  Scotland,  and 
Ireland,  is  much  and  increasingly  valued  throughout 
the  country.  It  is  the  means  of  affording  recreation 
and  instruction  to  the  whole  nation,  and  especially  to 
the  poorer  classes,  and  has  tended  greatly  to  improve 
the  taste  and  skill  of  mechanics  and  manufacturers. 
This  remark  applies  with  equal  force  to  the  admirable 
collection  of  art  manufacture  and  implements  of  educa- 
tion at  the  central  museum  itself,  which  has  attracted 
great  attention  abroad,  and  led  to  the  formation  of 
similar  industrial  museums  in  other  lands.  All  these 
results  are  attributable,  for  the  most  part,  to  the  inter- 
national exhibitions  which  sprang  into  existence  in 
1851.' 

The  Select  Committee  on  Schools  of  Art,  1864,  recommended  '  that 
the  collection  of  works  of  decorative  art  at  South  Kensington  be 
made  more  generally  useful  than  at  present  throughout  the  country, 
especially  in  connection  with  local  museums.'  Accordingly,  the 
annual  grant  for  the  purchase,  loan,  and  distribution  of  objects  to 
schools  of  art,  or  for  local  exhibition,  has  since  been  largely  in- 
creased.fl^ 

Moreover,  magnificent  buildings  for  the  museum 
itself,  for  the  science  and  art  collections,  and  for  the 
National  Art  Library,  have  been  built  out  of  parlia- 
mentary grants,  aided  by  funds  supplied  by  the  com- 
missioners for  the  Exhibition  of  1851,  who  have  been 


•  Hans.  D.  v.  192,  pp.  1168, 1171,  Hans.  D.  v.  189,  p.  1232. 
1607.  »  Civ.  Senr.  Est.  1877-8,  p.  289. 

'  Rep.  Coin«.  Paris  Exhib.  pp.  Hans.  D.  v.  192,  p.  1161. 
34,  38-41.   Com.  Pap.  1867,  v.  10. 
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incorporated  by  Act  of  Parliament  as  a  permanent 
body.^ 

The  board  for  the  control  and  management  of  the  Control  of 
Science  and  Art  Department  and  its  affiliated  institu-  and  Art 
tions  is  composed  of  the  lord  president  and  the  vice-  ^^" 
president  of  the  committee  of  council  on  education,  the 
controlling  power,  in  this  as  in  other  matters,  being 
with  the  lord  president.  None  of  the  other  members 
of  the  Education  Committee  are  consulted  on  the 
business  of  this  department.  The  board  usually 
assemble  about  once  a  week,  generally  at  South  Ken- 
sington, for  the  transaction  of  business.^  To  advise 
and  assist  this  board  there  are,  in  addition  to  the  secre- 
tary and  assistant  secretary,  other  permanent  officers. 
First,  an  inspector-director  for  art,  and  principal  of  the 
National  Art  Training  School,  whose  duty  it  is  to  advise 
the  board  in  regard  to  purchases,  &c.  He  also  super- 
intends the  various  schools  of  art  throughout  the 
country,  and  authorises  examinations  thereat.^  There 
is  also  a  director  for  science,  who  superintends  a  large 
and  increasing  number  of  schools  for  instruction  in 
science  generally,  including  mathematical,  mechanical, 
and  physical  science.  These  schools  are  examined 
yearly,  and  receive  government  aid  in  proportion  to  the 
number  of  pupils  under  instruction.^ 

An  annual  report  is  submitted  to  Parliament  by  the  Annual 

r6i3ort 

president  and  vice-president  of  the  committee  of  council 
on  education,  exclusively  concerning  the  proceedings  of 
the  Science  and  Art  Department  within  the  year. 

The  report  presented  to  Parliament  in  the  session  of 


^  Mr.  BowTing's  papers  in  Nine-  pp.  6,  9.    Com.  Pap.  1867,  v.  10. 

teenth  Cen.  Rev.  for  June  and  Aug.  *  lb,  pp.  3,  16.    Civ.  Serv.  Est 

1877.    Com.   Pap.  1870,  v.  54,  p.  1877-8,  p.  291.    Hans.  D.  v.  192,  p. 

737.  1162.    For  a  comparison  of  the  pro- 

'  Rep.  Sel.  Com',  on  Education,  vision  made  by  the  state  for  technical 

Evid.  822,  1329,  2308,  2461,    &c.  education  in   Great  Britain  and  in 

Com.  Pap.  1865,  v.  6.  other  countries,  see  Ih.  v.  189,  p.  359. 

J  Rep.    Com*.  Paris  Exhibition, 
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188^^^°'  1884-5  by  this  department,^  deals  with  the  following 
heads: — 

I.  Aid  given  towards  the  promotion  of  instruction  in  science. 

(a)  Elementary  scientific  instruction. 

In  May  1884,  1,463  schools  were  examined  ;  of  these 
1,116  were  in  England  and  Wales,  184  in  Scotland,  and  163 
in  Ireland.  In  this  year  the  system  of  awarding  prizes  was 
abolished,  and  the  money  so  expended  was  applied  to  the 
establishment  of  scholarships. 

(b)  Advanced  scientific  instruction. 

In  this  class  is  the  Normal  School  of  Science,  and  Eoyal 
School  of  Mines ;  also  the  Royal  College  of  Science,  Dublin. 
The  total  number  of  students  under  instruction  in  the  various 
divisions  of  the  normal  school  during  the  session  1883-4  was 
213. 

II.  Aid  given  towards  the  promotion  of  instruction  in  elemen- 

tary drawing  as  a  part  of  national  education,  and  in  fine  art 
as  applied  to  industry. 

(a)  Elementary  instruction. 

In  the  year  ending  August  1884,  778,830  children  and 
pupil  teachers  were  taught  drawing,  and  500,007  children 
and  8,363  pupil  teachers  were  examined.  The  number  of  art 
classes  examined  was  490,  and  the  pupils  attending,  23,745. 

(b)  Advanced  art  instruction. 

Fifteen  new  schools  of  art,  and  two  new  branch  schools, 
were  established  in  1883-4,  and  the  total  number  of  schools 
of  art  in  advanced  and  elementary  art  was  188,  with  14 
branches.  The  number  of  persons  taught  drawing,  painting, 
or  modelling  through  the  agency  of  this  department  in  1884 
amounted  to  851,805.  Under  this  head  there  is  a  Normal 
Art  Training  School  for  students  training  to  become  art 
teachers,  also  the  Dublin  Metropolitan  School  of  Art, 

III.  The  administration  of  the  South  Kensington  Museum,  the 
central  repository  for  objects  of  science  and  art,  which,  as 
far  as  practicable,  are  circulated  throughout  the  United 
Kingdom. 

There  are  three  libraries  connected  with  this  institution, 
viz.,  the  Art,  Educational,  Dyce  and  Forster  Libraries.  The 
following  is  a  summary  of  classes  of  exhibits,  viz.  :  I.  Sculp- 
ture in  marble,  stone,  &o,  II.  Mosaics  in  stone  and  glass. 
III.  Carvings  in  ivory,  bone,  and  tortoiseshell.  IV.  Wood- 
work,  furniture,   <kc.      Y.    Metal  work.      VI.    Coins  and 

»  Com.  Pap.  1884-6,  v.  28.    See  lb,  1883,  v.  27,  for  a  hUtory.of  the 
Science  and  Art  Department. 
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medals.    VII.  Arms  and  armour.    VIII.  Silversmith's  work.  Report  of 
IX.  Jewellery  and  goldsmith's  work.     X.  Enamels  on  metal.  ^®^?^ 
XI.  Pottery  and  porcelain.     XII.   Glass  vessels  and  other  Science 
objects.     XIII.  Painted  and  stained  glass.     XTV.  Leather-  for 
work  and    bookbinding.      XV.   Textile    fabrics,   including  ^^S^-*^* 
embroidery.     XVI.   Lace.      XVII.    Musical    instruments. 
XVIIL  Paintings. 
rV.  The  branch  Museum  at  Bethnal  Green. 

V.  Other  museums  supported  or  aided  by  the  state  through  the 

Science  and  Art  Department. 

Such  as,  Museum  of  Practical  Geology ;  Science  and  Art 
Museuniy  EdMiburgh;  Science  and  Art  Museum,  Naiioncd 
lAbra/ry,  and  Botanic  Gardens,  DvhUn ;  Royal  College  of 
Science,  Dublin;  Royal  Zoological  Society  qf  Irela/nd ;  Royal 
School  of  NaA)al  Architectu/re. 

VI.  Geological  Survey  of  the  United  Kingdom. 

Vn.  Institutions  and  societies  which  receive  aid  from  the  state 
through  the  Science  and  Art  Department. 

Such  as,  Solar  Physics  Committee;  Royal  Hibemicm 
Academy  of  Arts. 

VIII.  Congresses,  conferences  and  exhibitions. 

Such  as,  International  Prime  Meridian  Conference  €U 
Washington ;  Paris  Electrical  Units  Conference  ;  St,  Peters- 
•  bu/rg  Botanical  Congress  and  International  Horticultural 
Exhibition  ;  International  Health  and  Edtccation  Exhibition; 
Medical  Congress  at  Copenhagen  and  the  Hague;  New 
Orleans  Exhibition;  Anttoerp  International  Exhibition,  1885. 

IX.  Lace-making  in  Ireland. 

The  object  being  to  develop  and  improve  this  domestic 
industry. 

Appended  to  this  report  are  sj)ecial  reports  from 
the  directors,  &c.,  of  the  particular  institutions  or 
scientific  bodies  under  the  control  of  the  department. 

The  Science  and  Art  Department,  however,  is  for 
the  whole  United  Kingdom,  and  takes  charge  likewise 
of  the  grants  on  behalf  of  scientific  institutions  in 
Ireland. 

It  was  proposed  to  constitute  a  separate  department  of  science 
and  art  for  Ireland,  analogous  to  that  above  described,  with  a  view 
as  far  as  possible  to  combine  or  bring  into  harmonious  action  all 
existing  Irish  institutions  now  in  the  receipt  of  state  grants  for  the 
encouragement  of  science  or  art.  Commissioners  were  appointed  in 
1868  to  consider  the  best  means  of  carrying  out  this  object;  but 
VOL.    II.  3  A 
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they  arrived  at  the  conclusion  that  the  formation  of  a  separate 
department  for  Ireland  would  be  detrimental  to  the  interests  of 
science  and  art  in  that  country.  Their  report,  however,  contains  a 
series  of  recommendations  for  the  furtherance  of  art  education  and 
industrial  instruction  therein.  It  was  presented  to  Parliament  in 
1869.« 

The  Charity  Commissioners, 

Charity  In  the  year  1853,  her  Majesty  was  authorised  by 

Act  of  Parliament,"  to  appoint  four  (three  only  to  be 
paid)  commissioners  (with  a  secretary  and  two  inspec- 
tors) to  act  as  '  the  Charity  Commissioners  for  England 
and  Wales/  with  power  to  enquire  into  all  charities 
therein,  their  nature  and  objects,  administration,  man- 
agement, and  results,  and  the  value,  condition,  man- 
agement, and  appUcation  of  the  estates,  funds,  and 
income  of  the  same.  In  lieu  of,  or  in  conjunction  with, 
the  courts  of  equity — which  in  general  take  cognisance 
of  all  charitable  uses,  or  public  trusts — this  board  is 
empowered  to  call  trustees  to  account  for  the  funds 
committed  to  their  charge,  to  appoint  new  trustees, 
rescind  improvident  ahenations,  consider  and  adopt 
schemes  for  giving  effect  to  the  donor's  object,  and 
afford  every  species  of  rehef  that  may  be  required  by 
such  institutions. 

The  term  '  charitable '  is  understood  to  include  en- 
dowed schools  (not  being  universities),  and  endowments 
for  education,  whether  of  rich  or  poor,  which  are  sub- 
ject to  the  operation  of  this  law,  and  amenable  to  the 
jurisdiction  either  of  the  Court  of  Chancery  or  of  the 
Charity  Commission. 

See  an  account  of  the  existing  law  of  charities,  as  affecting 
endowed  schools,  with  particulars  as  to  the  jurisdiction,  powers,  and 
proceedings  of  the  Charity  Commissioners,  in  the  Report  of  the  Schools 
Enquiry  Commission,  presented  to  Parliament  in  1868,  vol.  L  c  iv. 
This  chapter  points  out  the  inadequacy  of  the  jurisdiction  at  present 

"  See  debate  in  II.  of  0.  on  July  »  Act  16  &  17  Vict.  c.  137,  amen- 

13, 1875,  on  the  proposed  Science  and  ded  and  extended  by  18  &  19  Vict. 

Art  Deprat.  in  Dublin.      But    see  c.  124;  23  &  24  Vict.  cc.  134,136; 

History  of  the  Depart,  in  30th  Rep.  24  Vict.  c.  9;  25  &  26  Vict,  c  112  ; 

of  the  Science  and  Art  Depart.  Com.  32  &  33  Vict.  c.  110. 
Pap.  1883,  V.  27. 
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exercised  on  behalf  of  educational  endowments,  whether  by  visitors,  Charitj 
or  by  the  Court  of  Chancery  and  the  Charity  Commission,  to  effect  ^^^^^^' 
the  needful  reforms.  These  commissioners  further  recommend  an 
enlargement  of  the  powers  of  the  Charity  Commission,  and  the 
appointment  of  additional  members  specially  acquainted  with  all 
that  concerns  education,  and  of  sufficient  weight  and  reputation  to 
have  great  influence  with  the  country.  They  also  advise  that  one 
of  the  new  members  should  be  '  a  member  of  Parliament,  who  would 
be  able  to  explain  in  his  place  the  reasons  for  every  scheme  that 
was  proposed,  to  show  its  relations  to  other  schemes,  and  in  the 
absence  of  a  minister  to  answer  any  questions  that  might  be  asked ' 
(p.  634). 

All  proposed  alterations  or  improvements,  as  well 
as  all  sales  or  exchanges  of  charity  lands,  require  the 
sanction  of  the  commissioners ;  who  are  bound  to  insti- 
tute enquiries  and  make  reports  to  the  attorney-general, 
from  time  to  time :  and  also  to  present  to  the  crown 
an  annual  report  of  their  proceedings,  to  be  laid 
before  Parliament.  If  any  legislative  action  be  required 
to  give  effect  to  a  particular  scheme  approved  of  by 
the  Charity  Commission,  a  Bill  for  the  purpose,  after 
being  sanctioned  by  the  vice-president  of  the  education 
committee,  should  be  submitted  to  the  legislature  by 
some  member  of  the  government.^ 

Under  the  provisions  of  the  Charitable  Trusts  Act 
of  1860,  as  amended  by  the  Act  of  1869,  the  jurisdic- 
tion of  the  board  was  considerably  extended,  and  it 
now  constitutes  *  a  distinct  court  of  law,  as  a  subordi- 
nate branch  of  the  Court  of  Chancery. '^  The  operations 
of  the  board  are  conducted  in  the  most  simple  and 
informal  manner ;  but  they  have  been  productive  of 
great  public  advantage,  and  are  of  increasing  magni- 
tude  and  importance."*  By  the  Endowed  Schools  Act 
of  1869,  divers  educational  charities  were  removed 
from  the  control  of  the  Board,  and  transferred  to  a  new 

®  HaDS.  D.  V.  101,  p.  284.  on  Pop.  Education,  pt.  v.  Com.  Pap. 

p  lb.  V.  187,  pp.  772,  925.  861,  v.  21.    Charitable  Endowments, 

*»  See  14th  and    subsequent  Re-  Hans.  D.  v.  101,  pp.  1283-120O ,  v. 

ports  of  the  Charity  Commissioners,  211,  p.  1531. 

for  1860  to  186! .    Rep.  Commission 

a  A  2 
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^^*y  commission  appointed  under  that  Act.  But  by  the 
Act  35  &  36  Vict.  c.  24,  the  Board  is  empowered  to 
grant  certificates  of  incorporation  to  the  trustees  of 
any  charity  to  be  established  for  religious,  educational, 
literary,  scientific,  or  public  charitable  purposes ;  and 
to  exercise  jurisdiction  over  such  charities.' 

In  1874  the  powers  and  duties  of  the  commissioners 
under  the  Endowed  Schools  Acts  were  transferred  to 
the  Charity  Commissioners,  and  two  additional  paid 
commissioners,  and  another  paid  secretary,  added  to 
the  board,  with  such  other  officers  as  might  be  neces- 
sary to  enable  the  Board  to  perform  the  additional 
duties  thus  imposed  upon  them,  by  the  Act  37  &  38 
Vict.  c.  87,"  and  the  Allotments  Extension  Act,  1 882 ; 
the  trusts  under  which  certain  allotments  are  held  are 
included  in  the  jurisdiction  of  the  commission. 

The  commissioners  on  popular  education,  in  1861, 
advised  that  the  Charity  Commission  should  be  incor- 
porated with  the  Education  Committee  of  the  Privy 
Council,  and  that  the  Privy  Council  be  empowered 
through  this  committee  (on  education  and  charities)  to 
make  ordinances  for  the  improvement  of  educational 
charities,  and  for  the  conversion  to  educational  purposes, 
in  whole  or  in  part,  of  any  charities  which  as  at  present 
administered  had  become  useless  or  objectionable.  These 
ordinances  to  be  laid  before  the  trustees  of  the  respec- 
tive charities  (who  should  be  at  liberty  to  appeal  to 
another  committee  of  the  Privy  Council  from  any  such 
decision),  and  afterwards  to  be  submitted  for  the  ap- 
proval of  Parliament.*  This  recommendation,  however, 
has  not  been  carried  out. 

The  commission  is  under  the  general  supervision 
and  control  of  the  Privy  Council."* 

'  See   Eep.    and    Evid.  of  Sel.  *  Com.  Pap.  1861,  v.  21,  pt.  i.  p. 

Com*,    on    Endowed    Schools  Act.  540. 

Com.  Pap.   1873,  V.  8,  p.  299;  Rep.  ■  See  debate  in  H.  of  C.  on  June 

Char.  Com.  for  1876.  16, 1864,  on  a  motion  for  the  appoint- 

'  Civ.  Serv.  Est.  1877-8,  p.  95.  ment  of  a  select  committee  to  enquire 
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The  board  consists  of  a  chief  commissioner,  a  second 
commissioner  and  four  commissioners,  who  hold  office 
during  good  behaviour,  and  who,  with  the  secretary 
and  the  inspectors,  are  declared  to  be  incapable  of 
sitting  in  the  House  of  Ck)mmons7  The  chief  commis- 
sioner receives  2,000/.  per  annum,  and  the  second  com- 
missioner 1,600Z ,  and  the  four  commissioners  1,200/. 
respectively.  There  is  also  a  commissioner  who  is  un- 
paid, and  holds  office  during  pleasure.'^  The  unpaid 
commissionership  is  always  conferred  upon  the  vice- 
president  of  the  education  committee,  so  as  to  enable 
him  to  represent  the  board  in  the  House  of  Ck)mmons.' 
But  he  refrains  from  taking  part  in  the  ordinary  busi- 
ness of  the  board,  inasmuch  as  he  might  be  required, 
as  vice-president  of  the  education  office,  to  act  judici- 
ally in  relation  thereto.^  It  has  no  parliamentary  re- 
presentative in  the  House  of  Lords,  as  the  president  of 
the  council  is  in  no  way  connected  with  it.' 


The  Seceetaby  of  State  for  War. 

This   branch   of  the  secretariat  is  of  very  recent  secretary 
origin,  at  least  as  a  distinct  and  independent  depart-  ^^^  ^'^• 
ment. 

For  obvious  reasons,  which  have  been  already  noticed 
in  a  previous  chapter,*  the  army  has  always  been  re- 
garded with  greater  constitutional  jealousy,  in  England, 
than  the  navy;  and  the  command  of  the  army  has, 
by  uninterrupted  usage — ^until  a  comparatively  recent 


into  the  constmctioii,  expense,  and  sec.  2. 

working  of  the  Charity  Board.    The  '^  16  &  17  Vict.  c.  1^7,  sec.  1. 

motion  was  opposed  by  miniBters,  and  Civ.  Serv.  Est.  1877-8,  p.  94. 

negatived.     It  is  now  an  acknow-  '  Hans.  D.  y.  192,  p,  952. 

le^ed    principle    that  the  Charity  ^  lb.  y.  220,  p.  1718 ;    v.  226, 

Com**.  sm>uld  be  made  self-support-  p.  776. 

ing.  ■  lb,  y.  189,  p.  170. 

M6  &  17  Vict.  c.  137,  sees.  2,  4,         •  See  ante,  yoL  1,  pp.  621, 627. 
5 ;  amended  by  18  &  19  Vict,  c  124, 
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period — ^been  more  immediately  in  the  hands  and  under 
the  control  of  the  crown  than  of  its  responsible  ad- 
visers. As  respects  the  navy,  ever  since  the  Act  of 
1690,  authorising  the  placing  of  the  office  of  lord 
high  admiral  in  commission,  the  delegation  of  the  royal 
authority  in  the  government  of  the  navy  has  been 
absolute  and  entire;  and  the  responsibility  for  the 
administration  thereof  has,  from  the  epoch  of  the 
Eevolution,  been  considered  as  resting  upon  the  first 
lord  of  the  admiralty.  But  it  was  not  until  the  com- 
mencement of  the  present  century  that  the  principle 
was  fuUy  conceded  that  the  control  of  the  army  must 
be  exercised  by  the  crown  through  the  medium  of  a 
responsible  minister.*" 
Depart-  Until  the  comparatively  recent  change  in  the  or- 

mentaire  ganisatiou  of  the  War  Department,  the  direction  and 
responsibility  in  military  afiairs,  although  formally 
centred  in  the  administration  for  the  time  being,  was 
practically  divided  between  the  commander-in-chief  at 
the  Horse  Guards,  the  master-general  and  the  Board  of 
Ordnance,  the  secretary-at-war,  and  the  secretary  of  state 
for  war  and  the  colonies.**  The  working  head  of  the 
War  Office  at  this  time  was  the  secretary-at-war,  an 
officer  of  very  subordinate  position,  who  administered 
a  portion  of  the  affairs  of  the  army  at  home,  while 
the  colonial  secretary  had  the  sole  management  of  all 
troops  directly  they  left  the  shores  of  England.  The 
extensive  Ordnance  departments  were  under  a  separate 
head,^  and  the  Commissariat  was  attached  to  the  Trea- 
sury. The  position  of  the  commander-in-chief  was 
anomalous  and  unsatisfactory. 

On  the  declaration  of  war  against  Eussia,  in  1854, 


form. 


*  Ante,  vol.  1,  p.  527.  mation  with  the  office  of  secretary 
«  Mr.  Cardwell,  Hans.  D.  v.  199,  for  war,  see  Com.  Pap.  1854,  t.  27, 

p.  390.    See  Ed.  Rev.  v.  138,  p.  212.  pp.  307-360.  Also  Olode,  Mil.  Forces, 

*  For  constitution  and  powers  of  oh.  xx. 
Board  of  Ordnance  before  its  amalga- 
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the  opinion  which  had  for  some  time  prevailed,  that  a 
more  direct  and  efficient  control  should  be  exercised  by 
the  government  in  military  affairs,'*  led  to  the  separation 
of  the  duties  of  war  minister  from  those  of  colonial 
secretary,  and  the  appointment  of  a  secretary  of  state  Appoint- 
for  war,  in  whose  hands  should  be  concentrated  the  ™ww-°^ 
supreme  and  responsible  authority  over  the  whole  milir  «ecretary. 
tary  business  of  the  country,  heretofore  transacted  by 
various  independent  departments. 

A  plan  for  the  consolidation  of  the  different  departments  con- 
nected with  the  civil  administration  of  the  army  was  recommended  by 
a  royal  commission  in  1837/  but  was  not  carried  into  effect,  owing 
to  the  opposition  of  the  Duke  of  Wellington.  His  grace  was  of 
opinion  that  the  proposed  changes  would  take  the  military  power  of 
the  state  entirely  out  of  the  hands  of  the  crown,  and  place  it  in  the 
hands  of  one  member  of  the  House  of  Commons  and  of  the  cabinet. 
He  also  demurred  to  the  proposal  to  entrust  to  the  secretary-at-war 
the  concentrated  powers  and  responsibility  which  should  only  be 
exercised  by  a  principal  secretary  of  state.  These  objections  in 
duced  the  government  to  refrain  from  any  attempt  to  carry  out  the 
suggestions  of  the  commissioners.^ 

This  important  change  was  effected  by  a  declaration 
in  council,  on  June  12,  1854  ;  ^  but  it  was  unaccom- 
panied by  any  order  in  council,  minute,  or  other  docu- 
ment, defining  the  special  duties  of  the  War  Depart- 
ment. The  cabinet  did,  indeed,  contemplate  a  speedy 
and  effectual  organisation  of  the  new  oflSce,  but  the 
press  of  business  consequent  on  the  disasters  which 
befell  the  British  army  at  that  period,  occasioned  the 
indefinite  postponement  of  these  arrangements.  Mean- 
while, however,  the  Duke  of  Newcastle,  who,  on  being 
relieved  from  the  charge  of  the  colonies,  assumed  the 
charge  of  the  War  Department,  was  at  no  loss  for 
proper    authority.      As    secretary    of   state,   he    un- 


•  See  a  speech  of  Sir  William  Hans.  D.  v.  181,  p.  2^3,  &c.    lb.  v. 

Molesworth  in  the  case  of  Lord  Bru-  133,  p.  1270. 
denell,  in  Mir.  of  Pari  1836,  p.  1306.  »  Hans.  D.  v.  136,  p.  318.    lb.  v. 

'  Com.  Pap.  1887,  v.  84,  pt.  1.  136,  p.  425;  v.  138,  p.  736 

«  Clode,  Mil.  Forces,  v.  2,  p.  760. 
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doubtedly  possessed,  before  as  well  as  after  the  change, 
ample  powers  over  the  difierent  branches  of  the  mili- 
tary service,  and  could  issue  such  orders  as  he  thought 
fit  for  their  guidance  and  direction.  The  mere  division 
of  the  secretariat  into  separate  departments  made  no 
difference  in  that  respect,  for  the  control  of  the  crown 
over  the  army,  which  is  constitutionally  exercised 
through  a  secretary  of  state,  has  always  been  acknow- 
ledged and  supreme.*  Much  remained  to  be  done,  by 
consolidation  and  otherwise,  to  perfect  the  internal  or- 
ganisation of  the  new  oflSce,  and  to  establish  the  mutual 
relations  and  interdependence  of  the  different  depart- 
ments absorbed  into  the  same.  But  all  such  reforms 
were  unavoidably  postponed,  until  the  return  of  peace 
should  admit  of  careful  attention  being  directed  to  the 
subject.^ 
he  Duke  On  the  first  formation  of  the  new  secretariat,  the 
•MUe^*  Duke  of  Newcastle  made  choice  of  this  office,  in  place 
of  continuing  in  charge  of  the  colonies,  because  he  was 
desirous  of  applying  himself  exclusively  to  carrying  out, 
with  vigour,  the  plans  he  had  already  devised  for  the 
prosecution  of  the  war.  The  grievous  mismanagement  at- 
tending the  conduct  of  the  Crimean  campaign  at  the  out- 
set is  a  matter  of  history.  The  numerous  acts  of  malad- 
ministration, in  reality  the  result  of  a  combination  of  un- 
toward circumstances,  were  too  readily  attributed  to  the 
want  of  skill  and  energy  on  the  part  of  the  war  minister ; 
and  Lord  John  Eussell,  then  a  member  of  the  cabinet, 
opened  a  correspondence  with  Lord  Aberdeen,  the 
prime  minister,  in  which  he  suggested  that  the  Duke  of 
Newcastle  should  be  removed  from  office,  and  replaced 
by  Lord  Palmerston,  who,  he  contended,  was  the  only 
member  of  the  government  properly  qualified  to  prose- 
cute the  war  with  success,  on  account  of  his  inherent 

»  See  Hans.  D.  v.  61,  p.  1042.        pt.  2,  pp.  113, 184, 197,  and  pt  3,  pp. 
J  Rep.  of  Com*,  on  Army  before    205,  309,  423. 
Sebastopol,  Com.  Pap.   1804-6,  v.  9, 
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mental  vigour  and  experience  in  the  details  of  military  Minister 
administration ;  and  last,  though  not  least,  from  the  ^^  ''^' 
fact  of  his  being  a  member  of  the  House  of  Commons. 
For  Lord  John  Eussell  insisted  that  it  was  necessary 
that  the  secretary  of  state  for  war,  like  the  chancellor 
of  the  exchequer,  should  always  be  in  the  House  of 
Commons,  and  that  the  adoption  of  a  rule  to  that  effect 
was  open  to  no  constitutional  objection.  At  the  same 
time  he  proposed  that  the  office  of  secretary-at-war 
should  be  abolished,  and  that  the  war  minister  should 
himself  move  the  estimates,  and  represent  his  department 
in  the  popular  assembly.  This  latter  arrangement  has 
since  been  carried  out.  But  Lord  Aberdeen  refused  to 
admit  the  principle  that  it  was  absolutely  necessary  for 
the  secretary  of  state  for  war  to  be  invariably  a  member 
of  the  House  of  Commons,  viewing  it  as  objectionable  in 
principle,  and  likely  to  be  inconvenient  in  practice.  He 
thought  it  might  often  be  desirable  to  appoint  a  military 
man  to  this  office,  and  extremely  probable  that  a  man 
possessing  the  necessary  qualifications  might  occasion- 
ally be  found  in  the  House  of  Lords.  He  considered 
that  the  office  should  stand  on  the  same  footing  as  that 
of  the  first  lord  of  the  admiralty,  who  may  be  either  a 
peer  or  a  commoner,  as  the  public  interest  may  require. 
So  far  as  the  personal  question  was  concerned,  the 
premier  was  not  of  opinion  that  any  change  was  called 
for,  as  he  was  quite  satisfied  with  the  manner  in  which 
the  War  Department  had  been  conducted  by  the  Duke 
of  Newcastle.  The  correspondence  terminated  with  a 
declaration  from  Lord  John  Eussell  that  he  must  submit 
the  matter  to  the  cabinet,  as  he  was  satisfied  that  the 
office  of  war  minister  ought,  for  the  present  at  least,  to 
be  held  by  a  member  of  the  House  of  Commons.*"  But, 
in  point  of  fact,  his  lordship  never  did  appeal  to  the 


^  See  ante,  p.  280.   Rep.  of  Com*',  on  Army  before  Sebastopol,  Com.  Pap. 
1864-5,  T.  0,  pt.  3,  pp.  350-li«4. 
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cabinet,  and  the  premier  concluded  that  he  had  changed 
his  mind  on  the  subject,  until  after  the  meeting  of  Par- 
liament, when  Lord  John  Eussell  retired  from  the 
ministry,  giving  as  his  reason  that  a  motion  was  about 
to  be  made  in  the  House  of  Commons  for  an  enquiry 
into  the  disasters  which  had  befallen  the  army  before 
Sebastopol,  and  that  he  could  not  concur  with  the  go- 
vernment in  opposing  enquiry,  as  he  was  not  himself 
satisfied  with  the  manner  in  which  the  war  had  been 
conducted.^  The  retirement  of  Lord  John  Eussell  was 
speedily  followed  by  the  defeat  of  the  ministry  on  the 
motion  in  question,  and  by  their  consequent  resignation 
of  office,  on  January  31, 1855.  The  new  war  secretary 
was  Lord  Panmure,  also  a  member  of  the  House  of 
Lords,  who  held  the  office  for  three  years ;  since  then, 
to  the  present  time  (1888),  with  one  exception,  in  1863, 
it  has  been  filled  by  a  member  of  the  House  of  Com- 
mons. 
Powers  of  In  proof  of  the  necessity  for  a  concentration  of 
m^ter.  power  in  the  direction  of  military  affairs  in  the  hands  of 
one  man,  at  all  events  during  the  continuance  of  hostili- 
ties with  a  foreign  power.  Lord  John  Eussell  makes  the 
following  remarks,  in  the  correspondence  above  referred 
to : — ^In  the  prosecution  of  a  war  it  is  clear  either  that 
the  prime  minister  must  be  himself  the  active,  moving 
spirit  of  the  whole  machine,  or  else  the  war  minister 
must  have  ample  authority  to  control  other  departments. 
*  A  cabinet  is  a  cumbrous  and  unwieldy  instrument  for 
carrying  on  war  ;  it  can  furnish  suggestions  or  make  a 
decision  upon  a  measure  submitted  to  it,  but  it  cannot 
administer.'  To  do  this  effectually  you  must  have  *  a 
war  minister  of  vigour  and  authority.*  Elsewhere  he 
says,  '  In  order  to  carry  on  the  war  with  efficiency, 
either  the  prime  minister  must  be  constantly  urging, 
hastening,  completing  the  miUtary  preparations,  or  the 

»  Antey  p.  282. 
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minister  of  war  must  be  strong  enough  to  control  other 
departments.  Every  objection  of  other  ministers,  the 
plea  of  foreign  interests  to  be  attended  to,  of  naval  pre- 
parations not  yet  complete,  and  a  thousand  others — 
justifiable  in  the  separate  heads  of  departments— must 
be  forced  to  yield  to  the  paramount  necessity  of  carry- 
ing on  the  war  with  efficiency  of  each  service  and  com- 
pleteness of  means  to  the  end  in  view.  This  great  duty 
may  be  performed  either  by  the  prime  minister  him- 
self, or  by  a  separate  war  minister.  We  have  examples 
of  both.  Lord  Godolphin,  on  the  one  hand,  as  first 
minister  of  the  crown,  superintended  the  campaigns  of 
Marlborough  ;  Lord  Chatham,  when  secretary  of  state, 
guided  the  operations  of  the  Seven  Years'  War.  Again, 
the  glorious  termination  of  the  war  against  Napoleon 
was  directed  by  the  secretaries  Castlereagh  and  Bathurst, 
under  the  premiership  of  Lord  Liverpool.'  ^ 

In  point  of  fact,  however,  during  the  Crimean  war,  controUed 
as  appears  from  the  evidence  of  the  Duke  of  Newcastle,  ^^l^^ 
while  the  war  secretary  had  the  responsible  direction 
and  control  in  everything,  yet  the  cabinet  were  largely 
consulted,  and  exercised  considerable  influence.  The 
selections  for  the  post  of  commander-in-chief  in  the 
Crimea,  and  of  two  or  three  of  the  generals  of  division, 
were  submitted  by  the  secretary  of  state  for  war  to  the 
cabinet  for  their  approval ;  the  names  of  other  com- 
manding officers  he  did  not  think  it  necessary  to  submit ; 
but  all  important  operations,  the  number  of  troops  to 
be  sent  out,  and  so  forth,  *  were,  of  course,  submitted 
to  the  cabinet.'  He  also  communicated  to  them  every 
despatch  he  received  from  the  commander  of  the  forces 
in  the  Crimea,  and  informed  them  of  the  steps  he  was 
about  to  take  in  consequence  thereof,  so  that  they  had 
an  opportunity  of  dissenting  from  the   same,  if  they 


"  Rep.  of  Com",  on  Army  before  Sebaetopol,  Com.  Pap.  1864-5,  v.  9, 
pt.  2,  pp.  3C0-3G3. 
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thought  fit ;  Otherwise,  they  shared  the  responsibility  of 
his  acts.  This  practice  he  followed  so  long  as  the  mem- 
bers of  the  cabinet  remained  in  London;  but,  when 
they  separated  for  country  excursions,  the  despatches 
received  were  not  circulated  amongst  them  until  their 
return  to  town." 

It  is  distinctly  understood,  that  whenever  circum- 
stances render  it  necessary  to  send  troops  abroad,  the 
consideration  of  the  measure  devolves,  in  the  first  in- 
stance, upon  the  whole  cabinet.  Their  decision  is  com- 
municated by  the  secretary  of  state  for  war  to  the 
commander-in-chief,  with  instructions  to  take  the 
Queen's  pleasure  as  to  the  regiments  to  be  selected  for 
the  service.  The  appointment  of  a  general  officer  to 
command  a  force  for  active  service  is  made  by  the 
cabinet,  and  communicated  by  the  secretary  for  war  to 
the  commander-in-chief,  with  instructions  to  take  the 
Queen's  pleasure  thereupon.  The  secretary  for  war, 
however,  is  himself  considered  responsible  for  any  such, 
selection ;  and  also,  to  a  considerable  degree,  for  the  selec- 
tion of  officers  to  hold  important  subordinate  commands, 
inasmuch  as  all  general  and  superior  staff-officers  re- 
commended by  the  commander-in-chief  for  commands 
or  appointments  must  be  submitted  by  him  for  the 
approval  of  the  secretary  for  war.^ 
Suprem-  During  active  service,  the  secretary  of  state  for  war 

minuter^  niust  have  entire  control  over  the  operations,  as  bearing 
upon  the  conduct  of  the  commander-in-chief,  of  the 
Admiralty  (notwithstanding  that  department  is  presided 
over  by  another  cabinet  minister),  and  even  to  some 
extent  of  the  Treasury  itself;  these  must  be,  to  a  cer- 
tain extent,  superintended  by  him  ;  and  it  is  his  duty  to 
combine  and  concert  together  the  various  powers  and 
authorities  of  those  different  departments,  m  such  a 

"  Rep.  of  Com*,  on  Army  before  ^  Rep.  on  Mil.  Organis.  Com.  Pap. 

Sebastopol,  Com.  Pap.  1864-5,  v.  0,    I860,  v.  7.    Appx.  p.  676. 
pt.  2,  pp.  208-211. 
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manner  as  to  conduce  to  the  proper  management  of 
the  military  operations  of  the  country.  This  was  the 
opinion  of  Lord  Derby,  as  expressed  in  the  House  of 
Lords  in  1866,  and  it  embodies,  in  the  main,  the  present 
practice."*  This  statement  was  acquiesced  in  at  the  time, 
by  Earl  Grey,  with  the  quaUfication  that,  in  his  opinion, 
the  prime  minister,  or  the  cabinet  collectively,  ought  to 
be  regarded  as  the  chief  director  on  such  an  occasion  ; 
acting,  however,  through  the  secretary  for  war,  as  above 
described.**  To  a  similar  effect,  it  was  stated  by  the 
Duke  of  Newcastle,  in  evidence  before  the  Transport 
Committee,  in  1860,  that  considerable  alterations  take 
place  in  the  relative  position  of  the  departments  of  state, 
upon  the  breaking  out  of  a  war.  The  Admiralty  is  a 
totally  independent  office  in  time  of  peace,  no  secretary 
of  state  interferes  or  controls  it  in  any  way  whatever ; 
but,  the  instant  war  is  declared,  the  whole  thing  is 
changed,  and  the  Board  of  Admiralty  comes  under  the 
immediate  and  entire  control  of  the  secretary  of  state 
for  war.  Thenceforward,  so  long  as  the  war  continues^ 
the  operations  of  the  War  Office  and  Admiralty,  and 
the  directions  of  the  movements,  both  of  the  army  and 
navy,  become  a  part  of  the  special  duty  of  the  secretary 
for  war.  And  this,  he  declared,  was  no  new  system,  but 
that  it  had  always  been  so.'  This  must  not  be  con- 
sidered, however,  as  interfering  with  the  direct  respon- 
sibility of  the  Admiralty  for  the  conduct  of  naval  opera- 
tions during  a  war ;  or  as  limiting  the  responsibility  of 
the  Board  of  Admiralty  in  regard  to  the  details  of  the 
naval  service,  which  continue  to  be  transacted,  as  in 
time  of  peace,  without  reference  to  any  other  department.* 


I*  Hans.  D.  y.  140,  p.  1026.   Rep.  evidence  before  the  Sebastopol  Com*, 

of  Com*,  on  Mil.  Organis.  Com.  Pap.  Com.  Pap.  1854-6,  y.  0,  pt.  2,  p.  112. 

1860,  V.  7,  pp.  382,  386.  •  Rep.  of  Transport  Com*,   pp. 

1  Hans.  D.  y.  140,  p.  104a.  204,  207,  Com.  Pap.   1860,  y.   18. 

'  See  examples  cited  in  Rep.  of  And  see  Sir  James  Graham^s  eyid. 

Transport  Com.  1860,  pp.  143, 233.  before   the    Sebastopol    Committee. 

See  also  the  Duke  of  Newcastle's  Com.  Pap.  1864-5,  y.  9,  pt.  3,  p.  260. 
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The  secretary  for  war  gives  his  instructions  to  the 
Admiralty,  and  it  is  the  duty  of  the  board  to  see  those 
instructions  properly  carried  out.* 

Having  discussed  the  principle  of  control  and  re- 
sponsibility in  war  matters,  involved  in  the  establishment 
of  a  separate  branch  of  the  secretariat,  to  take  charge 
of  mihtary  business,  and  pointed  out  the  customary  Umit 
and  extent  of  interference,  by  the  cabinet  collectively, 
with  the  functions  of  the  war  secretary,  we  will  now 
consider  the  relative  position  and  duties  of  the  secretary 
of  state  for  war  and  of  the  commander-in-chief. 
Relative  It  was  ou  June  12,  1854,  as  has  been  already  ob- 

^w^  served,  that  the  declaration  in  council  was  made  ap- 
^do?'  pointing  a  fourth  secretary  of  state,  to  be  styled  the 
com-  secretary  of  state  for  war.  But  it  was  not  until  May 
^^^^di  18,  1855,  that  letters  patent  were  issued,  formally  con- 
ferring this  office  upon  Lord  Panmure.  Shortly  after- 
wards, the  separate  departments  of  the  Ordnance  and 
the  Commissariat,  together  with  the  office  of  secretary- 
at-war,  and  the  control  of  the  militia,  including  the 
yeomanry  and  the  volunteers,  were  consolidated,  and 
committed  to  the  charge  of  the  new  war  secretary."  The 
East  India  Company's  troops  were  likewise  amalgamated 
with  the  Imperial  army,  and  subjected  to  similar  con- 
trol. The  letters  patent  were  necessarily  framed  in 
general  terms,  conferring  upon  the  secretary  of  state  the 
administration  and  government  of  the  army  and  ord- 
nance ;  including  all  matters  relating  to  the  pecuniary 
affairs,  establishment,  and  maintenance  thereof. 

In  addition  to  this  patent,  however,  there  was  issued, 

*  Rep.  of  Sebastopol  Com*.  Com.  march) ^  except  through  the  lord-liea- 
Psp.  1864-^,  V.  9,  pt.  2,  p.  160.  tenant  (Olode,  Mil  Forces,  v.  1,  pp. 

•  Olode,  Mil  Forces,  v.  1,  p.  836.  281,  584 ;  v.  2,  pp.  301,  763).  Hans. 
See  Act  18  &  19  Vict.  c.  117,  vest-  D.  v.  188,  p.  87.  lb.  v.  194,  p.  1124. 
ing  estates  and  powers  of  Board  of  As  regiirds  volimteers,  see  Report  of 
Ordnance  in  the  secretary  for  war.  Commissioners  appointed  to  enquire 
The  War  Office  never  interferes  with  into  condition  of  tne  volunteer  force, 
a  militia  regiment  (as,  for  example,  to  Com.  Pap.  1862,  v.  27,  p.  89. 
prescribe  routes  for  them  when  on  the 
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on  the  same  day,  a  supplementary  patent,  revocable  at  ^^ 
pleasure,  which  contained  a  reservation  of  the  general  patems. 
powers  granted  to  the  secretary  for  war:  as  respects  (1) 
the  military  command  and  discipline  of  the  army,  and 
(2)  appointments  to,  and  promotions  therein  ;  so  far  as 
the  same  may  be  exercised  by  the  crown  through  the 
commander-in-chief,  for  the  time  being/  A  supplemen- 
tary patent,  of  this  description,  was  issued,  in  the  case 
of  every  appointment  to  the  office  of  secretary  of  state 
for  war,  up  to  that  of  Sir  G.  C.  Lewis,  in  1861,  when  it 
was  dispensed  with,  and  an  official  memorandum  sub- 
stituted in  its  place.  By  the  memorandum  the  royal 
will  was  expressed  that  the  military  command  and  dis- 
cipline of  the  army,  and  likewise  appointments  to  and 
promotions  in  the  same,  as  heretofore,  vested  in  the 
commander-in-chief,  shall  be  excepted  from  the  depart- 
ment of  the  secretary  for  war.  And  that  the  powers  so 
excepted  shall  be  deemed  to  belong  to  the  office  of 
commander-in-chief,  *  subject  always  to  our  general 
control  over  the  government  of  the  array,  and  to  the 
responsibility  of  the  secretary  of  state  for  the  exercise 
of  our  royal  prerogative  in  that  behalf.' "^  And  a  new 
order  in  council  was  issued  in  1870  defining  the  duties 
of  the  commander-in-chief,  which  was  laid  before  Par- 
liament.* But  the  order  made  no  actual  changes  in  the 
status  of  these  functionaries :  it  was  a  mere  embodiment 
of  existing  practice.^ 

Although  expressly  designed  to  limit  and  define  the 
respective  powers  of  the  war  secretary  and  of  the  com- 
mander-in-chief, supplementary  patents  proved  to  be 
ahke  unsatisfactory  and  objectionable.  The  Committee 
of  the  House  of  Commons,  in  1860,  on  Military  Organisa- 

'  Rep.  on  Mil.  OrgaDisation,  p.  Quar.  Rev.  v.  129jp.  244.  For  tenns 

462.    Com.  Pap.  1860,  v.  7.  of  this  order  see  Ewald,  the  Crown 

^  Com.  Pap.  1868-9,  v.  86,  p.  and  ite  advisers,  p.  100  n. 
591.    See  also  Clode,  Mil.  Forces,  v.  ^  Ld.  Dalhousie,  Han&  D.  v.  203, 

2,  p.  361.  p.  942. 

»  Uane.  D.  v.  202,  p.  1089.    See 
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^^^.^^   tion,  took  much  evidence  on  this  point,  and  embodied 

tee,  1860,   the  Same,  with  their  own  views  on  the  subject,  in  a 

toryoi^  report  which  was  ably  drawn  up  by  their  chairman, 

niaatiou.    -y^ho  was  that  Veteran  administrator,  Sir  James  Graham. 

It  may  be  profitable  to  notice  the  conclusions  arrived  at 

by  this  committee,  and  the  principal  points  established 

by  the  evidence. 

It  had  not  been  customary  to  make  any  Umitation 
or  reservation  of  powers  in  the  patents  of  secretaries  of 
state.    As  we  have  already  seen,"  the  receipt  of  the  seals 
of  oflSce  from  the  hand  of  the  sovereign  in  council  con- 
fers the  office,  with  aU  the  powers  thereunto  properly 
belonging,  even  before  the  issue  of  the  patent.    This  is 
the  first  occasion  of  the  issue  of  a  supplementary  patent, 
restraining  the  fuU  exercise  of  the  powers  conferred  by 
the  original  patent.     It  is  very  doubtful  whether  any 
supplementary  patent  was  necessary.     Such  a  document 
merely  indicated  the  pleasure  of  the  crown  as  to  the 
ordinary  exercise  of  the  powers  of  the  secretary  of  state 
for  war,  forbidding  him  to  interfere  with  the  routine  of 
military  command  and  discipline,  or  the  distribution  of 
army  patronage ;  authority  in  respect  to  which  has  been 
vested  in  the  commander-in-chief.    The  commander-in- 
chief  himself  is  not  now  (as  heretofore)  appointed  by 
letters  patent,  but  by  a  letter  of  service  from  the  sec- 
retary of  state  for  war,  notifying  him   of  the   royal 
pleasure  that  he  do  serve  as  general  commanding-in- 
chief  of  the  royal  forces,  and  do  obey  such  orders  as  he 
shall  receive  from  her  majesty,  or  any  other  his  su- 
perior officer.*    The  terms  of  this  appointment,  coupled 
with  the  constitutional  responsibility  which  necessarily 
attaches  to  the  office  of  secretary  of  state,  in  regard  to  all 
matters  where  he  is  the  minister,  by  whom,  and  through 
whom,  the  commands  of  the  Queen  are  received  and  con- 
veyed, materially  affect  the  consideration  of  this  question. 

'  See  ante,  p.  010.  •  Clode,  Mil.  Forces,  v.  2,  pp.  340,731. 
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The  sovereign  is  the  recc^ised  supreme  head  of  the  suprem- 
army,  and  generalissimo  of  all  the  national  forces,  both  dwuver 
by  land  and  sea,  and  everything  done  in  connection  '"^Ji**^ 
with  them  must  receive  the  sanction  of  the  crown.  At 
the  same  time,  the  queen  cannot  act,  except  through  a 
responsible  minister.  In  the  control  of  the  army,  this 
responsible  minister  is  clearly  not  the  commander-in- 
chief,  for  he  is  not  a  parliamentary  officer,  or  a  member 
of  the  cabinet.  He  receives  only  a  delegated  and  sub- 
ordinate authority,  and  is  not  ordinarily  removed  from 
office  upon  a  change  of  ministry.  The  responsible 
minister  is,  undeniably,  the  secretary  of  state,  for  through 
him  the  royal  will  is  declared  and  exercised,  and  his 
counter-signature,  making  himself  responsible  for  the 
act  of  his  sovereign,  is  appended  to  every  commission 
in  the  army,  and  is  necessary  to  give  validity  and  eflfect 
to  the  sign-manual.^ 

Any  reservations  in  the  patent  of  the  secretary  for 
war  must,  therefore,  be  r^arded  as  merely  indicative 
of  the  pleasure  of  the  crown  that  the  ordinary  exercise 
of  the  functions  of  military  discipline  and  command 
would  properly  appertain  to  the  commander-in-chief, 
subject  to  the  constitutional  supervision  of  a  responsible 
minister,  and  must  not  be  considered  as  absolving  the 
secretary  of  state  from  his  constitutional  responsibiUty, 
or  precluding  him  from  exercising  the  oversight  and 
control  which  inseparably  belongs  to  the  supreme  autho- 
rity of  the  civil  power,  in  a  parliamentary  form  of  go- 
vernment. Upon  examining  the  practical  working  of  the 
system,  we  find  this  distinction  entirely  borne  out.  All 
reservations  in  the  patent  are  now  omitted.  So  long  as 
they  were  continued  they  were,  in  fact,  virtually  in- 
operative. In  a  system  of  parliamentary  government, 
it  is  absolutely  essential  that  the  management  of  the 
army  and  navy,  the  two  most  important  branches  of  our 


*  Rep.  on  Mil.  Organis.  p.  448.  Com.  Pap.  1860,  t.  7. 
VOL.   II.  3   B 
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administration,  should  be  under  the  complete  control  of 
the  executive.** 

This  doctrine  of  keeping  the  military  administration 
subordinate  to  the  civil  government  is  not  new.  It 
was  asserted  by  Lord  Grenville  in  1806,*  and  by  Lord 
Palmerston  in  1811,  in  his  memorandum  on  the  office 
of  secretary  at  war,*  and  was  fully  recognised  by  Lord 
Hill,  and  by  the  Duke  of  Wellington,  when  they  held 
the  otece  of  commander-in-chief,  before  the  consoUdation 
of  the  civil  and  military  departments  of  the  army. 
Pariia-  In  auswcr  to  the  supposed  danger  of  such  a  doctrine, 

controif  as  tending  to  make  the  army  subordinate  to  the  Pai-lia- 
ment  instead  of  to  the  crown,  it  was  aptly  remarked  by 
Earl  Grey,  that  *  the  whole  notion  of  there  being  any- 
thing unconstitutional  in  bringing  the  army  more  under 
the  ministry  of  the  day  seems  to  me  to  arise  from  a 
confusion  between  the  powers  exercised  by  responsible 
ministers  of  the  crown  and  powers  exercised  by  parlia- 
mentary committees,  or  some  mode  of  that  kind.  Un- 
doubtedly it  was  very  unconstitutional  in  the  Long  Par- 
liament that  all  the  powers  of  the  state  should  be 
assumed  by  committees  of  the  House  of  Commons,  but 
that  power  over  the  army  should  be  exercised  by  a 
responsible  servant  of  the  crown  appears  to  me  to  be  an 
absolutely  essential  principle  of  our  constitution.'  Lord 
Grey  was  then  asked  whether  certain  changes  he  had 
recommended  (which  would  assimilate  the  army  adminis- 
tration to  that  now  prevailing  in  respect  to  the  navy) 
would  not  bring  the  army  more  under  the  influence  of 
the  House  of  Commons  than  in  times  past.  Observe 
his  reply :  *  The  truth  is  that  the  House  of  Commons 
has  always  exercised,  and  always  ought  to  exercise,  a 
great  control  over  the  administration  of  the  army ;  it 
cannot  be  called  on  to  provide  for  the  expense  of  the 


•  Rep.  on  MU.  Organis.  pp.  tIL  *  See  ante,  vol.  1,  p.  121. 

446.    Com.  Pap.  1860,  v.  7.  •  Clodo,  MU.  Forces,  v.  1,  p.  200. 
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army  without  enquiring  in  what  manner  the  money  so 
granted  is  applied.' '  Moreover,  the  very  existence  of  a 
standing  army  depends  on  the  Annual  Army  Act.*  The 
army  would  be  disbanded  de  facto  at  the  end  of  a  year 
if  the  Army  Act  were  not  renewed. 

To  proceed  from  general  principles  to  matters  of  Discipline 
detail.  And,  first,  as  concerns  the  discipline  of  the  army, 
army.  The  committee  thoroughly  investigated  the 
practice  in  regard  to  interference  by  the  civil  authori- 
ties, with  matters  affecting  army  discipUne,  as  well  before 
as  since  the  issue  of  the  supplementary  patents.  The 
result  appears  to  be  embodied  in  the  evidence  of  Lord 
Panmure,  who  says  that  while  he  did  not  think  that 
any  secretary  of  state  for  war  would  interfere  gratui- 
tously with  the  discipline  of  the  army,  as  exercised  by 
the  commander-in-chief;  nevertheless,  *if  there  were 
anything  in  the  conduct  of  the  commander-in-chief 
which  required  his  interference,  the  secretary  of  state 
has  not  only  the  right,  but  it  is  his  bounden  duty,  to 
interfere.  It  was  his  business  to  trust  to  the  com- 
mander-in-chief the  administration  of  the  discipline  of 
the  army,  and,  except  under  peculiar  circumstances, 
not  to  interfere  with  that  at  all.'  Again, '  the  secre- 
tary for  war,  and  through  him  the  executive  government 
of  the  day,  is  responsible  for  all  the  acts  of  the  com- 
mander-in-chief ;  but  the  government  and  the  secretary 
of  state,  putting  confidence  in  the  cx)mmander-in-chief, 
trust  to  him  entirely,  and  without  interference  with  the 
discipUne  of  the  army.'  Several  instances  of  interpo- 
sition, however,  were  adduced,  but  they  were  all  cases 
involving  political  considerations,  or  implying  some 
collision  between  the  military  and  the  civil  portion  of 
the  community.*'  To  the  same  effect,  Mr.  Sidney  Her- 
bert, the  then  secretary  for  war,  observed  that,  in  his 


'  Rep.  on  Mil.  Organis.  p.  384.  *•  Rep.  on  Mil.  Organis.  pp.  viii. 

Com.  Pap.  1860,  v.  7.  ix.  xx.     Com.  Rep.  1860,  v.  7.    And 

»  60  Vict.  c.  2.  see  pp.  127, 128. 
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opinion,  *  the  ordinary  discipline  of  the  army  ought  to 
be  in  the  hands  of  military  men  and  not  of  civilians;  but 
in  cases  which  become  public  questions  the  commander- 
in-chief  will  always  be  glad  to  have  the  assistance  of 
the  secretary  of  state.* 
J^^^  Next,  in  regard  to  appointments  in  the  army.    Not- 

mente       withstanding  the  reservations  in  the  patent,  the  com- 

and  pro-  •••?-i»T»i  i  •  i 

moUons.  mander-in-chiei  admitted  to  the  committee  that,  with 
respect  to  chief  commands,  whether  at  home  or  abroad, 
with  respect  to  the  appointment  of  colonels  to  r^- 
ments,  and  with  respect  to  promotions,  and  to  the 
higher  staff  appointments,  the  consent  of  the  secretary 
of  state  for  war  is  invariably  obtained  before  appoint- 
ments of  this  description  are  submitted  to  her  Majesty 
by  the  commander-in-chief. 

Ordinary  promotions  in  regiments  are  made  by  the 
commander-iurchief,  subject  to  the  regulations  issued 
from  the  War  Office,  but  without  communication  with 
the  secretary  of  state,  who  has  this  check,  however, 
that  they  are  sent  to  him  before  being  submitted  to  the 
Queen,  so  that  he  can  put  his  finger  on  any  departure 
from  regulations,  or  on  anything  else  which  ought 
to  prevent  the  appointment  or  promotion  from  taking 
place.* 

The  higher  appointments  and  rewards  of  the  pro- 
fession, such  as  'government,  or  garrisons,  regiments, 
and  ribands,'  are  generally  adjusted  by  personal  com- 
munication between  the  commander-in-chief  and  the 
secretary  of  state ;  on  which  occasion  the  commander- 
in-chief  informs  the  secretary  whom  he  proposes  to 
recommend.  Doubtless  he  must  possess  immense  in- 
fluence in  suggesting  the  names  of  officers,  and  bringing 
forward  their  claims  to  the  minister  of  war ;  ^  but  never- 

*  Rep.  on  Mil.  Organis.  "pp.  ix.  ^  Rep.  on  Mil.  Orgranis.  pp.  240- 

xix.    Com.  Pftp.  1860,  v.  7.  (ieneral  243,  277.  Com.  Pap.  1860,  t.  7.  And 

Peers  remarks.    Hans.  D.  t.  189,  p.  Rep.  on  Board  of  Admiralty,  p.  624 

1016.  Com.  Pap.  1861,  t.  ^    And   see 

^  Rep.  on  Mil.  Organis.  p.  446.  in  regard  to  regimental  oolonelciee, 

Com.  Pap.  1860,  v.  7.  Hans.  D.  v.  163,  p.  428. 
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theless,  should  a  difference  of  opinion  arise,  H.R.H.  the 
Duke  of  Cambridge  declares  that  the  decision  must  rest 
with  the  secretary  of  state,  *  because,  in  the  constitu- 
tional form,  the  secretary  of  state  would  advise  her 
Majesty  to  take  his  opinion,  and  not  that  of  the  com- 
mander-in-chief;  and  thus  the  matter  must  finally  come 
to  the  decision  of  the  secretary  of  state,  who  is  the 
responsible  minister.'  * 

The  req>eotive  priyileges  of  the  commander-in-chief  and  the  prime 
minister,  in  regard  to  higher  appointments,  <fec.,  in  the  army,  were 
not  clearly  defined  until  after  the  accession  of  William  lY.  Before 
that  time  the  practice  varied,  under  successive  administrations.™ 

In  the  case  of  chief  commands,  naval  as  well  as 
military,  the  appointments  are  frequently  made  a  cabi- 
net question.'' 

First  appointments,  that  is  to  say,  first  commissions  jrirst  oom- 
in  the  cavalry  and  infantry,  were  formerly  the  peculiar  miasioiis. 
patronage  of  the  conmiander-in-chief.  But  now  first 
appointments  in  the  cavalry  and  infantry  and  in  the 
artillery  and  engineers  are  given  to  the  successful  can- 
didates in  a  competitive  examination.  Since  May  1873 
all  candidates  are  required  to  pass  a  qualifyhig  ex- 
amination ;  ^  the  purchase  or  sale  of  army  commissions 
having  been  abolished  by  royal  warrants  dated  July  20, 
ISTl.**  Appointments  and  promotions  are  now  regu- 
lated by  a  royal  warrant  dated  August  13, 1877. 

When  commissions  were  sold  by  the  government, 
the  proceeds  were  carried  to  a  fund,  under  the  sole 


*  Rep.  on  MIL  Organis.  p.  viL  v.  10,  and  see  Hans.  D.  v.  216,  p. 
OoQL  Pap.  1860,  V.  7.  1217,  and  debate  in  the  H.  of  Lords 

"  Gorresp.  William  rV.  with  Earl  on  July  23, 1875,  on  motion  condemn- 

Grej,  V.  2,  pp.  277,  280.    See  on^  atory  of  the  competitive  system  for 

p.  532.  ^  Ist  commissions  m  the  army.    The 

*  Rep.  on  Mil  Organis.  p.  85.  result  of  the  application  of  this  system 
Oom.  Pftp.  1860,  V.  7.  to  army  commissions  is  shown  in  the 

^  Regulations  respectmg  first  ap-  2nd  Rep.  by  Birector-gen.  cf  Military 

pointments    and   examinations    for  Education,  Oom.  Pap.  1876,  v.  15, 

promotion :  Com.  Pap.  1874,  v.  86,  p.  3. 
p.  575.    And  17th  Rep  of  Civ.  Serv.  «»  Hans  D.  v.  208,  p.  83. 

Coram",  p.  xxii.    Com,  Pap.  1872, 
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control  of  the  secretary  of  state  for  war.  This  fund 
was  constantly  augmented  by  the  sale  of  commissions, 
for  the  regulated  price,  by  persons  who  were  not  en- 
titled to  receive  their  full  value;  the  difference  going 
to  the  fund.  It  was  used  to  diminish  the  charges  upon 
the  half-pay  list,  to  lessen  the  price  of  cavalry  com- 
missions, and  for  other  purposes. 
Re-organ-  From  the  time  of  the  Crimean  war  until  the  present 
War  Office  day  the  constitution  of  the  War  Department  has  under- 
gone frequent  changes.    ' 

In  June,  1864,  a  departmental  committee  of  the  War 
OflSce  and  the  Treasury  was  appointed  to  investigate 
and  report  upon  the  constitution  of  the  War  Depart- 
ment, and  the  possibility  of  a  more  efficient  and 
economical  administration  of  business  therein."*  This 
committee  presented  four  reports,  in  the  years  1864 
and  1865,  all  of  which  were  communicated  to  the  House 
of  Commons.'  In  1866,  there  was  great  activity  dis- 
played at  the  War  Office  in  furthering  the  work  of 
internal  reform.  Several  official  committees  were  em- 
ployed in  enquiries  connected  with  the  various  branches 
of  the  War  Department.' 

In  March,  1867,  a  departmental  committee,  presided 
over  by  Lord  Strathnaim,  made  an  elaborate  report 
upon  the  Transport  and  Supply  departments  of  the 
army,  and  generally  upon  the  whole  question  of  the  re- 
organisation of  the  War  Office.  The  recommendations 
of  this  committee  resulted  in  the  organisation  of  a  new 
department — that  of  Control — ^presided  over  by  a  comp- 
troller-in-chief, with  an  assistant,  having  charge  of  the 
Commissariat  and  Purveying  Service,  Military  Store  and 
Transport  Departments,  which  had  been  previously  ad- 
ministered by  independent  heads.  But  this  department 
failed  to  fulfil  the  expectations  of  its  originators,  and 

'*  Rep.  Com*.  Pub. Accounts,  Evid.  '  Com.  Pap.  1865,  t.  31,  p.  601. 

1000,  Appx.  No.  6.  Com.  Pap.  1864,  •  Mr.  Greg's  letter,  in  Civ.  Serv. 

V.  8.  ,    Est.  for  1866-7,  Class  2,  p.  49. 
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the  oflSce  of  comptroUer-in-chief  was  abolished  in  1870  Ko^wgan- 
and  the  department  reorganised  as  the  Commissariat  -wJ^^^ 
and  Transport  Departmeut,  the  Ordnance  Store  Depart-  ^®^- 
ment,  superintended  by  the   sui^eyor-general  of  the 
ordnance. 

In  1870  a  '  further  unification  of  responsibility  in 
the  final  welding  into  the  War  OflSce  of  the  civil  ad- 
ministrative functions  of  the  secretary  of  state  and  the 
military  administrative  functions  hitherto  exercised  at 
the  Horse  Guards'  was  effected.  By  the  War  Office 
Act  and  orders  in  Council  of  this  year,  direct  imme- 
diate control  in  every  branch  of  army  administration 
was  vested  in  the  secretary  of  state.  The  War  Office 
was  divided  into  three  great  departments — ^namely,  the 
Military,  the  Supply  or  Ordnance,  and  the  Financial. 
The  first,  presided  over  by  the  commander-in-chief,  who 
had  under  him  the  adjutant-general  and  quartermaster- 
general.  The  second,  controlled  by  the  surveyor-general, 
who  had  under  him  the  director  of  artillery  and  stores, 
the  director  of  suppUes  and  transports,  the  director  of 
clothing,  the  inspector-general  of  fortifications,  and  the 
director  of  contracts.  The  third,  the  Finance  Department, 
under  the  financial  secretary,  administered  on  its  own 
account  the  effective  and  non-effective  pay  of  the  army. 
In  addition  to  these  three  departments,  there  was  the 
central  department,  subject  to  the  under-secretaries, 
which  was  Umited  to  constitutional  and  other  matters, 
not  pertaining  to  the  three  great  departments. 

In  1886  the  attention  of  Parliament  was  further 
aroused  to  the  necessity  of  change  in  army  administra- 
tion, and  a  royal  commission  was  appointed  to  enquire 
into  the  civil  establishments  of  the  different  offices  of 
state. 

Simultaneously  with  tJiis  enquiry  a  committee  was 
elaborating  important  contemplated  changes  in  military 
administration,  dealing  with  the  Unes  of  communication 
for  an  army,  by  which  the  general  officer,  in  command 
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Re^rgan-   of  the  lines,  would  be  the  focus  in  which  all  the  civil 
war^°  ^    departments  of  the  army  would  centre ;  and  being  a 
Office.       military  oflScer  would  be  responsible  for  feeding  and  sup- 
plying the  army  in  front,  as  well  as  being  responsible  for 
the  command  of  the  lines  of  communication  and  their 
defence. 

The  royal  commission  made  their  first  report  in  the 
following  session,*  and  drew  attention  to  the  importance 
of  the  office  of  the  surveyor-general  of  the  ordnance, 
who,  under  existing  arrangements,  had  charge  of  the 
whole  of  the  supplies  of  the  army,  administering  a  vote 
of  over  8,000,000/.  That  his  department,  co-ordinate, 
as  regards  proposals  for  expenditure,  was  practically 
independent  of  the  financial  secretary,  who  was  not  re- 
sponsible for  the  surveyor-general's  expenditure,  such 
being  inconsistent  with  financial  control.  That  the 
exigency  which  made  this  officer  a  parliamentary  official 
was  not  a  satisfactory  one,  and  that  the  frequent  changes 
in  the  office  made  it  clear  that  the  surveyor-general  was 
completely  overweighted,  as  shown  by  the  evidence 
before  the  committee.  That  the  intentions  of  the  com- 
mittee of  1870,  on  whose  recommendation  this  office 
was  created,  had  not  been  realised.  Further  that  the 
committee  were  of  opinion  *  that  the  surveyor-general 
of  the  ordnance  should  in  future  be  what  he  was 
intended  to  be,  viz.  a  military  officer  of  high  standing 
and  experience,  and  that  he  should  not  be  a  member  of 
the  House  of  Commons.* 

The  committee  Ukewise  recommended  that  the 
financial  secretary  of  the  war  office  (who  should  always 
be  a  member  of  the  House  of  Commons)  and  his  chief 
adviser,  the  accountant-general  of  the  army,  be  financially 
responsible  for  the  whole  of  the  army  expenditure, 
thereby  giving  the  secretary  of  state  a  complete  control 
over  both  estimates  and  votes. 


*  Rep.  on  CivU  EsteUiihmente,  p.  viii.  Com.  Pap.  1887. 
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Also  that  the  directors  of  contracts  and  clothing  Be-organ. 
should  be  civilians.  War 

As  a  result  of  these  searching  enquiries,  the  govern- 
ment of  the  day  gave  its  earnest  attention  to  War  OflSce 
reform.  On  March  the  6th  of  the  following  year  (1888), 
the  secretary  of  state  for  war  (the  Bight  Hon.  E.  Stan- 
hope) announced  to  ParUament,  in  a  memorandum 
accompanying  the  presentation  of  the  army  and  navy 
estimates,  a  scheme  of  War  OflSce  reorganisation  that 
had  been  accomplished  and  was  already  in  operation."* 
He  stated  that  *  the  primary  feature  of  the  reorganisa- 
tion has  been  the  aboUtion  of  the  department  of  the 
surveyor-general  of  ordnance,  and  the  concentration 
of  the  whole  administrative  work  of  the  army  in  the 
hands  of  its  chiefs,  subject  to  the  control  of  the  secretary 
of  state.  This  most  important  change  has  now  been 
carried  out  without  friction.  .  .  Amongst  the  advantages 
which  I  anticipate  from  this  alteration,  I  place  first  the 
feet  that  the  military  authorities  will  now  be  enabled  to 
take  a  comprehensive  view  of  the  whole  condition  of 
the  military  resources  of  the  country,  of  our  require- 
ments, and  of  the  means  available  for  meeting  them. 
All  the  threads  are  in  their  own  hands.  Any  scheme 
put  forward  by  them  should  be  founded  upon  full  know- 
ledge of  all  surrounding  conditions,  and  the  secretary  of 
state  will  be  enabled  to  rely  upon  them  for  advice  as  to 
the  comparative  importance  of  all  proposals  for  army 
expenditure. 

'  Secondly,  the  control  of  the  department  of  the 
financial  secretary  is  extended  to  all  branches  of  the 
War  OflSce.  .  .  . 

*  Thirdly,  in  accordance  with  the  statement  made  in 
Parliament  last  session,  the  inspection  of  all  warlike 
stores  and  armaments  has  been  entirely  separated  from 
manufacture ;  and  for  the  future  any  article  produced 

»  Hans.  D.  v.  323,  p.  IW. 
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Re-organ-  either  by  the  trade  or  in  the  Ordnance  factories  will 
War  be  equally  subjected  to  the.  inspection  of  the  military 
Office.  authorities  before  being  passed  into  the  service-  All 
the  manufacturing  establishments — except  the  Clothing 
Department — ^have  been  placed  under  the  control  of  a 
single  head,  who  is  termed  the  director-general  of  ord- 
nance factories.  .  .  . 

*  The  transfer  to  the  navy  of  the  charge  for  naval 
armaments,  which  I  indicated  in  my  last  year's  state- 
ment, has  involved  the  separation  in  all  parts  of  the 
world  of  the  stores  intended  for  the  use  of  the  army 
and  the  navy  respectively.' 
Character  The  most  important  change  effected  by  this  reor- 
acheme.  gauisation  of  the  War  OflSce  has  been  to  take  the  re- 
sponsibility for  the  efficiency  and  administration  of  the 
army  from  the  hands  of  the  secretary  of  state  for  war, 
though  still  subject  to  his  control,  and  to  entrust  it  en- 
tirely, through  the  commander-in-chief,  to  military  men 
commanding  its  various  departments.  The  financial 
secretary  to  be  responsible  to  ParUament  for  the  finan- 
cial control  of  the  army,  in  estimating  for  the  grants 
demanded  by  the  military  authorities  and  auditing  the 
same — the  commander-in-chief  to  be  held  responsible 
for  the  executive  appUcation  of  the  moneys  voted  by 
Parliament. 

By  this  arrangement  it  will  be  seen  that  the  War 
Office  is  divided  into  two  distinct  departments,  viz.  the 
Military  and  the  Civil.  The  heads  of  departments  of 
the  former,  under  the  control  of  the  commander-in- 
chief,  are : — 

1.  The  Adjutant-General;  2.  The  Quartermaster- 
General;  3.  The  Military  Secretary;  4.  The 
Inspector-General  of  Fortifications;  6.  The  Direc- 
tor of  Artillery  ;  6.  The  Director  of  the  Intelli- 
gence Division ;  7.  The  Director-General  of  the 
Army   Medical  Department ;    8.  The  Director- 
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General  of  Military  Education ;  9.  The  Chap- 
lain-General ;    10.   The    Principal    Veterinary 
Surgeon. 
The  heads  of  departments  of  the  latter,  under  control 
of  the  financial  secretary,  are : — 

1.  The  Accountant-General ;   2.  The  Director   of 
Contracts. 

And  of  the  manufacturing  departments : — 
The  Director  of  Clothing,  and  the  Director-General 
of  Ordnance  Factories. 

On  February  21,  1888,  the  following  orders  in 
council  were  passed  concerning  the  oflSce  of  commander- 
in-chief;  the  financial  secretary,  and  the  other  heads  of 
the  military  and  civil  departments  : — 

The  Commander-in-Chief. 

As  it  is  expedient  to  define  the  duties  of  the  com-  oomman- 
mander-in  chief,  or  of  any  other  officer  who  may  ^^^' 
hereafter  from  time  to  time  be  appointed  to  the  chief 
command  of  her  Majesty's  forces,  her  Majesty  in  Council 
is  pleased  to  order  that — subject  to  the  approval  of  the 
secretary  of  state  for  war,  and  to  his  responsibility  for 
the  administration  of  the  royal  authority  and  preroga- 
tive in  respect  of  the  army — the  said  officer  shall  be 
charged  with  the  command,  discipline,  distribution, 
military  education,  training,  and  efficiency  of  the 
officers,  warrant  officers,  non-commissioned  officers, 
and  men  of  the  regular  and  reserve  forces  and  militia 
of  the  United  Kingdom,  and  of  the  yeomanry  and 
volunteer  force  of  the  United  Kingdom  when  subject 
to  military  law  or  when  assembled  for  training,  exercise, 
inspection,  or  voluntary  military  duty ;  with  enlisting 
men  for,  and  discharging  men  from,  the  regular  and 
auxiliary  forces ;  with  the  selection  of  fit  and  proper 
persons  to  be  recommended  to  her  Majesty  for  appoint- 
ment to  commissions  in  the  regular  forces,  and  with  the 
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Comman-  submisslon  to  her  Majesty  of  qualified  persons  recom- 
chie?  mended  for  appointment  to  commissions  in  the  auxiliary 
forces ;  with  the  selection  of  fit  and  proper  officers, 
whether  of  the  regular  or  auxiliary  forces,  for  promo- 
tion, for  staff*  and  other  military  appointments,  and  for 
military  honours  and  rewards ;  with  obtaining,  holding, 
and  issuing  to  all  branches  of  the  regular  and  auxiliary 
forces,  food,  forage,  fuel  and  light,  clothing,  arms, 
accoutrements,  munitions  of  war,  and  all  other  stores 
necessary  for  the  efficient  performance  of  their  duties 
by  such  forces,  of  proper  quality  and  pattern,  and  in 
proper  quantities,  according  to  the  regulations  governing 
the  provision,  custody,  and  issue  of  such  supplies,  and 
with  exercbing  a  strict  control  over  the  expenditure  of 
such  supplies  ;  with  the  construction,  maintenance,  and 
custody  of  all  fortifications,  works,  and  buildings,  and 
charge  of  all  lands,  belonging  to  the  War  Department, 
and  with  allotting  quarters;  with  the  provision  and 
maintenance  of  horses  and  transport  for  the  troops,  and 
directing  land  and  water  transport ;  with  the  collection 
and  record  of  strategical  and  other  information,  in- 
cluding topography,  in  relation  to  the  military  circum- 
stances of  this  and  other  countries;  with  the  preparation 
and  maintenance  of  detailed  plans  for  the  mobilisation 
of  the  regular  and  auxiliary  forces ;  with  preparing  the 
estimates  for  all  the  above  services ;  and  with  the  duty 
of  rendering  such  advice  and  assistance  on  military 
affairs  as  may  be  required  of  him  by  the  secretary  of 
state  for  war. 

The  Financial  Secretary. 

Financial  -^°^^  ^  ^7  ^^  -^^*  passcd  in  the  Session  of  1870, 
secretary,  entitled  an  Act  for  making  further  provision  relating  to 
the  management  of  certsdn  departments  of  the  War 
Office,  it  is  enacted  that  one  of  her  Majesty's  principal 
secretaries  of  state  may  from  time  to  time  appoint,  and 
at  his  pleasure  remove,  an  officer  to  be  styled  the  finan- 
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cial  secretary  of  the  War  Office,  and  that  his  duties  in  ^^^ 
relation  to  the  War  Office  shall  be  assigned  to  him  by 
order  in  council,  it  is  ordered  by  her  Majesty  in  council, 
that — subject  to  the  approval  of  the  secretary  of  state 
for  war,  and  to  his  responsibility  for  the  administration 
of  the  royal  authority  and  prerogative  in  respect  of  the 
army — the  said  financial  secretary  shall  be  charged  with 
financially  reviewing  the  expenditure  proposed  to  be 
provided  in  the  annual  estimates  for  army  services,  and 
with  compiling  those  estimates  for  submission  to  ParUa- 
ment ;  with  financially  reviewing  any  proposals  for  new 
expenditure,  or  for  any  proposed  re-distribution  of  the 
sums  allotted  to  the  difierent  subheads  of  the  votes  for 
army  services ;  with  seeing  that  accounts  of  all  expendi- 
ture of  cash  and  stores  are  correctly  and  punctually 
rendered  ;  with  auditing  and  allowing  all  such  expendi- 
ture, and  recording  the  same  under  its  proper  head  of 
service  in  the  annual  account  for  Parliament;  with 
issuing  all  warrants  for  the  payments  of  moneys  ;  with 
making  all  imprests  to  accountants  and  others ;  with 
the  control  of  the  manufacturing  departments  of  the 
army  (including  the  Clothing  Department),  and  with 
controlling  and  recording  all  contracts  for  army  services ; 
and  with  advising  the  secretary  of  state  on  all  questions 
6f  army  expenditure. 

Ifote. — The  salary  attached  to  the  office  of  commander-in-chief, 
including  his  allowance  for  regimental  pay,  is  6,632^./  and  that  of 
the  financial  secretary  is  1,500^ 

MiLiTAEY  Departments 

(CONTROLLED  BY  THE  COMMANDER-IN-CHIBP). 

1.  Tlte  Adjutant-General. 

The  adjutant-general,   as  the  chief  staff  oflScer  of 
tlie  commander-in-chief,  will  exercise  general  control 
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over  the  duties  of  the  Military  Department,  and,  in  the 
commander-in-chiefs  absence,  is  empowered  to  act  in 
his  name. 

He  is  responsible  to  the  commander-in-chief  for  the 
efficiency  of  the  military  forces  of  the  crown,  for  their 
distribution  and  mobilisation,  for  the  technical  educa- 
tion of  officers  and  men,  and  for  the  efficiency  of  army 
schools.  He  will  be  the  channel  for  the  communica- 
tion of  the  commander-in-chiefs  orders  to  the  army. 

Note, — The  salary  of  the  adjutant-general  is  2,700Z.,  and  he  is 
assisted  in  his  duties  by  a  staff  consisting  of  a  deputy  adjutant- 
general  to  the  forces,  with  a  salary  of  1,700Z. ;  deputy  adjutant- 
general  for  the  auxiliary  forces,  1,500Z. ;  deputy  adjutant-general 
for  artillery  and  engineers,  1,500^.  each  ;  four  assistant  adjutants- 
general,  800^.  each  ;  four  deputy-assistant  adjutants-general,  700^. 
each  ;  a  staff  captain  500/.,  and  an  inspector-general  of  recruiting, 
1,500/.'' 

2.  The  Quartermaster-General. 

Is  charged  with  supplying  th?  army  with  food, 
forage,  quarters,  transport,  and  remounts;  with  the 
movement  of  the  troops,  and  with  the  distribution  of 
their  stores  and  equipment.  He  will  administer  the 
Commissariat  and  Transport  Corps,  the  Pay  Depart- 
ment, and  the  estabUshments  employed  on  the  above 
services ;  and  will  deal  with  sanitary  questions  relating 
to  the  army.  In  concert  with  the  director  of  artilleiy 
and  the  inspector-general  of  fortifications,  he  will  pre- 
pare the  annual  estimates  for  the  above  services. 

Note. — The  salary  of  the  quartermaster-general  is  2,100^  SU^: 
Two  assistant  quartermasters-general,  800/.  each;  three  deputy- 
assistant  quartermasters-general,  700/.  each  ;  an  inspector-general  of 
remounts,  1,500/. ;  a  director  of  artillery  and  stores^  1,500/^,  with 
two  assistants,  830/.  and  650/.  each,  and  an  assistant  commissary- 
general  of  ordnance,  700^ 

3.  The  Military  Secretary. 
Is  charged  with  submitting  to  the  commander-in- 
chief  all  questions  relating  to  the  appointment,  promo- 

"  Army  Estimates,  1888-9,  p.  87. 
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tion,  and  retirement  of  officers  of  the  r^ulax  and 
auxiliary  forces  ;  the  selections  for  appointments  to  the 
staff,  &c. ;  the  grant  of  honours  and  rewards,  &c. ;  educa- 
tion in  the  Eoyal  Military  College  and  Eoyal  Military 
Academy ;  and  concerning  the  regulations  for  the  ad- 
mission of  candidates  to  the  army. 

Note. — The  salary  of  the  military  secretary  is  2,100^.  Staff: 
Assistant  military  secretary,  800/.,  and  an  assistant  for  Indian 
affiurs,  paid  by  India. 

4.  The  Inspector-General  of  Fortifications. 

Is  charged  with  the  construction  and  maintenance 
of  fortifications,  barracks,  and  store  buildings,  and  the 
inspection  of  ordnance  factory  buildings  ;  with  military 
railways  and  telegraphs;  with  the  custody  of  War 
Office  lands  and  unoccupied  buildings ;  with  the  de- 
sign, inspection,  custody,  and  issue  of  Eoyal  Engineer 
and  Submarine  Mining  stores ;  and,  in  concert  with 
the  quartermaster-general,  with  preparing  the  annual 
estimates  for  the  above  services. 

As  inspector-general  of  the  Eoyal  Engineers,  he  will 
advise  as  to  the  general  distribution  of  the  corps ;  as 
to  the  appointment  of  officers  to,  or  their  removal  from, 
responsible  positions  in  connection  with  works.  He 
will  inspect  the  corps  of  Eoyal  Engineers,  and  advise 
on  all  questions  relating  to  its  technical  instruction. 

Note. — The  salary  of  the  inspector-general  of  fortifications  and 
director  of  works  is  2,100^.  Staff:  Two  deputy-directors  of  works, 
1,200Z.  each  ;  four  assbtant  deputy-directors,  850Z.  each  ;  an  inspector 
of  iron  structures  for  defensive  purposes,  500/. ;  and  inspector  of 
submarine  mining  defences,  500/. ;  an  assistant  inspector,  450/. 

5.  The  Director  of  Artillery. 

Is  charged  with  supplying  the  army  with  warlike 
stores  and  equipment ;  and  with  the  inspection  of  all 
stores  supplied  by  the  manufacturing  departments,  or 
by  contractors.     He  will  deal  with  questions  of  arma- 
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ment,  of  patterns,  of  inventions  and  designs,  and  will 
control  the  Ordnance  Committee.  He  will  administer 
the  Ordnance  Store  Department  and  the  Ordnance  Store 
Corps  ;  and,  in  concert  with  the  quartermaster-general, 
will  prepare  the  annual  estimates  for  the  above  services. 

Note, — ^The  director  of  artillery  and  stores  has  a  salary  of  1,500^. 
Staff:  Two  assistants,  830Z.  and  650^.  each,  and  an  assistant  com- 
missary-general of  ordnance,  600^. 

6.  The  Director  of  the  Intelligence  Division. 

Is  charged  with  collecting  and  distributing  informa- 
tion relating  to  the  military  geography,  resources,  and 
armed  forces  of  foreign  countries,  and  of  the  British 
colonies  and  possessions ;  and  with  the  compilation  of 
maps  for  military  purposes. 

He  is  authorised  to  correspond  semi-officially  with 
other  departments  of  the  State. 

Note.-^ThQ  director  of  intelligence  has  a  salary  of  1,000^  Staff: 
Six  deputy-assistant  adjutants-general,  700^.  each,  and  six  staff 
captains,  500Z.  each. 


7.  The  Director-General  of  the  Army  Medical 
Department. 

Is  charged  with  the  administration  of  the  medical 
services.  Medical  Staff  Corps,  and  medical  establish- 
ments of  the  army  ;  with  the  preparation  of  medical 
and  sanitary  statistical  returns;  with  the  supply  of 
medical  stores  to  the  army ;  and  with  the  preparation 
of  estimates  for  the  above  services. 

He  will  report  on  the  above  questions  through  tJie 
adjutant-general,  quartermaster-general,  or  military  sec- 
retary, according  to  the  nature  of  the  matter  submitted. 

Note, — The  director-general  of  the  medical  department  has  a 
salary  of  1,600^.  Staff:  A  surgeon-general,  1,300^.;  a  brigade- 
surgeon,  750^.,  and  two  surgeons-major,  650/.  each. 
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8.  The  Director-General  of  Military  Education, 

Is  charsfed  with  the  education  and  examination  of 
officers,  non-commissioned  officers,  and  men ;  with  the 
administration  of  the  Staff  College,  Artillery  College, 
Royal  Military  College,  and  Royal  Military  Academy ; 
and  with  the  supervision  of  army  schools,  &c. 

He  will  report  on  these  subjects  to  the  adjutant- 
general  or  to  the  military  secretary,  according  to  the 
nature  of  the  matter  submitted. 

Note, — The  director-general  of  education  has  a  salary  of  1,500Z. 
Staff:  An  assistant  director,  800/.  ;  a  deputy- assistant  director, 
700Z. 

9.  The  Chaplain-General. 

Is  charged  with  the  supervision  of  the  chaplains  of 
the  Church  of  England ;  and  with  all  questions  con- 
nected with  Church  of  England  services. 

He  will  report  through  the  adjutant-general  or  mili- 
tary secretary  in  accordance  with  the  nature  of  the 
matter  submitted. 

Note. — The  salary  attached  to  this  office  is  800/.  The  chaplain- 
general  is  at  the  head  of  a  vast  number  of  clergy,  ministering  both 
at  home  and  abroad,  to  the  spiritual  wants  of  the  troops,  and  whose 
functions  resemble  those  of  an  archdeacon.'  Arrangements  as  to  other 
denominations  are  made  by  the  permanent  under-secretary  of  state. 

10.  The  Principal  Veterinary  Surgeon. 

Is  charged  with  the  administration  of  the  veterinary 
establishments  and  services  of  the  army,  and  with  the 
preparation  of  sanitary  and  statistical  returns  relating 
to  the  above  services. 

He  will  report  on  the  above  questions  through  the 
adjutant-general,  quarter-master-general,  or  military 
secretary,  in  accordance  with  the  nature  of  the  matter 
submitted. 

Note. — The  salary  attached  to  this  office  is  850^. 


»  Olode,  Mil.  Forcos,  v.  2,  ch.  28. 
VOL.    II.  3    C 


754  the  departments  op  state. 

Civil  Depabtment. 
(Controlled  by  the  Financial  Secretary.) 

1.  The  Accountant-General. 

Is  charged,  as  permanent  head  of  the  finance  divi- 
sion, with  advising  the  financial  secretary  on  all  financial 
questions;  compiling  the  estimates  for  submission  to 
Parliament ;  with  issuing  money  for  all  army  services ; 
with  the  audit  of  all  military  expenditure  of  money  and 
stores ;  and  with  the  preparation  of  the  annual  account 
for  Parliament. 

Note. — The  accountant-general  has  a  salary  of  1,500^  Staff: 
Two  deputy  accountants-general  1,200^  each,  and  two  assistant 
accountants-general  1,000Z.  each. 

2.  The  Director  of  Contracts. 

Is  charged  with  supervision,  in  concert  with  the 
heads  of  the  divisions  concerned,  of  all  contracts  for 
transport,  and  for  the  purchase  or  sale  of  supplies, 
stores,  clothing,  lands,  and  buildings;  and  with  the 
supervision  of  all  special  local  purchases.  He  will 
report  the  cost  of  production  of  stores  in  the  manufac- 
turing departments,  in  comparison  with  the  rates  at 
which  simUar  stores  could  be  purchased  from  the  trade. 

iTofe.— The  salary  attached  to  this  office  is  1,500^ 

MANUFACTURINa  DEPARTMENT. 

The  Director  of  Clothing. 

Is  charged  with  the  provision  of  clothing  and  ne- 
cessaries for  the  army  ;  and  with  the  administration  of 
the  Army  Clothing  Department  at  Pimlico. 

Note. — The  salary  of  the  director  of  clothing  is  l,200t  Staff: 
An  assistant  director  of  clothing,  875Z.,  with  a  large  staff  of  store 
keepers  and  inspectors  of  supplies. 
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The  Director-General  of  Ordnance  Factones. 

Is  charged  with  the  administration  and  working,  so 
far  as  possible,  upon  a  commercial  basis,  of  the  ordnance 
factories  at  Woolwich,  Enfield,  Waltham,  and  Birming- 
ham. He  will  submit  estimates  of  the  expense  necessary 
to  carry  out  the  orders  he  may  receive  for  army,  navy, 
India,  and  Colonial  services ;  and  will  prepare  the 
accounts  of  expenditure  incurred  in  the  factories  for 
audit  in  the  finance  division  and  submission  to  Parlia- 
ment. He  will  make  an  annual  report  to  the  secretary 
of  state  through  the  financial  secretary. 

Note, — The  salary  of  the  director-general  of  ordnance  factories  is 
1,800Z.  Staff:  Two  assistant  directors,  750^.  and  450Z.  each,  and 
seven  superintendents  of  factories  750Z.  each. 

Procedure  under  the  New  Organisation. 
1.  Estimates. 

The  Military  Department  will  prepare  and  submit  for  financial 
review  a  statement  of  all  changes  proposed  in  existing  establishments 
under  votes  1  to  8  inclusive,  and  under  vote  1 4,  with  an  estimate  of 
their  financial  efiect  on  each  of  the  above  votes.  When  these  have 
been  reviewed  and  the  secretary  of  state's  decision  on  them  obtained, 
the  detailed  estimate  will  be  completed  in  the  finance  division.  The 
Military  Department  will  submit  complete  detailed  estimates  of  votes 
9,  10,  12,  and  13,  and  will  submit  the  extent  of  reserve  to  be  pro- 
vided for  in  vote  1 1  ;  and  will  prepare  programmes  of  land  and  sea 
movements.  These,  when  approved,  will  be  compiled  into  the  general 
estimate  by  the  finance  division.  The  estimate  for  the  remaining 
votes  of  the  army  estimates  will  be  prepared  in  the  finance  division. 

2.  Proposals  for  New  Expenditure^  iScc, 

Any  proposals  by  the  Military  Department  for  new  expendi- 
ture, for  changes  in  authorised  establishments,  for  new  patterns,  for 
alteration  in  existing  patterns,  or  for  changes  in  quality  of  supplies 
or  stores,  or  in  the  extent  of  authorised  reserves,  will  be  referred  to 
the  financial  divbion  before  submission  to  the  secretary  of  state. 
All  questions  that  have  to  be  submitted  to  the  Treasury  must  be  re- 
ferred to  the  financial  division,  and  all  letters  to  the  Treasury  will 

3  c  2 


756  THE    DEPARTMENTS   OF   STATE. 

Proce-         be  signed  by  the  financial  secretary  after  the  drafts  have  been  approved 
dure.  ^jy  hiiDy  the  record  of  the  correspondence  remaining  in  the  Militaiy 

Department.  In  dealing  with  the  foregoing  services,  should  the 
Military  and  Civil  Departments  differ  in  opinion,  the  question  will  be 
submitted  by  the  former,  through  the  under-secretary  of  state,  for 
the  decision  of  the  secretary  of  state  for  war.  All  correspondence 
arising  out  of  the  examination  of  accounts,  and  all  questions  of  the 
interpretation  of  regulations  relating  to  pay  and  allowances,  will  be 
dealt  with  by  the  financial  division  in  communication,  where  neces- 
sary, with  the  Military  Department.  All  appeals  by  officers  and 
others  against  decisions  given  in  the  financial  division  will  be  referred, 
where  necessary,  to  the  Military  Department  for  remarks.  Where 
the  Military  and  Civil  Departments  differ  in  opinion  on  such  ques- 
tions, the  latter  will  submit  the  papers  for  the  decision  of  the  secre- 
tary of  state.  The  Military  Department  will  have  power  to  authorise, 
without  previous  reference  to  the  financial  division,  all  expenditure 
covered  by  regulation  and  provided  for  in  the  sub-heads  of  the 
estimates.  All  papers  authorising  charges  in  army  accounts  will  be 
marked,  to  the  financial  division,  for  notation  by  auditors. 


3.  Contracts, 

Contracts  entered  into  at  foreign  stations  will  be  reviewed  by 
the  director  of  contracts.  Shotdd  questions  other  than  as  to  details 
arise  on  such  review,  the  director  of  contracts  will  refer  the  papers 
to  the  head  of  the  division  concerned  before  taking  action.  Contracts 
made  in  the  home  commands  will  be  referred  to  the  director  of  con- 
tracts before  being  finally  concluded.  The  director  of  contracts  will, 
when  any  question  other  than  as  to  details  arises,  refer  the  papers 
and  his  proposed  action  for  the  concurrence  of  the  head  of  the  divi- 
sion concerned.  Contracts  entered  into  at  head-quarters  will  be 
made  by  the  director  of  contracts  on  the  requisition  of  the  head  of 
the  division  concerned,  and,  in  concert,  they  will  determine  on  the 
tender  to  be  accepted.  The  lowest  tender  for  a  contract  will  in  no 
case  be  passed  over  in  favour  of  a  higher  tender  without  the  joint 
concurrence  of  the  director  of  contracts  and  the  head  of  the  division 
concerned  ;  nor,  unless  such  a  course  be  governed  by  approved  pre- 
cedent, without  the  authority  of  the  financial  secretary.  In  dealing 
with  special  purchases  at  home  and  abroad  the  same  procedure  will 
be  observed  as  is  prescribed  for  contracts.  When  differences  with 
contractors  cannot  be  locally  settled,  and  an  appeal  is  made  by  a 
contractor  to  the  War  Office,  the  director  of  contracts  will  refer  the 
papers,  with  his  remarks,  for  the  opinion  of  the  head  of  the  division 
concerned.  The  latter,  when  necessary,  will  obtain  such  information 
as  may  be  required  from  the  officer  responsible  for  the  execution  of 
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the  contract,  and  will  then  return  the  papers,  with  his  opinion,  to 
the  director  of  contracts  for  disposal.  When  differences  of  opinion 
arise  between  the  director  of  contracts  and  the  heads  of  divisions, 
the  matter  will  be  submitted  for  the  decision  of  the  financial  secre- 
tary, and,  when  necessary,  of  the  secretary  of  state. 

Under  this  new  system  we   gather  from  the   first  e^^^^e? 
report  of  the  select  committee  on  the  army  estimates, 
ia  1888,  that  the   military  authorities  retain  in  their 
own  hands  the  inspection  of  warhke  stores  supplied  to 
the  navy,  as  well  as  the  army. 

That  the  commander-in-chief  is  responsible  to  a 
*  certain  extent  *  for  the  amount  estimated  for  the 
supply  and  repair  of  warlike  and  other  stores,  and 
'mainly  responsible  *  for  the  allocation  of  that  amount 
among  the  different  items.  That  the  director  of  artil- 
lery stores  is  responsible  to  the  commander-in-chief  for 
its  expenditure,  and  is  solely  responsible  for  the  efficient 
w^urking  of  the  new  inspection  department;  for  tbe 
quality  of  the  warhke  and  naval  stores  supplied,  ex- 
cepting the  guns.  *  The  evidence  as  to  the  responsi- 
bility of  the  various  officials  for  the  design  and  manu- 
facture of  guns  is  somewhat  confticting,  nor  can  it  be 
positively  asserted  that  there  would  be  much  more 
facility  in  the  future  for  fixing  the  responsibility  for  the 
failure  of  a  gun  on  any  official  than  has  been  the  case 
in  the  past/  It  ia  contended  by  the  authorities  that  the 
control  of  the  inspection  department  by  this  officer j  and 
the  consequent  separation  of  the  process  of  inspection 
from  that  of  mariutacture,  will  be  a  preventative  against 
the  supply  of  inferior  articles,  and  so  be  conducive  of 
economy. 

The  director-general  of  ordnance  factories  is  solely 
responsible  to  the  financial  secretary,  and  has  under 
his  control  Woolwich,  En  fields  Waltham  Abbey  and 
Birmingham  factories,  which  have  been  transferred 
from  tlie  department  of  the  director  of  artillery.  The 
War   Office    and   Admiralty  deal    with   the    director 
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general  as  a  manufacturer,  on  a  par  with  private  manu- 
facturers, and  it  rests  with  the  Financial  Department  to 
decide  the  amount  of  stores  that  shall  be  supplied  by  the 
factories,  or  by  contract  from  private  manufacturers. 
^ubu!hl*  As  at  present  constituted,  the  (central)  department 
ment.  of  the  secretary  of  state  for  war  consists  of  the  principal 
secretary  of  state,  who  has  a  salary  of  5,000/. ;  a  parlia- 
mentary under-secretary  (who  is  a  peer),  1,500/. ;  a 
permanent  under-secretary,  2,000Z.  ;  and  two  assistant 
under-secretaries  of  state,  1,500/.  and  1,200/.  each.^ 
As  the  office  of  secretary  for  war  is  liable  to  change 
hands  very  frequently,  and  will  in  all  probability  be 
usually  held  by  a  civilian,  it  is  all  the  more  desirable 
that  most  of  those  who  belong  to  the  permanent  staff 
of  superior  officers  should  be  experienced  military  men. 
It  is  also  thought  by  some  that  either  the  political 
under-secretary  or  some  other  departmental  officer  in  the 
House  of  Commons  should  be  professional,  and  capable 
of  affording  assistance  to  his  chief  in  the  discussion  of 
military  questions  in  Parliament." 

The  Judge-Advocate-General. 

The  Judicial  Department  of  the  army  is  presided 
over  by  the  judge  advocate-general  of  the  United 
Kingdom,  who  is  appointed  by  the  Queen  by  patent 
under  the  sign  manual,  and  holds  office  during  pleasure. 
He  is  the  legal  adviser  of  the  commander  in  chief,  and 
the  sole  representative  of  the  government  in  all  military 
proceedings  before  general  courts-martial,  maintaining 
the  interests  of  the  crown,  and  prosecuting  either  in 
person  or  by  deputy,*  in  the  sovereign's  name,  and  all 
matters  arising  out  of  the  administration  of  martial  law 
come  under  his  supervision. 

y  Civ.  Serv.  Est.  1888-9,  p.  87.  •  For  duty  of  deputy  jadge-advo- 

■  Sixth  Rep.  Com*.  Pub.  Accts.  cate  upon  such  occasions,  see   2iid 

1871,  V.  11;  2d  Rep.  p.  113,  Com.  Rep.  of  Courts-Martial  Oommiteion, 

Pap.  1872,  V.  7.  p.  lii.     Com.  Pap.  1808-9,  v.  li. 
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It  is  his  duty  freely  to  advise  the  miUtary  court,  as  HisoflBciai 
the  ordinary  judges  direct  the  jury,  upon  such  ques-  ^^^*®*- 
tions  as  may  arise,  either  on  points  of  law  or  in  the 
form  of  procedure,  whether  the  question  be  one  of 
military  or  common  law.  He  appoints  the  time  and 
place  for  holding  the  court,  and  summonses  the  wit- 
nesses. On  the  trial  he  is  bound  so  far  to  assist  the 
accused  as  to  see  that  the  case  is  brought  fully  and 
fairly  before  the  court.  He  has  no  absolute  judicial 
authority,  nor  any  voice  in  the  sentence  of  the  court ; 
but,  after  the  trial,  the  proceedings  had  are  transmitted 
to  the  Horse  Guards,  and  from  thence  to  the  judge- 
advocate-general.  It  then  becomes  the  duty  of  this 
oflSicer  to  examine  into  the  sentence,  and  to  lay  the  report 
of  the  proceedings  before  the  Queen,  tendering  his 
advice  whether  they  have  been  legally  conducted,  and 
whether  the  sentence  should  be  confirmed  or  rejected. 
He  then  returns  the  proceedings  to  the  commander-in- 
chief,  with  a  memorandum  of  the  advice  offered  to  her 
Majesty,  and  of  the  Queen's  commands  thereupon.  His 
advice,  hovever,  is  strictly  confined  to  the  legality  of 
the  proceedings  and  sentence ;  it  must  not  interfere  with 
the  royal  prerogative  of  mercy,  which  is  exercised  or 
withheld  upon  the  responsibility  of  the  secretary  of 
state.^ 

The  judge-advocate-general,  though  a  quasi-judicial  Pariia- 
officer,  has  usually  a  seat  in  the  House  of  Commons,  duties. 
His  salary  formerly  was  2,000/.,  but  in.  1888  the  salary 
attached  to  the  office  was  abohshed.  He  is  necessarily 
a  political  adherent  of  the  party  in  power,  and  retires 
from  office  on  a  change  of  administration.  He  is  also 
sworn  of  the  Privy  Council ;  and  is  the  only  officer  of 
the  government,  out  of  the  cabinet,  who  has  the  right 
of  personal  access  to  the  sovereign,  with  the  exception 


*•  Clode,  Mil.  Forces,  v.  1,  p.  174 ;  v.  2,  p.  363,  and  ch.  27  ;  Hans.  D.  v. 
178,  p.  365. 
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of  the  commander-in-chief.     He  is  assisted  by  a  deputy 
judge-advocate-general,  who  is  the  permanent  and  work- 
ing officer  of  the  department,  receiving  1,000/.  a  year, 
and  a  deputy  judge-advocate  with  a  salary  of  700Z.* 
Clerks.  He  has  also  the  nomination  of  the  various  clerks 

employed  in  the  department ;  but  the  office  is  under 
the  general  control  of  the  commander-in-chief,  except 
in  pecuniary  matters,  which  come  under  the  direction 
of  the  secretary  of  state  for  war. 

Mobilisation. 

MobUiBa-  -^.s  a  part  of  the  army  reorganisation  system,  it  will 

tionofthe  not  be  out  of  placc,  before  leaving  the  subject,  to  give 
^^"^  *        a  brief  sketch  of  the  mobilisation  scheme. 

In  a  memorandum  issued  by  the  secretary  of  state 
for  war  on  February  28, 1887,^  it  will  be  seen  that  since 
the  successful  Prussian  organisation  of  1870  the  atten- 
tion of  the  British  government  has  been  drawn  to  the 
question  of  the  localisation  of  the  forces  as  a  means  of 
mobilising  with  rapidity  on  the  emergency  of  war. 
Scheme  of  Accordingly  a  plan  was  worked  out  and  adopted  in 
1874.  This  chiefly  concerned  the  infantry  of  the  regu- 
lars, militia,  and  volunteers,  which  were  formed  into 
brigades,  each  attached  to  certain  districts  in  the 
country,  having  headquarters  at  the  depots  of  the  line 
regiments.  Mobilisation  tables  were  drawn  out  in  the 
following  year  for  the  assembling  of  the  forces  at  any 
given  point — in  the  event  of  war — each  in  their  classi- 
fication complete  as  army  corps.  This  scheme  proved 
defective,  as  it  assumed  that  the  militia  and  volunteers 
as  well  as  the  regular  army  were  available  for  mobilisa- 
tion. 
Scheme  of  The  ncxt  attempt  was  made  by  Mr.  Childers  in 
1881.         18S1,  when  the  whole  of  the  infantry  was  localised  by 


«  Army  and  Navy  Est.  18S8-9,  p.  30. 
*  Hans.  1).  V.   312,  p.  214. 
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territories — excepting  the  guards,  rifle  corps,  and  rifle 
brigade — and  designated  accordingly,  in  substitution 
for  their  historic  numbers.  This  plan  provided  for  one 
army  corps,  composed  entirely  of  regulars,  to  be  in 
readiness  for  any  of  the  small  wars,  the  battalions  first 
for  foreign  service  being  chosen  according  to  their 
standard  in  strength.  As  the  militia  and  volunteers 
were  local,  the  constitution  of  the  army  by  territories 
dates  from  this  period.  Still,  this  scheme  did  not  meet 
the  requirements  of  the  army  for  larger  wars. 

Accordingly,  in  1886  a  third  attempt  at  mobilisa  ^f*"^ 
tion  was  made,  which  is  now  being  carried  out.  To- 
wards this  end  the  relative  strength  of  each  branch  of 
the  service  is  being  reduced,  or  increased,  in  proportion 
to  their  requirements,  so  as  to  estabhsh  two  completely 
equipped  army  corps  of  regular  troops,  the  first  of 
which  is  always  to  be  maintained  at  full  strength,  so  as 
to  be  ready  for  service  in  the  case  of  emergency. 

The  infantry  is  organised  *  in  units  of  two  battalions, 
and  the  system  is  that  every  battalion  on  foreign  service 
should  thus  have  a  sister  battalion  at  home,  from  which 
the  drafts  to  fill  up  its  casualties  should  be  furnished.'  • 

Besides  these  two  array  corps  the  force  is  to  be 
sufficiently  large  to  garrison  home  and  foreign  stations, 
together  with  a  strong  cavalry  division  and  necessary 
troops  to  guard  their  line  of  communication. 

In  the  session  of  1888  the  secretary  of  state  for  war 
introduced  the  *  National  Defence  Bill,'  which  became 
law,  to  facilitate  the  calling  out  of  the  yeomanry, 
volunteers,  and  royal  naval  artillery  volunteers,  when- 
ever national  danger  would  require  the  embodiment  of 
the  militia,  and  the  calling  out  of  the  naval  reserve. 
This  bill  likewise  made  provision  for  the  transport  of 
troops,  under  a  similar  contingency,  by  conferring  upon 
government  more  definite  powers  over  railways,  canal 
or  river  transit,  carriages  and  horses,  to  this  end. 

•  Hans.  D.  v.  :303,  p.  1500. 
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The  Admiralty. 

Ongin  of  This  department  of  state  may  be  said  to  date  its 

raUy.^""  Origin  from  the  year  1512,  when  Henry  Viii. — who 
had  founded  the  naval  dockyards  at  Deptford,  Wool- 
wich, and  Portsmouth,  planted  and  preserved  timber 
for  naval  purposes,  and  made  the  sea  service  a  regular 
profession — created  an  office  for  the  transaction  of 
naval  affairs,  and  appointed  commissioners  to  inspect 
the  state  of  the  ships  of  war  and  naval  stores,  and  to 
report  thereon  to  the  lord  high  admiral,  to  whom  the 
government  of  the  royal  navy  was  then  entrusted. 

The  guardianship  of  the  seas,  and,  as  a  consequence, 
the  command  of  the  naval  forces,  is  by  the  common  law 
vested  in  the  crown.  In  early  times  the  crown  dele- 
gated this  power  to  officers  who  were  at  first  styled 
guardians  of  the  seas,  and  afterwards  admirals.  The 
office  of  admiral  thus  forms  one  of  the  prerogatives  of 
the  crown,  but  is  distinct  from  that  of  the  sovereign, 
and  is  capable  of  being  conferred,  either  partially  or  in 
full,  upon  a  subject.  At  first  it  would  appear  that  there 
were  four  admirals,  having  charge  of  different  parts  of 
the  coast,  and  answering  to  the  four  seas,  as  they  were 
Lord  High  called,  of  England.  However  this  may  be,  the  first 
officer  recorded  to  have  been  lord  high  admiral,  or 
admiral  in  full,  was  appointed  in  1385.'  The  office  of 
lord  high  admiral  is  one  of  such  dignity  and  considera- 
tion that  it  has  frequently  been  conferred  upon  a  mem- 
ber of  the  royal  family,  and  occasionally  retained  by 
the  king  himself.  It  is  only  from  the  year  1405,  how- 
ever, that  an  uninterrupted  series  of  these  high  function- 
aries can  be  traced. 

In  1636  the  office  of  lord  high  admiral  of  England 
was,  for  the  first  time,  put  into  commission,  the  great 
officers  of  state  being  the  commissioners.     During  the 

'  Rep.  of  Comm.  on  Board  of  Admiralty,  p.  41.     Com.  Pap.  1861,  v.  5. 
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Commonwealth,  Admiralty  affairs  were  managed  by  a 
committee  of  Parliament.  At  the  restoration  of  the 
monarchy  in  1660,  James,  Duke  of  York,  was  appointed 
by  his  brother,  the  king,  to  be  lord  high  admiral,  and 
he  held  the  ofl&ce  for  thirteen  years.  Afterwards,  when 
he  ascended  the  throne  as  James  11.,  he  again  declared 
himself,  in  council,  to  be  lord  high  admiral.  In  the 
interval  of  his  appointment  and  reappointment,  and  sub- 
sequently upon  the  accession  of  WHUam  III.,  the  Admi- 
ralty was  a  second  time  put  into  commission,  pursuant 
to  a  statute  passed  by  the  Eevolution  Parliament  in 
1690,^  which  was  enacted  on  account  of  the  abuses  of 
power  by  the  lords  high  admiral,  in  the  reigns  of  the 
Stuarts,  and  for  the  purpose  of  removing  any  doubts  as 
to  the  complete  and  absolute  transference  of  all  the 
powers  appertaining  to  the  office  in  question  into  the 
hands  of  commissioners,  whensoever  it  might  please  the 
crown  to  place  it  in  commission.  This  Act  would  seem, 
however,  not  to  have  been  brought  into  operation  until 
two  years  afterwai'ds,  when  the  House  of  Commons 
came  to  the  following  resolution  :  '  Eesolved,  That  it  is 
the  opinion  of  this  committee,  that,  in  pursuance  of  his 
Majesty's  speech,  the  House  be  moved  that  his  Majesty 
be  humbly  advised  to  constitute  a  commission  of  Ad- 
miralty of  such  persons  as  are  of  known  experience  in 
maritime  affairs ;  and  that  for  the  future  all  orders  for 
the  management  of  the  fleet  do  pass  through  the 
Admiralty  that  shall  be  so  constituted.'  This  is  the 
origin  of  the  Board  of  Admiralty,  as  it  Aow  exists ; 
and  with  two  or  three  brief  exceptions  the  commission 
has  endured  under  this  statute  from  the  reign  of 
WilUam  IH.  until  the  present  time.*"  The  exceptions 
are  as  follows  :  first,  for  about  four  months  in  the  year 
1702,  the  Earl  of  Pembroke  was  appointed  lord  high 
admiral.     His  removal  followed  upon  the  accession  to 

«  2  Will.  &  Marj,  2nd  sees.  c.  2. 

^  Rep.  on  Board  of  Admiralty,  p.  112.    Com.  Pap.  1861,  v.  5. 
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the  throne  of  Queen  Anne,  who  immediately  afterwards 
replaced  him  by  her  royal  consort,  Prince  George  of 
Denmark.  Prince  George  held  the  office  for  six  years 
until  his  death.  Again,  in  1827,  H.RH.  the  Duke  of 
Clarence  (afterwards  King  William  IV.)  was  appointed 
lord  high  admiral  on  the  retirement  of  Lord  Melville. 
His  royal  highness,  however,  held  the  office  for  a  very 
short  period.  He  was  not  allowed  to  have  a  seat  in 
the  cabinet,  contrary  to  the  invariable  usage  in  the 
case  of  first  lords  of  the  admiralty.  Certain  profes- 
sional men,  and  others,  heretofore  acting  as  junior  lords 
of  the  admiralty,  were  appointed  to  act  as  councillors 
to  his  royal  highness,  after  the  precedent  established  in 
the  case  of  Prince  George  of  Denmark.  But  the  system 
was  found  to  work  so  ill  that,  in  less  than  eighteen 
months,  the  Duke  of  Wellington  (then  prime  minister), 
was  obliged  to  remonstrate  with  his  Royal  Highness  re- 
peatedly, which  ultimately  led  to  his  resignation  and  to 
the  revival  of  the  Board  of  Admiralty,  agreeably  to 
former  usage.* 
The  Board  The  Commissioners  consist  of  the  first  lord  and  five 
»ityf°"  other  lords.  They  form  a  board,  and  are  commonly 
called  '  the  lords  of  the  admiralty.'  They  are  appointed 
by  letters  patent  under  the  great  seal,  during  pleasure, 
*  commissioners  for  executing  the  office  of  high  admiral 
of  the  united  kingdom  of  Great  Britain  and  Ireland,  and 
the  dominions,  &c.,  thereto  belonging,  and  the  territories 
or  parts  beyond  the  seas  possessed  by  any  subjects  of 
the  Queen."  Under  this  patent,  as  interpreted  by  usage, 
the  Admiralty  Board  conducts  the  administration  of  the 
entire  naval  force  of  the  empire,  whether  at  home  or 
abroad,  commands  the  royal  marines,  and  has  control 
over  all  the  royal  dockyards,  and  of  an  immense  number 
of  labourers  employed  therein  in  the  building  of  ships 


*  Havdn's  Book  of  Dij^ities,  pp.  v.  1,  p.  295.  WeUington'e  Desp.  «rd 
161-166.  Forsyth,  Const.  Law,  p.  S.  v.  4,  pp.  614-639,  678,  688-639, 
110.     Bulwer's  Life  of  Palmereton,    v.  6,  pp.  1  20. 
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and  in  the  preparation  of  stores  and  materiel  for  the  use 
of  the  naval  service.  It  has  also  exclusive  jurisdiction 
in  respect  to  liarbours,  creeks,  and  inlets  throughout 
the  United  Kingdom.^ 

The  board  is  usually  composed  of  eminent  civilians  Composi- 
and  distinguished  naval  oflScers.     It  comprises  a  first  Jj^  ^  ® 
lord,  who  is  a  cabinet  minister,  four  naval  lords,  and  a 
civil  lord,  who*  is  usually  a  member  of  the  House  of 
Commons. 

The  number  of  junior  lords  has  varied  from  time  to  time.  From 
1718tol822  there  were  six,  cuid  also  a  controller  and  a  treasurer  of 
the  navy,  all  having  (or  being  eligible  to  have)  seats  in  Parliament. 
From  1822  to  1832  there  were  four  junior  lords  ;  from  1832  to  1868 
there  were  five  ;  but  in  December,  1868,  they  were  again  reduced  to 
four.  The  junior  lords,  when  in  Parliament,  assist  the  government 
in  the  general  conduct  of  public  business,  in  like  manner  as  the 
junior  lords  of  the  treasury. '^  The  question  of  the  composition  of 
the  Admiralty  Board,  and  the  preponderance  therein  either  of  the 
naval  or  the  civil  element,  rests  altogether  with  the  government ; 
and  an  attempt  to  induce  the  House  of  Commons  to  pass  resolutions 
thereupon  has  been  resisted  as  an  encroachment  upon  the  prerogative.* 

There  are  two  secretaries,  one  of  whom  is  permanent, 
who  attends  the  meetings  of  the  board,  but  has  not  the 
right  to  vote,  and  the  other  political.  The  pohtical 
secretary  is  the  organ  of  the  board  in  the  House  of 
Commons,  when  the  first  lord  is  a  member  of  the  House 
of  Lords.  Any  two  lords,  with  the  secretary,  constitute 
a  quorum  for  the  transaction  of  business ;  and  an  order 
signed  by  any  two  lords  is  equally  valid  as  if  signed  by 
the  whole  board."*  The  first  lord  and  four  junior  lords 
only  are  eligible  to  a  seat  in  the  House  of  Commons  at 


J  Rep.  Board  of  Admiralty,  pp.  lishments,  for  the  production  of  war- 

108,  110,  152.    Com.  Pap.  1861,  v.  6.  like  stores,  clothing,  &c.,  for  the  use 

For  a  graphic  account  of  the  multi-  of  the  army  and  navy.    lb.  vol.  176, 

farious  labours  of  this  giprantic  de-  p.  1907. 

partment,  see  Mr  Lind.sav*s  speech  in  ^  Rep.  on  Official  Salaries,  Evid. 

Ilanb.  D.  V.  169,  p.  818.  And  see  Mr.  2656-2662.    Com.  Pap.  1850,  v.  16. 
Cobden's  speech  on  July  22,  IS*U,  »  Hans.  D.  v.  01,  pp.  1061,  1070. 

condemning  the  recent  ^reat  extension  "*  Rep.  on  Board  of  Admiralty, 

of  government  manufacturing  estab-  p.  90.     Com.  Pap.  1861,  v.  6. 
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BoMdof  any  one  time.''  But  a  seat  in  Parliament  is  not  con- 
raity.  sidered  essential  to  the  appointment,  except,  perhaps,  in 
the  case  of  the  civil  lord.  Before  the  Reform  Bill  it  was 
easy  enough  to  obtain  seats  for  two  or  three  of  the  naval 
lords.  Since  then  it  has  become  much  more  difficult ; 
and  it  has  frequently  happened  that  two  or  three  of  the 
naval  lords  have  been  out  of  Parliament  f  consequently 
the  position  of  the  civil  lord  has  become  more  important. 
It  is,  in  fact,  no  advantage  to  a  naval  officer  to  offer  him 
a  seat  at  the  board,  if  you  also  oblige  him  to  get  a  seat 
in  the  House  of  Commons.  It  is  not  easy,  and  is  very 
expensive,  for  naval  officers  to  obtain  seats.  During 
nearly  the  whole  of  the  Duke  of  Somerset's  administra- 
tion (1859-1866)  none  of  the  naval  lords  were  in 
Parliament,  and  they  were  not  required  to  get  seats. 
It  need  never  be  a  condition  to  their  appointment,  as  it 
suffices,  for  all  purposes  of  naval  administration,  to  have 
the  first  lord,  the  civil  lord,  and  the  political  secretary 
in  Parliament,"  provided  they  are  men  of  sufficient 
weight  to  represent  the  temper  and  wishes  of  the  House 
of  Commons  at  the  deliberations  of  the  board. 

But  Mr.  Disraeli,  in  1853,  gave  his  opinion  in  evidence  before  a 
committee  of  the  House  of  Commons,  that  it  was  desirable  that  a 
majority  of  the  members  of  the  board  should  have  seats  in  the  House 
of  Commons,  in  order  to  ensure  that  harmony  which  ought  to  exist 
between  every  branch  of  the  administration  and  the  House.  He 
attributed  the  weakness  of  the  Derby-Disraeli  ministry,  in  1852,  in 
regard  to  its  Admiralty  Board,  to  the  defective  representation  of  the 
board  in  the  House  of  Commons.*!  In  1869,  two  of  the  junior  lords 
had  seats  in  the  House  of  Commons ;  in  1873,  none,  and  in  1874, 
one.  At  present  (1888)  there  is  only  one  junior  civil  lord  who  has 
a  seat  in  the  House  of  Commons. 

Injurious  consequences  have  resulted,  in  former  times, 
from  the  naval  lords  having  been  selected,  primarily, 

»  Act  2  "WiU.  IV.  c.  40,  sec.  1.  Rep.  on  Board  of  Admiralty,  p.  49. 

•  See  Com.  Pap.  1864,  v.  42,  p.  Com.  Pap.  1861,  v.  6.    Admiral  Sir 

95.  F.  W.  Grey's  letter  in  the  Times, 

^  Rep.    on    Off.    Salaries,  Evid.  April  20, 1867. 
2656,  2859.     Com.  Pap.  1860,  v.  16.  «»  See  ante,  p.  301. 
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with  reference  to  political  considerations,  and  their 
ability  to  get  returned  to  the  House  of  Commons. 
It  is  not  likely  that  this  will  altogether  be  insisted 
upon  in  future/  In  fact,  with  a  view  to  prevent  the 
injury  to  the  public  service  resulting  from  frequent 
changes  at  the  Admiralty  Board,  on  the  occasion  of  new 
administrations,  it  has  become  customary  of  late  years 
to  consider  one  at  least  of  the  junior  lords  as  permanent ;" 
and  it  is  now  admitted,  though  the  principle  is  not 
invariably  acted  upon,  that  'political  considerations 
ought  as  little  as  possible  to  influence  the  choice  of  naval 
members  of  the  board,'*  though  it  is  requisite  that 
there  should  be  an  adequate  parliamentary  representa- 
tion of  the  board  to  secure  due  harmony  between  the 
executive  and  Parliament.  The  fluctuating  character  itsdefec- 
of  the  board  has,  undoubtedly,  given  rise  to  many  of  ^[^®^^"^ 
the  complaints  of  mismanagement  which  have  been  fre- 
quently directed  against  the  Admiralty  administration. 
In  1860,  a  royal  commission  was  appointed  to  enquire 
into  the  control  and  management  of  her  Majesty's  dock- 
yards. This  commission  reported,  early  in  1861,  that 
the  dockyards  were  in  a  state  of  inefficiency,  attributable 
chiefly  to  the  defective  constitution  of  the  Board  of 
Admiralty  and  to  the  existing  organisation  of  the  sub- 
ordinate departments,  all  of  which  tended  to  prevent 
due  responsibihty  in  any  quarter  and  was  wholly  incom- 
patible with  effective  and  economical  management.  The 
commission  made  various  recommendations  for  the  pur- 
pose of  introducing  a  more  efficient  and  responsible 
control ;°  and  their  report  was  referred  in  the  same 
year  to  a  committee  of  the  House  of  Commons  on  the 


'  Rep.  on  Board  of  Admiralty,  p.  junior  lords  were  retained,  who  were 

72.    Com.  Pap.  1861,  v.  6.  Hans.  D.  in  office  in  the  preceding  Gladstone 

V.  214,  p.  960.  nunistry. 

•  Rep.  Misc.   Exp.    Evid.  1415.  »  Hans.  D.  v.  232,  p.  1466. 

Com.  Pap.  1860,  v.  9 ;  Hans.  D.  v.  •  Rep.  of  Commission  on  Dock- 

214,  p.  922.    In  the  Disraeli  admin-  yards,  Com.  Pap.  1861,  t.  26,  p.  v. 
istration,    appointed    in    1874,   two 
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Board  of  Admiralty,  which  took  voluminous  evidence 
and  reported  the  same  to  the  House  at  the  close  of  the 
session,  but  without  expressing  any  opinion  thereon, 
having  been  unable  to  complete  their  enquiry.  In  the 
following  session  no  attempt  was  made  to  reappoint  the 
committee,  there  being  a  general  impression  both  in  the 
country  and  in  Parliament  that  the  work  of  internal 
reform  had  been  successfully  undertaken  by  the  depart- 
ment itself,  and  that  many  of  the  evils  formerly  com- 
plained of  had  ceased  to  exist/ 

On  February  19,  1868,  Mr.  Seeley,  a  private  member,  succeeded 
in  obtaining  the  appointment  of  a  select  committee  of  the  House  of 
Commons  to  enquire  and  report — ^first,   as  to  the  application  of 
moneys  voted  by  Parliament  for  the  use  of  the  Admiralty  in  the 
building,  repairing,   and  equipment  of  her  Majesty's  ships  ;   and 
secondly,  as  to  the  accounts  of  the  department,  and  more  especially 
as  to  the  method  in  which  they  shotdd  be  prepared  for  presentation 
to  the  House.^  On  July  27  this  committee  made  their  report.    They 
approved  in  the  main  of  the  form  and  construction  of  the  accounts 
furnished  to  Parliament,  but  suggested  certain  improvements  therein 
and  fuller  explanations  to  be  appended  to  the  estimates.     In  r^ard 
to  the  application  by  the  Admiralty  of  its  funds,  great  differences  of 
opinion  were  disclosed  in  the  evidence  taken,  and  in  draft  reports 
laid  before  the  committee  on  behalf  of  the  opponents  and  defenders 
of  the  board,  as  to  whether  the  charges  of  a  wasteful  and  improvi- 
dent use  of  the  moneys  granted  for  Admiralty  purposes  were  well 
founded.     Believing  that  no  imputations  rested  on  the  character  of 
the  officers  of  the  Admiralty,  the  committee  were  unwilling,  so  late 
in  the  session,  to  do  more  than  report  the  evidence,  and  the  obser- 
vations thereon  in  the  proposed  draft  reports,  to  the  House.*     The 
perusal  of  these  papers  proved  the  existence  of  great  faults  in  the 
management  of  the  dockyards.    Accordingly,  the  Gladstone  ministry, 
which  succeeded  to  office  in  December  following,  resolved  to  address 
themselves  to  the  reform  and  reorganisation  of  the  Admiralty.  They 
likewise  agreed  to  carry  out  the  recommendations  of  the  committee 
with  respect  to  the  form  of  the  navy  estimates  and  accounts.^     On    . 


'  But  see  Hans.  D.  v.  169,  pp. 
6fi2,  666.  And  lb.  v.  172,  p.  1080, 
for  a  statement  of  extent  to  which 
recommendations  of  the  Royal  Com- 
mission had  been  carried  into  effect 
by  eovemment  in  1864,  and  the  prin- 
cipal points  of  difference  in  regard  to 
the  renainlng  recommendations. 


"  Hans.  D.  v.  190,  pp.  890-924. 

«  Com.  Pap.  1867--8,  v.  6,  p.  1. 

y  Hans.  D.  v.  194,  p.  871 ;  v.  198, 
p.  1526.  As  to  method  in  prepara- 
tion of  Navy  Estimates,  see  l.st 
Rep.  Oom«.  Pub.  Accts.  Evid.  pp.  27 , 
66.     Com.  Pap.  1876,  v.  8. 
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July  11,  1871,  Mr.  Seeley  stated  that  improyements  had  been 
effected  in  the  system  of  accounts,  and  the  purchase  of  stores,  and  in 
the  dockyards.  With  a  view  to  further  improvement,  he  moved  to 
resolve  '  that  it  is  desirable  that  the  Board  of  Admiralty  should  lie 
discontinued,  and  that  the  offices  of  controller  and  superintendent  of 
the  dockyards  be  held  by  persons  who  have  special  knowledge  of  the 
duties  they  have  to  discharge,  and  that  their  tenure  of  office  be  not 
limited  to  ^ve  years.'  But  the  first  lord  of  the  admiralty  (Mr. 
Goschen)  having  stated  that  the  recent  Admiralty  reforms  were 
working  satisfactorily,  and  that  the  government  were  now  con- 
sidering what  further  improvements  cotdd  be  made  in  the  existing 
system,  the  motion  was  negatived.* 

The  changes  made  in  the  reorganisation  of  the 
board  at  that  period  (1868-9)  were  of  a  very  sweeping 
character,  and  are  summed  up  by  the  royal  commission 
now  enquiring  into  civil  establishments  of  the  State  in 
their  first  report  presented  in  1887.  '  The  constructive 
duties  hitherto  devolving  upon  the  controller  were 
transferred  to  the  chief  constructor  of  the  navy ;  the 
storekeeper  -  general  was  abolished;  his  purchasing 
powers  as  well  as  those  of  the  comptroller  of  victual- 
ling, an  oflSce  which  also  disappeared,  transferred  to  a 
newly  created  contract  and  purchase  department,  while 
the  examination  of  the  store  accounts,  both  naval  and 
victualling,  was  handed  over  to  the  accountant-general, 
the  storekeeping  functions  which  alone  remained  of  the 
powers  formerly  exercised  by  the  storekeeper-general 
and  the  comptroller  of  victualling  being  relegated  to 
two  officers  styled  respectively  superintendent  of  vic- 
tualling and  superintendent  of  stores,  both  of  which 
titles  were  subsequently  altered  to  that  of  director. 

'  The  constitution  of  the  board  also  underwent  a 
material  change.  Hitherto  the  controller  had  been 
under  the  superintendence  of  the  first  naval  lord, 
the  officer  specially  concerned  with  the  efficiency  and 
strength  of  the  fleet,  i.e.  the  only  member  of  the  board 
who  was  in   a   position  to  enforce  economy   in  ship- 


•  Hans.  D.  y.  207,  pp.  1445-1482. 
VOL.  II.  3  D 
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report  of  building  was  the  one  who  was  the  most  interested  in 
mission  of  increasing  the  expenditure  ;  the  remedy  was  to  give  the 
^®^^'         controller  a  seat  at  the  board,  which  was  done :    the 

appointment  of  third  lord  being  merged  with  that  of 

controller. 

*  The  position  of  the  first  lord  was  also,  for  the  first 
time,  defined,  and  he  was  declared  (Order  in  Council, 
January  14, 1869)  to  be  responsible  for  all  the  business 
of  the  Admiralty,  the  other  members  of  the  board  being 
his  assistants. 

*  The  duties  of  the  office  were  divided  into  three 
principal  branches,  viz.  personnel,  materiel,  and  finance. 
Over  the  personnel  the  first  naval  lord  presided,  over 
materiel  the  third  lord  and  controller,  while  the  control 
of  the  finance  vested  (subject,  as  in  the  other  two 
branches,  to  the  first  lord)  in  the  parliamentary  and 
financial  secretary. 

*  Up  to  this  period  all  important  business  had  been 
transacted  by  the  joint  action  of  the  board  at  their 
daily  meetings.  This  procedure  being  found  to  be  ill 
adapted  to  the  altered  condition  of  things,  the  method, 
which  still  remains  in  force,  was  adopted  of  conducting 
the  majority  of  the  business  by  minute,  reserving  for 
the  consideration  of  the  board  certain  specified  subjects 
only. 

*  In  1872  the  constitution  of  the  board  was  altered 
by  the  addition  of  a  naval  lord  and  the  removal  of  the 
controller,  who  was,  however,  again  included  in  the 
patent  in  1882.  At  the  same  time  (1872)  the  position 
of  the  parliamentary  and  financial  secretary  was  mate- 
rially strengthened  by  his  being  empowered  to  sign,  in 
lieu  of  one  of  the  lords  commissioners  of  the  admiralty, 
all  orders  for  payment  of  money,  and  an  additional 
naval  secretary  was  appointed. 

*0n  November  1,  1877,  the  office  of  permanent 
secretary  was  abolished,  liis  duties  being  merged  with 
those  of  the  naval  secretary.     This  arrangement  was 
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revised  in  1882  by  the  substitution  of  a  permanent  for  a 
naval  secretary/ 

We  will  now  consider,  in  detail,  the  functions  of  the 
Board  of  Admiralty,  and  the  relative  position  and 
duties  of  the  several  members  thereof. 

And  first,  as  respects  the  mode  in  which  the  depart-  how  con- 
ment  is  controlled  by  the  executive  government,  the^^^  ^^ 

It  is  the  usage  for  the  number  of  men  required  for  vemment. 
the  naval  service  of  the  year  to  be  considered  by  the 
cabinet,  determined  upon  by  them,  and  then  formally 
declared  by  the  Queen  in  council.  The  result  is  then 
communicated  to  the  Board  of  Admiralty,  upon  whom 
it  devolves  to  carry  out  the  decision  of  the  government, 
by  increasing  or  diminishing  the  naval  force,  as  the  case 
may  be ;  and  to  apply  to  Parliament  to  sanction  the 
employment  of  the  force  required,  by  voting  the  neces- 
sary supplies  for  the  maintenance  of  the  same.* 

Again,  the  manner  in  which  her  Majesty's  ships  shall 
be  distributed  upon  home  or  foreign  service  is  a  cabinet 
question,  and  depends  upon  considerations  with  which 
the  lords  of  the  admiralty  are  sometimes  unacquainted, 
and  which  are  kept  within  the  bosom  of  the  cabinet.^ 
It  is  the  Colonial  Office  and  the  Foreign  Office  that 
guides  the  Admiralty  with  respect  to  the  strength  of 
foreign  squadrons.** 

One  or  other  of  the  principal  secretaries  of  state  is 
the  medium  for  conveying  to  the  Board  of  Admiralty 
the  Queen's  commands  for  the  execution  of  any  service 
which  the  government  of  the  country  may  require. 
Every  secretary  of  state  has  co-ordinate  and  co-equal 
power,  and  any  one  of  them  conveying  to  the  Admiralty, 
or  to  the  Horse  Guards,  the  Queen's  pleasure,  must  be 
implicitly  obeyed  by  that  department,  which  is,  in  fact. 


•  Rep.  on  Bd.  of  Admiralty,  pp.    miralty),  Hans.  D.  v.  186,  p.  967. 
86,  826.    Com.  Pap.  1861,  v.  6.  «  lb.  v.  192,  p.  40;  v.  194,  p. 

*»  Mr.  Oorry  (first  Id.  of  the  ad-    884. 

8  p  2 
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Authority    subordinate  to  all  the  secretaries  of  state  when  they 

of  sccrc*  •' 

taries  of  convej  the  royal  commands.  There  is  this  distinction, 
Admiralty  howcver,  between  the  Admiralty  and  the  Horse  Guards : 
the  former  have  the  power  of  moving  ships,  &c.,  dele- 
gated to  them  under  their  patent,  save  in  cases  of  ex- 
ception where  the  Queen's  pleasure  is  notified  by  a 
secretary  of  state.  The  Horse  Guards  do  not  hold  by 
patent,  but  are  distinctly  subordinate,  and  the  com- 
mander-in-chief never  moves  troops  at  home  or  abroad 
without  the  authority  of  a  secretary  of  state.  The 
supreme  authority  of  a  secretary  of  state,  conveying  the 
Queen's  pleasure,  is  instantly  recognised  and  obeyed  by 
the  Board  of  Admiralty.  If  the  Foreign  Office  require 
to  send  a  fleet  on  any  particular  service,  the  Queen's 
pleasure  is  conveyed  through  the  secretary  of  state  for 
foreign  affairs.  If  it  be  deemed  advisable  to  despatch  a 
ship  of  war  to  a  colony,  the  Queen's  pleasure  would  be 
conveyed  by  the  secretary  of  state  for  the  colonies.  If 
it  be  necessary  to  provide  freight  for  the  army,  the 
Queen's  pleasure  should  be  conveyed  by  a  formal  com- 
munication to  the  Admiralty,  signed  by  the  secretary 
of  state  for  war,  or  by  the  under  secretary.  This  is  the 
constitutional  course ;  although  in  practice,  no  doubt, 
the  ordering  of  ships  to  a  particular  station  is  very 
much  a  matter  of  arrangement  between  the  first  lord 
of  the  admiralty  and  the  secretary  of  state.®  After  the 
first  moving  power  has  emanated  from  the  supreme 
authority,  the  department  of  the  Admiralty  is  imme- 
diately put  into  communication  with  the  working  de- 
partment on  whose  behalf  the  service  is  to  be  under- 
taken ;  and  the  board  becomes  directly  responsible  in 
regard  to  the  details  of  the  service  required,  which  re- 
main always  in  the  hands  of  the  departmental  chiefs, 
only  that  no  change  of  plan  should  take  place  without 

•  Rep.  on  Off.  Salaries,  Evid.1563,    Trana.  Serv.  p.  42.    Com.  Pfcp.  18C1, 
3664.     Com.  Pap.  1860,  v.  16.    Sir    v.  18. 
James   Graham,  Rep.    of  Com*,  on 
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the  cognisance  and  approval  of  the  supreme  authori- 
ties.' 

In  proof  of  the  supremacy  of  the  executive  govern- 
ment, we  are  told  that  during  the  administration  of  the 
.  great  Lord  Chatham,  he  took  the  correspondence  with 
naval  commanders  into  his  own  hands,  and  required 
the  first  lord  of  the  admiralty  to  sign  instructions  which 
he  did  not  allow  him  to  peruse.^  And  in  1807,  the 
principal  members  of  the  Board  of  Admiralty,  in  a 
document  signed  with  their  own  hands,  formally  de- 
nuded themselves  of  all  future  knowledge  and  control 
of  the  secret  expedition  for  the  seizure  of  the  ships  at 
Copenhagen,  and  directed  that  the  admiral  in  charge 
of  the  expedition  should  receive  his  instructions  from 
the  secretary  of  state,  without  the  cognisance  of  the 
Admiralty.  The  efiect  of  this  was  that  the  first  lord, 
being  a  member  of  the  cabinet,  was  cognisant  of  the 
expedition,  but  that  the  other  members  of  the  board 
were  in  total  ignorance  about  it.^  After  all,  the 
Admiralty  is  but  an  executive  board,  and  is  necessarily 
subject,  on  occasions  of  emergency,  to  the  supreme 
control  of  the  crown,  to  be  exercised  through  the  sec- 
retary of  state,  whose  order,  in  such  case,  would  even 
supersede  the  authority  of  the  first  lord  and  of  the 
whole  board.* 

This  brings  us  to  consider,  secondly,  the  authority  Authority 
and  position  of  the  first  lord.     By  the  terms  of  the  tion  of  ^ 
patent  creating  the  Board  of  Admiralty,  every  member  ^^^  ^^^^' 
of  the  same  has  equal  powers  and  responsibilities  with 
the  rest  of  his  colleagues ;  but  by  uniform  practice. 


'  Rep.  Oom«.  Trans.  Serv.  (1861),  ganis.  p.  396.    Com.  Pap.  1860,  v. 

pp.  42-46.    Kep.  of  same  Committee  7. 

m  1860,  pp.  204,  207.    Com.  Pap.  »»  Rep.  on  Bd.  of  Admiralty,  p. 

1860,   V.  7.     Sir  James    Graham's  124.  Com.  Pap.  1861,  v.  6.  A  similar 

evid.   before  the  Sebastopol  Com'.,  instance  occurred  in  1816,  the  par- 

Com.  Pap.  1864-5,  v.  9,  pt.  8,  p.  260.  ticulars  of  which  are  mentioned  by 

*  Knight's  Hist,  of  Eng.  v.  6,  p.  Sir  James  Graham,  lb.    See  also  pp« 

227.     Brougham,  Sketches,  &c.,  first  166,  157. 

series,  v.  1,  p.  24.     Rep.  on  Mil.  Or-  '  16.  pp.  218,  604. 


774  THE  DEPAETMENTS  OF  STATE. 

amounting  to  an  unbroken  prescription,  the  patent  is 
otherwise  interpreted,  so  as  to  confer  supreme  power 
upon  the  first  lord,  for  the  purpose  of  action,  whilst  it 
established  an  equality  amongst  the  lords  for  the  pur- 
pose of  suggestion  and  consultation. 

The  junior  lords  are  responsible  to  the  first  lord  for 
the  difierent  departments  which  they  superintend,^  and 
they  must  also  be  considered  as  responsible  to  the 
service  and  to  the  country  for  their  share  in  the  naval 
administration,  and  for  the  advice  they  have  given  to 
the  first  lord  in  respect  thereto.*"  A  vote  of  censure  in 
Parliament  against  the  naval  administration  would  affect 
the  whole  board,  equally  with  the  first  lord ;  they  must 
therefore  be  considered  as  sharing  equally  with  him  in 
the  credit  or  discredit  of  the  same.* 

It  must  be  remarked,  however,  that  when  the  naval  administra- 
tion is  discussed  in  Parliament,  with  a  view  either  to  oensnre  or 
approval,  it  is  always  spoken  of  as  the  administration  of  the  first 
loni,  for  the  time  being  ;  and  he  is  always  praised  or  blamed,  as  the 
case  may  be,  without  r^erence  to  the  other  members  of  the  board, 
who  are  never  mentioned  in  this  connection.™ 

Hisrapre-  The  first  lord,  being  a  member  of  the  cabinet  as 
his  col-  well  as  head  of  the  Admiralty  Board,  has  the  power  of 
leagues,  changing  the  board — a  power  not  indeed  to  be  lightly 
resorted  to ;  but  should  differences  Occur  which  cannot 
otherwise  be  removed,  the  other  members  of  the  board 
are  virtually  dismissible  by  him.  Or,  such  members 
thereof  as  continue  to  oppose  his  policy  must  neces- 
sarily resign.  The  question  being  then  practically  pre- 
sented for  the  decision  of  the  prime  minister,  he  would 
have  to  determine  whether  he  would  change  his  first 
lord,  or  alter  the  composition  of  the  board."*  In  conse- 
quence of  the  practical  supremacy  of  the  first  lord, 
though  serious  differences  of  opinion  between  himself 

J  Rep.  on  Bd.  of  Admiralty,  p.  44.  "  lb,  b.  143.  And  see  Hans.  D.  v. 

Com.  Pap.  1861,  v.  5.  61,  p.  1048. 

^  i&.pp.  91, 162.  Com.  Pap.  1861,  »  lb.  pp.  91, 136, 141.  Com.  Pap. 

V.  6.  »/*.p.  66.  1861,  V.  6. 
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and  his  colleagues  have  arisen,  yet  they  have  rarely  led 
to  the  retirement  of  the  junior  members  of  the  board, 
but  the  judgment  of  the  first  lord  ultimately  prevails.** 
If  required,  the  first  lord  will  obtain  the  sanction  of 
the  cabinet,  and  the  approval  of  the  Queen,  to  measures 
which  his  colleagues  are  unwilling  to  adopt  on  his  sole 
recommendation."* 

While  it  is  admitted  that  the  Board  of  Admiralty  can 
only  be  worked  efficiently  by  the  first  lord  exercising 
power  to  such  an  extent  as  to  render  the  board  really 
subordinate  to  his  will,  there  are  grave  constitutional 
difficulties  in  the  way  of  revoking  the  existing  patent 
and  granting  another  more  in  conformity  with  the 
usage  under  which  the  terms  of  the  patent  are  inter- 
preted and  controlled.  These  difficulties  were  pointed 
out  to  the  committee  by  Sir  James  Graham,  and  they 
appear  to  have  been  generally  acknowledged  by  the 
executive  government  and  by  the  leading  statesmen  of 
the  day. 

There  is  no  rule  or  usage  which  either  requires  or  sbonid  he 
forbids  that  the  first  lord  of  the  admiralty  should  be  a  offi^?*^ 
naval  officer.  Since  the  Eevolution  of  1688,  the  true 
epoch  of  the  commencement  of  parliamentary  govern- 
ment, there  has  been  a  certain  proportion  of  naval  lords 
at  the  head  of  the  Admiralty ;  the  larger  proportion, 
however,  have  been  civilians.^  But,  inasmuch  as  it  is 
essential,  in  a  representative  form  of  government,  that 
the  first  lord  of  the  admiralty  should  be  a  minister  of 
the  crown,  it  will  rarely  happen  that  a  naval  officer  will 
be  found  in  Parliament  who  is  properly  qualified  for 
this  office ;  it  is  therefore,  of  necessity,  generally  given 
to  a  civilian.  Moreover,  as  a  rule,  naval  first  lords  have 
not  been  such  successful  administrators  as  civilians,  and 

•  Oases  cited,  lb.  p.  184.    And  »  Rep.  on  Bd.  of  Admiralty,  p. 

see  Sir   James   Graham's  evidence  186.    Com.  Pap.  1861,  v.  6. 
before    the    Sebastopol    Committee,  i  lb.  p.  116.    Com.   Pap.  1861, 

Com.  Pap.  1864-5,  v.  9,  pt.  3,  p.  v.  6. 
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tlieir  appointment  has  not  tended  so  much  to  bring 
naval  knowledge  to  the  Admiralty  as  it  has  to  bring 
politics  into  the  navy,  and  to  occasion  chief  commands 
to  be  conferred  for  political  reasons/  Naval  officers, 
while  they  are  the  most  able  and  trustworthy  negotiators 
that  the  British  government  could  employ  in  foreign 
parts,  unquestionably  do  not  make  the  best  administra- 
tors in  matters  of  a  mixed  naval  and  civil  character, 
including  the  conduct  of  business  in  Parliament."  Sir 
James  Graham  was  strongly  in  favour  of  a  civilian  being 
at  the  head  of  the  Admiralty.  Moreover,  in  view  of 
the  House  of  Commons  being  now  the  great  centre  of 
In  which  power,  he  considered  it  preferable  that  he  should  be  a 
should  he  member  of  the  House  of  Commons,  of  high  parliamentary 
®^*  ^  standing  and  experience.     He  regarded  it  as  very  ob- 

jectionable and  inconsistent  with  the  discipHne  of  the 
board,  and  the  position  of  the  first  lord,  to  permit  either 
a  junior  lord  or  the  parliamentary  secretary,  being  sub- 
ordinates, to  represent  the  board  in  the  House  of  Com- 
mons.* On  the  other  hand,  such  a  state  of  things  cannot 
always  be  avoided,  as  it  would  be  unwarrantable  to 
resolve  that  a  peer  should  be  disqualified  from  being 
first  lord.  In  fact,  it  was  admitted  by  Sir  James 
Graham  himself,  that  the  most  brilliant  and  successful 
naval  administrations  have  been  those  in  which  the  first 
lord  was  a  peer."  In  the  event  of  the  first  lord  being  a 
member  of  the  House  of  Commons,  the  Admiralty  must 
be  represented  in  the  House  of  Lords  by  some  colleague 
in  the  ministry.  The  centre  of  difficulty  to  a  govern- 
ment is  with  the  body  that  holds  the  purse-strings,  which 
naturally  leads  to  a  predominance  of  cabinet  ministers 
in  the  popular  assembly.    Since  the  time  of  the  Eevolu- 

'  Rep.  on  Bd.  of  Admiralty,  pp.  point,  J*,  p.  164  And  of  Sir  John Pak- 

46, 71.    And  see  hifitorical  precedents  ington,  in  Hans.  D.  v.  178,  p.  698,  and 

cited  by  Sir  James  Graham,  lb,  pp.  /*.  v.  212,  p.  1150;  v.  227,  p.  1879. 
108,  109, 147.  »  lb.  V.  161,  pp.  1264-1269.  Rep. 

•  7*.pp.ll7.143.0om.Pap.l861.  on  Bd.  of  Admiralty,  pp.  104,  110. 

V.  6.   See  also  the  opinions  of  Sir  F.  Com.  Pap.  1861,  v.  6. 
Baring  and  of  Lord  St.  Vincent  on  this  "  Report,  p.  1 14. 
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tion,  the  first  lord  has  not  unfrequently  been  in  the 
House  of  Commons,  and  no  difficulty  has  been  felt  on 
account  of  the  department  not  being  directly  represented 
by  one  of  its  own  officers  in  the  other  House. 

In  1869,  it  was  resolved  to  charge  Lord  Camper- 
down  (a  lord-in- waiting)  with  the  duty  of  representing 
the  Admiralty  in  the  House  of  Lords/  To  qualify  him 
for  this  service  he  was  attached  to  the  Admiralty  as  a 

*  supernumerary  civil  lord,  without  pay,"^  but  with 
special  duties  assigned  to  him/  This  service  has  been 
very  efficiently  rendered/  In  July  1870,  upon  a 
vacancy  occurring   in  the  office,  he  was  gazetted  as 

*  civil  lord/  In  Mr.  Disraeli's  administration  the  repre- 
sentation of  the  Admiralty  in  the  House  of  Lords  was 
entrusted  to  the  lord  privy  seal.' 

The  first  lord  of  the  admiralty  has  a  very  responsible  ^^ties  of 
and  laborious  office.  His  duties  may  be  stated,  in  lord. 
general  terms,  as  follows  : — The  general  supervision  and 
control  of  every  department  in  the  service  ;  the  con- 
sideration and  determination  of  all  political,  naval,  and 
civil  questions,  including  naval  expenditure,  and  matters 
connected  with  the  suppression  of  the  slave  trade, 
appointments  to  naval  commands,  and  all  civil  appoint- 
ments and  promotions  and  the  distribution  of  honours 
and  distinctions  to  naval  officers.* 

By  usage,  the  first  lord  is  empowered  to  act,  in  cases  May  act 
of  necessity,  without  reference  to  his  colleagues.^  Certain  ^g  cS{!. 
papers,  as,  for  example,  recommendations  for  the  com-  ie*er««8- 
mutation  of  the  sentence  of  death,  or  for  the  mitigation 
of  penal  servitude  ;  or  for  the  removal  of  a  naval  officer 
from   the  half-pay   list,   are   submitted  for  the   royal 
sanction,  signed  by  the  first  lord  alone.""   But  in  minor 

'  Hans.  D.  v.  194,  p.  8H2.  p.  1880.     Rep.  on  Bd.  of  Admiralty, 

^  lb.  V.  196,  p.  59.  Appx.  No.  1,  p.  639.  Com.  Pap.  1861, 

«  Com.   Pap.   1868-9,  v.  38,  p.    v.  5. 

306.  ^  Ih,  p.  305. 

y  HanB.  D.  v.  109.  p.  932.  «  76.  p.  41.    Mir.  of  Pari  1834, 

»  lb.  V.  227,  p.  6a3.  p.  2121. 
•  Mr.   Disraeli,  Hana.  D.  v.  227, 


age. 
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matters  of  naval  discipline,  or  where  minor  punishments 
are  concerned,  the  recommendations  to  the  crown  pro- 
ceed from  the  board  collectively.** 
^^n-  The  patronage  of  the  Admiralty  is  principally  in  the 

hands  of  the  first  lord,  subject  to  the  approval  of  the 
Queen.  The  British  navy  and  army  are  ostensibly  com- 
manded by  the  sovereign ;  accordingly,  the  choice  of 
officers  for  all  commands  therein  must  depend  upon  re- 
gulations established  by  the  responsible  advisers  of  the 
crown,  whose  public  characters  are  involved  in  the 
merits  of  all  subordinate  officers,  in  every  branch  of  the 
public  service.®  The  patronage  appertaining  to  the 
first  lord  of  the  admiralty  is  enormous.  He  appoints 
admirals,  captains,  commanders,  and  lieutenants  to 
separate  commands. 

The  ancient  division  of  the  flag  list  into  three  squadrons  of  red, 
white,  and  blue  was  abolished  in  1864.  Flag  officers  are  now  only 
rear-admirals,  vice-admirals,  and  admirals.  The  white  flag  is  now 
the  ensign  of  her  Majesty's  fleet ;  the  blue,  that  of  ships  of  the 
Boyal  Naval  Reserve ;  and  the  red,  the  ensign  of  the  merchant 
service.' 

The  step  from  post-captain  to  admiral  is  by  seniority ; 
but  promotion  to  the  rank  of  captain,  and  generally  all 
promotions,  except  masters  and  warrant  officers,  rest 
with  the  first  lord.  •  The  first  naval  lord  has  usually  the 
selection,  with  the  first  lord's  approval,  of  lieutenants 
and  midshipmen,  masters,  pursers,  and  warrant  officers. 
But  none  of  these  promotions  are  influenced,  in  the  least 
degree,  by  political  considerations,  which  are  not  allowed 
to  interfere  in  the  selection  of  officers  for  promotion, 
either  in  the  naval  or  civil  departments  of  the  service, 
or  for  particular  commands.  Great  pains  are  usually 
taken  to  select  the  best  men,  whether  for  appointments 
or  promotion. 

In  1853  a  committee  of  the  House  of  Commons  was  appointed 

*  Caaes  cited,  Rep.    on    Bd    of  •  Ih,  p.  636. 

Admiralty,  p.  122.    Com.  Pap.  1«61,  ^  Hans.  D.  v.  176,  p.  258. 

V.  5. 
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to  report  on  dockyard  appointments.  This  committee  was  speciaUj 
chared  to  investigate  certain  alleged  acts  of  corrupt  interferraice 
with  the  rules  in  regard  to  appointments  and  promotions  for  the 
purpose  of  favouring  the  interests  of  the  party  in  power.c^  In  1858, 
when  Sir  J.  Pakington  was  at  the  head  of  the  Admiralty,  he  took 
effectual  measures  to  prevent  promotion  in  the  dockyards  being 
influenced  by  political  favouritism.^  In  1860,  when  the  Duke  of 
Somerset  was  first  lord,  a  board  minute  was  passed,  based  upon  an 
order  in  council  of  March  11,  1853,  expressly  discountenancing  the 
use  of  political  influence  in  applications  for  appointments  to  office  in 
the  naval  service  ;  and  another  minute,  to  the  same  effect,  but  still 
more  stringently  worded,  in  regard  to  dockyard  promotions.^  See 
Lord  Qrey's  observations  on  the  vast  improvement  which  has  taken 
place  of  late  in  regard  to  the  principle  which  governs  the  exercise  of 
patronage  in  the  navy  and  army  .J  In  proof  of  the  impartiality  of 
^e  Palmerston  administration  towards  employ^  in  the  dockyards, 
and  of  the  independence  of  the  employ^  themselves,  it  may  be 
mentioned,  that  in  February  1863,  Mr.  Ferrand  (a  Conservative) 
was  elected  as  member  of  Parliament  for  the  borough  of  Devonport, 
a  place  which  contains  lai*ge  public  establishments  in  connection 
with  the  Admiralty,  against  Sir  F.  W.  Grey,  a  junior  lord  of  the 
admiralty,  who,  if  the  dockyard  people  had  abstained  from  voting, 
would  have  been  returned  ;  but  who  had  a  majority  of  150  dockyard 
votes  recorded  against  him.^ 

The  system  of  promotion  and  retirement  in  the  Royal  Naval  no- 
Navy  is  now  regulated,  for  the  most  part,  by  orders  in  ^^^^ 
council.     The  nomination  of  cadets  is  principally  vested  motions. 
in  the  Board  of  Admiralty. 

Upon  the  introduction  of  competitive  examinations  for  the  naval 
service,  in  1869,  ' a  limited  number  of  cadets'  were  'entered  in  the 
course  of  the  year  by  competition  (two  for  each  vacancy)  at  exam- 
inations held  in  June  and  November.  Nominations  were  made  by 
flag  officers  and  captains,  when  appointed  to  command  (certain  har- 
bour ships  excepted),  and  by  individual  members  of  the  Board  of 
Admiralty.'    But  upon  well-grounded  complaints  being  made  of  the 


«  Com.  Pap.  1862-3,  v.  5J6,  p.  3.  1864,  pp  109,  105.    For  testimony 

And  see  ante,  toL  1,  p.  673.  to  honourable  conduct  of  Admiral 

*»  Hans.  D.  v.  186,  p.  1872.  Gr©y,  in  refusing  to  receive  deputa- 

'  Rep.  on  Bd.  of  Admiralty,  pp.  tion  of  dockyard  men,  or  to  promise 

36,  39,  95-98.  Oom  Pap.  1861,  ▼.  5.  to  redress  grievances,  during  his  can- 

J  Qrey's  Pari.  Govt,  new  ed.  p.  vass,  see  Hans.  D.  v.  169,  p.  1030. 

286.  See  fiirther,  on  this  subject,  ante,  vol. 

^  Hans.  D.  v.  169,  p.  784    lb.  v.  1,  p.  632. 
173,  p.  910.   Dod's  Pari.  Companion, 
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Naval  injurious  effects  of  these  examinations  upon  the  health  of  the  cadets, 

P^^™®'  an  Admiralty  committee  was  appointed,  in  June,  1874,  to  enquire 
*  *  into  the  matter.  They  reported  their  'entire  disapproval  of  the 
system  of  entry  by  competition,'  as  being,  in  their  opinion,  hurtful 
to  the  boys,  and  injurious  to  the  service.  They  recommended  that 
the  system  in  force  prior  to  1869  be  reverted  to,  and  that  boys 
be  nominated  to  cadetships,  without  competition,  but  subject  to  a 
suitable  test  examination.  Also,  that  a  much  less  severe  course  of 
study  at  the  training  schools  ^be  required.  The  government  decided 
to  give  effect  to  these  recommendations.^  Whereupon,  on  August  3, 
1875,  a  motion  was  made  in  the  House  of  Ck>mmons  to  resolve  that 
the  abandonment  of  the  principle  of  limited  competition  in  the  ap- 
pointment of  cadets  to  the  naval  service  is  inexpedient.  But  after 
full  debate,  the  motion  was  negatived."*  On  June  18,  1877,  it  was 
moved  to  resolve,  that  the  abolition  of  limited  competition  for  the 
appointment  of  cadets  to  the  navy  has  been  injurious  to  the  interests 
of  the  public  service,  but  the  motion  was  negatived.  Candidates  for 
first  commissions  in  the  marines,  however,  are  placed  on  the  footing 
of  the  army,  as  r^;ards  examinations.*^ 

The  system  of  naval  promotion  may  be  described 
generally  as  one  of  selection,  from  the  rank  of  sub-heu- 
tenant  to  that  of  captain,  and  of  advancement  by 
seniority  from  the  rank  of  captain  to  that  of  flag  officer  ; 
certain  qualifications,  however,  being  required  of  every 
candidate  for  promotion.  The  crown  retains,  of  course, 
the  right,  by  its  prerogative,  to  advance  a  captain  out 
of  his  turn ;  but  in  practice  this  power  is  rarely  exer- 
cised. In  time  of  war,  eminent  services  may  call  for  an 
extraordinary  promotion ;  and  even  in  time  of  peace, 
the  government  has  the  power,  by  order  in  council,  to 
have  recourse  to  promotion  by  selection,  whenever  a 
necessity  may  arise  for  the  exercise  of  this  prerogative.® 

Some  few  promotions  are  made  by  the  board  ;  some 
for  special  services,  others  according  to  custom,  as  on 


»  Com.  Pap.  1874,  v.  36,  p.  685.  l»77,  v.  f^is,  p.  i 
Hans,  D.  v.  220,  p.  1066.   Com.  Pap.  «»  Hans.  D.  v.  227.  p.  1922. 

1876,  V.  16,  p.  347.  Hans.  D.  v.  226,  °  Rep.  Com*,  on  Navjr  (Promo- 

p.  632.  tion  and  Retirement),  pp.  iii.  vii.-ix. 

"»  For  comparatiye  results  of  the  Com.  Pap.  1863,  v.  10.     And  Index, 

two  ^sterns,  as  respects  cadets  of  p.  476.     See  also  emte,  vol.  1,  pp.  630, 

II. M.S.  *  Britannia  *  training  ship,  see  634,  643. 
Com.  Pap.  1876,  v.  46,  p.  491.     lb. 
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an  admiral  hauling  down  his  flag  ;  but  for  these  the  first 
lord,  as  head  of  the  department,  must  also  be  considered 
responsible.  '  Board  promotions  are  promotions  made 
for  distinguished  service.  Instead  of  being  made  by  the 
first  lord  alone,  they  are  made  by  the  board,  and  they 
are  therefore  looked  upon  as  a  greater  comphment.'  ^ 
All  the  higher  appointments,  whether  naval  or  civil, 
appertaining  to  the  Admiralty,  the  dockyards,  &c.,  are  in 
the  gift  of  the  first  lord,  who  in  fact  has  the  whole  patron- 
age of  the  navy.  Formerly  the  vice  admiral  and  rear- 
admiral  of  England,  the  commissioners,  governor,  and 
lieutenant-governor  of  Greenwich  Hospital,  were  ap- 
pointed by  the  prime  minister. 

By  the  Act  28  <&  29  Vict.  c.  89,  the  offices  of  commissioners 
and  governors  of  Green-wich  Hospital  are  abolished,  and  the  govern- 
ment of  Greenwich  Hospital  and  of  the  schools  thereof,  as  well  as 
the  lands  and  property  belon^ng  to  the  same,  are  vested  exclusively 
in  the  Board  of  Admiralty  ;  who  are  empowered  to  appoint  such 
officers,  &c,f  as  they  think  fit.  The  expenses  of  the  institution,  and 
of  everything  connected  therewith,  to  be  annually  voted  by  Parlia- 
ment. 

But  the  first  lord  would  make  no  appointment  to 
commands-in- chief,  on  foreign  stations,  of  any  impor- 
tance, without  previous  communication  with  the  prime 
minister.  Promotions  from  rank  to  rank  in  the  royal 
dockyards — wherein  thousands  of  labourers,  of  various 
kinds,  are  employed  ** — are  made  upon  the  recommenda- 
tion of  the  superintendents,  agreeably  to  seniority  and 
merit  combined/ 

It  must  be  observed,  however,  that  in  the  exercise 
of  his  patronage,  the  first  lord  has  not,  like  the  secretary 
for  war,  any  exclusive  authority ;  he  can  only  act  in 


p  Rep.  on  Navy  Promotion,  p.  x.  Com.    Pap.  1861,  v.   6.      Murray^g 

Com.  Pap.  1863,  v.  10.  Handbook,  p.  266.    The  Government 

I  Hans.  D.  v.  177,  p.  1186.  patronage  in  the  dockjards  is  now 

'  Rep.   on    OfT.    Salaries,    Evid.  very  small,  as  promotions  are  mostly 

2684-2694.     Com.  Pap.  1860,  v.  16.  under  fixed  rules.     Hans.  D.  v.  171, 

Rep.  on  Bd.  of  Admiralty,  p.  160.  p.  670. 
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conjunction  with  the  board.  All  naval  oflScers'  com- 
missions are  from  the  lords  of  the  admiralty,  not  from 
the  Queen  ;  and  like  all  their  other  acts,  are  not  valid 
in  the  name  of  the  first  lord  alone,  but  require  the 
formal  signature  of  a  second  lord,  and  to  be  counter- 
signed by  the  secretary.  The  commissions  of  officers  of 
the  marines  are  signed  by  a  secretary  of  state.* 
fords^how  ^®  hsive  uext  to  consider  the  appointment  and 
appointed,  duties  of  the  junior  members  of  the  Admiralty  Board. 
When  a  new  administration  is  formed,  the  person 
selected  by  the  prime  minister  to  be  first  lord  of  the 
admiralty  communicates  with  him  upon  the  choice  of 
the  other  members  of  the  board,  and  when  they  have 
agreed  together  upon  certain  naval  officers  and  civilians 
as  likely  to  constitute  a  good  board,  they  submit  the 
names  to  her  Majesty  for  approval.* 

Of  the  four  naval  lords,  three  generally  hold  the 
rank  of  admiral. 
Their  du-  Before  the  appointment  of  Sir  James  Graham,  in 
1 830,  to  preside  over  the  Admiralty,  the  junior  lords 
had  no  special  and  distinct  duties  assigned  to  them,  and 
the  business  was  conducted  by  a  very  cumbrous  and 
inefficient  machinery.  The  control  and  the  responsibility 
were  alike  divided,  and  there  were  endless  delays  in  the 
transaction  of  business."*  But  this  able  administrator 
succeeded  in  efiecting  some  valuable  reforms  in  the  de- 
partmental organisation.  He  introduced  the  system  of 
concentrated  responsibility,  which — together  with  the 
best  advice  obtainable,  to  assist  the  judgment  of  the 
head — he  declared  to  be  indispensable  to  good  adminis- 
tration. He  divided  the  whole  business  of  the  depart- 
ment into  five  separate  heads,  and  appointed  one  lord 
to  attend  exclusively  to  each  class  of  matters.  He 
maintained  that  no   one   man   could  conduct  a  great 

•  Murray's   Handbook,    p.    266.    60, 148.    Com.  Pap.  18C1,  v.  5. 
Act  25  Vict.  c.  4.  "  lb.  pp.  131,  146. 

*  Rep.  on  Bd.  of  Admiralty,  pp. 
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department  like  the  Admiralty  unless  lie  made  good 
choice  of  his  instruments.  This  is  unquestionable ;  his 
own  eye  cannot  see,  nor  his  own  hand  perform  every- 
thing :  he  must  see  through  the  eyes,  and  work  through 
the  instrumentality  of  others.  Much  depends  on  the 
choice  of  the  junior  members  of  the  board,  who  are  the 
eyes  and  hands  of  the  first  lord.  If  they  do  their  duty 
diligently,  and  act  faithfully  by  him,  he  is,  or  ought  to 
be,  through  them,  cognisant  of  everything,  and  must  be 
supreme  over  all  the  five  juniors,  who  are  each  sub- 
ordinate, and  co-ordinate  under  him.  It  was  upon  these 
principles  that  the  reorganisation  of  the  Admiralty  was 
efiected  by  Sir  James  Graham."" 

Under  this  system  the  board  was  an  executive  or 
governing  body.  Since  1869,  it  is  merely  a  consultative 
body ;  to  which  the  first  lord  refers  for  advice,  firom 
time  to  time,  in  a  formal  or  informal  way.  The  great 
mass  of  business  is  transacted  by  the  first  lord  in  con- 
sultation with  the  member  of  the  board,  or  other  func- 
tionary, who  is  specially  responsible  for  the  particular 
branch  of  the  service  :  whilst  the  board  meets,  at  stated 
times,  to  dispose  of  formal  business,  or  to  ratify  decisions 
which  require  a  formal  confirmation.'' 

The  arrangement  of  duties  among  the  junior  lords 
has  since  been  altered,  agreeably  to  the  departmental 
changes  effected  by  Mr.  Childers  in  1868,  which  ar- 
rangements were  set  aside  and  others  adopted  in  1872. 
And  the  scheme  of  duties  is  liable  to  alteration,  from 
time  to  time,  according  to  circumstances.  Such  changes 
would  rest  with  the  first  lord,  after  consulting  the  other 
members  of  the  board.  At  present  the  senior  naval  lord 
directs  the  movements  of  the  fleet,  and  is  responsible  for 


'  Rep,  on    Off.  Salaries,    Evid.  ^  Com.  Pap.  1870,  v.  44,  p.  757. 

2703,  2660.    Com.  Pap.  1860,  v.  15,  Lords'  Rqjort  on  the  Admiralty,  p. 

See  Rep.  on  Bd.  of  Admiralty,  pp.  9.    Com.  Pap.  1871,  v.  7.    Hane.  D. 

121, 127,  134,  142.  Com.  Pap.  1861,  t.  232,  pp.  1454,  1501. 
V.  5. 
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its  discipline.  The  second  naval  lord  attends  to  the 
manning  and  oflScering  of  the  fleet,  and  the  reserve 
forces.  The  junior  naval  lord  directs  the  victualling  of 
the  fleets  and  the  transport  department.  The  parlia- 
mentary civil  lord  controls  the  civil  establishments. 
The  third  naval  lord,  or  controller  of  the  navy  and  the 
civil  lord,  deal  with  questions  afl'ecting  the  construction, 
equipment,  and  armament  of  ships.  The  parliamentary 
and  financial  secretary  is  responsible  for  the  purchases 
of  stores,  and  all  questions  in  which  expenditure  is 
involved.* 
B<»rd  ^g  a  general  rule,  every  board  order  issuing  from 

the  Admiralty  must  be  signed  by  two  lords  and  the 
secretary ;  and  if  proceeding  from  the  sole  authority  of 
the  first  lord,  it  is  nevertheless  requisite  that  the  signa- 
ture of  another  lord  should  be  appended.  If  he  cannot 
induce  any  other  lord  to  take  the  responsibility  of  sign- 
ing the  order  with  himself,  the  first  lord  has  no  alterna- 
tive but  to  obtain,  from  the  cabinet  and  the  crown,  a 
new  board.  In  some  very  exceptional  cases,  however, 
board  orders  are  signed  by  a  single  secretary.  Mere 
letters,  of  course,  are  signed  only  by  the  secretary.^ 
First  lord  The  technical  rules  of  a  board,  apart  from  usage, 
at  the  are  not  observed  at  the  Board  of  Admiralty ;  it  is  not 
usual  for  divisions  to  take  place  at  board  meetings, 
though  there  is  no  positive  rule  forbidding  the  practice. 
But  votes  are  never  taken  for  the  purpose  of  overruling 
the  decision  of  the  first  lord." 

Owing  to  the  multiplicity  of  business,  a  great  deal 
must  be  left  to  the  secretary  of  the  Admiralty,  much 
also  to  the  charge  of  the  junior  lords.  It  is  only  the 
more  important  matticrs  which  are  submitted  to  the  first 
lord.  But  much  discretion,  and  mutual  confidence,  is 
necessary  in  carrying   out  a  system  so  complex  and 

«  Statesman's  Year  Book,  1888.  •  lb.  pp.  126, 169,  173,  339,  and 

'  Bep.  OQ  Bd.  of  Admiralty,  pp.    see  aii^e,p.  773. 
193,  236,  318.  Com.  Pi^.  1861.  v.  6. 
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laborious.  Most  of  the  ordinary  routine  business  is 
transacted  by  the  principal  subordinate  officers,  who 
are  all  responsible,  through  the  superintending  lords, 
to  the  first  lord.*  But  while  the  supremacy  of  the  first  • 
lord  in  the  control  of  the  Admiralty  is  unquestionable, 
and  is  essential  to  the  complete  carrying  out  of  the 
principles  of  parliamentary  government,  nevertheless, 
the  first  lord  himself  undoubtedly  derives  weight  in 
Parliament,  and  in  the  opinion  of  the  community,  from 
the  belief  that  he  speaks  and  acts,  not  on  his  own  sole 
responsibility,  but  with  the  concurrenpe  of  competent 
naval  advisers.  And  i*n  addition  to  the  concentrated 
naval  advice  obtainable  from  its  own  members,  the  board 
has  the  power  of  appointing  commissions  of  enquiry, 
composed  of  persons,  either  professional  or  otherwise, 
who  may  be  deemed  capable  of  affording  valuable 
counsel  on  any  doubtful  question  coming  under  the 
notice  of  the  department.  Moreover,  the  first  lord  is  May  seek 
at  liberty,  either  with  or  without  concert  amongst  his  ^™® 
colleagues,  to  apply  to  any  quarter  whatever,  for  advice  where, 
and  assistance  to  aid  him  informing  a  correct  judgment 
on  any  matter.^ 

It  has  been  urged  that  the  board  is  defective,  from 
the  absence  of  individual  responsibility  for  the  practical 
administration  of  the  several  departments  ;  personal 
responsibility  being,  to  a  great  degree,  superseded  by 
the  collective  responsibility  of  the  board,  which  is  a 
very  imperfect  and  unsatisfactory  substitute  for  the 
distinct  personal  responsibility  of  each  lord  for  the 
branch  over  which  he  presides.  The  remedy  suggested 
for  this  evil  is  the  introduction  of  the  principle  of  per- 
manence into  the  office  of  junior  lords,  assimilating  their 
position  to  that  of  the  permanent  under-secretaries  of 
state.  Already  this  principle  has  been  partially  recog- 
nised.   Since  1852  there  have  been  frequent  instances 

*  Rep.  on  Bd.  of  Admiralty,  pp.  *  lb.  pp.  08, 168,  339. 

44,46.    Com.  Pap.  1861,  ▼.  6. 
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of  naval  lords  continuing  to  be  members  of  successive 
boards  of  admiralty,  of  different  politics  ;  and  generally 
the  board  has  not  had  such  a  decided  political  character 
of  late  years  as  formerly.  Sometimes  two,  sometimes 
one,  of  the  old  members  are  retained,  on  a  change  of 
ministry;  although,  be  it  observed,  they  are  aU  for- 
mally reappointed.  It  is  not  considered  advisable  that 
they  should  be  made  permanent  in  any  other  way,  lest 
it  should  affect  the  responsibility  of  the  first  lord.*" 
secre.  yIq  }jayg  j^^^t  to  cousidcr  the  position  and  duties  of 

tanes  to  ,  ,  -"^ 

the  ad-  the  secretaries  to  the  admiralty.  There  are  two,  one 
'^^'^'  parliamentary,  or  as  he  is  now  called,  the  parUamentary 
and  financial  secretary,  who  is  usually  appointed  by  the 
prime  minister,  and  who  vacates  his  office  with  a  change 
of  the  ministry  ;  the  other  permanent,  who  holds  office 
during  good  behaviour.^  The  two  secretaries  have  very 
important  and  responsible  duties.  They  are  always  in 
attendance  at  meetings  of  the  board,  keep  minutes  of 
the  proceedings,  conduct  the  official  correspondence, 
and  communicate  to  the  heads  of  the  various  departments 
of  the  Admiralty  the  official  instructions  of  the  board. 
The  permanent  secretary  is,  moreover,  a  safeguard 
to  prevent  the  individual  junior  lords  from  transgressing 
their  ordinary  powers,  as  it  would  be  his  duty  to  call 
the  attention  of  the  board  to  any  act  which  was  irregular 
or  unauthorised.  He  is  in  direct  communication  with 
the  first  lord  every  day.® 

The  permanent  secretary  may  be  either  a  naval 
officer  or  a  civilian.  But  Sir  James  Graham,  who  had 
experience  of  both,  gave  a  decided  preference  to  a 
civilian  for  this  office/     In  like  manner,  the  first  or 


*  Hans.  D.  v.  204,  pp.  460,  466 ;  tary  is  responsible  for  the  acts  of  the 

V.  233,  p.  1504.    Com.  Pap.  1871,  v.  other.    Mr.  Stafford,  ex-poL  secy,  to 

40,  p.  663.  Rep.  on  Bd.  of  Admiralty,  the  Admiralty,  in  Hans.  D.  v.  126, 

pp.  10, 11,44,48.  Com.  Pap.  1861,  v.  6.  p.  883. 

**  Rep.  on  Bd.  of  Admiralty,  pp.  •  Rep.  on  Bd.  of  Admiralty,  pp. 

107,  236.    Com.  Pap.   1861,  v.  5.  47,  62.    Com.  Pap.  1861,  v.  6. 
While  in  office  together  each  secre-  '  lb,  p.  146. 
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parliamentary  secretary  may  be  either  a  civilian  or  a 
naval  officer,  but  experience  has  shown  that  it  is  prefer- 
able he  should  be  a  civilian.  His  position  is  one  of 
great  trust  and  responsibility.  He  should  be  the  poUtical 
confidant  and  representative  of  the  first  lord ;  should 
have  every  opportunity  of  communicating  confidentially 
with  his  chief,  and  bringing  his  views  on  any  matter 
under  his  notice.  He  has  supreme  control,  subject  to 
the  revision  of  the  first  lord,  of  all  matters  affecting  the 
finances  of  the  department  and  of  all  purchases  and 
sales.  The  civil  lord  acts  as  assistant  to  the  secretary. 
All  proposals  involving  expenditure  are  brought  under 
the  consideration  of  the  financial  secretary  before  the 
decision  of  the  first  lord  is  obtained  on  them.^ 

The  duties  of  this  secretary  vary  considerably  with 
the  position  of  the  members  of  the  board.  If  the  first 
lord  is  in  the  House  of  Lords,  it  usually  devolves  upon 
the  secretary  to  represent  the  department  in  the  House 
of  Commons ;  to  move,  explain,  and  defend  the  esti- 
mates, and  generally  to  take  charge  of  the  financial 
business.^  As  we  have  already  seen,  all  matters  con- 
nected with  Admiralty  expenditure,  whether  in  the 
fleet  or  in  the  dockyard,  come  under  his  review,  in 
conjunction  with  the  administrative  officer  who  has 
charge  of  the  same.  The  financial  secretary  is  con- 
sidered as  the  mouthpiece  and  organ  of  the  depart- 
ment in  the  House  of  Commons ;  unless  the  first  lord 
has  a  seat  therein,  when  he  is,  of  course,  the  represen- 
tative, and  takes  charge  of  the  more  important  matters, 
being  assisted,  as  regards  details,  by  the  secretary. 

The  salary  of  the  first  lord  of  the  admiralty  is  Salaries. 
4,500Z.   per   annum,  with   an  official  residence.     The 
senior  naval  lord  receives  1,500/.  per  annum  with  a 
house ;  the  second  naval  lord  and  the  junior  naval  lord 


«  Lords  Rep.  on  Bd.  of  Admir-  *»  See  Rep.  on  Bd.  of  Admiralty, 

alty,    pp.    19-26,    62,    ]30.    Lords    p.  436.  Com.  Pap.  1861,  v.  6.   Hans. 
Papers,  1871,  v.  8.  D.  v.  194,  p.  S73. 
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^^^^*^    each   l,200i.  inclusive  of  allowance  for  a  house;  and 
Admir.      the  civil  lord  1,000/.  a  year.     The  parUamentary  or 
financial  secretary  receives  2,000Z.  per  annum ;  the  per- 
manent secretaiy  2,000/.  per  annum  with  a  residence. 

The  following  are  the  principal  departments  and 
chief  officials  under  the  control  of  the  Board  of  Admi- 
ralty, taken  from  the  estimates  for  1888-89 : — 

The  Secretariat — One  principal  clerk  (with  an  allow- 
ance of  200/.  as  assistant  secretary),  1,200/. ;  3  principal 
clerks,  900/.  to  1,000/.;  6  assistant  principal  clerks, 
700/.  to  800/.,  and  36  clerks  of  various  grades. 

Department  of  the  Controller  of  the  Navy. — Con- 
troUer  of  the  navy,  also  additional  naval  lord  (allow- 
ance for  residence,  200/.),  1,700/. ;  director  of  naval 
ordnance  and  torpedoes,  1,000/. ;  director  of  naval 
construction  and  assistant  controller,  1,500/.  to  1,800/. ; 
director  of  dockyards,  1,500/. ;  3  chief  constructors, 
600/.  to  850/. ;  engineer  in  chief,  1,000/.  to  1,200/. ; 
director  of  stores,  800/.  to  1,000/. ;  inspector  of  dock- 
yard expense  accounts,  700/.  to  800/. 

Department  of  the  Accountant-General. — ^Accountant- 
general  of  the  navy,  1,500/. ;  deputy  accountant-general, 
1,200/. ;  and  2  assistant  accountant-generals,  1,000/. 
each.  With  9  superintending  clerks,  700/.  to  900/. ; 
and  155  clerks  of  various  grades. 

Victualling  Department.  —  Director  of  victuaUing, 
800/.  to  1,000/.     Clerical  staff,  24. 

Purchase  and  Contract  Department.  —  Director  of 
navy  contracts,  1,200/. ;  assistant  director,  700/.  to 
900/.     Clerical  staff,  21. 

Medical  Department.  —  Director-general,  1,300/. ; 
deputy  inspector-general,  921/. ;  fleet-surgeon,  625/. 
With  a  clerical  staff  of  14. 

Department  of  the  Director  of  Transports. — ^Assistant 
director,  700/.  to  900/. ;  naval  assistant  to  ditto,  700/. 
to  800/.     Clerical  staff,  17. 

Department  of    Director  of  Works.  —  Director  of 


BOARD   OF  TRADE.  789 

engineering  and  architectural  works,  1,300/. ;  assistant 
director,  800/.;  surveyor,  800/.     With  a  staff  of  27. 

Royal  Naval  Reserves  Office. — Admiral  superinten- 
dent, 2,049/. ;  captain,  K.N.,  1,000/.     And  4  clerks. 

Naval  Intelligence  Department — One  director  (cap- 
tain, K.N.),  1,000/. ;  2  assistant  directors  (captains, 
E.N.),  700/.  each  ;  4  commanders  or  lieutenants,  K.N., 
500/.  each  ;  3  officers  Eoyal  Marines,  400/.  each  (1 
major  with  allowance  of  100/.). 

Scientific  Branch. — ^Astronomer  royal,  1,000/. ;  hy- 
drographer,  1,000/. ;  president  of  Eoyal  Naval  College, 
Greenwich,  1,000/. ;  principal  instructor  of  cadets  on 
board  H.M.S  'Britannia,'  741/. 

THE   BOAED    OF  TEADE. 

In  reviewing  the  position  and  duties  of  this  impor- 
tant department  of  state,  it  will  be  appropriate  to  con- 
sider (1)  its  constitution,  and  (2)  its  functions. 

1.  The  Constitution  of  the  Board  of  Trade. 

The  origin  of  this  department  dates  from  the  year  its  origin. 
1660,  when  Charles  11.  established  two  separate  coun- 
cils, one  for  trade  and  another  for  foreign  plantations. 
These  two  councils  were  afterwards  united  as  a  board 
which  was  commonly  known  as  the  Board  of  Trade. 
After  undergoing  various  changes,  this  board  was 
utterly  suppressed  and  abolished,  in  1782,  by  the  Act 
22  Geo.  in.  c.  82.  From  this  time  affairs  of  trade 
were  placed  under  the  direction  of  a  committee  of  the 
Privy  Council,  which  was  set  apart  by  order  in  council 
in  1786,  as  the  office  of  the  committee  of  Privy  Council 
for  the  consideration  of  all  matters  relating  to  trade 
and  foreign  plantations  ;  in  other  words,  as  a  Board  of 
Trade,  with  jurisdiction  over  the  colonies  of  the  British 
crown.  The  colonies  continued  in  the  charge  of  this 
department  until  the  close  of  the  American  war,  when 
they  were  transferred  to  the  care  of  the  home  secre- 
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tary.*  Until  a  very  recent  period,  however,  all  colonial 
Acts  requiring  the  confirmation  of  the  Queen  in  council 
were  referred  to  the  Board  of  Trade,  and  were  made 
the  subject  of  minutes  by  the  president.  But  now  the 
Colonial  Office  merely  refers  to  the  board  such  Acts  as 
relate  to  trade,  for  examination  and  report  thereon.^ 
Of  whom  This  board,  or  committee,  is  appointed  by  order  in 

^°^^  '  council  at  the  commencement  of  every  reign.  It  now 
consists  of  a  president,*"  a  parliamentary  secretary,  with 
certain  ex  officio  members^  viz. : — ^The  lord  chancellor, 
the  first  lord  of  the  treasury,  the  principal  secretaries 
of  state,  the  chancellor  of  the  exchequer,  the  speaker 
of  the  House  of  Commons,  the  chancellor  of  the  duchy 
of  Lancaster,  the  paymaster  of  the  forces  and  such 
officers  of  state  in  Ireland  as  are  privy  councillors  in 
England.  Some  privy  councillors  are  added  to  the 
board  from  time  to  time  on  account  of  their  special 
knowledge  of  trade  questions ;  others  are  occasionally 
summoned  to  attend  meetings  of  the  board  without 
being  made  permanent  members  thereof.^  In  1835, 
during  the  presidency  of  Mr.  Poulett  Thomson,  meet- 
ings of  the  board  used  to  take  place,  but  it  was  after- 
wards considered  advisable  to  dispense  with  them, 
partly  on  account  of  its  being  extremely  inconvenient 
for  high  officers  of  state  to  attend,  and  so  by  degrees 
the  office  became  departmental.™  Nevertheless,  it  has 
since  happened  that  several  important  questions  of 
colonial  policy  have  arisen  upon  which  the  government 
have  felt  it  advisable  to  consult  all  the  members  of  the 
Board  of  Trade.  Upon  these  occasions,  the  whole  board 
has  been  convened,  and  by  this  means  the  services  of 
various  eminent  men,  professional  and  non-professional, 

*  See  ante,  p.  687.  »  Com.  Pap.  1871,  v.  87.  p.  323. 

J  Dwarris    on    Statutes,  p.  008.  lb,  1877,  v.  49,  p.  131.    Rep.  Corn'. 

Hans.  D.  v.  106,  p.  1 1 20.  on  Foreign  Trade,  pp.  128, 129.  Com. 

^  Com.  Pap.  1877,  v.  49,  p.  132.  Pap.  1864,  v.  7. 

There  was  also  a  vice-president,  until  "*  Rep.  Com*,  on  Bd.  of  Admir- 

that  office  was  abolished,  as  will  he  alty,  p.  610.     Com.  Pap.  1861,  v.  5. 

hereafter  mentioned,  in  1867.  But  see  Hans.  D.  v.  203,  p.  1735. 
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who  were  of  the  Privy  Council,  though  not  of  the 
existing  administration,  have  been  secured  for  the  con- 
sideration of  grave  constitutional  questions.  Upon  the 
reception  of  reports  of  this  description  from  the  com- 
mittee of  trade,  ministers  have  advised  that  the  same 
should  be  approved  by  the  Queen  in  council,  and  they 
have  afterwards  introduced  Bills  into  Parliament  founded 
upon  such  reports."* 

At  present,  the  Board  of  Trade,  as  a  branch  of  the  Present 
executive  government,  means  nothing  more  than  the  uon.^^* 
president,  who,  with  the  assistance  of  the  secretaries  and 
other  official  staff,  transacts  all  the  business  which  has 
been  assigned  to  this  department.®  The  president  is 
not  necessarily  and  was  not  invariably  a  member  of  the 
cabinet,  until  after  the  recommendation  of  the  com- 
mittee on  foreign  trade  in  1864,  that  henceforth  he 
should  always  have  a  place  therein,  in  order  to  insure 
for  hiq  advice  and  opinions  on  commercial  matters  a 
due  consideration ;  which  has  since  been  carried  out.^ 
But  in  the  Disraeli  minLstry,  in  1874,  the  president  had 
no  seat  in  the  cabinet,  which  gave  rise  to  much  dis- 
satisfaction."* 

Until  1867,  when  the  office  was  aboUshed,  there  was 
invariably  a  vice-president  of  the  board  of  trade  who 
was  a  privy  councillor  and  a  member  of  the  administra- 
tion, but  who  never  had  a  seat  in  the  cabinet.  Having 
no  special  or  onerous  duties  to  perform,  the  vice-presi- 
dent usually  held  his  office  in  connection  with  that  of 
paymaster-general,  receiving  (for  the  two  offices)  a  salary 
of  2,000Z.  per  annum,  being  the  same  as  that  allotted  to 
the  president.'    The  existence  of  two  offices  so  similar 

»  See  anUf  p.  639.    Grey,  Pari.  v.  7.    The  president  has  been  in  the 

Govt.  ed.  1804,  p.  272.  cabinet  ever  since  1865,  until  1874. 

»  Rep.  on  Off.  Salaries,  Evid.  762,  <  Hans.  D.  v.   218,    pp.  1678- 

765,799.    CJom.  Pap.  1850,  v.   15;  1692. 

3rd  Rep.  Oiv.  Serv.Exp.  Evid.  3753.  '  Rep.  Com*,  on  Trade,  pp.  128, 

Com.  Pap.  1873,  v.  7.  246.    Com.  Pap.  1864,  v.  7.     Rep. 

9  Rep.  Com*.  For.  Trade,  Evid.  Com«.on  Education,  Evid.  624.  Com. 

pp.  168,  246-254.    Com.  Pap.  1864,  Pap.  1865,  v.  6.  And  see  ante,  p.  563. 
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Abolition  OS  that  of  the  president  and  vice-president  of  the  board 
pre^^nt-  ^^  trade  proved  most  anomalous  and  unsatisfactory. 
Bhip.  Each  had  an  equal  right  of  access  to  all  official  papers, 
and  it  was  usual  for  the  share  of  business  to  be  under- 
taken by  each  to  be  a  matter  of  private  arrangement ; 
the  president,  however,  as  the  chief  officer,  being  held 
responsible  for  everything.  In  the  absence  of  the  presi- 
dent, the  vice-president  filled  his  place,  and,  if  sitting  in 
a  different  chamber  to  his  chief,  he  represented  the  de- 
partment in  Parliament,  being  necessarily  held  respon- 
sible for  his  own  share  in  the  business  of  the  board." 
But  at  length  the  office  of  vice-president  fell  into  an 
unsatisfactory  state  of  irresponsibihty.  Being  able  to 
*  refuse  to  do  anything,'  whilst  the  president  could  *  re- 
fuse to  allow  him  anything  to  do,'  it  was  evident  that 
any  further  continuance  of  the  office  was  incompatible 
with  the  interests  of  the  public  service.  Accordingly, 
advantage  was  taken  of  the  opportunity  afforded  by  an 
application  of  the  Board  of  Trade  to  the  Treasury  in 
1866,  for  some  addition  to  the  staff,  owing  to  the  large 
increase  of  duty  which  had  recently  devolved  upon  the 
board,  to  appoint  a  departmental  committee,  consisting 
of  the  vice-president  and  the  financial  secretary  to  the 
treasury,  to  enquire  into  the  constitution  of  the  Board  of 
Trade,  with  a  view  to  the  introduction  therein  of  greater 
efficiency,  and  of  a  more  economical  administration. 

The  committee  presented  an  elaborate  report  on  the 
state  of  the  office,  specifying  the  new  work  assigned  to 
the  board  within  the  last  few  years,  and  making  nu- 
merous recommendations  for  its  improved  organisation 
and  management.* 

The  principal  alteration  suggested  was  that  there 
should  be  but  one  responsible  head  of  the  board,  namely, 
the  president ;  that  there  should  be  two  secretaries,  one 


•  Rep.  on  Off.  Salaries,  Evid.  776.    ralty,  p.  605.    Com.  Pap.  1861,  v.  5. 
Com.  Pap.  1860,  v.  16.    lb,  1864,  *  Correep.  Bd.   of   Trade,  Com. 

V.  27,  p.  120.    Rep.  on  Bd.  of  Admi-    Pap.  1867,  v.  89,  p.  216. 
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of  whom  should  sit  in  Parliament;  that  the  office  of 
vice-president  should  be  abolished,  and  that  there  should 
be  as  many  assistant-secretaries  as  might  be  required 
for  transacting  the  business  of  the  board. 

It  was  also  recommended  that  the  office  should  be 
subdivided  into  four  departments,  each  having  an  assist- 
ant-secretary, namely,  one  for  railway  matters,  another 
for  mercantile  marine  matters,  another  for  harbours  and 
foreshores,  and  another  for  general  commercial  busi- 
ness. Whereupon  an  Act  was  passed  to  carry  out  the 
arrangement  for  the  abolition  of  the  office  of  vice-presi- 
dent, and  to  allow  one  of  the  secretaries  to  sit  in  the 
House  of  Commons."  And  the  salary  of  the  new  par- 
liamentary secretary  was  fixed  at  1,200/.,  being  a 
reduction  of  800/.  on  the  salary  formerly  given  to  the 
vice-president. 

The  other  recommendations  of  the  committee,  after 
being  approved  by  the  Board  of  Trade,  were  sanctioned 
by  the  lords  of  the  treasury  on  January  7,  1867,  and 
were  directed  to  be  put  into  immediate  operation.^ 

Accordingly,  the  office  is  now  divided  into  the  Division 
undermentioned  departments  and  branches,  viz. : —  office! 
Railways,  Marine,  Harbour,  Standards,  Finance,  Com- 
merce, Establishment,  Solicitor,  Registrar- General  of 
Shipping  and  Seamen,  Fisheries,  Bankruptcy,  Patents, 
and  Bureau  of  Labour.  Six  of  these  departments  are 
in  charge  of  as  many  assistant  secretaries.* 

Before  proceeding  to  state  the  duties  which  apper- 
tain to  these  several  departments,  it  will  be  necessary 
to  direct  attention  to  one  or  two  other  points  afiecting 
the  constitution  of  the  board. 

In  the  year  1864,  much  dissatisfaction  was  expressed,  The  board 
both  in  and  out  of  Parliament,*  at  the  defective  arrange-  to  forei*^ 

trade. 


•  Stat.  30    &    .^1   Vict.  c.  72;  "  Civ.  Serv.  Est.  1888-9,  p.  117. 

Hans.  D.  v.  187,  p.  67.  Com.  Pap.  1877,  v.  40,  p.  132. 

'  Corresp.  &c.  rel.  to  the  Board  of  »  Com.  Pap.  1864,  v.  18,  p.  101. 

Trade.  Com.  Pap.  1867,  v.  39,  p.  231. 
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Eecom-      ments  which  existed  in  the  Board  of  Trade  for  the  fur- 

menda-  <•  -r*  •  •  i     • 

tions  of  therance  of  British  interests  in  connection  with  foreign 
onsei.  commerce.  All  applications  to  and  from  foreign 
countries  were  required  to  be  transmitted  through  the 
Foreign  OflSce,  which  occasioned  serious  delay  and  in- 
convenience in  commercial  matters.  And  the  inferior 
position  hitherto  occupied  by  the  Board  of  Trade,  as  a 
branch  of  the  executive  government,  detracted  from  its 
influence  and  ability  to  deal  successfully  with  mercantile 
questions.  On  April  15,  1864,  the  House  of  Commons 
appointed  a  committee  to  enquire  into  the  existing 
arrangements  between  the  Board  of  Trade  and  the 
office  of  secretary  of  state  for  foreign  affairs  in  regard 
to  trade  with  foreign  nations.  This  committee  reported 
much  evidence,  and  also  recommended :  1.  That  the 
Board  of  Trade  should  be  placed  more  nearly  upon  a 
footing  with  the  Foreign  Office,  so  as  to  insure  that  its 
opinions  in  matters  of  Trade  might  have  due  weight ; 
and  that  the  president  should  always  be  in  the  cabinet. 
2.  That  the  board  should  be  put  in  direct  communica- 
tion with  the  members  of  the  diplomatic  and  consular 
services,  through  the  Foreign  Office,  in  order  to  facilitate 
the  prompt  and  speedy  transmission  to  the  board  of 
information  concerning  foreign  trade.  And  3.  That 
an  officer  should  be  appointed  in  the  Foreign  Office  to 
conduct  its  correspondence  with  the  Board  of  Trade.^ 
The  first  recommendation,  we  have  seen,  has  been 
complied  with.  On  March  17,  1865,  the  House  was 
informed  that  the  government  did  not  intend  to  carry 
out  the  second  recommendation,  which,  in  fact,  had 
been  only  agreed  to  in  committee  by  the  chairman's 
casting  vote;  but  that,  in  conformity  with  the  third 
recommendation,  they  had  created  in  the  Foreign  Office 
a  new  *  commercial  and  consular  division,'  which  would 
be  charged  with  correspondence  upon  all  commercial 


y  Com.  Pap.  1864,  v.  7,  p.  284. 
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matters,  whether  with  the  Board  of  Trade  or  any  other 
department  of  the  imperial  government,  or  with  any 
other  persons  or  associations  at  home  or  abroad,  upon 
matters  affecting  the  interests  of  commerce." 

The  opinion  has  always  been  entertained  by  the  Thepresi- 
House  of  Commons,  and  ratified  by  the  practice  of  to  beln 
successive  administrations,  that  the  control  of  the  Board  *'*^®- 
of  Trade  should  never  be  entrusted  to  any  man  who 
was  directly  and  personally  engaged  in  any  branch  of 
trade  in  England.  For  it  is  the  duty  of  the  minister  of 
trade  in  this  country  to  take  a  large  and  impartial  view 
of  the  interests  of  trade,  not  only  as  between  persons 
engaged  in  particular  branches  of  commerce,  but  also 
as  to  the  relations  of  trade  with  the  community  at 
large  ;  and  it  is  of  the  utmost  importance,  and  essential 
to  the  adequate  discharge  of  the  functions  of  this  board, 
and  to  the  maintenance  of  its  credit  and  confidence,  that 
the  members  and  presiding  oflScers  of  the  board  should 
be  themselves  free  from  participation  in  trade,  and 
above  suspicion  in  that  respect.*  Accoi-dingly,  in  1865, 
upon  Mr.  Goschen  being  appointed  vice-president  of  the 
board  of  trade,  he  relinquished  his  position  as  head  of 
a  well-known  commercial  firm,  and  retired  from  the 
directory  of  the  Bank  of  England.  And  in  1866,  his 
successor  in  office,  Mr.  Stephen  Cave,  at  once  gave  up 
his  directorship  in  the  Bank  of  England,  and  every  other 
directorship  he  held  at  the  time  of  his  appointment, 
thinking  it  *  inconvenient  that  public  men  in  his  respon- 
sible position  should  be  supposed  liable  to  be  actuated 
by  personal  or  interested  motives '  when  dealing  with 
commercial  or  monetary  questions.** 

»  Hans.  D.  v.  177,  p.  1880.    And  trade,  Hans.  D.  v.  146,  pp.  1139- 

see  ante,  p.  630.  1141. 

*  Rt.  Hon.  H.  Labouchere,  col.  «>  lb,  v.  186,  p.  100. 

sec.  and  ex-vice-presdt.  of  the  bd.  of 
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2.  The  Functions  of  the  Board  of  Trade, 

Formerly,  the  Board  of  Trade  was  mainly  a  con- 
sultative department,  with  scarcely  any  administrative 
duties  to  discharge.  But  of  late  years,  under  the 
authority  of  various  Acts  of  Parliament,  a  large  and 
increasing  amount  of  executive  business,  of  a  very  im- 
portant and  multifarious  character,  has  been  assigned 
to  it. 
Present  The  dutics  which  now  appertain  to  the  department 

u  11^168  or 

the  board,  are  principally  as  follows:  to  take  cognizance  of  all 
matters  relating  to  trade  and  commerce,  and  the  pro- 
tection of  the  mercantile  interests  of  the  United  King- 
dom ;  to  advise  other  departments  of  state  upon  such 
questions — the  Foreign  Office  in  commercial  matters 
arising  out  of  treaties  or  negotiations  with  foreign 
powers  ;  the  Home  Office  with  respect  to  the  grant  and 
provisions  of  charters,  or  letters  patent  from  the  crown ; 
the  Colonial  Office  upon  questions  affecting  commercial 
relations  with  the  colonies,  and  in  regard  to  the  con- 
struction and  management  of  lighthouses  abroad  ;  and 
the  Treasury  as  to  alterations  made  or  contemplated  in 
the  customs  and  excise  laws,  cases  of  individual  hard- 
ship arising  out  of  the  operation  of  those  laws,  and 
points  connected  with  the  said  laws  which  require 
solution.  It  also  frequently  devolves  upon  the  Board 
of  Trade  to  draft  bills  and  orders  in  council  upon 
matters  of  trade.  And  it  is  the  duty  of  the  board  to 
superintend  the  progress  of  Bills  and  questions  before 
Parliament  relating  to  commerce  ;  to  exercise  a  super- 
vision over  railway,  patent,  telegraph,  harbour  and 
shipping  bills,  and  other  matters  affecting  trade  or 
commerce ;  and  to  conduct  preliminary  enquiries,  under 
the  authority  of  Parliament,  into  intended  applications 
to  Parliament  for  local  Bills;  also  to  receive  deputa- 
tions from  parties  whose  interests  may  be  affected  by 
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measures  relating  to  trade  which  are  pending  in  ParUa-  ^"'^^^ 
ment.'' 

In  1832  the  Board  of  Trade  was  charged  with  the 
duty  of  collecting  and  publishing  statistical  informa- 
tion. Since  1840  it  has  exercised  under  various  statutes 
a  surveillance  over  all  railway  companies.  About  the 
same  time  the  Government  School  of  Design  (since 
transferred  to  the  care  of  the  Education  Office)  was 
placed  under  its  superintendence;  the  office  for  the 
Eegistration  of  Designs  or  varieties  of  Manufacture 
(transferred  in  1875  to  the  Commissioners  of  Patents 
for  Inventions  by  Act  38  &  39  Vict.  c.  93,  which  de- 
partment is  now  under  the  board) ;  and  the  Office  for 
the  Eegistration  of  Joint  Stock  C!ompanies — ^with  various 
duties  under  the  Companies'  Act  of  1862 — have  also 
been  attached  to  it.  Since  1850  a  most  important 
addition  to  the  functions  of  the  board  has  been  made 
by  the  Acts  for  regulating  Merchant  Shipping  and 
Pilotage,  for  the  survey  of  ships  to  determine  whether 
they  are  seaworthy,  for  winding  up  the  Merchant  Sea- 
men's Fund,  and  for  Steam  Navigation  Inspection ;  * 
and  a  General  Eegister  Office  for  Merchant  Seamen  has 
been  established,  and  placed  under  the  superintendence 
of  the  board.®  Since  the  passing  of  the  Merchant 
Shipping  Act  of  1854,  the  Trinity  House,  so  far  as 
expenditure  is  concerned,  has  been  placed  under  the 
Board  of  Trade  ;  and  in  1861  the  Commission  on  Lights, 
Buoys,  and  Beacons  recommended  that  the  duty  of 
representing  the  general  hghthouse  service  in  Parlia- 
ment should  be  formally  assigned  either  to  the  board 
or  to  the  Admiralty.' 

The  Trinity  House  Corporation  is  the  body  charged  by  law  with 
the  administration  of  the  English  lighthouse  system.     Lighthouses 

«  Rep.  Off.   Salaries,  Evid.  760,  *  Com.  Pap.   1847-8,  y.  18,  p, 

761,    787,  789,    800.      Com.  Pap.  489.    Ih,  1864,  v.  27,  p.  129. 
1850,  V.  16.    May,  Pari.  Prac.  ed.  •  Parkinson's  Under  Govt.  p.  44, 

1883,    p.    762.     Rep.    Com*.    For.  '  Com.  Pap.  1861,  v.  26,  p.  66. 

Trade,  p.  141.    Com.  Pap.  1864,  v.  7. 
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Dnties  of     on  the  Scotch  coast  are  managed  by  the  Commissioners  of  Northern 
the  board.  Ugj^ts^  n^^  qu  the  Irish  coast  by  the  Commissioners  of  Irish  light- 
houses.    The  duty  of  the  Board  of  Trade  is  confined  to  a  general 
supervision  and  control  of  the  expenditure  for  this  service.^ 

In  1862,  and  again  in  1865,  certain  powers  and 
duties  in  connection  with  harbours  and  navigation  under 
local  Acts  were  transferred  from  the  Admiralty  to  the 
Board  of  Trade ;  ^  and  authority  has  been  given  to  the 
board  to  make  provisional  orders  for  the  incorporation 
of  pier  and  harbour  companies,  subject  to  the  approval 
and  sanction  of  ParUament.*  In  1864,  1871, 1874  cer- 
tain duties,  under  the  Anchors  and  Chain  Cables  Acts, 
were  allotted  to  the  board ;  and,  by  the  Act  26  &  27  Vict, 
c.  124,  the  board  was  empowered  to  appoint  inspectors 
of  alkaU  works,  in  order  to  secure  the  better  condensa- 
tion of  the  muriatic  acid  gas  evolved  therein.  This 
Act  was  amended  in  1874  and  in  1881.  In  1866  the 
rights  and  interests  of  the  crown  in  the  shore  and 
bed  of  the  sea,  and  of  every  channel,  creek,  bay,  and 
navigable  river  (with  certain  exceptions  enumerated  in 
the  schedule  of  the  Act)  of  the  United  Kingdom,  as  far 
up  the  same  as  the  tide  flows  {i.e.  the  foreshore),  were 
transferred  from  the  management  of  the  Commissioners 
of  Woods  to  that  of  the  Board  of  Trade.^  In  the  same 
year  the  Standard  Weights  and  Measures  Department 
was  established.  By  the  Sea  Fisheries  Acts  of  1866, 1868, 
1869,  1875,  1877,  1881,  and  1885,  and  by  the  Salmon 
and  Freshwater  Fisheries  Act  of  1866,  certain  powers 
are  conferred  upon  the  Board  of  Trade  for  the  estab- 
lishment, improvement,    inspection,  and   maintenance 


t  Com.  Pap.   (Board  of  Trade),  such  provisioDal  orders,  see  29  &  30 

1871,  V.  37,  p.  128.    See  concemiog  Vict.  cc.  56,  68,  &c. 
relations  of  the  Board  of  Trade  to  all  J  By  Act  29  &  30  Vict.  c.  62,  sec. . 

the  lighthouse  authorities,  Hans.  D.  7.    See  a  memorandum  as  to    the 

V.  106,  pp.  169-182.  duties  of  the  Board  of  Trade  with 

^  By  Acts  26  &  26  Vict.  c.  69 ;  respect  to  foreshores  and  hed  of  the 

28  &  29  Vict.  c.  100.  sea.  Com.  Pap.  1867-8,  v.  57,  p.  216. 

*  By  General  Pier  and  Harhour  And  see  Hans.  D.  v.  192,  p.  1814. 
Act  of  1861.     For  Acts  confirming 
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of  such  fisheries  in  Great  Britain.  And  by  the  Act  ^^*^^^^ 
29  &  30  Vict.  c.  89,  the  Board  of  Trade  is  authorised  to  *  ^  """^ 
appoint  one  member  to  the  existing  body  of  conserva- 
tors of  the  whole  of  the  upper  part  of  the  navigable 
waters  of  the  river  Thames,  within  certain  prescribed 
limits,  to  aid  in  maintaining  the  preservation  and  im- 
provement of  this  stream.  In  1867,  by  the  Act  30  & 
31  Vict.  c.  124,  the  Board  of  Trade  was  authorised 
to  appoint  inspectors  of  Ume  or  lemon  juice  to  be 
obtained  from  bonded  warehouses  for  use  as  an  anti- 
scorbutic on  sea-going  vessels,  and  is  required  from 
time  to  time  to  prepare  scales  of  medicines  and  medi- 
cal stores  suitable  for  different  ships  and  voyages,  with 
books  of  instruction  for  dispensing  the  same.  In  1868, 
by  the  Act  31  &  32  Vict.  c.  33,  the  board  was  autho- 
rised to  collect  and  publish  statistics  of  the  importation 
and  exportation  of  cotton. 

The  board  has,  moreover,  duties  to  discharge  under 
various  Telegraph  Acts  since  1863,  under  the  City  of 
London  Gas  Act  of  1860,  and  other  Acts  of  1870  and 
1873  as  to  the  duty  of  determining  upon  appUcations 
for  construction  of  gas  and  waterworks  in  various  locali- 
ties ;  in  1870  and  1871  in  regard  to  tramways ;  in  1871 
certain  duties  in  relation  to  ships  carrying  petroleum ; 
in  1872  as  to  transfer  to  board  powers  of  emigration 
commissioners  and  secretary  of  state  under  Passengers 
Acts;  in  1873  appointing  the  president  of  the  board  a 
conservator  or  commissioner  of  the  conservancy  of  the 
river  Mersey ;  in  1874  amending  the  powers  of  the 
board  with  respect  to  arbitrations  and  enquiries ;  in 
1878  conferring  powers  on  the  board  relative  to  stand- 
ards of  weights  and  measures ;  in  1882  as  to  returns  of 
British  com  ;  enquiry  and  investigation  into  boiler  ex- 
plosions ;  and  Ucensing  to  local  authorities  electric  hght- 
ing ;  jurisdiction  in  1883  under  the  Bankruptcy  Act ; 
and  certain  duties  under  the  Artillery  and  Eifie  Eanges 
Act  of  1885,  and  under  various  other  local  Acts  in 
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th***S^   relation  to  public  works  or  undertakings  which  have 
been  sanctioned  by  Parliament. 

Having  enumerated  the  several  classes  of  duties 
which  at  different  times  have  been  assigned  to  the  per- 
formance of  the  Board  of  Trade,  we  now  proceed  to 
state  the  particular  departments  which  have  been  en- 
trusted with  the  execution  of  the  same. 

The  following  are  the  Departments  of  the  Board, 
with  the  business  assigned  to  theni.^ 

I.  Railway  Department 

Eailways,  Gas  Companies,  Joint  Stock  Companies,* 
Charters,  Art  Unions,  Industrial  Exhibitions,  Tramways, 
Electric  Lighting,  Explosives  Act,  1875,  Byelaws  of 
Railways  and  Canals.  Provisional  Orders.  Gas,  Water 
and  Tramways. 

n.  Marine  Department 

Measurement  of  Tonnage,  Survey  of  Passenger 
Steamers  and  Emigrant  Ships,  Detention  and  Survey  of 
Ships  for  Unseaworthiness,  Health  of  Crews,  Deck  Car- 
goes, Draught  of  Water,  Inspection  of  Cattle  Ships, 
Ships'  Lights  and  Fog  Signals,  Change  of  Ships'  Names, 
Chain  Cables  and  Anchors  Acts,  Examination  of  Masters, 
Mates  and  Engineers,  Local  Marine  Boards,  Mercantile 
Marine  Offices,  Naval  Keserve  and  Training  Ships,  Dis- 
cipline of  Merchant  Ships,  Enquiries  into  Misconduct, 
Ordering  of  Enquiries  into  Wrecks  and  Casualties, 
Wreck  Eegister,  Naval  Courts,  Life-saving  Apparatus 
and  Lifeboats,  Rewards  for  Saving  Life,  Signals  of  Dis- 
tress, International  Code  of  Signals,  and  all  other  ques- 
tions affecting  a  ship  and  her  crew. 

^  Com.  Pap.  1877,  y.  49,  p.  182.  Inland  Revenue  Department;,  and  the 

*  The  work  of  the  Joint  Stock  cost  is  included  in  the  yote  for  that 

Companies'  Registry   is    under    the  department. 

Boara  of  Trade,  but  is  done  by  the 


Trade. 
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m.  Harbour  Department 

Harbours,  Lighthouses,  Pilotage,  Protection  of  Navi-  Bowd  of 
gation  and  Interference  with  Tidal  Waters,  Foreshores, 
Local  Charges  on  Shipping,  Loans  to  Harbour  Authori- 
ties, Eegistry  of  Ships,  Wreck  and  Salvage,  except  Life 
Salvage,  Quarantine,  Liabihty  of  Shipowners,  Private 
Bills  affecting  Tidal  Waters,  Explosives  Act,  1875 ; 
Bye-laws  of  Harbour  Authorities. 

Provisional  Orders  concerning  Piers  and  Harbours ; 
Pilotage. 

Standards  Department. 

Weights  and  Measures. 

IV.  Financial  Department. 

Estimates  and  Accounts  of  the  Board  of  Trade  and 
its  subordinate  Departments,  Estimates  and  Accounts  of 
Harbours,  &c..  Estimates  and  Accounts  of  Lighthouses 
Abroad,  Estimates  and  Accounts  of  Lighthouse  Boards, 
Accounts  of  Mercantile  Marine  Offices,  Accounts  of 
Consuls  and  Colonial  Shipping  Masters,  including  aU 
accounts  relating  to  the  EeUef  of  Distressed  Seamen, 
Wages  and  Effects  of  Deceased  Seamen,  Seamen's  Money 
Orders,  Seamen's  Savings  Banks,  Seamen's  Temporary 
Deposit  Bank  (Liverpool),  Pensions  Merchant  Seamen's 
Fund,  Pensions  Greenwich  Hospital  Fund,  Wreck  and 
Salvage  Accounts,  life  Assurance. 

V.  Commercial  Department. 

Foreign  Tariffs  and  Commercial  Questions,  Statistics 
generally,  Statistical  Abstract  for  United  Kingdom, 
Statistical  Abstract  for  Colonies,  Statistical  Abstract  for 
Foreign  Countries,  Miscellaneous  Statistics  of  United 
Kingdom,  Digest  of  Colonial  Statistics,  Digest  of  Foreign 
Statistics,  Corn  Returns,  Railway  Statistics,  Agricultural 
Returns,  Cotton  Statistics,  Emigration  and  Immigration 

VOL.  11.  3  F 
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Board  of    Statistics,  Shipping  and  Navigation  Monthly  Accounts 
^^^®'       and  Annual  Statement,  Supervision  of  Monthly  Trade 
Accounts  and  Annual  Statement,  Translating  for  all  the 
Departments  of  the  Board  of  Trade ;  Labour  Bureau. 

VI.  Establishment  D^artment 

Establishment    Questions,   Begistration   of   Official 
Papers,  Copying,  Parliamentary  Papers,  &c. 

Vn.  Solicitor's  Department 

Conduct  of  the  Legal  Business  of  the  Board  of 
Trade. 

Vlii.  Office  of  the  Registrar-General  of  Shipping  and 
Seamen. 

Eegistrations,  Records,  &c.,  relating  to  the  business 
of  the  Marine  and  Harbour  Department. 

IX.  Fisheries  Department. 

X.  Patent  Office. 
Patents,  Designs  and  Trade  Marks. 

XI.  Bankruptcy  Department. 

staff.  The  general  oversight  and  control  of  the  business 

transacted  by  the  Board  of  Trade  is  under  the  direction 
of  the  president,  who  receives  a  salary  of  2,000/.,  and 
two  secretaries,  a  parliamentary  and  permanent  secre- 
tary, the  former  receiving  a  salary  of  1,200Z.  and  the 
latter  1,800/.,  who,  with  the  sanction  of  the  president, 
arrange  between  themselves  the  distribution  of  the  work. 
The  great  increase  of  business  within  the  last  few  years 
has  necessitated  the  appointment  of  six  assistant- 
secretaries,  receiving  salaries  of  1,200/.  each  ;  two  pro- 
fessional officers  in  the  Harbour  and  Marine  Depart- 
ments, 1,000/.  each  ;  one  senior  inspector  of  railways 
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1,200/.,  and  two  inspectors,  1,000Z.  each  ;  a  chief  inspiec- 
tor  of  fisheries,  700/.,  a  registrar-general  of  shipping, 
1,000/.;  a  solicitor,  1,800/.;  an  inspector-general  of 
bankruptcy,  1,500/.,  and  a  chief  official  receiver,  2,000/. ; 
a  comptroller-general  of  patents,  1,500/.,  and  a  deputy 
comptroller-general,  900/.,  besides  a  numerous  stafi*  of 
clerks,  &c.,  to  the  various  departments. 

The  Lord  Privy  Se.\l. 

Formerly  this  was  an  office  of  great  trust,  although  Lord  Privy 
the  actual  duties  were  neither  onerous  nor  burdensome.  ^^^ 
They  consisted  in  applying  the  privy  seal  once  or  twice 
a  week  to  a  number  of  patents.  From  the  time  of  Henry 
Vin.,  the  privy  seal  has  been  the  warrant  of  the  legality 
of  grants  from  the  crown,  and  the  authority  of  the  lord 
chancellor  for  affixing  the  great  seal.  All  grants  of  the 
crown  for  appointments  to  office,  creation  of  honours, 
licences,  patents  of  inventions,  pardons,  &c.,  were  made 
by  charters  or  letters  patent  under  the  great  seal,  and 
the  command  to  the  lord  chancellor  to  prepare  such  a 
document  was  (as  a  general  rule)  by  means  of  a  writ  or 
bill  sealed  with  the  privy  seal,  because  the  Sovereign 
could  not  himself  make  letters  patent  except  by  means 
of  his  ministers,  who  act  according  to  his  legal  com- 
mands. Therefore,  when  a  patent  was  written,  the 
words  *  by  writ  of  privy  seal '  were  inscribed,  to  show 
by  what  authority  the  lord  chancellor  sealed  the  grant."* 
This  office  was  reformed  and  regulated  by  the  Act 
14  &  15  Vict,  c,  82. 

Full  particulars  in  regard  to  the  instruments  which  had  to  pass 
the  great  seal,  pursuant  to  warrants  signed  by  the  king,  without 
warrants  of  privy  seal,  pointing  out  also  the  instruments  which 
required  such  a  warrant,  are  givenby  Sir  H.  Nicolas,  in  his  learned 
preface  to  vol.  6  of  the  Proceedings  of  Privy  Council,  pp.  ccv.-ccxi. 
But  in  1884  an  Act,  passed  to  simplify  the  issue  of  instruments 


»  See  Report  on  Office  of  Privy  Seal,  Com.  Pap.  1849,  v.  22,  p.  453. 
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LordPrivy  under  the  great  seal,  abolished  the  dnties  formerly  assigned  to  this 
^^^'  department ». 

The  incumbent  of  this  high  office  is  generally  a 
cabinet  minister.  Having  but  hght  official  duties,  he  was 
at  Uberty  to  afford  assistance  to  the  administration  in 
other  ways,  and  was  very  often  called  upon  to  bestow  his 
attention  on  subjects  which  required  to  be  investigated  or 
undertaken  by  a  member  of  the  government.  Sometimes 
the  lord  privy  seal  was  despatched  on  a  special  mission 
abroad,  at  which  times  the  seal  was  put  into  commission. 
This  occurred  when  Lord  Durham  held  the  office,  and 
afterwards  when  Lord  Minto  was  privy  seal.®  The  office 
was  occasionally  held  in  connection  with  another ;  for 
example,  in  1860,  during  the  temporary  absence,  upon 
pubhc  service  abroad,  of  Lord  Elgin,  the  then  postmaster- 
general,  the  Duke  of  Argyll,  the  lord  privy  seal,  was 
also  appointed  postmaster-general  pro  tern.,  but  he  only 
received  one  salary  for  the  two  offices — ^namely,  that  of 
postmaster-general,  which  is  2,500/.  per  annum,  while 
the  salary  attached  to  the  office  of  privy  seal  was  2,000Z.p 
Again,  in  1876,  Lord  Beaconsfield  took  the  privy  seal 
in  addition  to  his  office  of  first  lord  of  the  treasury. 
But  he  only  drew  one  salary.^ 

Since  the  passing  of  the  Great  Seal  Act  of  1884,  the 
office  of  lord  privy  seal  is  now  held  without  salary. 

The  Lord  High  Chancelloe, 

The  authority  which  appertains  to  this  high  function- 
ary of  state  is  declared  by  the  statute  5  Eliz.  c.  18  to 
Origin  of    be  identical  with  that  of  the  lord  keeper  of  the  great 
seal.     According  to   Sir  Edward  Coke,  the  name   is 


this  office. 


»  47  &  48  Vict.  0*  SO.  tence.  See  Hans.  D.  v.  166,  p.  1019; 

•  Rep.  on  Official  Sal.  Evid.  826,  v.  197,  p.  540 ;  v.  202,  p.  1621 ;  v. 

1388, 1386, 1418, 1423, 1436.    Com.  203,  p.  885 ;  v.  206,  p.  1391 ;  v.  211, 

Pap.  1850,  V.  15.    The  abolition  of  p.  1523;   v.  218,  p.  769;   and    see 

tlie  office  was  recommended  by  the  ante,  p. 

committee ;  but  on  seveinl  occasions  ^  Hans.  D.  v.  159,  p.  1235. 

since  1850,  the  House  of  Commons  "i  lb,  y.  238,  p.  797. 

has  approved  of  its  continued  exis- 
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derived  from  his  power  of  cancelling  (*  a  cancellando ') 
the  king's  letters  patent  when  they  are  granted  contrary 
to  law.  His  proper  title  is  'lord  high  chancellor  of 
Great  Britain  and  Ireland/  the  great  seal  which  he  holds 
testifying  to  the  will  of  the  sovereign  in  regard  to  acts 
that  concern  the  whole  empire  ;  though  there  are  some 
patents  which  are  confined  in  their  operation  to  Scot- 
land or  Ireland  respectively,  and  which  pass  under  the 
great  seals  appropriate  to  those  particular  parts  of  the 
United  Kingdom. 

The  office  is  conferred  by  the  sovereign  himself 
formally  delivering  the  great  seal,  and  addressing  its 
recipient  by  the  title  of  office.  There  is  not  necessarily 
any  patent  or  writ,  although  it  is  customary  for  letters 
patent  to  be  afterwards  prepared.  After  he  has  taken 
the  oath  of  office,  the  lord  chancellor  is  duly  invested 
with  full  authority  to  exercise  all  the  functions  apper- 
taining to  his  place  and  dignity.  Being  held  during 
pleasure,  the  office  is  vacated  by  the  voluntary  surrender 
of  the  great  seal  into  the  hands  of  the  sovereign,  or  by 
its  being  delivered  up,  at  the  command  of  the  king, 
either  to  himself  in  person,  or  to  a  messenger  bearing  a 
warrant  for  its  deUvery  under  the  privy  seal  or  sign 
manual.' 

In  ancient  times,  the  king  used  occasionally  to  deliver  The  seals, 
to  the  chancellor  several  seals  of  different  materials,  as 
one  of  gold  and  one  of  silver,  but  with  similar  impres- 
sions, and  to  be  used  for  the  same  purposes.  Hence  the 
phrase  of  *  the  seals '  being  in  commission,  &c.  But 
for  several  centuries  there  has  been  but  one  great  seal 
in  existence  at  a  time.  At  the  commencement  of  a  new 
reign,  when  it  becomes  necessary  to  make  a  new  seal, 
the  old  one  is  broken,  and  the  fragments  are  presented 
to  the  chancellor  for  the  time  being." 

The  great   seal  is   considered   as  the  emblem  of 


Campbell's  Chano.  v.  1,  pp.  22,  23,  400.  •  Ih. 
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The  great  Sovereignty — the  clavis  regni — the  only  instrument  by 
^^^'  which,  on  solemn  occasions,  the  will  of  the  sovereign 
can  be  expressed.  Absolute  faith  is  invariably  given  to 
every  document  purporting  to  be  under  the  great  seal, 
as  having  been  duly  authenticated  by  royal  authority. 
The  law,  therefore,  takes  anxious  precautions  to  guard 
against  any  abuse  of  it.  To  counterfeit  the  great  seal 
is  high  treason ;  and  there  are  only  certain  modes 
wherein  the  seal  can  be  lawfully  used.  Since  the 
Eevolution  of  1688,  it  has  been  an  acknowledged 
principle  that,  in  order  to  prevent  the  crown  from 
acting  without  the  sanction  of  its  responsible  advisers, 
the  great  seal  can  only  be  constitutionally  made  use 
of  by  the  proper  officer  to  whom  it  has  been  en- 
trusted, and  he  becomes  personally  responsible  for  every 
occasion  in  which  he  affixes  the  great  seal  to  any 
document,  and  cannot  plead  his  sovereign's  command 
as  sufficient  justification,  apart  from  his  own  agreement 
to  the  act.* 

With  some  few  exceptions — where  the  lord  chan- 
cellor has  a  prescriptive  right  of  making  appointments 
or  passing  certain  grants  without  first  taking  the  royal 
pleasure  thereupon — the  great  seal  cannot  be  used 
without  the  express  command  of  the  sovereign.  By  the 
statute  27  Henry  VIII.  c.  11,  all  crown  grants  (with 
certain  exceptions)  must  issue  upon  a  warrant  under 
the  signet  to  the  keeper  of  the  privy  seal,  whose  warrant 
becomes  the  authority  to  the  lord  chancellor  to  pass  the 
same  under  the  great  seal.  But,  in  practice,  there  are 
certain  instruments  appointing  to  office,  or  for  the  issue 
of  certain  royal  commissions  or  warrants,  for  which  a 
warrant  of  privy  seal  is  not  required ;  but  which  pass 
the  great  seal  pursuant  to  warrants  signed  by  the  king, 
without  being  entered  either  at  the  office  of  privy  seal 
or  of  the  signet.     Nevertheless,  the  law  pays  httle  re- 

*  Campbeirs  Ohanc.  v.  1,  pp.  23-    seal  is  authorised  to  be  affixed  to  any 
"•7.    The  forms  whereby  the  great    document  are  herein  described. 
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gard  to  any  other  manifestation  of  the  royal  authority 
than  those  written  instjruments  to  which  one  or  more 
responsible  ministers  of  the  crown  have  given  their 
sanction.  'Any  declaration  of  the  intention  of  the 
crown  to  make  grant/  says  Sir  Harris  Nicolas,  *  whether 
expressed  verbally,  by  letters  under  the  signet,  or  even 
by  warrant  of  privy  seal,  is  whoUy  useless,  unless  those 
preliminary  measures  be  completely  carried  into  effect 
by  the  great  seal/ "" 

This  work  ^  containB  a  learned  and  curious  history  of  the  great 
seal  and  sundry  of  the  other  signets  by  which  from  time  to  time 
validity  has  been  given  to  the  written  commands  of  the  monarchs  of 
England  (pp.  czl. — ccxix.).  And  see  the  case  of  Chancellor  Yorke, 
in  1770,  who  died  after  his  patent  of  peerage  had  passed  through  all 
the  forms,  except  that  the  great  seal  had  not  been  affixed  to  it,  so 
that  the  title  did  not  descend  to  his  heirs.^ 

Such  is  the  constitutional  importance  which  is  at- 
tached to  the  custody  of  the  great  seal,  that  whilst, 
comparatively  speaking,  little  regard  has  been  shown, 
as  a  matter  of  record,  to  the  movements  of  the  king, 
except  when  he  quitted  the  realm,  and  none  has  ever 
been  paid  to  the  custody  of  the  crown,  even  though  it 
be  the  pecuUar  emblem  of  sovereignty,  and  is,  meta- 
phorically, the  representative  of  monarchical  authority, 
the  great  seal  has  very  rarely  been  placed  by  the  king 
in  the  hands  of  his  chancellor,  or  in  those  of  any  other 
person,  even  for  a  single  day,  without  the  fact  being 
recorded.* 

A  special  officer  has  charge  of  the  great  seal  during 
the  day,  and  delivers  it  up  to  the  lord  chancellor  *  the 
last  thing  at  night/  ^ 

On  account  of  the  eminent  judicial  functions  which  speaker  of 
appertain  to  the  House  of  Lords,  as  a  high  court  of  of\^iS«^^ 


■  Proceeding  of  Privy  Oouncil,  *  Proceedings  of  Privy  Council, 

▼.  6,  pp.  dxzziii.,  cc.,  cciv.-ccxL  ▼.  6,  p.  149. 

^  A.  V.  6.  y  2nd  Rep.  Legal  Dpts.  Comm". 

•  Campbell's OhancT. 6, pp. 416,  p.  86.    Com.  Pap.  1874,  v.  24,  p. 

427.  583. 
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Speaker  of  appeal,  the  lord  chancellor  is,  by  prescription,  ex-oficio 
of^Lo^  Speaker  of  the  House,  though  he  is  not  necessarily  a 
member  of  that  assembly/  It  is  only  in  modem  times 
it  has  become  the  practice  to  confer  a  peerage  upon  the 
lord  chancellor ;  the  first  instance  of  the  kind  having 
occurred  in  1603.  On  November  22,  1830,  Henry 
Brougham,  being  then  a  member  of  the  House  of  Com- 
mons, was  appointed  lord  chancellor,  and  thereupon 
took  his  seat  on  the  woolsack  •  as  Speaker  of  the  House 
of  Lords.  On  the  23rd,  he  was  created  a  peer  of  the 
realm ;  and  on  the  same  day  a  new  writ  was  ordered  to 
be  issued  by  the  House  of  Commons  for  the  election 
of  a  member  in  the  place  of  the  Right  Hon.  Henry 
Brougham,  *  now  Lord  Brougham.' 

According  to  the  standing  orders  of  the  House  of 
Lords,  it  is  the  paramount  duty  of  the  lord  chancellor 
to  be  in  his  place,  as  Speaker,  during  their  lordships' 
sittings,  and  not  to  sufier  any  other  duty  to  interfere 
therewith.  In  1722,  Lord  Chancellor  Macclesfield  in- 
curred the  displeasure  of  the  House  for  being  absent  at 
the  hour  of  meeting,  even  though  he  pleaded  that  he 
had  been  sent  for,  at  that  time,  by  the  king.**  The 
modem  usage,  however,  is  less  strict.  The  occasional 
absence  of  the  chancellor,  for  a  reasonable  cause,  excites 
no  complaint,  provided  he  gives  notice  to  a  deputy 
Speaker  to  be  in  attendance,  so  as  to  protect  the 
royal  prerogative,  and  not  oblige  the  House  to  have  re- 
course to  their  ancient  privilege  of  choosing  their  own 
Speaker.® 

But,  whether  a  peer  or  commoner,  the  lord  chan- 
cellor is  not,  hke  the  Speaker  of  the  Commons,  moderator 
of  the  proceedings  of  the  House  over  which  he  presides. 
He  is  not  addressed  in  debate ;  he  does  not  name  the 


*  Campbell^s  Ohanc.  y.  1,  p.  16.  as  being  within  the  limits  of  'the 
Hans.  D.  t.  210,  p.  1992.  House.'    Macqueen,  House  of  Lords, 

*  According  to  constitutional  prac-  p.  24. 

tice,  the  woolsack,  upon  which  the  *  Campbeirs  Chanc.  v.  4,  p.  884. 

lord  chancellor  sits,  is  not  considered  *  lb,  y.  7,  pp.  879,  616. 
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peer  who  is  to  speak;  he  is  not  appealed  to  as  an 
authority  in  points  of  order,  and  he  may  cheer,  without 
offence,  the  sentiments  expressed  by  his  colleagues  in 
the  ministry.  This  arises  from  a  constitutional  distrust 
of  a  functionary  who  retains  his  office  at  the  pleasure  of 
the  crown,  and  who  is  naturally  an  active  poUtical 
partisan.  Nevertheless,  the  lack  of  a  recognised  autho- 
rity to  maintain  order,  without  the  necessity  for  appeal- 
ing to  the  House  collectively,  is  often  productive  of 
most  inconvenient  consequences.^ 

In  consideration   of  his  exalted  position,  the  lord  PoUticai 
chancellor  is  necessarily  a  member  of  the  Privy  Council.  ^^  of 
He  has  always  been  one  of  the  principal  advisers  of  *^^  ®®^ 
the  crown  in  affairs  of  state.     In  former  times,  he  was 
frequently  prime  minister.      The  Earl  of  Clarendon, 
in  the  reign  of  Charles  IE.,  was  the  last  who  occupied 
this  position ;  but  his  successors  in  office  have  invari- 
ably been  leading  members  of  the  cabinet,  and  have 
taken  a  prominent  part  in  the  direction  of  the  national 
councils.' 

In  his  legal  capacity,  the  lord  chancellor  is  the 
highest  judicial  officer  in  the  realm ;  the  visitor  of  all 
hospitals  and  colleges  of  royal  foundation ;  and  the 
general  guardian,  on  behalf  of  the  crown,  of  all  infants, 
idiots,  and  lunatics.  He  issues  writs  for  summoning  and 
proroguing  ParUament,  and  transacts  all  business  con- 
nected with  the  custody  of  the  great  seal  He  presides 
over  the  Court  of  Chancery  ;  and  also  exercises  a  special 
jurisdiction,  conferred  upon  him  by  various  statutes,  as 
original  or  appellate  judge,  in  certain  cases.'  And  it  is 
his  duty  to  take  the  pleasure  of  the  sovereign  upon 
Bills  that  have  passed  the  two  Houses  of  ParUament  and 
await  the  royal  assent.*^ 

Objections  have  frequently  been  urged  against  the 


*  0»mpbell*8  Ohanc.  v.  1,  p.  18.  '  See  Campbell's  Ohanc.  introd.  to 

•  Ih.  pp.  16,  20.  T.  I.  «  lb.  V.  5,  p.  670. 
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Union  of  Combination  of  judicial  and  political  functions  in  the 
Jid^uti.  office  of  lord  chancellor.  But  the  weightiest  authority 
tilJi^^  appears  to  be  in  favour  of  this  apparently  anomalous 
union.  The  late  Sir  Eobert  Peel  has  borne  testimony 
to  the  great  advantage  accruing  to  the  cabinet  in  its 
having  the  assistance  of  the  highest  equity  judge,  and 
to  the  fact  that  there  is  no  proof  of  any  injury  to  the 
interests  of  justice  having  taken  place  in  consequence 
of  the  frequent  changes  of  this  fiinctionary  which  are 
incidental  to  parUamentary  government.  He  was  of 
opinion  that  there  was  no  ground  for  the  apprehension 
that  because  this  office  is  held  upon  a  political  tenure, 
unfit  or  unworthy  persons  might  be  selected  to  fill  it. 
The  peculiar  advantages  of  a  lord  chancellor  to  a  go- 
vernment would  be  wholly  lost,  if  he  were  not  a  man  of 
the  highest  character  and  professional  reputation.  K 
a  ministry  were  to  select  an  inferior  man  as  lord  chan- 
cellor, in  order  to  obtain  thereby  pohtical  aid  apart 
from  professional  service,  they  would  sink  immeasurably 
in  public  estimation,  as  well  as  in  the  opinion  of  the 
bar.  It  would  be  manifestly  to  their  interest  to  choose 
a  man  of  the  highest  character  and  legal  ability,  whose 
political  views  were,  at  the  same  time,  of  the  same  com- 
plexion as  their  own.^ 

There  is  a  very  considerable  amount  of  patronage 
annexed  to  this  office. 
Church  H®  is  the  patrou  of  twelve  canonries,  and  of  all  the 

patronage,  crown  Uvings  {Le.  church  benefices)  of  the  value  of 
twenty  pounds  and  under*  Out  of  these  church  *  hvings ' 
at  the  disposal  of  the  crown,  720  (reduced  to  650  in 
1874  * )  are  in  the  sole  and  indisputable  gift  of  the  lord 
chancellor,  without  its  being  necessary  for  him  to  con- 
sult the  crown  in  regard  thereto ;  and  he  is  free  to 


»>  Sir  R.  Peel,  before  Com«.  on  OflT,  »  2nd  Rep.  Legal  DpU.  Oomm"- 

Salaries,  Evid.  225.  226,  241,  &c.  p.  84.    Com.  Pap.  1874,  v.  24 ;  ift- 

Com.  Pap.  1860,  v.  15.  And  see  ante,  1875,  p.  227.     Com.  Pap.  1875.  v.  30. 
p.  107. 
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dispose  of  these  according  to  his  notions  of  what  is  due 
to  *  reUgion,  friendship,  or  party/  The  remaining  120 
benefices  in  the  king's  books  are  in  the  gift  of  the  prime 
minister^  By  a  stajute  passed  in  1863,  the  lord  chan- 
cellor was  empowered  to  dispose  of  327  of  the  smallest 
of  the  church  livings  in  his  gift  and  to  apply  the  pro- 
ceeds of  the  sale  to  the  augmentation  of  their  value.  A 
return  of  sales  efiected  is  required  to  be  annually  laid 
before  Parliament.^ 

Under  the  Supreme  Court  of  Judicature  Act,  1873, 
Part  v.,  the  appointment  of  officers  in  the  Supreme 
Court  and  High  Court  of  Justice  is  principally  vested  in 
the  lord  chancellor.  Bearing  in  mind  his  position  and 
responsibility  as  a  cabinet  minister,  the  commissioners 
on  legal  departments  reported  their  opinion,  in  18'"4, 
that  it  would  be  advantageous  to  place  all  superior 
appointments  in  the  administrative  departments  of  the 
courts  of  justice  in  the  hands  of  the  lord  chancellor, 
subject  to  the  approval  of  the  prime  minister.^ 

The  weight  and  influence  which  is  attached  to  the 
office  of  lord  chancellor  has  naturally  obtained  for  this 
functionary  a  peculiar  degree  of  independence  in  the 
distribution  of  patronage,  even  in  times  when  the  per- 
sonal wishes  of  the  sovereign  in  such  matters  were 
better  respected  than  they  have  been  since  the  system 
of  parUamentary  government  has  been  matured.  Thus 
we  read  that  George  11.,  upon  his  accession  to  the 
throne,  made  a  great  effort  to  obtain  the  control  of  the 
ecclesiastical  patronage  in  the  hands  of  the  lord  chan- 
cellor. But  Lord  King,  who  then  held  the  great  seal, 
so  strenuously  resisted  this  attempt,  that  his  Majesty 
was  obliged  to  abandon  it.°*     And  it  was  said  of  Lord 

J  Rep.  on    Off.    Salaries,    Evid.  an  account  of  the  beneficial  opera- 

1273,  &c.    Com.  Pap.  1860,  v.  16.  tions  of  this  Act,  see  Hans.  D.  v.  177, 

Hans.  D.  v.  170,  pp.  122,  131 ;  Ld.  p.  226. 

Ohanc.  Westhury,  in  Hans.  D.v.169,  »  2nd  Rep.  Com.  Pap.  1874,  y. 

p.  1919 ;  Campbell's  Ohanc.  v.  1,  p.  24,  p.  683. 
20.  »  Campbell's  Ohanc.  v.  4,  p.  604. 

^  Stat.  26  &  27  Vict.  c.  120.  For 
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f^d^ifiS^^  Chancellor  Eldon  that,  in  the  exercise  of  his  immense 
patronage,  patronage,  Uhe  solicitations  of  the  royal  family  were 
his  chief  embarrassment,*"  An  amusing  story  is  told  of 
the  Prince  Eegent  forcing  his  way  into  Lord  Eldon's 
bedchamber,  where  he  lay  ill  of  the  gout,  and  declaring 
that  he  would  never  leave  the  room  until  he  had  obtained 
the  chancellor's  promise  to  confer  a  mastership  in  chan- 
cery upon  his  friend  Jekyll.  After  a  long  resistance  the 
royal  pertinacity  was  successful,  and  Eldon  gave  in,' 
Upon  another  occasion  Lord  Eldon  was  firmer  in  defence 
of  his  pecuUar  privileges.  A  vacancy  having  occurred 
among  the  puisne  judges,  the  prime  minister  took  it 
upon  himself  to  recommend  a  person  to  the  king  for  the 
office,  whereupon  Lord  Eldon  remonstrated  with  his 
Majesty,  respectfully  claimed  the  right  of  recommenda- 
tion, and  concluded  by  tendering  his  own  resignation. 
This  prompt  proceeding  had  the  desired  effect;  the 
prime  minister  abandoned  his  pretensions,  and  the  chan- 
cellor's nominee  was  appointed.^ 

The  lord  chancellor  is  generally  permitted  to  have 
a  voice  in  the  nomination  of  the  law  officers  of  the 
crown  ;  but  this  is  not  invariably  the  case,  as  the  prime 
minister  would  naturally  expect  that  his  own  views 
should  prevail  in  regard  to  the  filling  up  of  these  im- 
portant political  offices.  Under  any  circumstances,  how- 
ever, the  lord  chancellor  and  the  prime  minister  would 
doubtless  consult  together  on  this  subject.^ 

The  lord  chancellor  is  privileged  to  take  the  royal 
pleasure  upon  the  appointment  of  puisne  judges,  without 
previous  consultation  with  any  minister,  and  himself 
swears  in  the  new  judge.  He  always  informs  the  first 
lord  of  the  treasury  and  the  home  secretary  who  it  is 
that  he  has  selected,  but  rather  by  way  of  information 


■  Campbell's  OhancellorSi  y.  7,  pp.  '  lb.  p.  654. 

658, 665.  ^  See  lb.  v.  5,  pp.  20, 29, 64,230 ; 

•  /6.v.7,p.  655.  V.  7,  p.  660. 
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and  friendly  concert,  and  the  first  lord  would  not  think  ?;^^^^^ 
of  interfering  with  the  proposed  appointment,  unless,  appoint- 
indeed,  it  were  very  objectionable/    He  also  appoints  ™®^^* 
the  chief  judge  in  the  Bankruptcy  CJourt,  and  regulates 
the  proceedings  in  that  Court/    Judges  of  the  County 
Courts  are  appointed  by  the  lord  chancellor,  and  are 
removable  by  him  *  for  inability  or  misbehaviour  in 
office/* 

Under  the  Merchant  Shipping  Act,  1876,  the  lord 
chancellor  is  empowered  to  appoint  and  remove  from 
office,  not  more  than  three  Wreck  Commissioners,  who 
shall  have  the  same  jurisdiction  and  powers  as  were 
conferred  by  previous  Shipping  Acts,  on  *  two  justices/ 
in  the  investigation  of  shipping  casualties. 

Judges  in  Ireland  are  appointed  on  the  recommenda- 
tion of  the  lord-lieutenant,  and  Scotch  judges  by  the 
home  secretary,  who  generally  consults  with  the  lord 
advocate  thereupon/ 

Vice-chanceUors,  lords  justices,  the  chief  justice,  and 
the  chief  baron  of  the  exchequer  are  appointed  upon 
the  recommendation  of  the  first  lord  of  the  treasury, 
with  the  concurrence  of,  after  consultation  with,  the 
lord  chancellor/ 

Puisne  judges  are  generally  selected  from  amongst 
hard-working  chamber  counsel,  not  from  amongst  very 
leading  advocates,  who  usually  endeavour  to  obtain 
seats  in  the  House  of  Commons,  with  an  eye  to  the 
highest  honours  of  their  profession."^   Puisne  judges  are 


'  Campbell's  Chanc  v.  8,  pp.  67,  Com.  Pap.  1876,  v.  80. 
210.    Sir  R.  Peel,  in  Rep.  ofCom*.  •  Rep.  on  Off.  Sal.  Evid.  1388. 

on  Off.  Salaries,  Evid.  1337,  2871.  1842.    Com.  Pap.  1860,  v.  16 ;  and 

Com.  Pap.  1860,  v.  16.     Autobio-  see  Hans.  D.  v.  220,  p.  486. 
grapby  or  Ld.  Brougbam,  v.  3,  p.  "  lb.  1841.      And  see  Corresp. 

846.    Ed.  Rev.  v.  136,  p.  647.  WilL  IV.  ^ith  Earl  Grey,  t.  1,  p.  50. 

•  32  &  83  Vict.  c.  71,  sees,  61-79.  Hans.  D.  v.  209,  p.  448. 

*  9  &  10  Vict.  c.  96,  sees.  9, 18.  "  Rep.  on  Off.  Sal.  Evid.  1609, 
Hans.  D.  v.  209,  p.  440;    Min.  of  1614-1616.    Com.  Pap.  1860,  v.  16. 
Evid.  Legal  Dpts.  Comm°.  p.  489. 
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seldom  promoted ;  although  they  undoubtedly  include 
among  their  number  men  who  are  qualified  to  fill  the 
highest  judicial  offices,  and  sometimes,  under  peculiar 
circumstances,  they  are  chosen  to  fill  the  chief  places  in 
the  courts  to  which  they  severally  belong/ 

There  were  formerly  a  number  of  sinecure  places 
attached  to  the  courts  of  law,  in  the  gift  of  the  judges ; 
and  though  most  of  them  have  been  abolished,  several 
still  remain,  which  are  in  the  gift  of  the  chiefe  of  the 
courts.  The  puisne  judges  have  no  patronage,  strictly 
so  called,  except  the  right  of  appointing  their  marshals 
during  the  time  they  are  on  circuit.  They  have  also 
the  appointment  of  revising  barristers,  but  they  are 
bound  to  select  for  this  office  men  who  are  specially 
qualified.  And  should  the  clerkship  of  assize  fall 
vacant,  the  judge  presiding  at  the  time  has  the  appoint- 
ment.^ 
Legal  pen-  Until  the  year  1866,  the  lord  chancellor  possessed 
fiions.  ^^^  power,  under  certain  Acts  of  Parliament,  of  granting 
various  pensions  in  the  Courts  of  Chancery,  Lunacy, 
and  Bankruptcy,  which  were  paid  out  of  funds  under 
the  lord  chancellor's  control.  But  by  the  Act  29  &  30 
Vict.  c.  68,  the  practical  responsibility  and  control  in 
regard  to  the  grant  of  pensions  to  all  persons  (save  only 
the  judges)  who  may  hold  offices  connected  with  the 
administration  of  justice  in  the  courts  aforesaid,  is 
vested  in  the  treasury,  and  must  be  administered  in 
accordance  with  the  provisions  of  the  Superannuation 
Acts." 

In  order  to  insure  the  due  administration  of  justice 

ment^of"    throughout  tlic  kingdom,  much  depends  upon  the  effi- 

r^^       ciency  and  good  conduct  of  the  local  magistracy.     The 

right  of  appointing  magistrates  in  counties,  in  England, 

'  Eep.  on  Off.  SaL  Evid.  1355,  clerk  of  assize,  Hans.  D.  y.  192,  pp. 

1360,  1361;    and  see   cases  cited,  343,497. 

1850.  •  Hans.  D.  v.  181,  p.  428.    3rd 

r  lb,  1677-1680, 1740.  See  a  de-  Rep.  Com*.  Pub.  Acts.  Com,   Pap. 

bate  on  the  appointment  of  a  certain  1871,  y.  11,  p.  451. 
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devolves  upon  the  lord  chancellor  (except  in  Lancashire, 
where  it  is  exercised  by  the  chancellor  of  the  duchy), 
who  is  responsible  to  Parliament  for  the  exercise  of  the 
royal  prerogative  in  the  appointment  or  removal  of  all 
magistrates.*  But  as  he  cannot  be  aware  of  the  persons 
suitable  for  this  office  throughout  the  kingdom,  it  is 
customary  for  him  to  receive  suggestions,  or  to  consult 
with  the  lord-lieutenants  of  the  county  (as  custos  rotur 
loimnif  in  respect  to  every  new  commission  of  the  peace 
that  may  be  issued  by  him. 

A  lord-lieutenant  was  essentially  a  military  officer,  and  responsi- 
ble for  the  efficiency  and  discipline  of  the  militia  and  other  reserve 
forces  of  the  Crown  in  his  own  county,  over  which,  by  constitutional 
usage  and  statutory  authority,  he  had  the  chief  command,  communi- 
cating with  the  War  Office  in  regard  to  the  same.*'  The  same  func- 
tionary, as  cuMo8  rottUartian,  is  a  civil  officer,  responsible  for  the 
preservation  of  order  and  the  due  administration  of  justice  in  hiis 
county,  and  in  that  capacity  he  properly  communicates  with  the 
Home  Office.^  By  the  Act  of  1871,  the  power  over  the  militia, 
heretofore  exercnsed  by  lords-lieutenants,  is  transferred  to  the  home 
secretary.  But  the  advice  and  assistance  of  the  lords-lieutenants 
are  still  required,  in  r^ard  to  first  appointments  in  the  militia,  and 
generally  in  dealing  with  the  auxiliary  forces.^ 

He  is  not  bound  to  accept  anyone  thus  recommended, 
and  may,  if  he  thinks  fit,  consult  members  of  Parlia- 
ment, or  others,  upon  whose  judgment  he  can  rely  to 
assist  his  choice.  In  like  manner,  with  regard  to 
borough  magistrates,  while  technically  the  lord  chan- 
cellor is  equally  responsible  for  these  appointments,  it 
is  customary  for  him  to  confer  with  the  home  secretary 
on  the  subject,  upon  whom  rests,  in  fact,  the  full  re- 
sponsibility for  the  selection  of  individuals  to  compose 
the  borough  magistracy.     To  assist  his  choice  when 

•  See  ante,  voL  1,  p.  581 ;    and  •  Hans.  D.  v.  204,  p.  1483 ;  v. 

Lord  Campbell'sjudgment,  in  Harri-  205,  p.  734. 

son  V.  Bush,  5  EUis  and  Blackb.,  p.  ^  Olode,  Mil.  Forces,  ▼•  1>  P-  281. 

851.  •  Hans.  D.  v.  207,  p.  1660;   v. 

^  Hans.  D.  v.  201,  pp.  1270, 1695,  212.  pp.  4, 120,  285.    See  Acts  34  & 

on  the  office  of  Lord-Lieatenant  and  85  Vict.  c.  86,  sec.  6 ;  38  &  39  Vict, 

his  deputies,  the  Law  Mag.  H.  8.  y.  c  69. 
14,  pp.  44-62. 
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necessary,  it  is  not  unusual  for  the  home  secretary  to 
confer  with  local  town-councils  on  the  subject.  Magis- 
trates'ought  not  to  be  selected  on  account  of  their 
party  pohtics,  but  such  only  should  be  appointed  as  are 
duly  qualified  to  discharge  the  important  duties  en- 
trusted to  them.  If  men  of  one  particular  party  are 
exclusively  admitted  to  this  responsible  office,  though 
justice  itself  may  not  be  corrupted,  the  administration 
of  it  may  be  subjected  to  doubt  and  suspicion.  Govern- 
ments generally  have  endeavoured  to  act  upon  the 
principle  that  amongst  the  local  magistracy  there  should 
be  an  admixture  of  the  principles  of  both  parties. 
Where  a  contrary  practice  has  been  followed  by  any 
administration,  it  has  resulted  in  the  endeavour,  on  the 
part  of  their  successors  in  office,  to  redress  the  balance 
and  to  restore  a  due  representation  of  the  rival  parties 
in  the  state,  without  placing  upon  the  commission 
men  who  have  been  conspicuous  for  violent  party 
conduct.' 

Police  magistrates,  althotigh  they  have  a  more  extended  and  im- 
portant jurisdiction,  are  also  appointed  and  removable  at  the  pleasure 
of  the  crown.  When  the  Metropolitan  Police  Courts  BiU  was  under 
the  consideration  of  the  House  of  Commons,  a  clause  therein,  per- 
mitting police  magistrates  to  be  *  superseded  at  the  discretion  of  the 
tecretary  o/skUe^'  was  amended  by  inserting  '  her  Majesty,'  in  lieu  of 
the  secretary,  as  being  more  constitutional,  and  a  greater  safeguard 
against  the  arbitrary  exercise  of  power.<^  A  similar  usage  prevails 
in  the  appointment  of  magistrates  in  Ireland.^ 

Dismissal         The  dismissal  of  magistrates  from  the  commission  of 

tra^^*    the  peace  takes  place  upon  the  discretion  and  responsi- 

biUty  of  the  lord  chancellor.     If  he  can  satisfy  himself 

that  good  grounds  exist  for  the  exercise  of  this  power, 

there  is  no  appeal  from  his  decision.*    While  he  would 

'  See  Mir.  of  Pari.  1835,  p.  40;  v.  232,  p.  1205. 
1838,  pp.  5284,  5564.    Hans.  D.  v.  *  lb,  v.  108,  p.  961.    For  cases  of 

62,  pp.  506,  514;  lb.  t.  63,  p.  125 ;  Pari,  interference  with  appointments 
T.  22 2 f 


p.  553.  and  dismissal  of  magistrates,  see  ante. 

•  jttir.  of  Pari.  1889,  p.  4388.  v.  1,  p.  581, 

»»  Hans.  D.  v.  221,  p.  747,  and  lb. 


allow- 
anoes. 
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generally  consult  with  the  lord-lieutenant  of  the  county 
before  removing  anyone  from  the  commission  of  the 
peace,  it  is  nevertheless  his  duty  to  act  upon  his  own 
judgment.  Magistrates  guilty  of  misconduct  have  occa- 
sionally been  suspended  for  a  time,  as  a  secondary 
punishment  less  severe  than  dismissal.  The  constitu- 
tionality of  this  practice,  although  doubted  by  some, 
has  been  confirmed  upon  the  high  authority  of  Lord 
St.  Leonards.^ 

The  selection  of  persons  for  the  degree  and  dignity 
of  serjeants-at-law  was  made  by  the  lord  chancellor, 
until  1875,  when  that  ancient  office  was  abohshed.^ 

Magistrates  in  Ireland  are  appointed  and  removed 
from  office  by  the  lord-lieutenant,  acting  upon  the  advice 
of  the  Irish  lord  chancellor.* 

The  salary  of  the  lord  chancellor  is  fixed  by  law  at  Pecuniary 
the  sum  of  10,000Z.  per  annum,  in  lieu  of  fees,  and  in- 
clusive of  compensation  for  his  services  as  Speaker  of 
the  House  of  Lords."  He  is  entitled  to  a  pension  of 
5,000Z.  per  annum  on  retirement  from  office,  without 
any  limitation  as  to  the  time  he  has  served  ;  provided 
only  that  if  he  again  accept  of  any  salaried  office,  the 
amount  of  the  pension  should  be  merged  therein,  so 
long  as  he  may  hold  the  same.*"  Ordinary  judges  are 
obliged  to  serve  for  a  number  of  years  to  entitle  them 
to  a  pension ;  but  in  the  case  of  the  lord  chancellor  this 
allowance  is  regarded  as  part  of  the  inducement  to  a 
man  of  the  highest  legal  reputation  to  leave  his  profes- 
sion and  embark  in  political  life,  with  the  liability,  at 
any  time,  of  being  deprived  of  office  upon  a  change  of 
ministry.  As  there  is  no  limitation  of  the  number  of 
ex-lord  chancellors  who  may  be  in  a  receipt  of  pensions 
at  the  same  time,  there  have  been  instances,  in  our 

J  Hans.  D.  y.  126,  p.  20.  the  emoluments  formerlj  enjoyed  by 

^  lb,  V,  224,  p.  19.  the  lord  chanoellor :  see  Com.  Pap. 

»  lb,  V.  219,  p.  612.  1880-81,  v.  8,  p.    446.     Amould, 

»  By  14  &  16  Vict,  c  83,  sec.  17.  Life  of  Denman,  ▼.  1,  p.  888. 
This  is  a  considerable  reduction  of         »  2  &  8  Will.  IV.  c.  Ill,  sec.  S« 
VOL.  II.  3  G 
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own  day,  of  five  retired  chancellors  enjoying  pensions 
together.** 

The  Law  Oncers  of  the  Crown. 

Crown  law        '^^^  attomey-gcneral,  and  the  solicitor- general,  are  the 
officers,      advisers  of  the  crown  in  all  cases  of  legal  diflSculty,  in- 
cluding those  which  arise  in  the  departments  of  the  Privy 
Council  and  of  the  secretaries  of  state  for  foreign  and 
colonial  affairs,  where   the  questions  are  often  of  a 
mixed  nature,  involving  points  of  civil  and  international 
law.P    They  also  advise  in  the  framing  of  royal  pro- 
clamations and  of  orders  in  council. 
Attome  .         ^^^  attorney-  and   solicitor-general  (sometimes  in 
andsoUci-  coujunction  with   other   professional  men)  advise  the 
^^^"     heads  of  the  other  departments  of  state  in  matters  re- 
lating to  common  or  municipal  law,  and  in  r^ard  to 
all  prosecutions  proposed  to  be  instituted  against  public 
offenders.     They  conduct  the  prosecution  or  defence  in 
all  cases  where  proceedings  are  instituted  for  or  against 
any  public  department  or  servant  of  the  crown,  or  in 
obedience  to  the  orders  of  either  House  of  Parliament.*' 
As  the  representative  of  the  crown  in  the  courts, 
the  prosecution  of  all  public  offenders  is  entrusted  to 
the  attorney-general.     All  offences  which   disturb  the 
peace  or  affect  the  welfare  of  the  community  are  con- 
sidered as  committed  either  against  the  king's  peace  or 
against  his  crown  and  dignity.     For,  though  they  seem 
to  be  rather  offences  against  the  public,  yet,  as  the  king 


•  Rep.  on  Off.  Salaries,  Evid.  223  of  the  facte  of  the  case,  the    Id.- 

-231,2210.    Com.  Pap.  1850,  V.  15.  chanceUor    apologised   for  the    lan- 

Macaulay.  Hist,  of  Eng.  v.  6,  p.  258.  guage  used  by  his  colleagaee.     lb.  p. 

As  to  ex-lord  chancellors  serving  as  864 ;  v.  225,  p.  1237;  v.  226,  p.  61. 
paid  arbitrators,  see  Hans.  D.  y.  210,  ^  For  metnod  observed  in  taking 

p.  967  ;  V.  211,  p.  1685  ;  y.  213,  p.  opinion  of   the  law  officers  of  the 

708.  The  practice  was  objected  to  by  C  rown  upon  any  legal  question,  see 

Mr.  Qladstone  and  by  the  attorney-  British  counter  case  under  Treaty  of 

general,  in  the  H.  of  C,  on  the  erro-  Washington  of    1871.    Com.    Pap. 

neous  idea  that  it  was  mere  private  1872,  v.  69. 

business     Ih,  v.  217,  pp.  323-328.  «»  May,  Pari  Pi»c  Ed.  188S,  p. 

On  hearing  Lord  Cairns^  explanation  95. 
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is  chief  magistrate  of  the  nation,  he  stands  as  the  repre-  Attorney- 

^^  And  solici** 

sentative  of  the  state  and  community,  and  as  such  is  the  tor-gen- 
proper  prosecutor  (as  well  as  pardoner)  of  all  public  ^^' 
offences  and  breaches  of  the  peace ;  and  these  prosecu- 
tions he  conducts  through  his  attorney-general.  In  all 
proceedings  at  law,  or  in  equity,  which  involve  the 
security  of  the  crown,  the  maintenance  of  the  royal 
dignity,  or  the  proper  discharge  of  the  kingly  functions, 
the  attorney-general  is  the  leading  advocate.  In  prose- 
cutions for  seditious  libels  he  is  privileged  to  put  a  man 
immediately  upon  his  trial,  by  filing  what  is  called  an 
*  ex  officio  information,'  without  preferring  an  indictment 
or  moving  a  court  on  affidavit  for  a  criminal  informa- 
tion.' 

The  attorney-  and  solicitor-general  also  jointly  ap- 
prove of  all  charters  granted  by  the  crown  to  municipal 
or  other  bodies. 

They  formerly  exercised  a  separate  discretion  in  ad- 
vising the  crown  upon  applications  for  letters  patent  for 
inventions." 

The  attorney-general  hears  all  applications  upon 
petitions  referred  to  him  by  the  home  secretary  from 
persons  claiming  dignities  or  peerages,  and  reports 
thereon  to  the  crown ;  and  upon  *  petitions  of  right '  on 
a  similar  reference.  He  files  informations  in  the  Ex- 
chequer to  obtain  satisfaction  for  any  personal  wrong 
committed  on  the  possessions  of  the  crown,  and  con- 
ducts suits  for  the  protection  of  charitable  endowments 
in  which  the  Queen  is  entitled  to  interfere.  He  stands, 
in  fact,  in  the  personal  relation  of  attorney  to  his  sove- 
reign, and  appears  in  her  behalf  in  all  courts  where 
the  interests  of  the  crown  are  in  question.*  And  there 
are  various  duties  which  the  attorney-general  has  to 

'  See  able  statement  of  principles    man,  v.  1,  p.  368. 
which  should  govern^  ex-qfficio  prose-  "  See^xw*,  p.  824. 

cutionsfor  libel, prepared bvAtt.-Qen.  *  Murray's  Handbook,  pp.  94-96. 

Denman,  in  1832,  for  the  information    Dodd*8  Manual  of  Dignities,  pp.  334^ 
of  Will.  IV.    Amould,  Life  of  Den-    338. 

8e2 
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Attorney,  perform  on  his  own  responsibility,  or  on  the  motion  of 

And  solici*  k  */ 

tor-gen.     a  judge,  and  without  any  interference  or  direction  by 
®'^*  the  executive  government."*     The  solicitor-general  par- 

ticipates in  the  labours  of  his  colleague,  and  in  the 
absence  of  the  attorney-general,  or  during  a  vacancy 
of  his  office,  is  empowered  to  do  every  act  and  execute 
every  authority  of  the  attorney-general,  his  powers 
being  co-ordinate/ 

Neither  of  these  functionaries  can  be  employed 
against  the  crown  or  its  officers  in  any  cause,  civil  or 
criminal;  but  in  ordinary  cases,  between  one  subject 
and  another,  they  are  frequently  retained,  where  the 
matter  in  dispute  is  sufficiently  important  to  warrant 
the  expense.  The  attorney-general  is  considered  to  be 
the  leader  of  the  bar ;  and  such  an  office  is  sure  to 
bring  him  considerable  private  practice,  if  he  .have  time 
to  undertake  it. 

One  who  has  not  held  the  office  can  have  no  con- 
ception of  the  labours  of  an  attorney-general.  In 
addition  to  his  public  duties  he  has  to  prepare  himself 
for  his  private  practice.  During  a  session  of  Parliament 
he  is  kept  officially  at  the  House  of  Commons  until  a 
late  hour  of  the  night,  and  is  obliged  to  be  in  court, 
during  term  time,  at  an  early  hour  on  the  following 
morning.'' 

The  attorney-general  is  summoned  to  tbe  House  of  Lords  by  a 
writ,  the  same  as  that  of  a  peer,  excepting  that  it  omits  the  words 
'  ad  consentiendum.'  On  the  trial  of  a  peer  he  sits  without  the  bar, 
if  a  member  of  the  House  of  Ck)mmons,  and  within  the  bar  if  he  is 
not.  If  he  returns  his  writ,  he  may  sit  on  the  woolsacks  ;  but  then 
he  is  precluded  from  pleading  in  any  private  cause  at  the  bar.  From 
1620  to  1670  he  was  excluded  from  the  House  of  Commons.  Since 
then  he  has  always  had  a  seat  therein,  unless  casually,  since  the  Re- 
form Bill,  from  the  difficulty  of  securing  his  election.' 


«  Hans.  D.  v.  216,  p.  1064.    See  1796.  Com.  Pup.  1860,  ▼.  16;  Hans. 

anUy  vol.  1,  p.  676.  D.  v.  211,  p.  263. 

*  See  Wilkes  v,  the  King, inWil-  >  See  anUf  pp.  Ill  &  293.     Hats. 
snot's  Opinionn,  326-340.  Prec.  ▼.  2.  p.  26. 

•  Rep.   on  Off.    Salaries,    Evid. 


seuce  in 
iar 
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The  presence  of  the  law  officers  of  the  crown  in  the  Their  pre 
House  of  Commons  is,  as  has  been  already  remarked,  of  p^^^ 
immense  advantage  to  the  working  of  parliamentary  ^^^ 
government/  It  is,  therefore,  of  the  greatest  importance 
that  these  offices  should  be  conferred  upon  men  of  un- 
disputed legal  eminence,  who  at  the  same  time  possess 
the  confidence  of  the  country,  and  are  able  to  command 
a  seat  in  Parliament.  Lord  John  Russell  has  shown  it 
to  have  been  the  uniform  practice,  in  the  working  of 
the  British  constitution,  to  require  the  assistance  of  the 
first  lawyers  in  the  country  in  the  House  of  Commons, 
and  afterwards  to  promote  them  to  the  highest  situa* 
tions  on  the  bench,  and  by  this  means  to  induce  the 
best  legal  talent  to  find  its  way  into  Parliament.  He 
has  also  asserted  that,  while  in  theory  it  may  seem  to 
be  objectionable  that  a  poUtical  career  should  be  the 
avenue  to  the  judicial  ermine,  yet  in  practice  no  evil 
results  have  followed;  for  that,  reviewing  the  legal 
history  of  the  country,  it  is  impossible  to  point  out  any 
traces  of  political  partiality  in  those  who  have  been 
promoted  from  seats  in  Parliament  to  preside  over  our 
courts  of  law  and  equity.' 

Upon  a  vacancy  occurring  in  the  office  of  attorney- 
general,  the  solicitor-general  is  almost  invariably  ap- 
pointed to  fill  it ;  wherefore  these  two  offices  are 
naturally  regarded  as  certain  steps  to  the  highest  pro- 
fessional honours  in  the  state.  The  attorney-general  of 
the  day  is  considered,  by  general  usage,  to  have  a  pre- 
sumptive right  to  be  appointed  to  the  highest  judicial 
functions.  It  is  a  rare  occurrence,  though  not  alto- 
gether unprecedented,  for  the  attorney-  or  solicitor- 
general  to  accept  a  puisne  judgeship.  The  opinion  of 
the  bar  is  opposed  to  the  attorney-general  accepting 
such   an   appointment,   and  upon  one  occasion  it  was 


'  See  anf.e  p.  465. 

•  Rep.  on  Off.  SbI.  Evid.  1360-1372.    Com.  Pap.  I860,  v.  15. 
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declined,  on  the  ground  that  it  was  not  of  sufficient 
dignity  for  an  ex-attomey-general.* 
Rpniuncr.  Formerly  there  was  no  salary  attached  to  the  office  of 
attorney-  or  solicitor-general.^  The  committee  on  official 
salaries  in  1850  recommended  that  they  should  be 
allowed  a  salary,  in  lieu  of  fees.  The  emoluments  of  the 
law  officers  of  the  crown  were  derived  from  fees  which 
they  receive  for  all  official  opinions,  prosecutions  and  re- 
ports. The  fees  are  much  less  than  those  often  obtained 
from  private  practice  ;  although  it  is  probable  that  the 
number  makes  up  for  the  inadequate  amount.  The 
official  income  of  the  attorney-general  was  said  to 
have  averaged  somewhat  over  10,000Z.  a  year,**  but  he 
is  necessarily  obliged  to  relinquish  much  lucrative 
private  practice.  The  solicitor-general's  emoluments 
were  not  much  less  than  those  of  his  colleague,  and 
were  derived  from  the  same  source.  But  they  both 
perform  many  duties  for  the  government  for  which 
they  receive  no  remuneration. 

By  a  treasury  minute  of  December  14,  1871,  con- 
firmed by  the  Law  Officers'  Fees  Act,  1872,  the  crown 
law  officers  are  henceforth  to  be  paid  by  salary  in  lieu 
of  fees,  and  their  official  fees  paid  over  to  the  Consoli- 
dated Fund.^  The  attorney-general  to  receive  7,000/. 
and  the  solicitor-general  6,000/.  a  year,  with  an  addi- 
tional 20  per  cent,  for  contentious  business.*  On  June 
21,  1872,  a  motion  was  made  in  the  House  of  Commons 
that  this  minute  should  be  cancelled,  on  the  ground 
that  more  radical  changes  were  required ;  but  it  was 
negatived  on  division.'  The  above-named  salaries  are 
now  annually  voted  by  ParUament.^     A  departmental 


•  Wellington  Deep.  Srd  S.  v.  6,  •  lb,  v.  7,  p.  99  n.    Hans.  D.  ▼. 
pp.  180. 189.  203.    Rep.  on  Off.  Sal.    208.  p.  991 ;  v.  206,  p.  1414. 

Evid.  1349-1362,  1617.    Com.  Pap.  *»  35  &  36  Vict.  c.70. 

1 850,  ▼.  15.  Hans.  D.  v.  209,  pp.  734,  •  Hans.  D.  v.  211 ,  p.  262. 

746.  '  lb.  V.  212.  p.  47. 

*  See  Campbell's  Chanc.  v.  4,|).  »  Civ.  Serv.  Est.  1887-8,  p  198. 
614  n. 
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committee  in  1875  recommended  that  for  *  contentious 
business '  therein  expressly  defined,  the  law  officers  shall 
receive  fees,  according  to  professional  usage.**  This  has 
been  agreed  to  by  the  government.' 

When  the  attorney-  and  solicitor-generals  are  desired 
to  attend  upon  the  home  secretary  (who  is  their  supe- 
rior officer)  for  ordinary  consultation,  they  make  no 
charge.*  And  no  law  officer  of  the  crown,  when  a 
member  of  Parliament,  receives  any  fee  or  emolument 
for  preparing  or  supporting  any  measure  before  Parlia- 
ment.^ At  the  same  time,  if  a  Bill,  whether  introduced 
by  government  or  by  a  private  member,  is  referred  to 
the  law  officers  of  the  crown  to  consider  whether  it 
involves  any  question  as  to  the  rights  of  the  crown, 
this  is  considered  as  part  of  their  official  duty,  and  as 
entitling  them  to  a  fee,  as  their  necessary  official  remu- 
neration.* 

George  m.,  in  1788,  laid  down  a  rule,  which  has  Honours 
ever  since  been  observed,  that  the  attorney-  and  solicitor-  quette! 
general,  as  also  the  judges,  if  not  *  honourable '  by  birth, 
shall  have  the  dignity  of  knightood  conferred  upon 
them.""  It  is  also  customary  to  confer  the  rank  of 
queen's  counsel  upon  any  person  who  is  appointed  a 
law  officer  of  the  crown,  in  order  that,  when  he  retires 
from  office,  he  may  not  be  reduced  to  the  ranks."  By  the 
etiquette  of  the  bar,  one  who  has  served  as  attorney-  or 
solicitor-general  cannot,  after  relinquishing  office,  again 
go  on  circuit,  though  he  may  return  to  other  branches 
of  his  profession.  On  one  occasion,  where  an  attorney- 
general  had  accepted  a  puisne  judgeship,  he  expressly 
stipulated  that  he  should  not  be  obliged  to  travel  cir- 
cuit, but  finding  that  such  a  stipulation  could  not  be 


«"  Com.  Pap.  1877,  v.  27,  p.  1.  »  Hans.  D.  v.  161,  pp.  2191,2347 

*  Hana.  D.  v.  2M,  p.  1760.  -2362. 

J  Rep.  on  Off.  Sal.  Evid.  1720,  «  Walpole's  Perceval,  v.  1,  p.  88. 

1791-1800.     Com.  Pap.  1860,  v.  15.  Campbell's  Ohanc.  v.  5,  p.  504  n, 
^  Mir.  of  Pari.  1830,  p.  427.  "  lb.  p.  403. 
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carried  out,  he  was  obliged  to  accept  of  the  inferior 
office  of  master  in  chancery.** 
TMiure  of  The  attorney-  and  solicitor  general  are  appointed  by 
letters  patent,  during  pleasure.  They  are  nominated  to 
office  by  the  prime  minister,  after  considtation  with  the 
lord  chancellor,  whose  opinion  would  naturally  have 
great  weight  in  the  selection  of  these  important  func- 
tionaries.P  They  are  expected  to  have  seats  in  the 
House,  and  their  tenure  of  office  depends  upon  that  of 
the  administration  of  which  they  form  a  part. 
Pfttent  Prior  to  1883  the  Patent  Office  was  subordinate  to 

Odice.  ^y^Q  attorney-  and  solicitor-general,  who  were,  ex  officio^ 
two  of  the  commissioners  of  patents ;  and  the  appoint- 
ments in  that  office  were  made  by  the  attorney-general.'* 
By  the  Act  43  &  44  Vict.  c.  10  the  preparation  of  war- 
rants for  letters  patent,  and  the  custody  of  documents 
on  this  subject,  were  transferred  to  the  clerk  of  the 
crown  in  chancery.  But  in  1883  the  Patent  Office  was 
placed  under  the  direct  control  of  an  officer  called  the 
comptroller-general  of  patents,  &c.,  who  acts  under  the 
superintendence  and  direction  of  the  Board  of  Trade.' 
Queen's  The  Queen*8  Advocate-General  was  a  member  of  the 

gBD^EO^  College  of  Advocates,  appointed  by  letters  patent.  He 
advised  and  acted  as  counsel  for  the  crown  in  questions 
relating  to  civil,  canon,  and  international  law.  It  was 
his  duty  to  prosecute  or  defend  on  the  part  of  the  crown 
in  all  cases  tried  in  the  High  Court  of  Admiralty, 
Though  holding  office  during  pleasure,  he  was  not  re- 
garded as  a  poUtical  officer,  or  removed  upon  a  change 
of  administration.  But  the  office  was  abolished  in 
1872,  and  its  duties  transferred  to  the  treasury  solicitor, 
and  to  the  law  officers  of  the  crown  (aided  by  a  per- 
manent counsel  to  the  attorney-general,  &c.)  and  also 

°  Rep.  on  Off.  Salimee,  Eyid.  1617,  pointmenta  in  the  Patent  Office  were  in 

1798,  1802.    Com.  Pap.  1850,  y.  16.  the  gift  of  the  lord  chancellor,  who  was 

'  See  ante,  p.  812.  the  eenior  comminaioner. 

4  Murray's  Handbook,  p.  95.  Bat  '  40  &  47  Vict.  c.  57,  8.  82 ;  and 

Parkinson  states  (p.  121)  that  ap-  ante,  p.  797. 
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to  the   legal   assistant-under-secretary  at   the  Foreign 
Offica" 

The  attention  of  Parliament  has   been   frequently  Depart- 
directed  to  the  expediency  of  establishing  a  Department  i^bUc 
of  Public  Justice,  to  be  presided  over  by  a  responsible  J^^ic©- 
minister  having  a  seat  in  Parliament ;  and  to  the  pro- 
priety, in  connection  therewith,  of  making  better  pro- 
vision for  drafting  and  superintending  the  progress  of 
public  Bills  through  Parliament,  especially  such  Bills 
as  may  be  introduced  by  the  government. 

In  the  year  1854,  a  departmental  committee  of  enquiry  into  the 
establishment  of  the  Irish  Office,  in  London  and  Dublin,  adverting 
to  the  question  of  retaining  a  counsel  for  this  office  in  London — a 
functionary  hitherto  chiefly  occupied  in  drawing  Bills  for  Parliament 
connected  with  Ireland,  and  assisting  in  the  preparation  of  other 
government  Bills — recommended  the  consolidation  of  the  offices  of 
counsel  to  the  Irish  Office,  and  of  solicitor  for  Scotland,  with  that  of 
the  counsel  at  the  Home  Office,  and  the  employment  of  the  latter 
functionary  to  draw  or  arrange  the  Bills  of  the  different  public  de- 
partments of  the  United  Kingdom,  receiving,  when  necessary,  the 
assistance  of  the  law  officers  in  Parliament  for  the  Scotoh  or  Irish 
Bills.^  The  office  of  counsel  to  the  Irish  Office  was  abolished,  but  no 
measures  were  taken  to  create  the  new  consolidated  office,  as  above 
recommended." 

In  the  session  of  1855,  the  Select  Committee  of  the  House  of 
Commons  on  Public  Prosecutors  reported  to  the  House  the  opinions 
of  Lord  Brougham,  of  the  lord  advocate  (MoncrieflE),  of  Sir  A.  Cock- 
bum  (attorney-general),  and  of  Mr.  Waddington,  under-secretary 
of  the  home  department,  in  favour  of  the  appointment  of  a  re- 
sponsible minister  of  justice,  with  a  seat  in  Parliament.^ 


•  Murray's  Handbook,  pp.  94,  95.  necessary.  Civ.  Serv.  Est.  1888-9, 
Hans.  D.  v.  213,  p.  43.  Com.  Pap.  p.  97.  They  are  required  to  draft  all 
1877,  V.  27,  p.  1.  Civ.  Serv.  Est.  Government  Bills.  Rep.  Com*,  on 
1877-8,  p.  164.  Hans.  D.  v.  234,  p.  Acts  of  Pari.  Evid.  p.  8.  Com.  Pap. 
1760.    See  Irish  L.  T.  v.  6,  p.  180.  1876,  v.  8.   A  *  draftsman  of  bills  for 

*  Com.  Pap.  1864,  v.  27,  pp.  116-  the  Irish  Government '  is  attached  to 
118.  the  Chief  Secretary  for  Ireland's  Of- 

"  Hans.  D.  v.  141,  p.  1084.    Sir  fice,  in  Dublin,  with  a  salary  of  600/. 

H.  Thring  was  appointea  *  parliamen-  a  year ;  Civ.  Serv.  Est  1888-9,  p.  192. 

tary  counsel,*  with  a  salary  risingfrom  "  Com.  Pap.  1864-6,  v.  12,  p.  291 , 

2,600/.  to  8,000/.  per  ann.    He  was  See  a  communication  from  the  Law 

allowed  a  permanent  assistant,  who  Amendment  Society,  recommending 

receives  from  1,SKX)/.  to  2,000/.  a  year,  the  appointment  of  a  public  prosecu- 

and  has  as  many  clerks  as  may  be  tor,  in  the  Law  Times,  Jan.  2, 1869, 
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Depart-  By  the   Prosecution  Offences  Act,  1879,   a  director  of  public 

ment  of       prosecutions  was  authorised  to  be  appointed.' 

Justice.  ^^  February  12,  1856,  Mr.  Joseph  Napier,  who  was  a  member 

of  the  select  committee  above  mentioned,  moved  a  resolution  in  the 
House  of  Commons,  to  affirm  that,  '  as  a  measure  of  administrative 
reform,  provision  should  be  made  ybr  an  efficient  amd  responsible 
Department  of  Public  Justice^  with  a  view  to  secure  the  skilful  pre- 
paration and  proper  structure  of  Parliamentary  Bills,  and  promote 
the  progressive  amendment  of  the  laws  of  the  United  Kingdom.' 
The  government  generally  appeared  to  incline  favourably  to  this 
proposition,  but  deprecated  the  hasty  attempt  to  create  a  new  cabinet 
minister  with  such  extensive  powers.  FinaUy,  Mr.  Napier  withdrew 
his  motion,  and  moved  another,  omitting  the  words  (in  italics)  con- 
cerning the  Department  of  Public  Justice,  which  was  agreed  to  by 
the  House  without  a  division.^ 

Shortly  afterwards,  the  Statute  Law  Commissioners,  in  their 
second  report,  recommended  the  appointment  of  a  responsible  officer, 
with  a  staff  of  assistants,  to  report  on  every  Bill  introduced  for  the 
alteration  of  the  law,  and  to  assist  in  the  proper  framing  of  such 
Bills  ;  and  the  government  expressed  their  intention  of  giving  effect 
to  this  recommendation.' 

On  February  12,  1857,  Mr.  Napier  moved  an  address  to  the 
Queen  that  she  would  be  pleased  to  take  into  consideration,  as  an 
urgent  measure  of  administrative  reform,  the  formation  of  a  sepa- 
rate and  responsible  Department  for  the  Affairs  of  Public  Justice. 
The  government  consented  to  this  motion,  but  with  an  intimation 
that  they  would  endeavour  to  carry  it  out,  not  by  creating  a  new 
minister  of  justice,  but  rather  by  attaching  the  proposed  new  depart 
ment  to  some  existing  branch  of  the  executive ;  and  the  address  was 
agreed  to.^  On  February  16,  the  Queen's  answer  to  the  address  was 
reported,  that  she  would  '  give  directions  that  the  subject  may  re- 
ceive the  attentive  consideration  which  its  importance  demands.' ' 
Mr.  Napier  was  afterwards  appointed  chancellor  of  Ireland ;  and 
when  he  left  the  House  of  Commons  no  other  member  pressed  this 
question  upon  the  notice  of  government.^     But  it  continued,  as 

p.  164.  lb.  Sept.  11,  1860,  p.  350.  JawT.  Jan.  3. 1880,  and  Oct.  13,1883. 
AIbo  correspondence,  in   1872    and  '^  Hans.  D.  v.  140,  pp.  614-668. 

1873,  with  suggestions  to  the  home  *  Ih,  y.  143,  p.  1086;  v.  144,  pp. 

secretary  upon  t  he  Public  Prosecutors  84,  451 ,  489.    But  the  proposed  ap- 

Bills  presented  to  Pari,  in  those  vears.  pointment  was  afterwards  postponed 

Com.  Pap.  1876,  V.  61,  p.  621.  llans.  indefinitelv  (Ih,   v.   148,  pp.  1168, 

D.  V.  194,  p.  766 ;  v.  201,  p.  240;  v.  ^734 ;  v.  161,  p.  1196),  and  has  not 

226,  p.  569;  v.  229,  p.  1190.    For  yet  taken  place, 
rules  to  jrovem  the  Director  of  Public  '  lb,  v.  144,  pp.  539-576. 

Prosecutions  under  Act  of  1879,  see  ■  lb.  p.  700. 

Com.  Pap.  1883,  v.  66,  p.  219.  •  Social  Scien.  Transac.  1862,  p. 

"  For  functions  of  this  office,  see  100. 
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heretofore,  to  be  warmly  advocated  by  Lord  Brougham,  though  with- 
out success.  In  the  session  of  1862,  after  a  fruitless  attempt  to  elicit 
a  public  statement  of  the  intentions  of  government  upon  this  sub- 
ject, his  lordship  was  privately  informed  by  a  leading  member  of  the 
administration  that  nothing  whatever  had  been  concluded  upon 
it. 

In  September,  1872,  Sir  John  Coleridge,  M.P.,  then  ^?^ 
attorney-general,  in  an  address  before  the  Social  of  justice. 
Science  Congress,  dwelt  upon  the  pressing  need  for  the 
creation  of  a  minister  of  justice.  He  pointed  out  the 
anomalous  and  unsatisfactory  position  of  the  attorney- 
general  in  the  administration,  and  cited  the  opinion  of 
one  of  the  most  eminent  of  his  predecessors  in  office, 
upon  this  subject. 

At  length,  in  1879,  by  the  Prosecution  of  Offences 
Act  (42  &  43  Vict.  c.  22),  a  director  ol  puolic  pro- 
secutions was  appointed,  who  was  empowered,  under  the 
direction  of  the  attorney-general,  to  institute  criminal 
proceedings  against  offenders.  Subsequently  regulations 
for  the  guidance  of  this  officer  were  issued  by  the 
attorney-general,  the  lord  chancellor,  and  the  home 
secretary. 

Opinions  in  favour  of  the  appointment  of  a  responsible 
minister  of  justice,  who  should  have  a  seat  in  the  House 
of  Commons,  were  expressed  by  leading  members  of  the 
House  of  Commons  before  the  commissioners  appointed 
to  enquire  into  the  administrative  departments  of  the 
courts  of  justice,  and  embodied  in  their  second  report, 
presented  to  Parliament  in  1874,  but  admitted  to  be 
beyond  the  scope  of  their  enquiry.® 


^  Hans.  D.  y.  168,  pp.  131,  214.  dutiee  to  be  required  of  them. 

Lord  Brougham's  letter  to  Earl  of  •  Com.  Pap.  1874,  v.  24,  p.  583. 

Radnor,  Law  Mag.  N.S.  v.  14,  p.  64  Also  Mr.  ChUders*  and  Mr.  Stans- 

See  an  article  in  lb.  v.  21,  pp.  33-41,  feld's  evid.  before  the  Legal  Dpto. 

pointing  out  the  necessity  /or  the  ap-  Oomn".  in  favour  of  a  minister  of  jus- 

pointment  of  a  board  of  able  and  ex-  tice ;  and  Ld.  Selbome^s  evid.  adverse 

perienced  lawvers  to  superintend  the  thereto,  pp.  497  ».  613.    Com.  Pap. 

legislation  in  both  Houses  of  Parlia-  1876,  v.  30. 
ment,  and  suggesting  the  principal 
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Chancellor  of  the  Duchy  of  Lancaster, 

This  functionary  is  an  officer  of  some  eminence  in 
the  government,  and  is  frequently  a  cabinet  minister. 
He  holds  his  office  by  letters  patent,  and,  if  a  peer,  takes 
precedence  according  to  his  rank  in  the  peerage  ;  if  not, 
he  takes  precedence  next  after  the  chancellor  of  the 
exchequer.  In  ancient  times  this  office  was  one  of  con- 
siderable importance,  but  within  the  last  century  it  has 
become  practically  a  sinecure,  the  duties  attaching 
thereto  being  few  and  unimportant.  It  is  now  regarded 
as  a  political  appointment,  and  is  usually  filled  by  a 
leading  statesman,  not  necessarily  a  lawyer,  whose  time 
is  at  the  service  of  the  government  for  the  consideration 
of  larger  questions  which  do  not  come  immediately 
within  the  province  of  other  departments,  for  the  pre- 
paration of  measures  of  legislation,  and  the  advocacy  of 
the  same  through  Parliament,  of  one  or  other  House  of 
which  he  is  expected  to  be  a  member.  The  salary  is 
2,000/.  per  annum,  which  was  fixed  by  royal  sign  manual 
warrant  in  1841,  and  is  paid  out  of  the  revenues  of  the 
duchy.** 

The  Right  Hon.  Spencer  Perceval  was  appointed  to 
this  office  in  1807  ;  and  when  he  became  first  minister  of 
the  crown,  in  1809,  he  continued  to  hold  the  chancellor- 
ship of  the  duchy  of  Lancaster  conjointly  with  the  two 
superior  offices  of  first  lord  of  the  treasury  and  chancellor 
of  the  exchequer.  This  is  the  only  instance  on  record 
of  the  three  offices  being  held  by  one  individual.® 

Mr.  Nicholas  Yansittart,  upon  his  resignation  of  the  office  of 
chancellor  of  the  exchequer,  in  1823,  was  appointed  chancellor  of  the 
duchy  of  Lancaster,  as  a  reward  for  past  services,  and  not  as  a 
member  of  the  administration.  He  continued  to  hold  the  office 
under  the  Canning  and  Goderich  ministries,  but  when  the  Ihike  of 


*  Haydn's  Book  of  Dignities,  p.    640. 
1^.    Murray's  Handbook,  p.   210;  «  See  anff,  vol.  1,  p.  G68  ;  Haydn, 

Hana.  D.  v.  196,  p.  876 ;  v.  197,  p.    p.  189  n. 
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WeUington  became  premier,  in  1828,  was  requested  to  resign  (re- 
ceiving a  pension)  in  order  that  the  post  might  be  conferred  upon 
one  of  the  new  ministers/ 

The  clerk  of  the  council  of  the  duchy  of  Lancaster 
is  the  permanent  head  of  the  Duchy  OflSce,  and,  with  the 
assistance  of  a  small  staff  of  clerks  and  officers,  he  con- 
ducts the  whole  business  therein.* 

The  Local  Government  Board. 

Prior  to  the  year  1871,  before  the  Local  Government  ^^^^'^ 
Board  was  established,  the  Poor  Law  Board  exercised 
the  important  functions  of  legislation  pertaining  to  the 
poor  of  England  and  Wales. 

This  latter  board  took  its  origin  from  the  statute  4  it«  ^^^^ 
&  5  William  IV.  c.  76,  to  control  and  render  uniform 
the  administration  of  poor  relief  in  England  and  Wales, 
under  which  commissioners  were  appointed  to  carry 
out  the  important  duties  then  for  the  first  time  entrusted 
to  a  central  authority.  These  commissioners  were  not 
authorised  to  sit  in  the  House  of  Commons,  but  were 
required  to  report  their  proceedings  periodically  to  the 
secretary  of  state  for  the  home  department,  and  through 
liim,  annually,  to  Parliament.  The  commission  was  ap- 
pointed only  for  a  limited  period  ;  it  was  continued  by 
several  Acts,  and  would  have  expired  in  1847.  The 
magnitude  of  the  interests  concerned,  the  numerous  de- 
tails connected  therewith,  and  the  difficult  task  imposed 
upon  the  home  secretary  in  explaining  and  defending 
the  same  in  Parliament,  led,  on  a  renewal  of  the  com- 
mission, to  its  erection  into  a  separate  and  independent 
board,  presided  over  by  a  responsible  minister  who  was 
eligible  to  a  seat  in  the  House  of  Commons.  This 
change  was  effected  by  the  statute  10  &  11  Vict.  c.  Of  whom 
109,  which  reorganised  the  board,  making  it  to  consist  ^™P^^*^ 


'  Wellington  Desp.  3rd  S.  v.  4,         «  Min.  of  Evid.  Legal  Dpts.  Com", 
pp.  187,  203,  473.  p.  508.    Com.  Pap.  1876,  ▼.  30. 
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Poor-law  of  a  president,  to  be  appointed  by  the  Queen,  and  of 
four  cabinet  ministers,  who  were  members  ex  officio^  viz. — 
the  lord  president  of  the  council,  the  lord  privy  seal, 
the  home  secretary,  and  the  chancellor  of  the  exchequer. 
The  president  of  the  board  was  the  only  paid  func- 
tionary, and  he  had  the  general  exercise  of  the  autho- 
rity of  the  board,  and  was  responsible  for  all  that  was 
done. 

Subject  to  the  approval  of  the  Treasury,  the  presi- 
dent appointed  the  various  poor-law  inspectors,  clerks, 
and  servants  required  to  carry  out  the  provisions  of  the 
statute,  with  the  exception  of  the  secretaries,  who  were 
chosen  by  the  prime  minister,  though  formally  appointed 
by  the  president.     Any  officer  of  the  board  could  have 
been  dismissed  upon  an  order  signed  by  the  president.*" 
The  Poor-law  Board   was   originally  a  temporary 
commission,  and  its  existence  was  renewed,  from  time 
to  time,  by  Acts  of  ParUament.     But  at  first  the  board 
was  regarded  by  the  legislature  with  so  much  jealousy, 
that  it  was  difficult  to  obtain  the  prolongation  of  its 
authority.      But  its   duties   had   been  invariably  dis- 
charged- with  such  care  and  diligence,  that  it  was  not 
long  before  it  was  looked  upon  as  being  the  rightful 
Made  per-  guardian  of  the  interests  of  the  poor.*     Accordingly,  in 
manent.     1867,  the  Poor-law  Board  was  made  permanent,  with  a 
considerable  enlargement  of  its  powers ;  ^  and  by  the 
MetropoUtan  Poor  Act,  of  the  same  year,  additional 
duties  were  assigned  to  it.^ 
Establish-         But  in  1871,  the  department  was  reorganised  through 
^^""^     the  aboUtion  of  the  Poor-law  Board.     All  the  powers 
Govern-     of  this  board,  together  with  the  functions  exercised  by 
B^Md.       the  home  secretary  and  the  Privy  Council  in  matters 
concerning  pubUc  health  and  local  government  were 

^  Report  on  Misc.  Expend.  Com.  *  Earl  Eimberley,  Hans.  D.  ▼. 

Pap.   1847-8,  V.  18,  p.  344.    Rep.  18*^  p.  109;  and  see /A.  v.  186,  p.  1606. 

Com*,  on  Edu.  Evid.  1887.      Com.  J  Act  80  &  81  Vict  c,  106. 

Pap.  1866,  V.  6.    Hans.  D.  t.  186,  *  Act  f^  Vict.  c.  6.    Hans.  D.  v. 

pp.  1674, 1687.  185,  p.  1696. 
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concentrated  into  one  department,  and  vested  in  the  J^^^^^" 
present  Local   Government  Board,  by  Act  34   &   35  Board. 
Vict.  c.  70. 

The  statutory  powers  exercised  by  this  department 
are  very  large  and  embrace  the  following  subjects : — 
relating  to  the  poor  under  the  Acts  governing  the  old 
Poor-law  Board ;  sanitary  legislation ;  local  taxation ; 
artisans'  and  labourers*  dwellings  ;  highways,  turnpikes 
and  bridges ;  prevention  of  diseases ;  vaccination ;  local 
loans ;  auditing  accounts  of  local  authorities ;  public 
improvements ;  prevention  of  pollution  to  rivers ;  Adul- 
teration of  Food  Acts,  &c. 

The  amount  of  business  transacted  by  the  board  in 
administering  relief  to  the  poor  in  England  and  Wales 
is  large  and  of  increasing  importance.  Of  late  years, 
there  has  been  a  great  fluctuation  in  the  amount  and 
cost  of  pauperism  in  England  and  Wales.  In  1848, 
upwards  of  six  million  pounds  were  expended  in  poor 
relief,  while  in  1851,  and  in  1852,  it  was  less  than  five 
millions.  But  it  rose  again,  in  1867,  to  nearly  seven 
millions  ;  and  continued  to  increase,  nearly  every  year, 
until  in  1886  the  amount  expended  was  8,29.6,230/."' 
Exceptional  cases — ^hke  that  arising  from  the  distress 
amongst  the  operatives  engaged  in  cotton  manufactures 
in  1862-5,  and  amongst  those  employed  in  ship-building 
in  1866-7 — ^have  swelled  the  amount  of  sufiering  ;  and 
although,  at  such  times,  private  contributions  have  borne 
the  greater  part  of  the  burden,  yet  there  has  always 
been  much  additional  pressure  upon  the  poor  relief 
fund. 

But  the  increase  of  expenditure  has  been  far  greater  than  the 
increase  of  paupers.  In  1852  the  number  of  paupers  relieved  was 
916,000  ;  in  1869,  1,018,000,  being  an  increase  of  11  per  cent.  But 
in  1887  the  total  number  relieved  was  reduced  to  822,215.°  It  is, 
however,  satisfactory  to  know  that  the  increase  of  paupers  does  not 

"»  Ist  Rep.  Local  Govt.  Board,  p.  »  Rep.  Local  Govt.  Board,  1887, 

ix.    Com.  Pap.  1872,  v.  28,  p.  1,  and    p.  228. 
l(5th  Rep.  lb.  (1887)  p.  xxviiL 
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keep  pace  with  that  of  the  population.  More  than  six  per  cent,  of 
the  population  were  relieved  in  1849 ;  less  than  five  per  cent,  in 
1871  ;  only  three  and  a  half  per  cent,  in  1874  ;<>  and  but  three  per 
cent,  in  1887.P 

Powers  of         The  board  is  empowered  by  its  constitution — con- 
board.       ferred  by  the  Act  of  1871 — to  sanction,  by  urban  and 
rural  sanitary  authorities,  the  raising  of  loans  for  pur- 
poses of  sanitary  improvements. 

Covering  the  period  from  1800  to  1886  the  board 
authorised  under  this  head  loans  to  the  amount  of  over 
2,500,000/.  annually.^ 

These  sums  were  chiefly  expended  under  the  Arti- 
sans' and  Labourers'  Dwellings  Improvement  Act,  1875, 
and  in  respect  of  works  on  sewerage,  sewage  disposal, 
and  water  supply. 

Before  sanctioning  a  loan  the  board  first  satisfies 
itself,  by  local  enquiry — through  an  engineering  inspec- 
tor— as  to  the  necessity  of  the  work  contemplated ;  then 
the  authorities  are  required  to  give  information  as  to 
the  arrangements  made  for  the  due  discharge  of  their 
debt,  if  any,  under  the  Sanitary  Acts  and  the  Public 
Health  Act,  1875.  The  powers  of  borrowing  are  sub- 
ject  to  certain  conditions,  requiring  a  stipulation  that 
provision  has  been  made  for  the  repayment  of  each 
loan  within  a  prescribed  period.*" 

The  following  are  the  principal  purposes  for  which  the  loans  have 
been  raised  : — ^Waterworks,  harbours,  docks  and  piers,  highways, 
street  improvements  and  turnpike  roads,  sewerage  and  sewage  dis- 
posal, schools,  gasworks,  poor-law  purposes,  markets,  public  build- 
ings, offices  ifec,  artisans'  and  labourers'  dwellings  improvement 
schemes,  lunatic  asylums,  bridges,  parks,  pleasure  grounds,  com* 
mons  and  open  spaces,  cemeteries  and  burial  grounds,  land  drainage, 
embankment  and  river  conservancy,  tramways,  private  improvement 
works,  police  stations  and  gaols,  baths  and  washhouses,  libraries  and 
museums,  hospitals,  fire  brigade,  Cattle  Diseases  Prevention  Act, 
1866  ;  slaughter-houses,  public  lighting,  loans  charged  on  church 
rates,  Ac. 

•  Pike,  Hist,  of  Crime  in  Eng.  v.  '  Kep.  Loc.  Gov.  Bd.  1887,  p.  xii. 

2,  p.  421.  '  lb,  p.  Ixix.      '  7^.  p.  kxiv. 
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The  Board  is  empowered  to  issue  provisional  orders 
under — ^Public  Health  Acts ;  Highways  and  Locomotives 
Act,  1 878 ;  Gas  and  Water  Works  FaciUties  Acts ; 
Redistribution  of  Seats  Act,  1885  ;  and  Poor  Law  Acts. 
During  the  year  1886  no  less  than  66  provisional  orders 
were  issued  under  these  Acts  by  the  Board/ 

Annual  returns  are  published  by  the  Board,  showing  Local  tax. 
the  receipts,  expenditure,  and  outstanding  loans  of  the  turM/**' 
various  local  authorities  of  England  and  Wales,  together 
with  particulars  as  to  the  valuation  for  the  purposes  of 
the  poor  rate  in  force  in  the  several  unions  and  parishes 
under  separate  boards  and  guardians. 

The  following  extract  from  the  report  of  the  Board  for  1886-7 
(p.  425)  will  serve  to  show  the  source  of  these  returns  :  — Abstracts 
of  the  receipts,  expenditure,  and  loan  transactions  of  647  boards  of 
guardians  and  the  overseers  of  the  poor  of  14,819  parishes,  so  far  as 
regards  the  poor  rate  ;  of  the  county  authorities  of  64  counties  and 
divisions  of  counties  ;  the  corporations  of  254  municipal  boroughs  ; 
241  town  councils  acting  as  urban  sanitary  authorities ;  the  com- 
ipissioners  of  44  Improvement  Act  districts  ;  700  local  boards ;  26 
joint  boards ;  577  rural  sanitary  authorities  ;  47  port  sanitary 
authorities;  953  burial  boards;  18  commissioners  of  baths  and 
washhouses  ;  179  lighting  and  watching  inspectors  ;  4  commissioners 
of  markets  and  fairs  ;  22  bridge  and  ferry  trustees  ;  38  metropolitan 
vestries  and  district  boards;  the  conservators  of  2  metropolitan 
commons;  2  metropolitan  free  libraries  commissioners  ;  a  body  of 
paving  commissioners  acting  under  a  local  Act  for  Ely  Place,  Hol- 
bom ;  the  commissioners  of  sewers  of  the  city  of  London ;  the 
Metropolitan  Board  of  Works  ;  the  commissioners  of  police  of  the 
metropolis  ;  the  Corporation  of  London  ;  53  commissioners  of  sewers 
constituted  under  the  23  Henry  YIII.  cap.  5,  or  Part  I.  of  the  Land 
Drainage  Act,  1861  ;  211  drainage,  embankment,  and  conservancy 
boards  ;  45  salmon  fishery  conservancy  boards  ;  Uie  churchwardens 
of  131  parishes  in  which  church  rates  were  still  leviable  ;  88  harbour, 
pier,  and  dock  authorities ;  367  highway  boards,  acting  for  7,639 
highway  parishes;  37  rural  sanitary  authorities  exercising  the 
powers  of  highway  boards  for  669  highway  parishes  ;  6,680  surveyors 
of  separate  highway  parishes ;  58  turnpike  trustees ;  the  commis- 
sioners of  highways  for  the  Isle  of  Wight,  and  6  county  roads  boards 
in  South  Wales.'  In  addition  to  the  above,  they  include  summaries 
of  the  accounts  of  2,153  School  Boards,  the  Metropolitan  Asylums 

'  Rep.  Local  Govt.  Board,  1887,  p.  Ixxxiii. 
VOL.   II.  3   U 
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Board,  and  the  managers  of  41  school  districts  and  2  sick  asylum 
districts,  making  a  total  of  28,486  authorities. 

Staff.  The  Staff  of  the  Local  Government  Board  consists  of 

a  president,  with  a  salary  of  2,000/. ;  a  parliamentary 
secretary,  1,200/. ;   a  permanent  secretary,  1,500/. ;  a 
legal  adviser,  1,100/. ;  and  three  assistant  secretaries, 
1,000/.  each.' 
Irish  and  There  is  a  Local  Government  Board  for  teland,  and 

^^^  a  Board  of  Supervision  for  the  relief  of  the  poor  and 
for  public  health  in  Scotland.  The  chief  secretary  for 
Ireland  is  president  and  an  unpaid  member  of  the  Irish 
Local  Government  Board,  and  represents  it  in  Parliament; 
the  permanent  head  being  the  vice-president,  who  re- 
ceives a  salary  of  2,000/.  The  Board  of  Supervision, 
which  is  a  deliberative  committee  of  nine  members,  rarely 
not  more  than  one  of  whom  has  a  seat  in  the  House  of 
Commons — that  member  being  the  solicitor-general — 
administers  the  poor  law  in  Scotland.  The  board  reports 
annually  to  the  secretary  of  state  for  Scotland,  who  is 
charged  with  the  parliamentary  responsibility  for  ad- 
ministering the  poor  law.* 

Note, — By  the  Act  61  &  52  Vict,  entitled  *  Local  Government 
(England  and  Wales)  Act/  1888,  many  important  changes  have  been 
made  in  the  powers  exercised  by  the  Local  Government  Board,  the 
Privy  Council,  the  Board  of  Trade,  and  of  other  departments  of 
state.  This  Bill  provides  for  the  establishment  of  elective  Connty 
Councils  to  which  shall  be  transferred  the  administrative  functions 
hitherto  discharged  by  the  quarter  sessions,  leaving  to  the  latt^ 
only  their  criminal  jurisdiction  and  a  joint  control  in  the  manage- 
ment of  the  county  police.  This  attempt  at  decentralisation  on  the 
one  hand,  and  of  abolishing  a  number  of  small  bodies  or  local  boards 
exercising  a  variety  of  powers  over  unequal  areas  on  the  other 
hand,  has  been  hailed  with  satisfaction  by  the  country  at  large  irre- 
spective of  party  politics.  It  has  long  been  felt  that  the  ratepayers 
of  a  county  should  exercise  a  control  over  their  local  affairs,  as  direct 
as  that  exercised  by  the  ratepayers  of  an  incorporated  borough.  The 
inequality  heretofore  existing  has  been  removed,  and  borough  and 
county  ratepayers  shall  elect  one  central  council,  having  power  to 

•  Civ.  Serv.  Est.  l«88-9,  p.  138. 
*  Smith's  Secretary  of  State  for  Scotland,  p.  2,  8vo.  London,  1885. 
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deal  with  most  matters  affecting  their  common  interests.  It  is  true 
that  London  (including  the  City)  and  several  large  boroughs  will  be 
constituted  as  counties  of  themselves,  but  this  is  only  reasonable 
when  their  extent,  population,  and  revenue  are  taken  into  account. 
Although  the  Government  in  introducing  the  Bill  did  not  profess  to 
undertake  more  than  to  lay  down  the  lines  upon  which  a  large 
structure  might  be  raised,  still  some  important  clauses  were  either 
rejected  or  postponed  for  future  consideration,  such,  for  instance,  as 
the  division  of  the  counties  into  urban  or  rural  districts  possessing 
local  councils  and  performing  the  duties  actually  exercised  by  Im- 
provement Boards,  Boards  of  Health,  Ac.,  and  the  pi-oposal  to  give 
to  the  County  Councils  the  power  of  granting  or  withholding  pub- 
licans' licences  and  of  assessing  the  amount  of  licence  foes,  but  with 
the  proviso  that  where  the  council  should  deem  it  advisable  to 
withdraw  a  licence  now  in  force,  compensation  should  be  made 
to  the  holder.  This  proviso  proved  fatal  to  this  portion  of  the  Bill 
and  the  licensing  clauses  were  abandoned  for  the  time.  However 
that  the  Act  is  of  a  very  comprehensive  nature,  and  may  be  ex- 
panded even  without  special  legislation,  may  be  gathered  from 
Clause  X.,  which  provides  :—  *  After  the  passing  of  this  Act  it  shall 
be  lawful  for  the  Local  Government  Board  to  make  from  time  to 
time  a  provisional  order  for  transferring  to  County  Councils— any 
such  powers,  duties,  and  liabilities  of  her  Majesty *s  Privy  Council,  a 
Secretary  of  State,  the  Board  of  Trade,  the  Local  Government  Board, 
or  the  Education  Department,  or  any  other  government  department, 
as  are  conferred  by  or  in  pursuance  of  any  statute,  and  appear  to 
relate  to  matters  arising  within  the  county,  and  to  be  of  an  adminis- 
trative character ;  also  any  such  powers,  duties,  and  liabilities  arising 
within  the  county,  of  any  commissioners  of  sewers,  conservators,  or 
other  public  body,  corporate  or  unincorporate  (not  being  the  cor- 
poration of  a  municipal  borough,  or  an  urban  or  rural  authority,  or 
a  school  board  and  not  being  a  board  of  guardians),  as  are  conferred 
by  or  in  pursuance  of  any  statute.  Every  such  provisional  order 
shall  be  of  no  effect  until  it  is  confirmed  by  Parliament. 

Constitution  of  County  Council, — The  council  of  a  county  and 
the  members  thereof  shall  be  constituted  and  elected  and  conduct 
their  proceedings  in  like  manner,  and  be  in  the  like  position  in  all 
respects,  as  the  council  of  a  borough  divided  into  wards,  subject  how- 
ever to  some  special  provisions.  Thus  clerks  in  holy  orders  and  other 
ministers  of  religion  shall  be  eligible  as  aldermen  or  councillors. 
Also  a  person  who  is  a .  peer  owning  property  in  the  county,  or  is 
registered  as  a  parliamentary  voter  in  respect  of  the  ownership  of 
property  of  whatsoever  tenure  situate  in  the  county.  The  county 
councillors  shall  be  elected  for  a  term  of  three  years,  and  shall 
then  retire  together,  and  tlieir  places  shall   be   filled  with  a  new 
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election.  The  divisions  of  the  county  for  the  purpose  of  the  elec- 
tion of  county  councillors  shall  be  called  electoral  divisions,  and  one 
county  councillor  only  shall  be  elected  for  each  electoral  division. 
The  number  of  the  county  councillors  and-  their  apportionment 
between  each  of  the  boroughs  which  have  sufficient  population  to 
return  one  councillor  and  the  rest  of  the  county,  shall  be  such  as  the 
Local  Government  Board  may  determine,  llie  persons  entitled  to 
vote  at  the  elections  of  county  councillors  shall  be,  in  a  borough, 
the  burgesses  enrolled  in  pursuance  of  the  Municipal  Corporations 
Act,  1882,  and  the  Acts  amending  the  same,  and  elsewhere  the  per- 
sons registered  as  county  electors  under  the  County  Electors  Act, 
1888.  The  aldermen  shall  be  called  county  aldermen,  and  shall  be 
elected  by  the  county  councillors.  In  the  county  of  London  the 
selected  aldermen  shall  not  number  more  than  one-sixth  of  the 
council ;  in  other  counties  they  shall  form  one-fourth,  and  a  county 
alderman  shall  not,  as  such,  vote  in  the  election  of  a  county  alder- 
man. The  chairman  of  the  county  council  shall,  by  virtue  of  his 
office,  be  a  justice  of  the  peace  for  the  county,  but  before  acting  as 
such  justice  he  shall,  if  he  has  not  already  done  so,  take  the  oaths 
required  by  law  to  be  taken  by  a  justice  of  the  peace  other  than  the 
oath  respecting  tJie  qualification  by  estate.  The  county  council  may 
appoint  a  member  of  the  council  to  be  vice-chairman,  to  hold  office 
during  the  term  of  the  chairman. 

Powers  of  County  CovmcU, — There  shall  be  transferred  to  the 
council  of  each  county  the  administrative  business  of  the  justices  of 
the  county  in  quarter  sessions  assembled — that  is  to  say,  all  business 
done  by  the  quarter  sessions  or  any  committee  appointed  by  the 
quarter  sessions,  in  respect  of  the  several  matters  following,  namely, 
the  making,  assessing,  and  levying  of  county,  police,  hundred,  and 
all  rates,  and  the  application  and  expenditure  thereof,  and  the 
making  of  orders  for  the  payment  of  sums  payable  out  of  any  such 
rate  or  out  of  the  county  stock  or  county  fund,  and  the  preparation 
and  revision  of  the  basis  or  standard  for  the  county  rate  ;  the  bor- 
rowing of  money  ;  the  passing  of  the  accounts  of  and  the  discharge 
of  the  county  treasurer  ;  shire  halls,  county  halls,  assize  courts, 
judges'  lodgings,  lock-up  houses,  court  houses,  justices'  rooms,  pc^Oe 
stations,  and  county  buildings,  works,  and  property,  subject,  as  to  the  use 
of  buildings  by  the  quarter  sessions  and  the  justices,  to  the  provisions 
of  this  Act  respecting  the  joint  committee  of  quarter  sessions  and 
the  county  council ;  the  licensing  under  any  general  Act  of  houaee 
and  other  places  for  music  or  for  dancing,  and  the  granting  of 
licences  under  the  Racecourses  Licensing  Act,  1879  ;  the  provision, 
enlargement,  maintenance,  management,  and  visitation  of  and  other 
dealing  with  asylums  for  pauper  lunatics ;  the  establishment  and 
maintenance  of  and  the  contribution  to  reformatory  and  industrial 
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schools  :  bridges  and  roads  repairable  with  bridges,  and  any  powers 
vested  bj  the  Highways  and  Locomotiyes  (Amendment)  Act,  1878, 
in  the  county  authority  the  tables  of  fees  to  be  taken  by  and  the 
costs  to  be  allowed  to  any  inspector,  analyst,  or  person  holding  any 
office  in  the  county  other  than  the  clerk  of  the  peace  and  the  clerks 
of  the  justices  ;  the  appointment,  removal,  and  determination  of 
salaries,  of  the  county  treasurer,  the  county  surveyor,  the  public 
analysts,  any  officer  under  the  Explosives  Act^  1875,  and  any  officers 
whose  remuneration  is  paid  out  of  the  county  rate.  The  salary  of 
any  coroner  whose  salary  is  payable  out  of  the  county  rate,  the  fees, 
allowances,  and  disbursements  allowed  to  be  paid  by  any  such 
coroner,  and  the  division  of  the  county  into  coroners'  districts,  and 
the  assignment  of  such  districts  ;  the  division  of  the  county  into 
polling  districts  for  the  purposes  of  parliamentary  elections,  the 
appointment  of  places  of  election,  the  places  of  holding  courts  for 
the  revision  of  the  lists  of  voters,  and  the  costs  of  and  other  matters 
to  be  done  for  the  registration  of  parliamentary  voters  ;  the  execu- 
tion as  local  authority  of  the  Acts  relating  to  contagious  diseases  of 
animals,  to  destructive  insects,  to  fish  conservancy,  to  wild  birds,  to 
weights  and  measures,  and  to  gas  meters,  and  of  the  Local  Stamp 
Act,  1869 ;  any  matters  arising  under  the  Riot  (Damages)  Act, 
1886  ;  the  registration  of  rules  of  scientific  societies,  the  registration 
of  charitable  gifts ;  the  certifying  and  recording  of  places  of  religious 
worship ;  the  confirmation  and  record  of  the  rules  of  loan  societies,  <&o^ 
Financial  Organisation  of  the  County  Council, — In  assigning 
the  sources  of  revenue  to  be  under  the  control  of  the  councils  (other 
than  the  various  rates  heretofore  levied  in  the  counties)  the  Govern- 
ment had  two  objects  in  view — one  to  avoid  increasing  the  burdens  of 
the  ratepayers,  and  the  other  to  separate  the  national  from  the  local 
finances.  It  has  been  customary  for  Parliament  to  vote  annually 
certain  sums  of  money,  known  as  grants  in  aid,  to  assist  the  local 
authorities  in  defraying  certain  charges  imposed  upon  them  by  legis- 
lative enactments,  such  as  those  relating  to  distumpiked  and  main 
roads  in  England  and  Wales ;  teachers  in  poor  law  schools ;  poor 
law  medical  officers,  and  medical  officers  of  health  ;  inspectors  of 
nuisances ;  registrars  of  births  and  deaths  ;  pauper  lunatics  in  Eng- 
land and  Wales  ;  cost  of  prosecutions  ;  subventions  in  aid  of  the 
police  in  counties,  boroughs,  and  the  metropolis  ;  schools  for  the 
education  of  pauper  children  ;  and  other  minor  matters.  The  grants 
from  the  Imperial  Exchequer  amounted  in  the  aggregate  to  about 
2,600,000^.,  but  they  will  no  longer  appear  among  the  appropriations 
of  Parliament.  In  their  place  the  new  Act  provides  that  the  Com- 
missioners of  Inland  Revenue  shall,  under  such  regulations  as  the 
Treasury  may  prescribe,  pay  into  the  Bank  of  England  to  the  Local 
Taxation  account,  such  sums  as  may  be  ascertained  to  be  the  pro- 
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ceeds  of  the  duties  collected  by  those  commissioners,  in  each  adminis- 
trative county  in  England  and  Wales,  on  the  following  licences  : — 
For  the  sale  of  intoxicating  liquors  for  consumption  on  and  off  the 
premises ;  dealers  in  game ;  beer  dealers ;  spirit  dealers ;  wine 
dealers  ;  refreshment-house  keepers  ;  dogs  ;  killing  game  ;  guns  ; 
appraisers ;  auctioneers  ;  tobacco  dealers  ;  carriages  ;  trade  carts  ; 
locomotives  ;  horses  and  mules  ;  horse  dealers  ;  armorial  bearings  ; 
male  servants  ;  hawkers ;  house  agents  ;  pawnbrokers  and  plate 
dealers.  The  receipts  from  the  above  licences  are  estimated  to  yield 
about  3,000,000/.,  and  the  amounts  collected  in  each  county  are  to 
be  paid  to  the  Council  of  that  county  by  the  Commissioners  of  In- 
land Revenue,  subject  to  the  payment  of  those  charges  formerly  met 
by  the  grants  in  aid  from  the  National  Exchequer.  It  is  also  re- 
served to  the  Sovereign,  by  an  Order  in  Council,  to  transfer  to 
County  Councils  the  power  of  levying  all  or  any  of  the  local  taxa- 
tion licences.  In  addition  to  the  above  revenues,  the  Act  provides 
that  two-fifths  of  the  Probate  duty  (about  2,000,000/.)  shall  be 
allotted  to  the  County  Councils  in  aid  of  the  poor  and  other  rates. 


The  Government  of  Scotland. 

Scotland  Since  the  UDion  of  England  and  Scotland  into  the 

kingdom  of  Great  Britain,  in  the  year  1707 — a  union 
which  was  not  merely  legislative,  but  also  executive — 
the  government  of  Scotland  has  become  a  part  of  the 
general  administration  of  Great  Britain.  The  business 
of  government  was  thereafter  under  the  control  of 
officers  who  acted  for  the  entire  United  Kingdom — 
except  that,  to  meet  some  difficulties  which  were  ex- 
perienced in  the  collection  of  the  revenue,  separate 
commissions  of  customs  and  excise  were  for  a  time 
continued,  but  have  since  been  abolished.  The  Act  of 
Union  provided,  however,  that  a  separate  seal  should 
be  kept  in  Scotland,  to  be  used  in  all  documents  relat- 
ing to  private  rights  or  grants  which  formerly  passed 
the  great  seal  of  Scotland ;  and  that  the  Scottish 
courts  of  law  should  continue  separate  and  independent. 
At  the  union  a  third  secretary  of  state  was  appointed 
in  London,  to  take  charge  of  Scottish  afTairs.  But  in 
1746    this  officer    was  discontinued,   and    his  duties 
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divided  between  the  two  remaining  secretaries  of  state, 
until  the  home  department  of  the  secretariat  was 
organised,  in  1782.  Then  the  business  relating  to 
Scotland,  which  was  necessarily  of  a  domestic  character, 
fell  to  the  home  secretary,  by  whom  it  was  discharged 
until  1885,  when  the  office  of  secretary  of  Scotland 
was  created  by  Act  48  &  49  Vict.  c.  61. 

The  jurisdiction  of  the  secretary  for  Scotland  ex-  secretary 
tends  over  certain  powers  and  duties  pertaining  to  j[^^*'" 
Scotland,  which  formerly  belonged  to  the  Privy  Council, 
the  Home  Office,  the  Treasury,  and  the  Local  Govern- 
ment Board  of  England.  To  this  office  is  attached  the 
trust  of  keeper  of  her  Majesty's  seal.  *  The  lord  keeper 
of  the  great  seal  is  one  of  the  officers  of  state,  who  in 
many  matters  still  represent  the  crown  in  Scotland.' " 
The  secretary  is  vice-president  of  the  Scottish  Educa- 
tion Department,  which  virtually  makes  him  minister  of 
education  for  Scotland. 

The  secretary  exercises  important  statutory  powers  under  the 
following  subjects  : — Poor  law  ;  public  works  loan  acts ;  salmon 
fisheries;  fishery  board;  prisons;  education  ;  school  sites;  board 
of  manufactures ;  lunacy  ;  public  health  ;  roeids  and  bridges  ;  local 
taxation  returns  ;  wild  birds'  protection ;  police ;  general  register 
house  ;  alkali  works  ;  assessors  of  railways ;  public  parks  ;  markets 
and  fairs  ;  county  general  assessment ;  registration  of  births,  deaths 
and  marriages ;  parliamentary  divisions  ;  artisans  and  labourers' 
dwellings  ;  turnpikes  accounts ;  locomotives  ;  food  and  drugs  ;  sheriff 
court  houses ;  burial  grounds  and  river  pollution.^ 

The  secretary  for  Scotland  receives  a  salary  of 
2,000/.,  and  is  assisted  by  a  permanent  under-secretary, 
1,500/. ;  and  an  assistant  under-secretary,  1,000/."^ 

At  the  period  of  the  union,  the  executive  govern- 
ment of  Scotland  consisted  of  the  following  great  officers 
of  state : — ^A  lord  high  chancellor,  a  lord  justice-general, 
a  lord  justice  clerk,  a  lord  privy  seal,  and  a  lord  advo- 

•  For  a  history  of  the  office,  see  ^  lb. 

Smith's  Secretary  for  Scotland,  Lon-         "  CSv.  Serv.  Est  1888-0,  p.  178. 
don,  1886. 
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cate.     By  degrees,  the  entire  political  functions  of  these 
officers  devolved  upon  the  lord  advocate,  up  to  the  date 
of  creation  of  the  new  office  of  secretary  for  Scotland. 
Lord  ad-  The  lord  advocate  is  the  chief  law  officer  of  the 

^^*  *•  crown  for  Scotland,  and  legal  adviser  of  the  crown  in 
Scottish  affiurs.  He  is  necessarily  a  member  of  the 
faculty  of  advocates,  and  is  generally  selected  from 
amongst  the  most  able  men  of  his  political  party.  He 
act^  as  attorney-general  and  public  prosecutor  for 
Scotland,  and  has  the  conduct  and  superintendence  of 
the  whole  criminal  business  of  that  country.  In  the 
discharge  of  his  duties  as  pubUc  prosecutor  he  has  the 
assistance  of  the  soUcitor-general  and  four  practising 
advocates  appointed  by  himself,  and  called  advocates- 
depute,  and  one  assistant  depute.  These  functionaries 
together  form  the  crown  counsel.  There  is  an  agent 
or  solicitor  in  Edinburgh,  appointed  by  the  lord  ad- 
vocate, and  called  the  crown  agent.  The  crown  counsel 
and  crown  agents  are  all  salaried  officers,  and  vacate 
their  offices  with  the  administration.'^ 

The  lord  advocate  is  the  legal  adviser  of  the  crown 
in  Scottish  affairs,  and  has  the  preparation  and  charge 
of  Bills  of  Parliament  concerning  Scotland. 
Solicitor.  There  is  also  a  solicitor-general  for  Scotland,  whose 

g€nei:ai.  ^^ijigg  rescmblc  those  of  the  similar  officer  for  England. 
He  is  retained  in  the  same  crown  cases  as  the  lord 
advocate,  and  takes  charge  of  the  criminal  business  in 
his  absence.  Neither  the  lord  advocate  nor  the  soli- 
citor-general attends  circuit:  that  is  done  by  their 
deputies,  who  also  assist  in  the  discharge  of  criminal 
prosecutions.  Both  these  officers,  however,  attend 
trials  in  the  High  Court  of  Justiciary  at  Edinbui^h, 
and  give  personal  attention  to  every  case  of  importance 
which  is  to  be  brought  up  at  any  circuit.     The  emolu- 


»  Fort.  Rev.  v.  1,  p.  680;  Hans.  D,  v.  201,  p.  466;  U  T.  Jane  4  aqd 
11,  1870,  pp.  85,  104. 
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ments  of  the  lord  advocate  are  2,338Z.  a  year  and  those 
of  the  solicitor-general  955/.  a  year,  both  receiving  fees 
for  special  services.^ 

The  office  of  the  QjAeeris  and  Lord  Treasurers  Remem-  Bemem- 
brancer  in  Scotland  is  also  one  of  considerable  import-  oSm!*^' 
ance.  It  acts  as  the  pay  department  of  moneys  voted 
for  civil  services  in  Scotland,  in  like  manner  as  the 
paymaster-general  in  England.  It  devolves  upon  this 
department  to  examine  and  audit  a  numerous  class  of 
Scotch  accounts,  to  prepare  annually,  in  detail,  the  esti- 
mates  of  civil  services  for  Scotland,  and  to  fulfil  many 
other  important  duties  connected  with  the  public  ex- 
penditure, &c.  in  Scotland.  This  office  has  recently 
been  subjected  to  the  provisions  of  the  Exchequer  and 
Audit  Departments  Act  of  1866,  with  the  view  of  assi^ 
milating  its  system  to  that  of  the  corresponding  depart- 
ments in  England." 

The  Queen's  Lord  High  Commissioner  to  the  General  ^^^^ 
Assembly  of  the  Church  of  Scotland  is,  to  a  certain  extent.  General 
a  political  office,  being  generally,  although  not  invari-        ^  ^' 
ably,   changed  with   the   administration   of   the  day. 
This  officer  is  the  representative  of  the  sovereign  at  the 
meetings  of  the  General  Aasembly  of  the  Established 
Church  of  Scotland  in  Edinburgh,  and  has  a  right  to  be 
present  at  all  the  meetings  of  that  body.     At  the  open- 
ing of  the  sessions  he  delivers  a  speech  from  the  throne, 
and  at  the  conclusion  of  the  proceedings  dissolves  the 
assembly,  and  appoints  the  time  for  its  next  meeting. 
But  the  assembly  claim  a  similar  right,  and  by  their 
moderator  likewise   announce   their  dissolution.     The 
commissioner  is  regarded  as  a  medium  of  communica- 
tion and  link  of  connection  between  the  sovereign  and 


y  Civ.  Serv.  Ert.  1888-9,  p.  271.  Audit  Departments  Act,  Com.  Pap. 

'  For  a  report  on  the  duties  of  1667,  v.  39,  p.  400.    For  particulars 

the  Queen's  and  Lord    Treasurers  of  the  cost  of  the  office,  see  Cir. 

Remembrancer's  office,  see  Minutes,  Serv.  Est.  1888-9,  p.  181. 
^c,  issued  under  the  Exchequer  and 
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the  Presbyterian  Church  of  Scotland,  the  integrity  of 
which,  as  the  established  religion  of  that  country,  has 
been  guaranteed  by  the  Act  of  Union. 

The  lord  high  commissioner  receives  a  fresh  com- 
mission every  year ;  but  it  is  customary  to  reappoint 
the  same  individual,  so  long  as  he  is  able  and  wilUng  to 
act,  during  the  existence  of  each  administration.  The 
commissioner  is  required  to  maintain  a  certain  amount 
of  state,  to  uphold  the  honour  and  dignity  of  his  office. 
He  holds  levees,  as  the  representative  of  royalty,  at 
Holyrood  Palace,  which  are  generally  attended  by  per- 
sons of  all  denominations,  out  of  respect  for  his  position ; 
and  he  gives  a  series  of  entertainments  during  the  time 
(usually  about  ten  days)  when  the  assembly  is  in  session. 
His  salary  (which  is  paid  out  of  the  consoUdated  fund) 
is  2,000/.  a  year  ;  and  he  appoints  his  own  purse-bearer 
and  chaplain.* 

The  Government  op  Ireland. 

Ireland.  The  kingdom  of  Ireland,  which,  before  the  Act  of 

Union  (39  &  40  Geo.  IH.  c.  67)  in  1801,  was  connected 
with  the  crown  of  England  by  prerogative  alone,  has 
since  become  united  in  its  legislature  and  its  revenues. 
Unlike  Scotland,  however,  the  Irish  executive  still  re- 
mains, to  some  extent,  separate  and  distinct.  But  this 
independence  is  merely  nominal ;  the  pageantry  of  a 
court  and  the  outward  symbols  of  royalty  are  kept  up, 
whilst  practically  the  entire  direction  of  the  government 
of  Ireland  is  in  the  hands  of  the  EngUsh  cabinet.^ 

twmnr^^  The  government  of  Ireland  is  formally  entrusted 
to  the  Queen's  deputy  or  viceroy,  who  is  usually  styled 
the  lord-lieutenant,  but  whose  official  designation  is  the 


•  Rep.  on  Off.  Sal.  Evid.  382a-  Murray's  Handbook,  p.  270;  Hans. 

8871 ;  Com.  Pap.  1850,  t.  16.    See  D.  v.  191,  p.  1884. 

further  particulars  in  regard  to  this  *  See  Mr.  Wynn's  speech,  in  ParL 

functionary  in  this  Evidence;  also  Deb.  ^1812),  v.  21,  p.  614. 
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lord-lieutenant-general  and  general  governor  of  Ireland.  J^!*®**' 
This  high  officer  is  appointed  under  the  great  seal  of 
the  United  Kingdom,  and  bears  the  sword  of  state  as 
the  symbol  of  his  viceregal  authority.  He  is  assisted 
by  a  Privy  Council,  consisting  of  between  fifty  and  sixty 
members,  who  are  sworn  pursuant  to  a  sign-manual 
warrant  to  the  lord-lieutenant,  and  are  designated  right 
honourable.  This  body  possesses  very  extensive  execu- 
tive powers,  and  its  sanction  is  essential  to  give  validity 
to  many  of  the  official  acts  of  the  lord-lieutenant.°  The 
office  of  the  Irish  Privy  Council,  however,  as  a  branch 
of  administration,  has  been  abolished,  and  its  business 
transferred  to  the  department  of  the  chief  secretary  of 
Ireland. 

The  lord- lieutenant  is  commissioned  to  represent  the 
person  of  the  sovereign  in  Ireland,  to  keep  the  peace, 
the  laws,  and  customs  of  that  country,  to  govern  the 
people  therein,  to  chasten  and  correct  offenders,  and  to 
encourage  such  as  do  well.^  He  h  placed  in  supreme 
authority,  to  attend  to  the  impartial  administration  of 
justice,  and  has  power  to  pardon  criminals,  or  to  com- 
mute their  sentences.  The  police  is  subject  to  his 
entire  control.  He  may  issue  such  orders  to  the  general 
commanding  the  troops  in  Ireland  as  are  necessary  for 
the  support  of  the  civil  authority,  the  protection  of  the 
subject,  the  defence  of  the  realm,  and  the  suppression 
of  insurrection. 

The  Queen  reserves  for  her  own  signet  the  grant  of 
money,  lands,  or  pensions  (the  lord-lieutenant  recom- 
mending such  cases  to  the  consideration  of  the  Treasury), 

•  Earl  of  Derby,  Hans.  D.  v.  188,  *  For  cnriooB  notes  on  the  admi- 

p.    1373.    In    1828   the  lord-lieut.  nistration  of  the  lord-lieutenant  in 

took  upon  himself  to  issue  an  im-  the  early  part  of  the  reign  of  George 

portant    proclamation,  without  the  III.,  and  on  the  manner  in  which  the 

aid  of  his  Privy  Oouncil.    This  Act  king's  business  was  carried  through 

was  objected    to    by  the  Imperial  the  Irish    Parliament,    see    Donne, 

Government,  but  was  not  considered  Corresp.  Geo.  III.  y.  1,  p.  149 ;  y.  2, 

illegal.     Wellington  Deep.  3rd  S.  y.  p.  37 ;  Ck>lcheeter,  Diary,  v.  1,  p.  303, 

5,  pp.  123, 133.  &c. 
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Lord-Ueu-  and  the  grant  of  titles  of  honour,  but  not  without  com- 
munication with  the  lord-lieutenant,  who  may  himself 
confer  the  distinction  of  civil  knighthood.  The  Queen 
also  appoints  the  privy  councillors,  judges,  and  law 
officers,  governors  of  forts,  and  military  officers.  The 
lord-lieutenant  was  entrusted  with  the  absolute  and 
complete  disposal  of  the  whole  patronage  of  the  crown 
within  the  established  church  in  Ireland,  and  generally 
with  the  disposal  of  all  the  other  crown  patronage  of 
the  country.^  But  since  the  disestablishment  of  the 
Irish  Church  in  1870,  his  ecclesiastical  prerogatives 
have  come  to  an  end.^  The  lord-lieutenant  also  en- 
joys, by  virtue  of  an  ancient  prerogative  of  the  crown 
in  Ireland,  the  right  of  filling  up  certain  subordinate 
offices  in  the  superior  courts  of  justice  in  that  country. 
In  England,  all  such  offices  are  in  the  gift  of  the  heads 
of  the  courts  of  law*  In  1867,  an  attempt  was  made 
to  introduce  the  English  practice  into  Ireland,  by  in- 
serting a.  clause  in  a  Bill  concerning  the  Irish  law 
courts,  which  was  pending  in  the  House  of  Lords,  to 
vest  the  appointment  of  the  officers  in  question  in  the 
chief  judge  of  each  court.  But  the  clause  was  rejected 
in  the  House  of  Commons  ;  and  rather  than  imperil  the 
fate  of  the  Bill,  the  Lords  did  not  insist  upon  it.*  In 
the  distribution  of  this  patronage  the  chief  secretary  is 
occasionally  consulted."* 

The  terms  of  the  lord-lieutenant's  commission  attest 
the  confidence  reposed  in  him  by  the  imperial  govern- 
ment. He  has  the  free  gift  of  all  the  places  left  to  his 
disposal.  No  new  office  is  to  be  created  without  his 
opinion  thereon ;  no  appointment  which  is  reserved  to 
the  Queen  is  to  be  made  without  his  advice  and  recom- 
mendation ;  and  he  is  required  to  inform  her  Majesty 


J  Bat  see    Yonge,  Life  of  Ld.  »  lb,  v.  189,  pp.  842, 1602. 

Liverpool,  t.  8,  p.  890.  ■  Ih.  v.  177,  p.  245 ;  lb,  t.  18/>. 

^  Hans.  D.  v.  210,  p.  1796.  p.  1112. 
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of  every  man's  merits,  that  she  may  bestow  marks  of 
favour  on  such  as  do  well.  Her  Majesty  will  not  admit 
of  any  particular  complaint  of  injustice  or  oppression 
in  Ireland,  unless  it  has  been  first  made  to  her  lord- 
lieutenant  ;  nor  will  she  require  him  to  execute  her 
orders  in  any  business  of  which  he  may  disapprove, 
until  he  can  communicate  with  her  Majesty  and  receive 
further  instructions." 

Such  is  the  authority  of  the  lord-lieutenant  of 
Ireland.  As  the  Queen's  viceroy,  he  is  vested  with 
more  extensive  regal  powers  than  any  other  subject  of 
her  Majesty,  except  perhaps  the  viceroy  of  India. 
Nevertheless,  he  acts  under  instructions  from  the 
crown,  conveyed  to  him  by  the  ministry  for  the  time 
being,  whose  business  it  is  to  direct  him  as  to  his  pro- 
ceedings, and  to  animadvert  upon  his  conduct  if  they 
see  him  act  improperly,  or  in  a  manner  detrimental  or 
inconvenient  to  the  public  service,  or  displeasing  to  the 
crown.  The  cabinet  minister  who  is  ordinarily  respon- 
sible for  advising  and  directing  the  conduct  of  the  lord- 
lieutenant  is  the  secretary  of  state  for  the  Home  Depart- 
ment,"* but  in  matters  of  great  moment  the  prime 
minister  interposes  his  authority,  or  the  cabinet  itself 
is  summoned  to  deliberate  and  advise  upon  the  instruc- 
tions to  be  given  him.  On  matters  of  revenue,  the 
lord-lieutenant  is  required  to  correspond  with  the 
Treasury,  and  on  all  other  subjects  with  the  home 
secretary,  who  keeps  him  informed  of  the  views  and 
opinions  of  the  cabinet  upon  all  the  more  important 
questions  connected  with  his  government.** 

In  1828  the  Marquis  of  Anglesey,  then  lord-lieatenant,  porsaed 
a  line  of  conduct  towards  the  leaders  of  the  Irish  Roman  Catholic 
party,  calculated  to  embarrass  the  home  government,  and  to  augment 

■  Murray's  Handbook,  pp.  273,  «  Hsm.  D.  v.  185,  p.  1120. 

274;  Mir.  of  Pari.  1829,  p.  802.  »  Dodd's  Manual,  p.  307;  Mur- 

•  The  Duke  of   Wellington,  in  ray's  Handbook,  p.  275. 
Mir.  of  Pari.  1829,  p.  1402. 
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I^rd-lieu-  the  difficulties  they  experienced  in  admlniBtering  affairs  in  Ireland. 

tenant.  These  proceedings  led  to  a  remonstrance  from  the  prime  minister 
(the  Duke  of  Wellington)  and  to  the  ultimate  recall  of  the  marquis, 
lie,  however,  feeling  himself  to  be  the  aggrieved  party,  obtained  the 
king's  permission  to  read,  in  his  place  in  Parliament,  the  entire 
correspondence  between  himself  and  his  colleagues  in  the  adminis- 
tration, in  vindication  of  his  policy  and  conduct  whilst  at  the  head 
of  the  Irish  government.  He  did  so,  upon  a  formal  motion  for 
papers,  in  order  to  obtain  an  expression  of  '  their  lordships'  opinion 
of  his  conduct.'  The  motion  was  resisted  by  the  Duke  of  Welling- 
ton, who,  while  he  went  into  details  to  justify  the  conduct  pursued 
towards  the  noble  marquis,  asserted  that '  Parliament  had  no  business 
to  interfere  with  regard  to  the  dismissal  of  any  of  his  majesty's 
servants  from  the  government  of  the  country,  except  in  cases  in  which 
some  material  public  injury  has  been  thereby  occasioned,  or  some 
considerable  inconvenience  has  been  felt,  or  except  in  cases  where 
Parliament  has  found  it  necessary  to  interfere  to  obtain  a  change  of 
government.**  This  explanation  was  accepted  by  the  House  ;  the 
formal  motion  for  papers  was  negatived,  and  no  further  proceedings 
had  in  the  matter. 

The  lord-lieutenant  of  Ireland  is  always  chosen  from 
amongst  the  peerage ;  nevertheless,  his  presence  in  the 
House  of  Lords,  when  any  motion  is  about  to  be  sub- 
mitted respecting  his  conduct  in  oflSce,  is  not  necessary, 
as  the  ministers  of  the  crown  are  responsible  for  his 
acts,  and  are  there  to  answer  for  him.*  Sometimes, 
however,  the  lord-lieutenant  appears  in  his  place  in  the 
House  of  Lords  to  justify  and  explain  his  conduct,*  but 
this  is  of  his  own  free  will. 

The  lord-lieutenant  maintains  an  establishment  of 
a  regal  character,  holds  courts,  levies,  and  drawing- 
rooms,  and  is  attended  by  a  household  for  the  support 
of  which  between  3,000/.  and  4,000/.  is  annually  voted, 
besides  his  salary  of  20,000/."  He  is  also  allowed  two 
residences,  one  in  Dublin  Castle,  the  other  in  Phcenix 


'  Mir.  of  Pari.  1829,  p.  1401.  Wellington's  Desp.   Civ.  Ser.  v.  6, 

'  lb.  1831-2,  p.  159.  p.  517.     The  sum  of  3,876/.  is  voted 

*  Hans.  D.  v.  168,  p.  1643.  in  committee  of  supply  to  pay  the 

"  The  sftlarv  is  fixed  by  the  Act  salaries  of  the  officers  of  tne  vice- 

2  Sc  3  Will.  IV.  c.  110,  and  is  paid  regal    household;   Civ.     Serv.    Est. 

out  of  the  Consolidated  Fund.     See  1888-9,  p.  189. 
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Park.  In  thus  upholding  and  representing  the  dignity 
of  the  crown,  he  is  assisted  by  his  wife,  who  performs 
such  regal  duties  as  would  appertain  to  tlie  position  of 
a  queen  consort,  and  on  all  occasions  takes  precedence 
of  every  other  lady  in  Ireland  during  viceroyalty/ 

The  lord-lieutenant  of  Ireland,  being  by  direct  dele- 
gation a  viceroy  of  the  British  crown,  must  pre- 
sumably be  a  Protestant.  Since  the  office  of  lord 
chancellor  of  Ireland  has  been  thrown  open  to  Roman 
Catholics,  it  has  been  alleged  that  this  is  the  sole  re- 
maining office  in  Ireland  that  must  be  filled  by  a 
person  '  who  is  of  the  same  religious  persuasion,  and 
bound  to  maintain  the  same  religious  principles,  as  the 
occupant  of  the  throne  itself."' 

The  question  of  abolishing  the  viceregal  government 
of  Ireland,  and  transferring  its  duties  to  an  additional 
secretary  of  stiate  to  be  appointed  for  that  country,  has 
been  agitated  from  time  to  time.  In  June,  1850,  a 
project  to  this  effect  was  formally  submitted  by  the 
government  to  the  consideration  of  Parliament,  as  being 
calculated  to  simplify  and  improve  the  administration 
of  Irish  affairs ;  but  it  did  not  meet  with  the  approval 
of  experienced  statesmen,  or  receive  the  sanction  of  the 
legislature.  Similar  propositions  have  been  made  since 
then,  but  they  have  not  been  favourably  entertained  by 
either  House  of  Parliament.* 

The  lord-Ueutenant  is  assisted  in  carrying  on  the 
executive  government  of  Ireland  mainly  by  four  per- 

^  Dodd'fl  Manual,  p.  308.  longer  existed,  the  BiU  was  with- 

"  EarlofDerby,Han8.D.  V.  183,  drawn.    Hans.  D.  v.  210,  p.  1760; 

p.  1373;  Act  30  &  81  Vict.  c.  76.  v.  211,  pp.  280,  288. 

In  1872  a  Bill  was  introduced  and  »  See  Com.  Deb.  July  7,  1867, 

debated  in  Parliament  to  abolish  the  March    26,   1868.    Lords    Debates, 

religious  disabilities  which  prevent  June  30, 1873.    But  see  a  singular 

the  offices  of  lord-lieut.  of  Ireland  statement  by  Mr.  Bemal  Osbonie  in 

and  of  lord   chancellor  of  England  the  House  on  Aug.  2, 1866,  showing 

from  being  held  by  Roman  Catholics;  the  growth  of  opinion  in  favour  of 

but  the  atty.-gen*.  having  stated  it  the  abolition  of  the  viceregal  office, 

to  be  his  opinion  that,  according  to  Hans.  D.  v.  184,  p.  1966. 
the  existing  law,  these  disabilities  no 


■ecretary. 
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sons :  the  chief  secretary,  the  lord  chancellor,  the  at- 
torney-general^-each   of  whom   is   a  member  of  the 
Irish  Privy  Council — and  the  permanent  iinder-secre- 
tary/ 
obi^^  The  chief  secretary  to  the  lord-lieutenant,  or,  as  he  is 

otherwise  styled,  chief  secretary  for  Ireland,  is  an  oflScer 
of  more  importance  in  the  administration  of  the  Irish 
government  than  might  at  first  be  supposed  from  his 
official  designation.  When  there  was  a  local  parliament 
in  Ireland,  the  relation  of  the  chief  secretary  towards 
the  lord-lieutenant  was  more  strictly  constitutional 
and  less  anomalous  than  it  is  now.  He  then  stood  in  a 
subordinate  capacity;  all  he  did  emanated  from  the 
authority  of  the  lord-heutenant,  and  his  relation  to  him 
corresponded  in  all  material  respects  to  that  in  which  a 
minister  of  state  ordinarily  stands  with  reference  to  the 
crown.  But  since  the  union  the  relative  position  and 
influence  of  these  two  functionaries  have  been  materially 
changed."  The  chief  secretary  is  now  strictly  the  '  prime 
minister '  of  the  lord-lieutenant ;  he  exercises,  in  point 
of  fact,  many  of  the  viceregal  functions.  He  is  a 
minister  responsible  to  ParUament  for  every  act  of  the 
Irish  administration.*  He  necessarily  possesses  great 
power,  which  he  is  sometimes  called  upon  to  exercise 
without  communication  with  his  chief,  however  desirous 
he  might  be  of  doing  nothing  without  consulting  him.** 
The  chief  secretary  is  invariably  a  privy  councillor,  and 
generally  a  member  of  the  House  of  Commons,  repre- 
senting the  Irish  government  therein.  He  is  frequently 
a  member  of  the  cabinet. 

The  duties  of  the  chief  secretary  are  to  see  that  the 


'  Hans.    D.    v.   190,   pp.  1858,  Anglesey  from  office    of  lord-liea- 

1434;  Tbom,  Irish  Directory.  tenant  for  not  acting  in  harmony 

■  See  Mahon's  Hist  of  Eng.  v.  4,  with    imperial     govt.,     Wellington 

p.  190.     See  correspondence  between  Desp.  3rd  S.  ▼.  6  passim, 
Duke  of  Wellington  (premier)  and  »  Hans.  D.  v.  186,  p.  1113. 

I.d.   Gower    (sec^.  for   Ireland)   in  ^  /A.  v.  Ill,  p.  1400. 

1828  on  occasion  of  removal  of  Ld. 
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commands  of  the  lord-lieutenant,  in  keeping  the  peace, 
the  laws,  and  the  customs  of  Ireland,  are  fulfilled.  On 
revenue  matters  he  corresponds  with  the  Treasury,  but 
on  other  subjects  with  the  secretary  of  state  for  the 
home  department.  He  also  acts  as  keeper  of  the  privy 
seal  of  Ireland.  And  he  has  the  supervision  of  the  in- 
spectors of  lunatic  asylums,  of  Irish  fisheries,  and  of 
the  veterinary  department  under  various  Acts  of  Par- 
liament. 

The  chief  secretary  is  unavoidably  absent  for  a  great 
portion  of  the  year,  attending  his  parliamentary  duties 
in  London,  and  engaged  at  other  times  with  parlia- 
mentary and  political  business.  His  salary  was  formerly 
7,000/.  a  year,  but  was  fixed  in  1831,  and  again  in  1851, 
at  5,500/.  per  annum,  in  lieu  of  all  fees  and  emolu- 
ments.    It  has  since  been  reduced  to  4,425/.'' 

This  salary,  though  double  in  amount  to  that  as- 
signed to  an  under-secretary  of  state,  is  given  because 
the  Irish  secretary  is  exposed  to  much  additional  ex- 
pense by  being  obliged  to  reside  partly  in  London  and 
partly  in  Dublin,  and  to  entertain  largely  when  at  the 
viceregal  capital.  He  has  an  official  residence  in  the 
Phoenix  Park. 

There  is  a  Parliamentary  under-secretary,  1,500/.,  under- 
a.nd  a  permanent  under-secretary,  2,000/.,  whose  duties  ""^^^^y- 
are  exceedingly  various  and  important,  and  who  is 
practically  the  working  head  of  the  Irish  establish- 
ment, at  Dublin  Castle.^  Between  the  years  1835  and 
1854  this  was  considered  as  a  political  oflSce,  but  at 
the  suggestion  of  Sir  John  Young  (chief  secretary  for 
Ireland)  in  1854,  it  was  again  placed  on  a  permanent 
footing.* 


«  Hans.  D.  v.  164,  p.  636;  Oiv.  secretary,   pp.    250-264;     Earl    of 

Serv.  Est.  1888-9,  p.  192.  Mayo,  in  Hans.  D.  v.  190,  p.  1368. 

*  See  Com.  Pap.  1864,  v.  27,  pp.  •  Hans.  D.  v.  194,  p.  748 ;  Com. 

99-102,  121,  166;  M'Lertnan's  Life  Pap.  1808-0;  v.  60,  p.  776. 
of   Thomas     Drumraond,    ex-under 
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Law  There  is  also  a  lord  chancellor/  an  attorney-general, 

^  '      and  a  solicitor-general  for  Ireland,  whose  duties  resemble 

those  of  the  similar  appointments  in  England.     The  two 

latter  are  eligible  to  sit  in  the  House  of  Commons,  though 

it  rarely  happens  that  both  of  them  can  obtain  seats 

Lords  of  therein.  One  of  the  lords  of  the  treasury,  we  have 
seen,  is  specially  charged  with  the  transaction  of  Irish 
business,*  and  is  selected  from  amongst  the  members 
of  Parliament  representing  Irish  constituencies,  or 
from  amongst  individuals  likely  to   be  able  to  obtain 

Ministers  a  scat  for  somc  place  in  Ireland.  These  oflScers — ^viz. 
^'  ^  the  lord  chancellor,  the  attorney  and  solicitor-general, 
and  one  of  the  lords  of  the  treasury — ^together  with 
the  lord-lieutenant  and  the  chief  secretary,  constitute 
the  members  of  the  administration  on  behalf  of  Ire- 
land. 

From  the  Union  until  Lord  Normanby's  administra- 
tion in  1835,  the  Irish  law  officers  were  not  invariably 
changed  with  the  government,  and  were  neither  obliged 
nor  expected  to  enter  the  House  of  Commons.  Their 
position  was  non-political  unless  they  entered  Parliament, 
when  they  were  required  to  support  the  government  or 
resign.^  But  since  1835  the  system  of  having  an  exclu- 
sively party  official  bar  has  prevailed  in  Ireland ;  and 
the  law  officers  of  the  crown,  including  the  person 
known  as  the  law  adviser  to  the  Castle,*  retire  with  the 
ministry.  The  law  officers  must  endeavour  to  get  a 
seat  in  Parliament,  though  their  inability  to  find  a 
constituency  does  not  necessitate  their  resignation  of 
office.*  

'  For  his  duties,  see  Hans.  D.  For  salaries  of  all  these  officers,  see 

V.  185,  p.  1113,  and  v.  187,  p.  1372.  Civ.  Serv.Est.  1888-9, p. 2»4.  Baton 

«  See  ante,  p.  654.  yacancy  of  law  adviser  in  Nov.  1876, 

^  McLennan,  Memoir  of  Thomas  it  was  understood  that  hereafter  the 

Bnimmond,  p.  252  n. ;  Fras.  Mag.  office  should  he  considered  as  of  a 

V.  75,  p.  822 ;  Ed.  Rev.  v.  126,  p.  permanent  character,  L.  T.  v.  60, 

163;  Torrens,  Life  of  Melhoume,  v.  p.  67. 

1,  p.  356.  J  Com.  Pap.  1868-9,  v.  60,  p^ 

»  Hans.  D.  v.  199,  pp.  89,  101.  775;  anfe,  p.  292-295. 
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Officials  of  the  Eotal  Household. 

The  only  remaining  persons  who  are  considered  as  officers  of 
forming  part  of  the  administration,  and  who   conse-  ^^i^^^^^' 
quently  vacate  their  offices  on  a  change  of  ministry,  are 
the  chief  officers  of  the  royal  household.     They  may  be 
enumerated  as  follows  ^  : — 

The  lord  steward  of  the  household. 

The  lord  chamberlain  ^  and  the  vice-chamberlain. 

The  master  of  the  horse."" 

The  treasurer  of  the  household. 

The  comptroller  of  the  household. 

The  captain  of  the  corps  of  gentlemen-at-arms. 

The  captain  of  the  yeomen  of  the  guard. 

The  master  of  the  buckhounds. 

The  chief  equerry  and  clerk  marshal. 

The  lords  in  waiting."" 

« 

These  offices  are  for  the  most  part  usually  held  by 
peers  or  members  of  the  House  of  Commons ;  and  there- 
fore, as  well  as  from  the  influence  the  incumbents 
thereof  would  naturally  exercise  upon  the  royal  mind, 
from  their  close  proximity  to  the  person  of  the  sove- 


^  Dodd'8  Manual,  p.  iill.    List  for,  Hans.  D.  v.  176,  p.  443;  lb.  193, 

prefixed  to  v.  190,  Hans.  D.    In  re-  pp.  1208, 1485.    But  these  votes  ex- 

j^ard  to  the   abolition    of   sinecure  cite  much  opposition  in  the  H.  of  O. 

offices  in  the  royal  household,  Hans.  lb.  v.  203,  pp.  782,  922;  v.  207,  pp. 

D.  V.  207,  p.  1624.  161,  223;  v.  211,  p.  1548;  v.  215, 

»  The  Ld.  Chamberlain   is    em-  p.  1463 ;  v.  219,  p.  343 ;  v.  226,  pp. 

powered  by  statute  to  regulate  thea-  921,  932;  v.  227,  p.  1840;  v.  234, 

trical  performances  in  London,  and  pp.  1619, 1627. 
to  give  or  withhold  his  licence  for  the  "  The  Gladstone  ministry  affilia- 

acting  of  plays,  Hans.  D.  v.  214,  p.  ted  the  lords  in  waiting,  being  peers, 

1611.     See  «n<tf,  vol.  1,  p.  423.  to  certain   public  offices  which  are 

"  It  is  the  duty  of  the  master  of  not    otherwise    represented    in    the 

the  horse  to  regulate  the  conditions  House  of  Lords,  in  order  to  effect  a 

under  which   'the  Queen's   Plates,'  more  efficient  representation  of  the 

given  by  the  Grown  or  voted  by  Par-  public  service  in  that  chamber,  Hans, 

liament  for  many  years  past,  with  a  1).  v.  194,  p.  882 ;  19th  Cent.  April, 

view  to  improve  the  breed  of  horses  1879,  p.  617. 
in  the  three  kingdoms,  shall  be  run 
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Officers  of  reign,  it  is  reasonable  that  they  should  be  held  by 
ihe^house-  p^jj^j^  adherents  of  the  existing  ministry.  Th^e 
appointments  are  *  an  object  of  ambition  to  every  dis- 
tinguished member  of  Parliament/  and  are  conferred 
without  regard  to  any  special  qualifications — ^whilst 
each  functionary  had  formerly  a  governing  voice  in  the 
regulation  of  the  household — a  circumstance  which  has 
given  rise  to  great  abuse  and  mismanagement.  But, 
in  1844,  through  the  exertions  of  the  Prince  Consort, 
absolute  authority  over  the  whole  internal  economy  of 
the  palace  was  conferred  upon  the  master  of  the  house- 
hold, who  is  a  permanent  officer.** 

Since  1841,  it  has  also  been  admitted  that  the  offices 
of  mistress  of  the  robes  and  of  ladies  of  the  bedchamber, 
when  held  by  ladies  connected  with  the  outgoing  minis- 
ters, should  be  considered  at  the  disposal  of  the  new 
cabinet.  But  ladies  of  the  bedchamber,  belonging  to 
famiUes  whose  poUtical  connection  has  been  less  pro- 
nounced, have  been  sifffered  to  remain  in  the  household, 
without  objection,  on  a  change  of  ministry .^ 

For  particulars  concerning  the  original  functions  and  present 
duties  of  these  officers  of  the  royal  household,  see  a  memorandum  in 
Baron  Stockmar's  *  Memoirs/ vol.  2,  pp.  118-126.  Also  Murray's 
'  Handbook/  Dodd's  '  Manual  of  Dignities,'  and  (as  regards  Uie 
gentlemen-at-arms  and  the  yeomen  of  the  guard)  Glode's  *  Military 
Forces  of  the  Crown/  vol.  1,  pp.  359-363.  As  to  the  office  of  lord 
chamberlain,  which  was  originally  one  of  very  great  importance,  see 
also  Sir  H.  Nicolas*  *  Proceedings  of  the  Privy  CouncU,'  vol.  6,  pp. 
219-228,  and  Hansard's  *  Debates,'  vol.  211,  p.  103. 


•  Martin,  Pr.  Oon.  v.  1,  p.  166.  <»  See  ante,  vol.  1,  p.  292. 
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CHAPTER  VI. 

THE   JUDGES  IN  RELATION  TO  THE  CEOWN  AND  TO 
PABLIAMENT. 

The  administration  of  justice,  freely  and  indifferently,  to 
all  people,  of  whatsoever  degree,  is  of  the  highest  im- 
portance to  the  well  being  of  a  commonwealth. 

By  the  constitution  of  this  kingdom,  the  sovereign  Dispensa. 
is  regarded  as  the  dispenser  of  justice;  but  the  exercise  J^tioe. 
of  this  prerogative  is  regulated  and  restrained  by  law. 
Thus,  the  king  is  debarred  from  adjudicating  upon  any 
matter  except  through  the  instrumentality  of  persons 
duly  appointed  to  that  end.*  The  courts  of  law,  origin- 
ally created  for  the  purpose  of  hearing  and  determining 
actions  and  suits,  must  proceed  according  as  the  law 
directs.  And  the  crown  cannot  of  itself  estabhsh  any 
new  court,  or  change  the  jurisdiction  or  procedure  of 
an  existing  court,  or  alter  the  number  of  the  judges, 
the  mode  of  their  appointment,  or  the  tenure  of  their 
office.  For  all  such  purposes  the  co  operation  of  Par- 
hament  is  necessary.* 

It  is  an  ancient  right  of  the  House  of  Lords  to 
summon  the  judges  of  England,  at  the  beginning  of 
each  Parliament,  to  be  present  for  the  purpose  of  assist- 
ing the  House  with  their  advice,  when  required,  upon 
legal  questions.  Though  they  continue  to  receive  such 
summonses,  it  is  now  the  practice  that  they  do  not 
attend,  except  at  the  opening  of  Parliament,  unless 
they  are  specially  summoned,  for  a  particular  purpose. 

•  See  ante,  vol.  1,  p.  269.     ^  U.  p.  570.    Ilearn,  Govt,  of  Eng.  p.  74. 
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Such  special  summonses  have  been  made,  from  time  to 
time,  up  to  the  year  1880,  when,  in  the  case  of  Angus 
V.  Dalton,  the  House  of  Lords  summoned  seven  of  the 
judges,  to  assist  in  deciding  upon  the  case.  The  Irish 
and  Scotch  judges  do  not  receive  summonses ;  never- 
theless on  two  or  three  occasions  the  Scotch  judges 
have  been  required  to  appear  and  advise  the  House  on 
Scottish  legal  questions.*" 

It  is,  moreover,  one  of  the  principal  duties  and  func- 
tions of  Parliament  *  to  be  observant  of  the  courts  of 
justice,  and  to  take  due  care  that  none  of  them,  from 
the  lowest  to  the  highest,  shall  pursue  new  courses  un- 
known to  the  laws  and  constitution  of  this  kingdom,  or 
to  equity,  sound  legal  policy,  or  substantial  justice.'  ^ 
Judicial  Nevertheless,  the  integrity  and  independence  of  the 

irem^!^"^  judicial  oflSce  are  amply  secured  from  encroachment 
either  by  the  crown,  the  courts,  or  the  legislature. 
From  the  reign  of  Edward  HI.,  whatever  may  have  been 
the  tenure  under  which  judges  held  their  office ;  which 
is  a  matter  of  dispute,  any  interference  on  the  part  of 
the  crown  with  the  due  course  of  justice  has  been 
declared  to  be  illegal ;  ®  it  is  a  principle  of  law  that  no 
action  will  lie  against  a  judge,  either  of  a  superior  or 
of  an  inferior  court  for  a  judicial  act,  even  though  it  be 
alleged  to  have  been  done  maUciously  and  corruptly  ; ' 
and  constitutional  usage  forbids  either  House  of  Par- 
liament from  entertaining  any  question  which  comes 
within  the  jurisdiction  of  a  court  of  law  to  determine ; 
or  from  instituting  investigations  into  the  conduct  of 
the  judiciary,  except  in  extreme  cases  of  gross  miscon- 
duct or  perversion  of  the  law,  that  may  require  the 


«  L.  T.  Nov.  27, 1880,  p.  68.  763-772;  Thomas,  Const.  Caaes,  p. 

*  Burke,  quoted  ante,  vol.  1 ,  p.  671 .  81.    Except  for  the  refusal  of  a  wnt 

•  Heam,  p.  79.  See  a^ments  of  Haheas  Corpus,  under  the  Act  31 
of  Mr.  Lowe  and  of  Sir  H.  James  in  Car.  11.  c.  2,  sec.  9,  or  for  the  refusal 
Hans.  D.  v.  236,  pp.  421,  442.  of  a  Bill  of  Exceptions  under  Stat. 

'  Broom,  Constitutional  Law,  pp.  Westminster  2, 13  Edw.  1.  c.  31. 
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interposition  of  Parliament  in  order  to  obtain  the  re- 
moval of  a  corrupt  or  incompetent  judge.* 

All  judges  are  sworn  well  and  truly  to  serve  the 
Queen  and  her  people  in  their  several  offices,  and  to  *  do 
equal  law  and  execution  of  right  to  all  the  Queen's  sub- 
jects, rich  and  poor,  without  having  regard  to  any 
person.'  ^  But  in  the  event  of  a  judge,  either  wilfully 
or  through  ignorance,  violating  his  oath,  or  otherwise 
misconducting  himself  in  the  judicial  office,  the  consti- 
tution has  provided  an  adequate  remedy,  and  a  method 
of  depriving  him  of  his  judicial  functions. 

Previous  to  the  revolution  of  1688,  the  judges  of  the  Tenure  of 
superior  courts,  as  a  general  rule,  held  their  offices  at  ^®^* 
the  will  and  pleasure  of  the  crown.     Under  this  tenure 
there  were  frequent  instances,  from  time  to  time,  of 
venal,  corrupt,  or  oppressive  conduct  on  the  part  of 
judges,  and  of  arbitrary  conduct — ^in  the  displacement 
of  upright  judges,  and  conniving  at  the  proceedings  of 
dishonest  judges— on  the  part  of  the  crown,  the  which 
gave  rise  to  serious  complaints,  and  led  to  several  at- 
tempts, during  the  seventeenth  century,  to  limit  the 
discretion  of  the  crown  in  regard  to  appointments  to 
the  bench.'   At  length,  by  the  Act  of  Settlement,  passed 
in  the  year  1700,  it  was  provided,  that  after  the  ac- 
cession of  the  house  of  Hanover  to  the  throne  of  Eng- 
land, *  judges '  commissions  be  made  quamdiu  se  bene  ^^^^' 
gesserintf  and  their  salaries  ascertained  and  estabhshed  ;  a  pariia- 
but,  upon  the  address  of  both  Houses  of  Parliament,  it  ^dr^ 
may  be  lawful  to  remove  them.'  ^ 

One  step  only  remained  to  place  the  judges  in  a 
position  of  complete  independence  of  the  reigning 
sovereign,  and  that  was  to  exempt  them  from  the  rule, 
ordinarily  appUcable  to  all  office-holders,  whereby  their 

«  See  postf  p.  872.  Papinian,  p.  121. 
»>  Rep.  of  Oaths  Comin".  pp.  42-  J  12  &  13  WUl.  III.  c.  2.    See 

46,  Com.  Pap.  1867,  v.  31.  Pike,  Hist,  of  Crime  in  Eng.  v.  2,  p. 

*  Hearn,  pp.  80,  86.    Atkinson,  322. 
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Security  commissions  should  be  vacated  upon  the  demise  of  the 
of  office.  Qj.Q^n.  It  is  very  doubtful  whether  this  rule  applied 
to  the  judges  after  they  began  to  be  appointed  '  during 
good  behaviour/  ^  but  it  was  deemed  expedient  to  place 
the  matter  beyond  dispute.  Accordingly,  one  of  the 
first  public  acts  of  George  III.,  upon  his  accession  to 
the  throne,  was  to  recommend  to  Parliament  the  re- 
moval of  this  limitation.  The  suggestion  was  adopted 
by  the  passing  of  an  Act  which  declared  that  the 
commissions  of  the  judges  shall  remain  in  force,  during 
their  good  behaviour,  notwithstanding  the  demise  of 
the  crown  :  *  Provided  always  that  it  may  be  lawful  for 
his  majesty,  his  heirs,  &c.  to  remove  any  judge  or 
judges  upon  the  address  of  both  Houses  of  Parliament/ 
It  was  further  provided  that  the  amount  of  the  judges' 
salaries  now  or  hereafter  to  be  allowed  by  any  Act  of 
Parliament  should  be  made  a  permanent  charge  upon 
the  civil  list.* 

By  the  Supreme  Court  of  Judicature  Act  of  1875,  sec.  5,  it  is 
enacted  that  all  the  judges  of  the  High  Court  of  Justice,  and  of  the 
Court  of  Appeal,  respectively,  with  the  exception  of  the  lord  chan> 
cellor,  shall  hold  their  offices  for  life,  subject  to  a  power  of  removal 
by  her  Majesty,  on  an  address  presented  to  her  Majesty  by  both 
Houses  of  Parliament. 

By  various  subsequent  statutes,  the  judges'  salaries 
are  now  made  payable  out  of  the  consolidated  fund  * 
which  removes  them  still  more  effectually  from  the  un- 
certainty attendant  upon  an  annual  vote  in  committee 
of  supply." 

On  May  7,  1874,  a  debate  arose  in  the  House  of  Commons  upon 
a  motion  to  declare  that  a  judge,  while  serving  under  the  Parlia- 
mentary Elections  Act,  1868,  should  not  accept  any  other  office  of 
honour  or  emolument  from  the  crown.  But  the  motion  was  negatived 
without  a  division.**  Formerly  the  Irish  judges,  having  much  spare 
time,  were  occasionally  appointed  to  other  offices,  sometimes  with 


^  CamBbell,  Lives  of  the  Chanc.  ■"  Com.  Pap.  1866,  v.  80,  p,  60. 

V.  5,  p.  148.  »  See  ante,  vol.  1,  p.  738. 

'  1  Geo.  HI.  c.  23.  •  Hans.  D.  v.  218.  p.  1884. 
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additional  remuneration.P  But  by  section  13  of  the  Supreme  Court 
of  Judicature  (Ireland)  Act,  of  1877,  no  judge  may  hereafter  be  ap- 
pointed to  any  place  of  profit  under  the  crown,  except  on  a  transfer 
to  another  judicial  appointment.^i  But  this  is  not  intended  to  pre- 
vent the  judges  from  serving  as  unpaid  members  on  public  boards  or 
commissions.'*  Judges  both  in  England  and  Ireland  are  sometimes 
placed  on  commissions,  or  appointed  arbitrators.* 

Before  entering  upon  an  examination  of  the  parlia- 
mentary method  of  procedure   for  the  removal  of  a 
judge  under  the  Act  of  Settlement,  it  will  be  necessary 
to  enquire  into  the  precise  legal  effect  of  their  tenure  Forfeiture 
of  office  '  during  good  behaviour/  and  the  remedy  al-  ^^0^^^^ 
ready  existing,  and  which  may  be  resorted  to  by  the  misbeha- 
crown,  in  the  event  of  misbehaviour  on  the  part  of  those  ^^^' 
who  hold  office  by  this  tenure. 

*  The  legal  effect  of  the  grant  of  an  office  during 
"  good  behaviour  "  is  the  creation  of  an  estate  for  life 
in  the  office.'  *  Such  an  estate  is  terminable  only  by  the 
grantee's  incapacity  from  mental  or  bodily  infirmity, 
or  by  his  breach  of  good  behaviour.''  But  *  like  any 
other  conditional  estate,  it  may  be  forfeited  by  a  breach 
of  the  condition  annexed  to  it ;  that  is  to  say,  by  mis- 
behaviour. Behaviour  means  behaviour  in  the  grantee's 
official  capacity .""  Misbehaviour  includes,  firstly,  the 
improper  exercise  of  judicial  functions  ;  secondly,  wilful 
neglect  of  duty,  or  non-attendance;''  and,  thirdly,  a 
conviction  for  any  infamous  offence,  by  which,  although 
it  be  not  connected  with  the  duties  of  his  office,  the 
offender  is  rendered  unfit  to  exercise  any  office  or  pubUc 


*  Hans.  D.v.  230,  p.  366;  v.  236,  the  Rigbts  and  Privileges  of  the 
p.  279.  Judges.  Votes  and  Proceedings  Leg. 

1  See  Ih.  V.  236,  p.  866.  Assy.  Victoria,  1864-  6 ;  0.  No.  2,  pp. 

'  lb.  V.  236,  p.  380.  10,  11. 

•  7&.  V.  230,p.  1124;  Law  Mag.  •  See  Ld.  Holt's  judgment  in 
Feb.  1877,  p.  186 ;  Act  40  &  41  Vict.  Harcourt  v.  Fox,  1  Shower,  pp.  426, 
0.  48,  sees.  4>6.  606,  636 ;  Law.  Mag.  N.S.  y.  20,  p. 

^  See  opinion  of  colonial  crown  201. 
law  officers  in  Eetum  to  an  Order  of         ^4  Inst.  117. 
the  Leg.  Assembly  of  Victoria  (Aus-  '  0  Reports,  60. 

tralia)  for  correspondence  respecting 
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Mis-  franchise/  In  the  case  of  oflBcial  misconduct,  the 
^office"  decision  of  the  question  whether  there  be  misbehaviour 
rests  with  the  grantor,  subject,  of  course,  to  any  pro- 
ceedings on  the  part  of  the  removed  oflBcer.  In  the 
case  of  misconduct  outside  the  duties  of  his  oflSce,  the 
misbehaviour  must  be  established  by  a  previous  con- 
viction by  a  jury/  When  the  office  is  granted  for  life, 
by  letters  patent,  the  forfeiture  must  be  enforced  by  a 
scire  facias,*  These  principles  apply  to  all  offices, 
whether  judicial  or  ministerial,  that  are  held  during 
good  behaviour.' ' 

The  legal  accuracy  of  the  foregoing  definitions  of 
the  circumstances  under  which  a  patent  office  may  be 
revoked  is  confirmed  by  an  opinion  of  the  English 
crown  law  officers  (Sir  WilHam  Atherton  and  Sir 
Eoundell  Palmer)  communicated  to  the  imperial  govern- 
ment in  1862,  wherein  it  is  stated,  in  reference  to  the 
kind  of  misbehaviour  by  a  judge  that  *  would  be  a  legal 
breach  of  the  conditions  on  which  the  office  is  held,' 
that  *  when  a  pubhc  office  is  held  during  good  behaviour, 
a  power  [of  removal  for  misbehaviour]  must  exist 
somewhere ;  and  when  it  is  put  in  force,  the  tenure  of 
the  office  is  not  thereby  abridged,  but  it  is  forfeited  and 
declared  vacant  for  non-performance  of  the  condition 
on  which  it  was  originally  conferred.'**  To  the  same 
effect,  Mr.  (afterwards  lord  chief  justice)  Denman  stated 
at  the  bar  of  the  House  of  Commons,  when  appearing 
as  counsel  on  behalf  of  Sir  Jonah  Barrington,*'  that 
independently  of  a  parUamentary  address  or  impeach- 
ment for  the  removal  of  a  judge,  there  were  two  other 
courses  open  for  such  a  purpose.  These  were  d)  a 
writ  of  scire  facias  to  repeal  the  patent  by  which  the 


*  Rex.  V,  Richardson,  1  Burrow,  ^  Cited  in  Votes  and  Proceedings, 
539.  Leg,  Assembly,  Victoria^  2d  Sess. 

y  lb,  1866,v.  1,0.  No.  8. 
»  Com.  Digest  OMcer  (K.  11).  *  See  poet,  p.  867. 

•  4  Inst.  117. 
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office  had  been  conferred ;  and  (2)  a  criminal  informa-  Methods 
tion  [in  the  court  of  king's  bench]  at  the  suit  of  the  ll^^ 
attorney-general.  By  the  latter  of  these,  especially,  against 
the  case  might  speedily  be  decided.'^  On  November  ^"^®^' 
23,  1805,  the  Hon.  Robert  Johnson,  one  of  the  judges 
of  the  court  of  common  pleas  in  Ireland,  was  convicted 
by  the  court  of  king's  bench,  England,  of  a  libel  upon 
the  lord  lieutenant  of  Ireland,  and  others.®  After  his 
conviction,  the  judge  was  permitted  to  effect  a  com- 
promise, and  resign  his  office.'  Elsewhere,  the  peculiar 
circumstances  under  which  each  of  the  courses  above 
enumerated  would  be  specially  applicable  have  been 
thus  explained  :  *  First,  in  cases  of  misconduct  not  ex- 
tending to  a  legal  misdemeanour,  the  appropriate  course 
appears  to  be  by  scire  facias  to  repeal  his  patent, 
"  good  behaviour  "  being  the  condition  precedent  of  the 
judges  tenure ;  secondly,  when  the  conduct  amounts 
to  what  a  court  might  consider  a  misdemeanour,  then 
by  information ;  thirdly,  if  it  amounts  to  actual  crime, 
then  by  impeachment ;  fourthly,  and  in  all  cases^  at 
the  discretion  of  ParUament,  *  by  the  joint  exercise  of 
the  inquisitorial  and  judicial  jurisdiction'  conferred 
upon  both  Houses  by  statute,  when  they  proceed  to 
consider  of  the  expediency  of  addressing  the  crown  for 
the  removal  of  a  judge.^ 

By  decisions  of  the  courts  of  law,  both  in  England  and  in  the 
United  States  of  America,  it  has  been  determined,  that  judges  of 
superior  or  general  jurisdiction  are  not  liable  to  civil  actions  for 
their  judicial  acts,  even  when  such  acts  are  in  excess  of  their 
jurisdiction,  and  are  alleged  to  have  been  done  maliciously  and  cor- 
ruptly.**   But  it  must  be  remembered  that  whatever  immunity  may 

«»  Mir.  of  Pari.   1830,  p.   1897.  *  Mir.  of  Pari.  1830,  p.  1807. 

Foster  on  the  Writ  of  Scire  Facias,  «  Lords  Jour.  v.  62,  p.  602. 

Book  8,  ch.  2.— For  decision  as  to  **  Lange  v,  Benedict,  N.Y.  Ct.  of 

circumstances  under  which  a  writ  of  Appeal,  March  19,  1878.    See  also 

Scire  Facias  may  be  issued,  see  Moore,  H.  McLemian  v,  Hubert  et  al.^  decided 

P.O.  cases ;  N.S.,  v.  3,  p.  439.  by  the  Ct.  of  Queen's  Bench  at  Mon- 

•  HoweU's  State  Tnals,  v.  29,  pp.  treal,  in  1874.    L.  C.  Jurist,  v.  22, 

81-502 ;  and  see  Pari.  D.  v.  5,  pp.  p.  294. 
667,  622. 
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attach  to  the  judges  for  acts  done  judicially,  in  respect  of  all  wrong- 
ful acts  done  in  their  private  capacity  they  are  amenable  to  the 
laws.* 

By  these  authorities  it  is  evident  the  crown  is  duly 

empowered  to  institute   legal  proceedings  against  the 

grantee  of  a  judicial  or  other  office  held  during  *  good 

behaviour  *  for  the  forfeiture  of  such  office  on  proof  of 

*  misbehaviour '  therein. 

Action  of          But,  in  addition  to  these  methods  of  procedure,  the 

mTnrfor    Constitution  has  appropriately  conferred  upon  the  two 

removal     Houscs  of  ParUameut — in  the  exercise  of  that  superin- 

o  a  judge,  ^.^jj^^j^^^  ^y^j.  ^^^^  proceedings  of  the  courts  of  justice 

which  is  one  of  their  most  important  functions — a  right 

to  appeal  to  the  crown  for  the  removal  of  a  judge  who 

has,   in   their   opinion,   proved  himself  unfit   for  the 

proper   exercise  of  his  judicial  office.     This  power  is 

not,  in  a  strict  sense,  judicial ;  it  may  be  invoked  upon 

occasions  when  the  misbehaviour  complained  of  would 

not  constitute  a  legal  breach  of  the  conditions  on  which 

the  office  is  held.     The  liabDity  to  this  kind  of  removal 

is,  in  fact,  a  quahfication  of,  or  exception  from,   the 

words  creating  a  tenure  during  good  behaviour,   and 

not  an  incident  or  legal  consequence  thereof. 

In  entering  upon  an  investigation  of  this  kind. 
Parliament  is  limited  by  no  restraints,  except  such  as 
When  jus-  may  be  self-imposed.  Nevertheless,  since  statutory 
powers  have  been  conferred  upon  Parliament  which 
define  and  regulate  the  proceedings  against  offending 
judges,  the  importance  to  the  interests  of  the  common- 
wealth, of  preserving  the  independence  of  the  judges, 
should  forbid  either  House  from  entertaining  an  appli- 
cation against  a  judge  unless  such  grave  misconduct 
were  imputed  to  him  as  would  warrant,  or  rather  com- 
pel, the  concurrence  of  both  Houses  in  an  address  to 


See  Broom,  Const.  Law,  pp.  766, 791. 
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the  crown  for  his  removal  from  the  bench  J  *  Anything 
short  of  this  might  properly  be  left  to  public  opinion, 
which  holds  a  salutary  check  over  judicial  conduct,  and 
over  the  conduct  of  public  functionaries  of  all  kinds, 
which  it  might  not  be  convenient  to  make  the  subject 
of  parliamentary  enquiry.'  ^ 

Bearing  this  in  mind,  the  House  of  Commons,  to 
whom  it  peculiarly  belongs  to  take  the  initiative  in 
such  matters,  should  remember  the  words  once  ad- 
dressed to  them  by  Edmund  Burke  :  *  We  may,  when  we 
see  cause  of  complaint,  administer  a  remedy ;  it  is  in 
our  choice  by  an  address  to  remove  an  improper  judge ; 
by  impeachment  ^  before  the  peers  to  pursue  to  destruc- 
tion a  corrupt  judge  ;  or,  by  Bill,  to  assert,  to  explain, 
to  enforce,  or  to  reform  the  law,  just  as  the  occasion 
and  necessity  of  the  case  shall  guide  us.  We  stand  in 
a  situation  very  honourable  to  ourselves  and  very  use- 
ful to  our  country,  if  we  do  not  abuse  or  abandon  the 
trust  that  is  placed  in  us.*  "^ 

The  first  case  wherein  the  interposition  of  Parliament  Jadge 
was  invoked  for  the  removal  of  a  judge,  under  the  pro- 
visions of  the  Act  of  Settlement,  occurred  in  1805,  in 
reference  to  Mr.  Justice  Fox,  of  the  Irish  bench.  After 
a  protracted  investigation,  however,  the  prosecution 
was  abandoned,  on  the  ground  that  the  proceeding, 
which  had  originated  in  the  House  of  Lords,  should 
have  been  commenced  in  the  House  of  Commons.  For 
according  to  ancient  constitutional  principle,  the  Lords 
are  judges,  the  Commons  are  the  grand  inquest  of  the 
nation."     But  the  case  is  deserving  of  a  careful  study, 


J  Fitzmaurice^  Life  of  Ld.  Shel-  Tnal8,767). — The  procedure  upon  an 

burne,  v.  2,  p.  219;  see  ante,  vol.  1,  impeach  ment  by  the  H.  of  C.  is  de- 

p.  571.  scribed  in  detail  in  the  9.STd  chapter 

^  Att-Gen.  Pollock,  Hans.  D.  v.  of  Sir  Erskine  May^s  treatise  on  the 

66,  p.  1090.  Usaares  of  Parliament. 

*  As  iu  the  case  of  Lord  Bacon,  "»  Burke's  Speeches,  v.  1,  p.  80. 

in  1620  (2  St.  Trials,  1087),  and  I>i.  "  See  ante,  vol.  1,  p.  414.  Free- 

Chanc.  Macclesfield,  in  1726  (16  St.  man,  in  Int.  Rev.  v.  3,  p.  739. 
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as,  notwithstanding  the  omission  in  the  statutes  of  any 
directions  as  to  the  way  in  which  such  investigations 
should  be  conducted — an  omission  which  led  at  the 
outset  to  considerable  difficulty  in  arranging  the  course 
of  procedure — ^there  was,  and  ever  has  been,  a  manifest 
determination,  on  the  part  of  the  House  of  Lords,  to 
be  governed  upon  such  occasions  by  the  established 
principles  of  justice  in  the  trial  of  criminal  charges. 

Case  of  Mr.  Fox  was  a  judge  of  the  Court  of  Common  Pleas  in  Ireland. 

Judge  Qj^  i^^y  31^  1804,  a  petition  was  presented  to  the  House  of  Lords, 
complaining  of  his  judicial  conduct  upon  various  occasions ;  which 
was  followed  by  a  petition  from  the  judge  himself,  that  he  might  be 
duly  informed  of  the  charges  preferred  against  him,  and  be  per- 
mitted to  answer  by  himself  and  counsel  in  his  own  defence. 
Whereupon  a  copy  of  the  petition  of  complaint  was  ordered  to  be 
communicated  to  the  judge.®  On  July  5,  articles  of  complaint^ 
founded  in  part  upon  the  same  petition,  were  presented  to  the  House 
of  Lords  by  a  peer,  ordered  to  lie  on  the  table,  and  a  copy  thereof 
to  be  furnished  to  Mr.  Justice  Fox.p  But  the  articles  were  not  pro- 
ceeded upon,  as  soon  afterwards  Parliament  was  prorogued. 

Early  in  the  ensuing  Session,  on  January  21, 1805,  three  petitions 
were  presented  against  Judge  Fox,  together  with  new  and  amended 
articles  of  complaint,  which  the  House  resolved  to  consider  in  a 
committee  of  the  whole. <)  Upon  the  order  being  read  for  the  House 
to  resolve  itself  into  this  committee,  it  was  agreed  to  appoint  a  select 
committee  to  consider  of  the  matter  alleged  against  the  judge,  and 
of  the  evidence  which  might  be  brought  in  support  of  the  same.' 
But  neither  the  judge,  nor  any  person  on  his  behalf,  was  allowed  to 
be  present  at  the  meetings  of  this  committee,"  the  proceedings  of 
which  were,  after  a  time,  ordered  to  be  discontinued  by  the  House^ 
and  the  matters  of  complaint  against  Mr.  Justice  Fox  to  be  examined 
into  in  a  committee  of  the  whole  House,  *  with  a  view  to  consider  of 
an  address  to  the  king  to  remove'  the  said  judge,  *if  a  sufficient 
ground  for  such  address  shall  be  substantiated  by  proof  before  this 
House.'*     Accordingly,  on  May  22,    the  House  agreed  to  resolve 

°  Lords'  Jour.  v.  44,  pp.  558,  tUO.  June  7,  upon  petition  of  Judge  Fox, 

p  Pari.  Deb.  v.  2,  p.  950. — ^The  that  he  might  have  access  to  the 

Lords  entry  of  this  proceeding  was  orders,    proceedings,    and    evidence 

afterwards  ordered  to  be  expunged  taken  by  the  select  committee,  it  was 

from  the  Journal.     See  Lords  Jls.  v.  ordered  to  he  revived,  and  to  report 

44,  p.  647,  V.  46,  p.  18L  forthwith  the  evidence  to  the  House. 

«»  Pari.  Deb.  v.  8,  pp.  22,  46.  lb.  p.  246.    The  report  was  made  on 

'  Lords'  Jls.  V.  46,  p.  2L  June    10,   and  was  directed  to  be 

•  Pari.  D.  V.  7,  p.  754.  printed  for  the  use  of  members  only. 

*  Lords'  Jls.  V.  46,  p.  181.    On  lb.  pp.  253-295. 
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itself  into  a  committee  of  the  whole,  to  consider  of  a  motion  for  an 
address  to  the  king,  representing  various  instances  wherein  Mr. 
Justice  Fox  had  misconducted  himself  in  the  exercise  of  his  judicial 
functions,  *  and  for  these  reasons  praying  that  his  majesty  will  be 
graciously  pleased  to  remove  the  said  Luke  Fox  from  his  said  office,' 
and  to  enquire  into  the  facts  alleged  in  the  said  motion.  The 
petitions  of  complaint  were  referred  to  this  committee,  and  leave 
given  to  the  petitioners  to  be  heard  by  counsel  in  support  of  the 
same.  Leave  was  also  given  to  Mr.  Fox  to  be  present,  and  to  be 
heard  by  himself  or  counsel,  against  the  motion  ;  copies  of  which, 
and  of  the  petitions,  were  ordered  to  be  communicated  to  him." 
After  some  deliberation  as  to  the  place  in  which  Mr.  Fox  should  be 
heard,  it  was  ordered  that  he  should  be  accommodated  with  a  chair 
below  the  bar.^  The  enquiry  at  the  bar  was  then  commenced,  and 
continued  from  time  to  time  until  the  close  of  the  session,  when  the 
case  on  behalf  of  the  petitioners  was  still  unfinished.  A  Bill  was 
accordingly  introduced,  which  received  the  royal  assent,  to  con- 
tinue the  proceedings  in  the  House  of  Lords  upon  this  matter,  not- 
withstanding any  prorogation  or  dissolution  of  Parliament.^ 

On  February  24,  1806,  a  day  was  appointed  by  the  House  of 
Lords  for  resuming  the  enquiry  into  the  case  of  Mr.  Justice  Fox  ; 
but  the  order  of  the  day  was  read  and  postponed  again  and  again, 
without  anything  being  done.  At  length,  on  June  3,  Judge  Fox 
petitioned  the  House,  complaining  of  being  subjected  to  a  protracted 
and  costly  investigation,  extending  over  three  sessions  of  Parlia- 
ment, and  reflecting  upon  his  good  name  and  usefulness.  This 
petition  was  taken  into  consideration  on  June  19,  when  Lord  Gren- 
ville  (the  prime  minister)  moved  that  further  proceedings  in  the 
matter  of  complaint  against  Mr.  Fox  be  postponed  for  two  months 
{i.e.  to  a  period  beyond  the  session),  urging,  on  behalf  of  this  motion, 
that  the  proceedings  had  been  wrong  from  the  beginning,  in  having 
originated  in  the  Lords  instead  of  in  the  Commons.  It  being  an 
undeniable  law  of  Parliament  that,  except  for  the  maintenance  of  its 
own  privileges,  *no  criminal  complaint  can  be  preferred  and  pro- 
ceeded upon  in  this  House/  originally.  *  The  House  of  Commons  is 
the  grand  inquest  of  the  high  court  of  Parliament,  and  it  is  compe- 
tfint  for  them  alone  to  bring  commoners  before  your  lordships  for 
high  crimes  and  misdemeanours.  Even  in  the  case  of  peers,  the  in- 
quest is  preferred  elsewhere,  and  the  Bill  is  removed  to  your  lord- 
ships' House,  in  order  that  you  may  proceed.'  Were  the  proposed 
address  persevered  in,  it  would  still  require  the  concurrence  of  the 
Commons  to  give  it  force  and  effect.     The  House  of  Commons,  when 


«  Lords'  Journals,  v.  46,  pp.  203,  204.  '  Ih.  pp.  208,  219,  223. 

''  46  Geo.  ni.c.  117. 
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the  case  came  before  them,  might  think  fit  to  r^ard  it  in  a  different 
aspect,  and  might  constitutionally  resolve  that  the  charges  against 
Mr.  Justice  Fox  ought  to  be  proceeded  upon  by  way  of  impeach- 
ment at  the  bar  of  the  House  of  Lords,  instead  of  by  the  more 
lenient  method  of  an  address  for  his  removal  from  office.  '  Then,' 
said  Lord  Grenville,  *  see  in  what  a  situation  we  stand.  Every  one 
of  your  lordships  would  be  liable  to  be  challenged  upon  the  mere 
fact  that  you  had  already  decided.'  '  It  has  been  said,  that  unless 
you  admit  the  power  of  the  House  of  Lords,  there  is  no  clause  in  the 
Act  by  which  you  can  give  effect  to  the  clauses  for  the  removal  of 
the  judges.'  But,  *  there  are  many  other  cases,  with  regard  to 
which  matters  may  arise  for  the  discretion  of  the  House,  without 
the  necessity  of  your  lordships  deciding  originally.'  For  example, 
where  a  judge  had  been  convicted  elsewhere  of  an  offence,  '  it  might 
be  a  proper  exercise  of  your  lordships'  functions  to  say,  that  al- 
though such  conviction  was  not  for  a  misdemeanour  that  induced 
the  forfeiture  of  office,  yet  it  rendered  him  unfit  to  be  continued  in 
the  exercise  of  the  judicial  functions,  ....  and  a  fit  object  for  tiie 
discretionary  exercise  of  the  power  of  this  House  to  advise  his  re 
moval.'  While  it  would  be  well  to  satisfy  every  clause  in  an  Act  of 
Parliament,  '  yet  I  would  wish  that  some  should  remain  unsatisfied 
rather  than  you  should  assume  a  jurisdiction  so  inconvenient  to 
exercise,  and  so  perilous  to  the  subjects  of  this  realm.'  At  the  close 
of  the  debate  Lord  Grenville's  motion  was  agreed  to,  on  a  division, 
and  thus  the  proceedings  against  Judge  Fox  came  to  an  end.'  No 
further  proceedings  against  the  judge  were  instituted  in  either 
House  of  Parliament,  and  he  remained  upon  the  bench  until  July  23, 
1816,  when  he  resigned  his  office.^ 
^®  **M  ^^  June  2,  1819,  a  member  of  the  House  of  Commons,  in  his 

Cleland.  pla-ce,  presented  an  article  of  charge  of  certain  crimes  and  misde- 
meanours against  the  Hon.  James  McCleland,  one  of  the  barons  of 
the  court  of  exchequer  in  Ireland,  which  was  delivered  in  at  the 
table  of  the  House  and  read.  He  then  moved  that,  on  that  day 
fortnight,  the  House  would  resolve  itself  into  a  committee  of  the 
whole,  to  take  the  said  article  into  consideration.  Lord  Castlereagh 
(the  foreign  secretary)  denied  that  *  there  was  any  rational  ground 
to  impute  such  corruption  to  Baron  McCleland  as  to  justify  the 
enquiry  ; '  and  after  a  short  debate  the  motion  was  withdrawn  ;  and 
it  was  resolved  that  the  said  article  of  charge  be  rejected.* 


»  Pari.  D.  V.  7,  pp.  226,  606, 5 '6,  the  House  acted ;  ib.  p.  788. 
752-772. — See  a  protest  signed  by  ^  Haydn,  Book  of  Dignities,  p. 

Lords  Abercom,  Eldon,  and  others,  456 ;  and  see  Wright's  History  of 

against  the  abrupt    termination   of  Ireland,  y.  3,  p.  823. 
these  proceedings,  and  disputing  the  "  Com.  Jour.  v.  74,  p.  403.  PaxL 

validity  of  the  reasons  upon  which  D.  v.  11,  pp.  860-864. 
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In  1821  Chief  Baron  Standish  O'Grady,  of  the  Irish  Court  of  Case  of 
Exchequer,  was  accused  by  the  commissioners  on  the  courts  of  S~®^ 
justice  in  Ireland,  in  their  ninth  and  eleventh  reports,  with  having  o^Qradj. 
unjustly  and  arbitrarily  increased  his  own  fees.*  The  charge  was 
investigated  by  two  select  committees  of  the  House  of  Commons,  by 
whom  the  accusation  was  confirmed.**  Their  reports  were  communi- 
cated by  the  government  to  the  commissioners,  who  again  examined 
the  chief  baron  and  other  witnesses  in  relation  thereto,  and  made 
known  to  the  government  the  result  of  this  further  investigation. 
Finally,  the  several  reports  of  the  commissioners  were  referred  to  a 
committee  of  the  whole  House,  who  reported  a  series  of  resolutions, 
explanatory  of  the  allegations  against  the  chief  baron,  which  were 
agreed  to  by  the  House.  Whereupon  it  was  resolved,  after  much 
debate,  and  the  rejection  of  some  amendments  exculpatory  of  the 
chief  baron  :  (1)  That  the  receipt  of  fees  by  judges  in  the  courts 
of  common  law  and  exchequer  has  been  recently  abolished  by  law, 
(2)  That  this  House,  under  all  the  circumstances  above  stated^  does 
not  deem  it  necessary  to  adopt  any  further  proceedings  in  the  case 
of  the  Chief  Baron  0'Grady.« 

On  June  14,  1825,  a  petition  from  one  Canfor  was  presented  to  c^se  of 
the  House  of  Commons,  complaining  of  the  conduct  of  William  Judge 
Kenrick,  Esq.,  one  of  ihe  justices  of  the  peace  in  the  county  of  '^^^^^^  • 
Surrey,  under  certain  circumstances  therein  detailed,  which  it  was 
alleged  amounted  to  *  a  denial  of  justice '  in  a  particular  case,  *  by 
which  a  charge  of  felony  was  suppressed  and  defeated.'  Mr.  Ken- 
rick was  also  a  judge  of  great  sessions  in  Wales,  an  office  since 
abolished,  but  which  at  this  time  ranked,  both  as  regarded  jurisdic- 
tion and  tenure,  with  that  of  a  judge  of  the  court  of  king's  bench 
in  England.*^  Canfor's  petition  was  ordered  to  lie  upon  the  table  and 
to  be  printed  ;  and  copies  of  certain  affidavits  in  the  case  ordered  to 
be  laid  before  the  House.®  On  June  21,  the  foregoing  petition  was 
read,  and  ordered  to  be  taken  into  consideration  on  a  future  day,  the 
petition  and  order  to  be  communicated  to  Mr.  Kenrick  ;  and  the 
petitioner  and  Mr.  Kenrick,  by  himself  or  counsel,  ordered  to  attend 
the  House  on  the  day  mentioned.^  At  the  time  appointed,  the 
petition  was  considered  in  a  committee  of  the  whole  House,  wherein 
several  witnesses  were  examined,  and  the  evidence  taken  ordered  to 
be  printed  by  the  House. «  On  the  same  day  a  petition  was  received 
from  Mr.  Kenrick,  setting  forth  certain  statements  in  his  own  de- 


•  Com.  Jour.  v.  76,  p.  432 ;  v.  78,  70,  sec.  14. 

p.  186.  •  Com.  Jour.  v.  80,  p.  636.  Pari. 

»»  lb,  V.  76,  p.  409 ;  v.  78,  p.  321.  Deb.  N.  S.  v.  13,  p.  1138. 

'    lb.  V.  78,  pp.  467,  470.  '  Com.  Jour.  v.  80,  p.  682. 
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Caae  of  fence,  submitting  his  conduct  to  the  fevourable  consideration  of  the 
K^^ck.  ■^^^*®>  ^^^  IP^^J^g  *^*  justice  might  be  done  him  in  the  premisses  ; 
which  petition  was  ordered  to  lie  upon  the  table  and  be  printed.'' 
On  June  28,  Mr.  Kenrick  again  petitioned  the  House  for  time  to 
enable  him  to  prepare  instructions  for  his  counsel,  and  to  obtain 
counsel  to  cross-examine  the  witnesses  in  this  enquiry  ;  the  House 
immediately  resumed  their  investigation  of  the  case,  in  committee 
of  the  whole,  when  a  resolution  was  reported,  that  the  committee 
did  not  think  it  necessary  to  recommend  any  further  proceedings 
with  reference  to  the  petition  of  Canfor.^  The  enquiry  into  this 
case  proceeded  (as  was  afterwards  stated)  on  the  ground  that  if  it 
could  be  proved  that  Mr.  Kenrick  had  acted  improperly  in  his 
character  of  justice  of  the  peace,  it  ought  to  be  considered  as  unfitting 
him  to  fill  the  higher  office  of  a  judge.^ 

Meanwhile,  on  the  same  day,  and  before  the  House  went  into 
committee,  a  member  in  his  place  charged  William  Kenrick,  Esq., 
one  of  his  majesty's  justices  of  great  sessions  in  Wales,  a  justice  of 
the  peace  for  Surrey,  and  recorder  of  Dover,  with  another  offence, 
viz.  :  That  he  preferred  before  a  neighbouring  magistrate  a  charge 
of  felony  against  a  poor  man  named  Franks,  without  any  sufficient 
proof ;  and  that  he  had  otherwise  misconducted  himself  in  r^ard  to 
this  matter.  It  was  then  ordered  that  a  copy  of  this  charge  be 
communicated  to  Mr.  Kenrick.^  The  transaction  complained  of  in 
this  case  referred  solely  to  Mr.  Kenrick  as  a  private  individual,  and, 
if  in  &ult,  he  was  answerable  for  the  same  to  the  ordinary  legal 
tribunals.^  Nevertheless,  early  in  the  ensuing  session,  on  February 
14,  1826,  the  House  was  moved  for  the  reading  of  the  Journal  of 
June  27,  1825,  relative  to  the  charge  against  Mr.  Kenrick,  in  the 
case  of  Franks,  and  resolved  to  consider  the  said  charge  in  com- 
mittee of  the  whole  on  a  future  day,  giving  leave  to  Mr.  Kenrick 
to  attend  by  himself,  his  counsel,  or  agents,  and  ordering  a  copy  of 
the  charge  to  be  communicated  to  him.™  On  February  17,  this 
committee  sat,  examined  several  witnesses,  and  reported  the  minutes 
of  evidence  to  the  House,  which  were  ordered  to  be  printed,  and  to 
be  taken  into  consideration  on  Tuesday  next ;  Mr.  Kenrick,  4fec., 
having  leave  to  attend.°  On  the  day  appointed,  after  consideration 
of  the  case,  it  was  moved  to  resolve  :  that  the  charge  against  W. 
Kenrick,  Esq.,  one  of  his  majesty's  justices  of  great  sessions  in 
Wales,  has  been  fully  established  by  evidence,  except  so  far  as  it 

*»  Com.  Jour.  v.  80,  p.  602.  ■  lb.  p.  76. — On  this  occasion,  the 

*  lb,  p.  612 ;  see  Pari.  Deb.  N.  S.  Speaker  advised  the  House,  in  detail, 
V.  13,  pp.  1425-1483.  as  to  the  course  of  procedure  in  com- 

J  2b.  V.  14,  p.  611.  mittee  of  the  whole,  and  upon  the 

*  Com.  Jour.  v.  80,  p.  607.  report,  see  Pari.  Deb.  N.  S.  v.  14,  pp. 
»  Pari.  Deb.  N.  S.  v.  14.  p.  611 .        600  -602. 

■»  Com.  Jour.  v.  81,  p.  44. 


ton. 


AND  TO   PARLIAMENT.  867 

imputes  to  hitti  that  he  applied  for  leave  to  withdraw  his  prosecution 
against  J.  Franks,  on  account  of  his  good  character  ;  but  the  motion 
was  opposed  by  the  attorney-general  on  the  ground  that  it  was  not 
proved,  and  it  was  negatived  without  a  division.^* 

The  next  case  of  this  kind  which  was  submitted  to  Case  of 
Parliament  was  that  of  Sir  Jonah  Barrington.     It  is  Barring^ 
memorable  as  being  the  first  instance  wherein  an  address 
for  the  removal  of  a  judge  received  the  sanction  of  both 
Houses,  and  the  compliance  of  the  crown. 

On  May  20,  1828,  the  House  of  Commons  addressed  the  crown 
with  a  request  that  the  commissioners  of  judicial  enquiry  in  Ireland 
might  be  directed  to  enquire  into  the  state  of  the  Admiralty  Court 
thereof,  which  was  presided  over  by  Sir  Jonah  Barrington.P  Direc- 
tions were  given  accordingly.  In  the  following  session  a  report  of 
the  said  commissioners  on  the  conduct  of  Sir  Jonah  Barrington,  with 
other  documents,  including  a  deposition  from  Judge  Barrington  in 
vindication  of  his  conduct,  were  laid  before  the  House,  and  referred 
to  a  select  committee  to  report  their  observations  on  the  accusations 
preferred  and  the  defence  made.<i  This  committee,  without  assuming 
the  right  of  summoning  Sir  Jonah  to  appear  before  them,  understand- 
ing that  he  was  desirous  of  being  examined,  notified  him  of  their 
appointment,  and  permitted  him  to  attend  and  give  evidence,  as 
well  as  to  state  the  persons  whose  evidence  he  desired  might  be 
taken  in  his  own  behalf.  After  a  full  investigation,  the  committee 
reported  their  opinion  that  the  judge  had  been  guilty  of  malversation 
in  office  on  certain  specified  occasions ;  leaving  it  to  the  House  to 
determine  the  expediency  of  addressing  the  crown  for  his  removal 
from  the  bench.^  On  March  18,  1830,  the  several  reports  aforesaid, 
with  the  judge's  deposition,  were  read,  and  the  House  resolved  to  go 
into  committee  to  consider  of  the  same  on  a  future  day  named.  This 
day  was  fixed  for  about  six  weeks  hence,  so  as  to  give  Sir  Jonah 
Barrington  sufficient  time  to  enable  him  to  shape  his  defence."  On 
May  6  the  House  went  into  committee,  when  the  members  in  charge 
of  this  case  moved  a  series  of  resolutions,  setting  forth  the  grounds 
of  complaint  against  Sir  Jonah  for  his  misconduct  and  malversation 
in  office,  and  declaring  it  to  be  the  opinion  of  the  committee  that  he 
was  unfit  to  continue  to  hold  the  office  of  judge  of  the  high  court 
of  admiralty.     These  resolutions  were  agreed  to,  and  ordered  to  be 


«  Pari.  Deb.  N.S.  v.  14,  pp.  670-    Mir.  of  Pari.  1829,  p.  1921 ;  Speech 
G78.  of  Mr.  Wynn,  chairman  of  the  select 

V  Mir.  of  Pari.  1828,  p.  1677.  committee,  t*.  la'JO,  p.  1899. 

«»  Ih,  1829,  p.  1153.  '  lb,  1830,  p.  866. 
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Sir  J.  Bar-  reported  to  the  Hoose.^  At  this  stage,  Sir  Jonah  petitdmied  for  an 
^^^^^'^  *  enquiry  at  the  bar,  and  that  he  might  be  allowed  counsel  tor  his 
defence. **  Leave  to  be  heard  by  counsel  was  given,  and  Mr.  Denman 
addressed  the  House  in  that  capacity.^  It  was  urged  by  counsel, 
that  in  a  proceeding  for  the  removal  of  a  judge  under  the  statute, 
ihe  House  ought  to  adopt  as  the  foundation  of  their  own  judicial 
proceedings  nothing  but  proof  of  guilt,  given  according  to  the  strict 
rules  of  legal  evidence.  That  the  House  ought  not  to  be  bound  by 
any  previous  enquiry,  conducted  by  a  select  committee  of  its  own 
members,  but  should  not  proceed  by  address  except  after  the  fullest 
previous  investigation  into  the  case  by  the  House  itself.  In  reply, 
it  was  argued  that  the  House,  being  free  to  choose  its  course  of  pro- 
cedure against  the  delinquent  judge,  had,  out  of  compassion  for  his 
age  and  infirmities,  preferred  to  proceed  by  an  address,  to  instituting 
an  impeachment,  or  sending  him  to  a  court  of  justice  for  trial  ;  the 
punishment  consequent  upon  an  address  being  lighter  than  that 
which  would  follow  upon  either  of  the  other  courses.  Finally,  the 
House  refused  to  take  additional  evidence  at  the  bar,  on  the  ground 
that  so  strong  a  case  against  the  judge  had  been  already  made  out, 
on  sworn  testimony  before  the  commissioners,  and  after  a  searching 
investigation  before  a  committee— evidence,  moreover,  of  a  docu- 
mentary description,  founded  upon  admissions  by  Sir  Jonah  himself — 
that  there  was  no  necessity  for  further  testimony.  This  decision, 
however,  was  much  questioned  by  some  learned  members,  and  par- 
ticularly by  Sir  Charles  Wetherell  (an  ex-attomey-general),  who 
said,  although  he  required  nothing  to  convince  him  of  Sir  Jonah's 
guilt,  and  was  ready  to  make  allowance  for  the  special  circumstances 
of  the  case,  yet,  *  looking  at  the  question  in  a  constitutional  point 
of  view,  he  could  not  but  think  that  an  address  for  the  removal  of  a 
judge  ought  to  be  passed  upon  the  hearing  of  evidence  at  the  bar.*^ 
This  view  was  entertained  by  the  judge  himself,  who  petitioned  the 
House  for  such  an  investigation,  prior  to  the  passing  of  an  address.' 
Nevertheless,  at  the  close  of  the  debate,  on  May  22,  the  series  of 
resolutions  were  agreed  to  by  the  House,  without  further  enquiiy, 
and  a  committee  appointed  to  draft  an  address  to  the  crown  there- 
upon. The  address,  which  recapitulated  the  acts  of  malversation  of 
which  Sir  Jonah  Harrington  had  been  guilty,  and  declared  that  it 
would  be  unfit,  and  of  bad  example,  that  he  should  continue  to  hold 
ofiice  as  a  judge,  was  reported,  agreed  to,  and  ordered  to  be  com- 
municated to  the  lords  for  their  concurrence.^ 

The  House  of  Lords  applied,  by  message,  to  the  Commons  for 

«  Mir.  of  Pari.  1830,  pp.  1572-  *  Ih.  p.  1904. 

1570.  «  lb.  p.  1960. 

»  lb.  p.  1702.  I  Mirl.  of  Pari  1830,  pp.  19a5, 

'  lb.  pp.  ims,  1807.  1966,  H>59. 
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copies  of  all  the  documents  upon  which  the  address  was  founded, 
including  the  report  of  the  select  committee  on  Sir  Jonah  Barring- 
ton's  case.  All  these  papers  were  communicated  to  their  lordships.* 
At  this  stage,  Sir  Jonah  petitioned  the  House  of  Lords,  asseverating 
his  innocence  of  the  charges  made  against  him,  protesting  against 
the  unconstitutionality  of  the  course  adopted  hj  the  House  of 
Commons  in  passing  an  address  to  the  crown  for  his  removal  from 
office^  under  a  penal  statute,  without '  public  enquiry  and  investiga- 
tion at  the  bar,'  and  praying  that  their  lordships  would  grant  him 
leave  to  be  heard  by  counsel,  and  Uy  produce  evidence  at  their  bar 
in  his  own  defence.  Permission  was  granted  accordingly.*  The 
enquiry  then  proceeded  in  due  form,  the  attorney  general  being 
ordered  to  attend,  with  the  necessary  witnesses  on  both  sides.  The 
case  against  the  judge  was  opened  by  the  attorney-  and  solicitor- 
generals  at  the  bar  of  the  House,  in  presence  of  Sir  Jonah  Bar- 
rington  and  his  counseL  The  defence  and  cross-examinations 
were  conducted  in  part  by  Sir  Jonah  and  in  part  by  his  counsel. 
After  the  witnesses  for  the  prosecution  had  been  examined,  the 
judge's  counsel  spoke  on  his  behaJi^  and  the  attorney-general  in 
reply.  The  evidence  was  then  ordered  to  be  printed.'^  Afterwards, 
the  address  was  fully  considered  and  agreed  to,  and  the  House  of 
Commons  acquainted  therewith.®  Certain  members  were  deputed 
by  the  two  Houses  to  present  the  address,  and  his  majesty  was 
pleased  to  reply  to  the  same  as  follows  :  '  I  cannot  but  regret  the 
circumstances  which  have  led  to  this  address.  I  will  give  directions 
that  Sir  Jonah  Barrington  be  removed  from  the  oflBce  which  he  holds 
of  judge  of  the  high  court  of  admiralty  in  Ireland.'  ^  Thus,  after 
a  protracted  investigation,  extending  over  three  sessions  of  Parlia- 
ment, the  proceedings  against  Judge  Barrington  were  brought  to  a 
successful  close. 

The  next  case  of  this  description  which  engaged  the  Case  of 
attention  of  Parliament  was  that  of  Sir  William  Smith,  s^h. 
one  of  the  barons  of  the  Court  of  Exchequer,  in  Ireland, 
in  1834,  the  particulars  of  which  have  been  described 
in  a  previous  chapter.®  The  point  established  upon  this 
occasion  was  that  the  House  will  not  sanction  the  nomi- 
nation of  a  select  committee  to  enquire  into  the  conduct 
of  a  judge,   unless   a  prima  facie  case — sufficient,  if 


»  Lords'  Joup.  V.  62,  pp.  162, 166,  «  lb,  p.  908. 

583,  697.  **  Lords*  and  Com.  Jour.  July  22, 

•  Ih,  p.  699.  1830. 
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substantiated,  to  justify  his  removal  from  the  bench, 
pursuant  to  an  address  to  the  crown  under  the  statute-— 
is  made  out  by  the  mover  for  the  appointment  of  such 
committee.' 

Case  of  On  February  21,  1843,  Mr.  Thomas  Dancombe  called  attention 

Lord  in  the  House  of  Commons  to  certain  objectionaUe  expressions  in  the 

Abmger.  charges  of  Lord  Abinger,  chief  baron  of  the  court  of  exchequer,  and 
alleged  that  his  lordship's  judicial  conduct  had  been  partial,  uncon- 
stitutional, and  oppressive ;  also,  that  he  had  made  use  of  ultra 
political  and  party  language  on  the  bench.  He  then  moved  to  re> 
solve,  'that  petitions  having  been  presented  to  this  House,  com- 
plaining of  Lord  Chief  Baron  Abinger,  when  presiding  as  judge 
upon  the  execution  of  the  late  special  commission,  executed  in  the 
counties  of  Chester  and  Lancaster,  this  House  do  summon  witnesses 
to  the  bar  for  the  purpose  of  ascertaining  the  language  used  by  the 
said  judge  in  charging  the  grand  juries,  and  in  summing  up  the 
cases  to  the  petty  juries  who  were  empannelled  under  such  special 
commissions,  and  also  in  passing  sentences  upon  prisoners  convicted 
under  the  same  commission.'*  The  attorney-general  (Sir  F.  Pollock) 
resisted  this  motion,  and  defended  the  conduct  of  the  judge.  He 
*  did  not  deny  the  proper  vocation  of  the  House  of  Commons  for  such 
enquiries  in  general,'  but  considered  the  present  complaint  to  be 
wholly  unsubstantiated.^  It  is  in  fact  an  admitted  principle  that 
'  no  government  should  support  a  motion  for  an  enquiry  into  the 
conduct  of  a  judge,  unless  they  have  first  made  an  investigation,  and 
are  prepared  to  say  that  they  think  it  a  fit  case  to  be  followed  up  hy 
an  address  for  his  dismissal'  ^ 

In  reference  to  the  allegation  that  Lord  Abinger  had  spoken 
from  the  bench  in  terms  that  were  more  appropriate  to  a  politician 
than  to  a  judge,  it  was  allowed  that,  accoi*ding  to  ancient  usage  and 
the  requirements  of  his  ofBce,  it  sometimes  became  the  duty  of  a 
judge  to  refer  to  political  afiairs  ;i  but  Lord  John  Kussell  objected 
that  Lord  Abinger  had  *  spoken  both  as  a  politician  and  a  lawyer,' 
when  he  should  have  spoken  only  as  the  judge.  Nevertheless,  *  he 
regarded  the  independence  of  the  judges  to  be  so  sacred,  that  nothing 
but  the  most  imperious  necessity  should  induce  the  House  to  adopt 


'  Mir.  of  Pari.  1834,  p.  304 ;  and  ley,  Hans.  D.  v.  66,  p.  1102. 

see  Hans.  D.  v.  182,  p.  1636.    lb.  v.  J  Hans.  D.  v.  66,  pp.  1071, 1 100. 

209,  p.  767.  See  Lord  Abinger  s  letter  tr>  Duke 

«  Hans.  D.  v.  66,  pp.  1037-1068.  of  Wellington  in  defence  of  theee 

^  lb.  p.  1088.  charges,  together  with  the  chaiyes  in 

*  Sir  Ja«.  Scarlett,  Mir.  of  Pari,  full,  in  his  eon's  Memoir  of  the  Chief 

1 834,  p.  1 86 ;  the  chanc.  of  the  excheq.  Baron,  pp.  168-191. 

rLord  Altborp),?^.  p.  138;  Mr.  Wort- 
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a  course  that  might  tend  to  weaken  their  standing  or  endanger  their 
authority.'  ^  Sir  James  Graham  *  did  not  object  to  questions  of  this 
nature  being  asked  in  the  House,'  but  yet  he  considered  it  was  '  due 
to  the  cause  of  justice  itself  to  defend  the  judges  of  the  land,  unless 
we  shall  be  satisfied  that  their  conduct  has  been  corrupt,  and  their 
motiyes  dishonest.'  He  further  declared  that — except  in  Baron 
Smith's  case  (above  mentioned),  wherein  the  House  retraced  its 
steps — there  had  been  no  instance  of  the  House  of  Commons  in- 
stituting an  enquiry  with  a  view  to  discover  evidence,  but  that  it 
had  been  the  invariable  practice  for  distinct  charges  and  specific 
allegations  to  be  made,  with  a  proffer  of  evidence  in  support  of  the 
$ame,  before  the  House  was  called  upon  to  commence  proceedings  of 
this  description.^  Mr.  Duncombe's  motion  was  then  negatived  by  a 
large  majority.™ 

On  February  12,  1867,  Earl  Russell  presented  a  petition  to  the  caaeof  Sir 
House  of  Lords  from  a  Mr.  Wason,  complaining  of  certain  conduct  Ficzroy 
of  Sir  Fitzroy  Kelly,  which,  it  was  alleged,  rendered  him  unfit  for  K«lly« 
the  office  to  which  he  had  been  recently  appointed,  of  lord  chief 
baron  of  the  exchequer,  and  praying  for  an  enquiry  into  the  same, 
in  order  that,  if  the  charge  should  be  proven,  an  address  to  the 
crown  for  the  removal  of  the  said  judge  might  be  passed  by  both 
Houses  of  Parliament.  Earl  Russell  stated  that  he  did  not  concur 
in  the  prayer  of  the  petition  (which  related  to  events  which  had 
taken  place  thirty-two  years  previously),  but  that  he  had  felt  it  to 
be  his  duty  to  present  it,  rather  than  refuse  Mr.  Wason  an  oppor- 
tunity of  obtaining  a  constitutional  remedy  in  a  matter  of  great  pub- 
lic importance.  He  added,  that  he  had  given  a  copy  of  the  petition 
beforehand  to  the  lord  chancellor,  for  the  information  of  the  lord 
chief  baron,  so  as  to  enable  him,  on  the  presentation  of  the  peti- 
tion, to  rebut  the  charges  therein  contained.  A  debate  then  followed, 
wherein  the  conduct  of  the  judge  upon  the  occasion  in  question  was 
completely  vindicated,  by  the  lord  chancellor  and  other  peers. 
Earl  Russell  acknowledged  that  all  the  charges  preferred  had  been 
satisfactorily  answered,  and,  with  the  unanimous  consent  of  the 
House,  he  withdrew  the  petition." 

This  case  gave  rise  to  an  action  in  the  Court  of  Queen's  Bench 
by  Mr.  Wason  against  Mr.  Walter,  the  proprietor  of  the  Timea^  to 
recover  damages  for  an  alleged  libel  contained  in  a  report  of  the 
debate  in  the  House  of  Lords  on  the  presentation  of  Mr.  Wason's 
petition,  and  in  leading  articles  commenting  on  that  debate.  But 
the  court,  upon  two  occasions,  in  1867  and  1868,  decided  that '  a 
faithful  and  bond  fide  report  of  a  debate  in  Parliament  is  a  privi- 


k  Hane.D.  v.  ^Q,  p.  1124.         »  Ih,  p.  1140. 

>  Th,  pp.  1129, 1130.  »  Hans.  D.  v.  185,  pp  257-273. 
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l^ed  publication,  and  cannot  be  made  the  subject  of  an  action  for 
libel  on  account  of  statements  contained  in  the  speeches  therein  re- 
ported ; '  also,  that  *  criticisms  on  matters  of  public  interest,  if 
written  honesUj/  &c,^  are  equally  privileged.^ 

From  an  examination  of  the  foregoing  cases  of  pro- 
cedure under  the  statute  for  the  removal  of  judges  of 
the  superior  courts  for  misconduct  in  office,  it  is  not 
Procednre  difficult  lo  ascertain  the  correct  mode  of  proceeding,  in 
mentfoT   both  Houscs  of  Parliament,  upon  such  occasions.     It  is 
removal  of  j^u^  jh^t  the  Statute  is  silent  with  regard  to  the  method 
of  conducting  these  investigations,  but  the  wisdom  of 
Parliament  in  applying  to  this  particular  class  of  ques- 
tions the  constitutional  maxims  that  regulate  all  judicial 
enquiries  aiTecting  the  rights  and  liberties  of  the  subject, 
has  gradually  evolved  certain  definite  rules  which  are 
applicable  to  all  cases  of  this  description. 

1.  It  is  evident  that,  while  the  consent  of  both  Houscs 
of  Parliament  is  necessary  to  an  address  to  the  crown, 
upon  which  the  sovereign  shall  be  empowered  to  remove 
a  judge  holding  office  during  *  good  behaviour,'  and 
while  it  is  equally  competent  to  either  House  in  its  dis- 
cretion to  receive  petitions  complaining  of  the  adminis- 
tration of  justice,  or  of  the  conduct  of  persons  holding 
judicial  office,  or  even  to  institute  preliminary  enquiries, 
by  a  select  committee,  into  such  complaints ;  yet  that  a 
joint  address  under  the  statute  ought  properly  to  origi- 
nate in  the  House  of  Commons,  as  being  peculiarly  the 
impeaching  body,  and  preeminently  •  the  grand  inquest 
of  the  high  court  of  parliament.'  ^ 

2.  It  is  also  evident  that  the  action  of  Parliament  for 
the  removal  of  a  judge  may  originate  in  various  ways. 
It  may  be  invoked  upon  articles  of  charge  presented  to 
the  House  of  Commons  by  a  member  in  his  place,  reca- 
pitulating the  cases  of  misconduct  of  which  the  judge 

•  L.  T  Rep.  N.  S.  v.  17,  p.  386.  »»  See  Judge  Fox's  case,  ante,  p. 

Jb,  V.   10,  p.  409.      The  law  was    8d'2. 
amended  bv  44  &  45  Vict.  c.  60. 
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complained  of  has  been  guilty ;''  or,  after  a  preliminary  Removal 
enquiry — by  a  royal  commission  (at  the  instance  of  ^J^<*«®^* 
government/  or  at  the  request  of  either  House  of  Parlia- 
ment)," or  by  a  select  committee  of  the  House — into  the 
judicial  conduct  of  the  individual  in  question ;  *  or,  upon 
a  petition  presented  to  the  House  from  some  person  or 
persons  who  may  have  a  cause  of  complaint  against  a 
judge ; "  provided  that,  while  the  interposition  of  Parlia- 
ment may  be  sought  by  petition  for  the  application  of 
the  remedy  prescribed  by  law  for  a  special  grievance  in 
any  particular  instance,  no  petition  should  be  received 
by  either  House,  that  otherwise  reflects  injuriously  upon 
the  character  or  conduct  of  the  courts  of  justice.''  And 
no  petition  impugning  the  conduct  of  a  judge  should 
be  permitted  to  remain  upon  the  table  of  the  House, 
unless,  within  a  reasonable  period,  some  member  under- 
takes to  invite  the  House  to  proceed  upon  the  charges 
contained  therein. 

On  June  10,  1870,  a  petition  was  presented  to  the  House  of 
Commons,  complaining  of  the  conduct  of  Mr.  Baron  Hughes,  when 
trying  the  Waterford  borough  election  petition.  This  petition 
having  lain  on  the  table  of  the  House  for  upwards  of  six  weeks,  and 
no  action  having  been  taken  thereon  by  any  member  thereof,  the 
House,  on  July  28,  directed  that  the  order  for  its  reception  should 
be  discharged.'' 

3.  Bearing  in  mind  the  general  responsibility  of 
ministers  of  the  crown  for  the  due  administration  of 
justice  throughout  the  kingdom,  and  the  obligation 
which  they  owe  to  the  dispensers  of  justice  to  preserve 
them  from  injurious  attack  or  calumnious  accusations. 


1  Baron  M'Oleland's  case,  ante,  Judge  Kenrick's  case,  ante,  p.  866. 
p.  864.  ^  Case  of  Judge  Best,  Com.  Journ. 

'  Chief  Baron   O^Grady's    case,  v.  76,  p.  106 ;  Pari  Deb.  N.  S.,  v.  4, 

ante,  p.  865.  pp.  018, 1132 ;  v.  6,  p.  466 ;  and  see 

•  Sir   Jonah    Barrington's    case,  ante,  vol.  1)  p.  673. 

ante,  p.  867.  ''  Hans.   D.    v.  202,  pp.   1208, 

*  Judge  Fox*8  case,  ante,  p.  862 ;  1306 ;  Com.  Jour.  1870,  p.  376.  See 
Sir  J.  Bamngton's  case,  p.  867 ;  Baron  proceedings  on  the  Prittlewell  peti- 
Smith's  case,  ante,  vol.  1,  p.  679.  tion,  Hans.  D.  v.  223,  pp.  716,  076. 

"  Judge  Fox's  case,  tmte,  p.  862 ; 
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Removal  it  is  necessarj  that,  before  consenting  to  any  motion  for 
of  judges.  ^  parliamentary  enquiry  into  the  conduct  of  a  judge — 
or  even  for  the  reception  of  a  petition  complaining  of 
the  conduct  of  a  judge  and  not  asking  for  his  removal 
from  ofl5ce  in  accordance  with  the  statute — or  not 
alleging  reasonable  grounds  for  such  a  proceeding — 
ministers  should  themselves  have  investigated  the  matter 
of  complaint,  and  be  prepared  either  to  oppose  or  faci- 
litate the  interference  of  Parliament  on  the  particular 
occasion.* 

4.  That  the  House  of  Commons  should  not  initiate, 
and  ministers  of  the  crown  ought  not  to  sanction,  any 
attempt  to  institute  criminative  charges  against  anyone, 
unless  upon  some  distinct  and  definite  basis  ;^  and  in  the 
case  of  a  judge,  such  charges  should  only  be  entertained 
upon  allegations  of  misconduct  that  would  be  sufficient, 
if  proved,  to  justify  his  removal  from  the  bench."  But  it 
is  immaterial  whether  such  misconduct  had  been  the  re- 
sult of  an  improper  exercise  of  his  judicial  functions,  or 
whether  it  was  solely  attributable  to  him  in  his  private 
capacity,  provided  only  that  it  had  been  of  a  nature  to  un- 
fit him  for  the  honourable  discharge  of  the  judicial  office.' 

5.  That  no  address  for  the  removal  of  a  judge  ought 
to  be  adopted  by  either  House  of  ParUament,  except 
after  the  fullest  and  fairest  enquiry  into  the  matter  of 
complaint,  by  the  whole  House,  or  a  committee  of  the 
whole  House,  at  the  bar ;  notwithstanding  that  the  same 
may  have  already  undergone  a  thorough  investigation 
before  other  tribunals.*' 

It  is  true  that  in  Sir  Jonah  Barrington's  case,  the  House  of 

*  Judge  Nicboll's  caae,  Mir.  of  in  H.  of  C.  in  relation  to  a  decision 
Pari.  18-^8,  p.  2584 ;  Chief  Baron  of  Ch.  Justice  Coleridge,  Hans.  D. 
Ahinger*8  case,  ante,  p.  870;  Chief    ▼.  232,  pp.  1368, 1868. 

Baron  Kelly's  case,  ante,  p.  871.  •  Judge  Kenrick  s  case,  ante,  p. 

y  lb,  J  and  see  ante,  vol.  1,  p.  573.  865. 

•  Chief  Baron  Ahinger's  case,  *>  Judge  Fox's  case,  an<c,  p.  862 ; 
mUe,  p.  870;  Chief  Baron  Kelly's  Chief  Baron  O'Grady's  case,  ante, 
case,  ante,  p.  871.    See  observations  p.  865. 
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Commons  refused  to  take  further  evidence  at  the  bar,  deeming  that 
the  all^ations  against  the  judge  had  been  sufficiently  established  by 
the  preliminary  investigations  before  a  royal  commission  and  a  select 
committee  of  their  own.  Nevertheless,  the  judge  himself,  in  a  peti- 
tion to  the  House  of  Lords,  protested  against  this  course,  as  being 
unconstitutional,  urging  very  forcibly  that '  the  evidence  taken  and 
reported  by  a  select  committee  is  only  the  basis  of  further  enquiry, 
but  that  taken  before  the  whole  House  is  evidence  for  its  decision.'  ^ 
The  House  of  Lords,  by  their  own  action  in  the  matter,  tacitly  con- 
demned the  course  taken  by  the  House  of  Commons.^ 

The  application  of  this  principle  will  obviously 
necessitate  that  the  person  complained  of  shall  be  duly 
informed  of  the  intended  proceedings  against  him  at 
every  stage  of  the  enquiry  ;  that  copies  of  all  petitions, 
articles  of  complaint,  and  orders  of  the  House  in  rela- 
tion thereto,  shall  be  promptly  communicated  to  him  ; 
and  that,  upon  his  applying  to  the  House  for  such  per- 
mission, leave  should  be  given  him  to  appear  by  himself 
or  counsel  in  his  own  defence. 

6.  That  in  requesting  the  crown,  by  an  address 
under  the  statute,  to  remove  a  judge  who,  in  the  opinion 
of  the  two  Houses  of  Parliament,  is  unfit  to  continue  to 
discharge  judicial  functions,  the  acts  of  misconduct 
which-  have  occasioned  the  adoption  of  such  an  address 
ought  to  be  recapitulated,  in  order  to  enable  the  sove- 
reign to  exercise  a  constitutional  discretion  in  acting 
upon  the  advice  of  Parliament.* 

But  it  is  not  merely  judges  of  the  superior  courts  Judges  of 
who  are  amenable  to  the  jurisdiction  of  Parliament,  and  ^i^^ 
liable  to  removal  upon  an  address  of  both  Houses.  The  ^J^^^j*^ 
statute  is  equally  applicable  to  the  case  of  *  any  judge,' 
holding  office  under  the  tenure  of  *  good  behaviour.'   It 
is  true  that  the  judges  of  the  inferior  courts  are  under 
the  general  supervision  of  the  Queen's  Bench,  where 
they  may  be  proceeded  against  by  a  criminal  information 
for  corruption  or  gross  misconduct,  and  they  are  re- 

*  Lords'  Jour.  v.  62,  p.  602.  •  Sir   Jonah    Barrington  s   case, 

«*  See  ante,  p.  869.  ante,  p.  807. 
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movable  for  misbehaviour,  either  at  common  law  or  by 
statute.  The  lord  chancellor,  moreover,  has  j urisdiction 
over  magistrates,  coroners  and  county  court  judges, 
and,  if  he  shall  see  fit,  *  may  remove  for  inability  or 
misbehaviour '  any  of  these  functionaries.'  But,  inde- 
pendently of  the  power  of  supervision  and  control  over 
judges  of  inferior  jurisdiction,  which  is  thus  conferred 
upon  the  higher  legal  tribunals,  it  is  in  the  discretion 
of  Parliament  to  institute  enquiries  into  the  conduct  of 
any  person  holding  a  judicial  oflSce,  and  if  necessary  to 
address  the  crown  for  his  removal.' 

^of  W.         Thus,  on  June  7,  1858,  Viscount  Hutchinson  (Earl  of  Donough- 
mQ|.|.  more)  aUeged  in  his  place  in  the  House  of  Lords,  articles  of  charge 

against  William  McDermott,  assistant  barrister  for  the  county  of 
Kerry,**  attributing  to  him  corrupt  conduct,  perjury,  and  the  iU^al 
sale  of  an  office ;  and  with  a  view  to  an  address  to  the  crown  for  his 
removal  from  office.  The  articles  were  laid  upon  the  table,  and  or- 
dered to  be  printed,  and  a  copy  ordered  to  be  furnished  to  Mr. 
McDermott.  And  it  was  resolved  that  the  said  articles  be  referred 
to  a  committee  of  the  whole  House,  to  examine  witnesses,  and  report 
thereon  to  the  House,  and  that  Mr.  McDermott  have  leave  to  appear 
personally  and  by  counsel  before  the  committee.  Several  witnesses 
were .  ordered  to  attend,  and  some  to  produce  documents  ;  and  a 
correspondence,  with  representations  from  magistrates  of  Kerry,  as 
to  the  improper  conduct  of  this  functionary,  were  presented  (by 
command),  and  ordered  to  be  printed.*  On  June  14,  certain  amend- 
ments to  the  articles  of  charge  having  been  made  and  presented  by 
Lord  Hutchinson,  in  his  place,  the  same  were  ordered  to  be  laid  on 
the  table,  and  the  amended  articles  to  be  printed,  and  a  copy  delivered 


'  See  ante,  po.  813,  814 ;  Hans.  ^  An  assistant  barrister  in  Ire- 

D.  ▼.  222,  p.  1052 ;  Broom,  Const.i-  land  preddes  at  seasions  of  the  peace 

tutional  Law,  p.  790 ;  Stats.  9  &  10  in  the  county  for  which  he  is  ap- 

Vict.  c.  96,  sec  18 ;  23  &  24  Vict.  c.  pointed.     The  office  was  originally 

116,  sec.  6.  neld  at  the  pleasure  of  the  crown, 

'  See  Mr.  Kenrick's  case,  oTtte,  but  of  late  years  it  has  become  so 

p.  865.   Case  of  the  Salisbury  magis-  important  that  the  tenure  has  been 

trates,  Hans.   D.  v.  196,  p.  1608;  changed  to  that  of  *  good  behaviour/ 

case  of  Mr.  Cook,  county  judge  for  the     incumbent    being     removable 

Norfolk.  lb.  v.  199,  p.  1364;  v.  200,  '  upon  the  address  of  both  Houses  of 

p.   1174.    Illegal  committal  of  Mr.  Parliament.'    Hans.  D.   v    160,  p. 

Smallbones,  by  the  county  judge  of  1588;  14  &  15  Vict.  c.  57,  sec  2. 


Farnham,  lb,   v.  225,  p.  1816;   v.  »  Hans.  D.  v.  150,  p.  1587.  Lorda' 

226,  pp.  55,  291 ;  case  of  Mr.       "         "  ""  "  *    ^" 

tell,  lb,  v.  235,  pp.  92,  1046. 


226,  pp.  55,  291 ;  case  of  Mr.  Auke-    Jour.  v.  90,  pp.  221,  237. 

"i  2b, 
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to  Mr.  McDermott ;  and  the  previous  orders  for  the  sitting  of  the 
committee  thereon  were  again  raade.J  On  the  same  day,  a  petition 
was  received  from  Mr.  McDermott,  that  the  enquiry  might  be  post- 
poned, which  was  read,  ordered  to  be  printed,  and  to  be  considered 
next  day.**  At  the  time  appointed  the  petition  was  considered,  but 
no  order  made  thereon.*  But  on  June  18  the  lord  chancellor  in- 
formed the  House  that  Mr.  McDermott  had  resigned  his  oflBce,  where- 
upon the  orders  for  the  House  in  committee,  the  attendance  of 
witnesses,  &c.,  were  discharged."* 

On  May  2,  1876,  a  member  of  the  House  of  Commons  moved, 
that,  in  the  opinion  of  this  House,  it  is  not  desirable  that  R.  G. 
Wilberforce,  Esq.,  should  continue  on  the  bench  of  magistrates.  The 
motion  was  based  upon  *  facts  which  were  not  practically  in  dispute, 
and  which  showed,  on  the  part  of  Mr.  Wilberforce,  an  utter  want  of 
that  tact,  good  sense,  discretion,  and  sense  of  justice  tempered  with 
mercy,  which  should  distinguish  a  judge.'  The  lord  chancellor,  it 
appears,  had  already  sternly  rebuked  Mr.  Wilberforce  for  his  mis- 
conduct, but  had  refrained  from  dismissing  him  from  office.  The 
home  secretary  had  also  severely  reproved  him,  and  was  authorised  to 
express  to  the  House  his  deep  regret  for  what  had  taken  place.  Under 
these  circumstances  he  hoped  the  House  would  reject  the  motion ; 
the  discussion  of  which  should  be  a  warning  to  all  magistrates. 
Whereupon  the  motion  was  negatived  on  division. 

The  control  of  Parliament  over  the  judiciary  is  ex-  change  of 
ercised  not  merely  in  proceedings  to  effect  the  removal  temTre  by 
of  an  unworthy  occupant  of  the  bench,  but  also  in  legis- 
lation to  regulate  or  alter  the  tenure  of  persons  holding 
judicial  office. 

In  1867,  a  remarkable  case  occurred,  which  illustrates  the  power 
of  Parliament  over  public  functionaries  holding  office  during  *  good 
behaviour.'  Upon  the  introduction  of  a  Bill  *  to  extend  the  juris- 
diction, alter  and  amend  the  procedure  and  practice,  and  regulate 
the  establishment  of  the  Court  of  Admiralty  in  Ireland,'  with  a  view 
to  bring  under  the  cognisance  of  this  court  matters  of  common  law 
in  relation  to  which  the  presiding  judge  had  no  professional  expe- 
rience, ministers,  being  of  opinion  that  the  judge  would  be  incom- 
petent to  discharge  the  additional  duties,  introduced  a  clause  into 
the  Bill  to  repeal  his  tenure  of  office,  so  as  to  permit  of  his  removal 
at  the  pleasure  of  the  crown.  The  judge  protested  strongly  against 
this  proceeding,  and  his  friends  took  the  sense  of  the  House  upon 


Parlia- 
mont. 


J  Lords'  Jls.  V.  PO,  pp.  230,  244.  '  lb.  p.  251. 

*  lb,  p.  243.  «  lb.  p.  201. 
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Prece-  the  clause.  But,  as  it  was  provided  in  another  part  of  the  Bill  that 
DMlia-  *^^  J^^S®  should  be  entitled,  on  his  retirement,  to  receive  an  annuity 
mentaiy  equal  to  his  full  salary,  the  proposed  clause  was  agreed  to  by  a  large 
enquiry.      majority.** 

In  Canada,  by  Act  9  Vict.  c.  36,  the  tenure  of  office  of  the  judges 
of  the  district  courts  in  Upper  Canada  was  changed  from  that  of 
'  good  behaviour'  to  *  during  pleasure,'  although,  at  the  time,  an  en- 
quiry into  the  conduct  of  the  judge  of  the  London  district  court 
was  pending.® 

Precedents  for  a  similar  exercise  of  legislative  power  are  to  be 
found  in  the  constitutional  history  of  the  American  republic.  If 
such  an  Act  be  passed  for  the  general  good  and  not  for  party  pur- 
poses, it  is  defensible,  not  otherwise.  The  qtto  animo  determines  the 
nature  of  the  Act.P 

In  India  in  November,  1875,  a  Mr.  Fuller  was  convicted  by  Mr. 
Leeds,  a  joint-magistrate  of  Agra,  of  an  assault  upon  a  native  ser- 
vant, which  occasioned  his  death.  He  was  tried  under  the  Indian 
penal  code,  which  is  much  less  severe  than  the  English  criminal 
law  in  regard  to  such  offences,  and  was  sentenced,  merely,  to  a  fine. 
The  attention  of  the  Government  of  India  having  been  directed  to 
this  case,  they  called  for  information  in  regard  to  it,  from  the  local 
government.  The  lieutenant-governor  thereupon  made  enquiry  of 
the  High  Court  at  Allahabad,  who  stated  that,  in  their  opinion,  the 
sentence,  though  perhaps  inadequate,  did  not  seem  to  the  court 
specially  open  to  objection.  In  this  opinion  the  lieutenant-governor 
concurred.  Whereupon,  the  government  of  India  addressed  a  letter 
to  the  government  of  the  North-Western  Provinces,  expressing  re- 
gret that  no  steps  had  been  taken  to  remedy  such  an  apparent 
fe.ilure  of  justice,  and  censuring  Mr.  Leeds  for  his  want  of  judgment 
in  his  judicial  capacity,  and  desiring  that  he  should  not  be  employed 
in  any  higher  office  for  at  least  a  year.  The  High  Court  at  Allaha- 
bad, and  the  chief  justice  in  particular,  took  exception  to  this  action 
of  the  Indian  executive,  as  trenching  upon  the  independence  of  the 
judiciary,  which  they  contended  should  constitutionally  prevail  in  all 
parts  of  the  British  empire,  subject  only  to  the  right  of  appeal  to 
the  Privy  Council.  And  they  requested  that  the  whole  case  should 
be  remitted  for  the  opinion  of  the  secretary  of  state  for  India,  in 
counciL 

In  forwarding  the  papers  and  correspondence,  the  government 
of  India  vindicated  their  right  to  supervise  the  administration  of 


»  Act  80  &  31  Vict.  c.  114,  sees.  couDty  court  judges  in  B.  N.  America, 

4,  18 ;  Hans.  D.  v.  189,  p.  1212.  see  Can.  Law.  Jour.  v.  17,  p.  446. 

•  Leg,  Assy.  Jour.  1846,  pp.  176,  p  See  Cooley's  article  inint  Rev. 

220,  310.    As  to  present  tenure  of  v.  3,  pp.  323-334. 
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justice  throughout  British  India,  and  as  an  ultimate  resort,  and  in  Prece- 
adequate  cases,  to  censure  and  to  punish  flagrant  miscarriages  of  ^^^ts. 
justice  ;  and  to  comment,  when  necessary,  on  the  course  of  the 
administration  of  justice  in  India.  In  reply  the  secretary  for  India, 
in  two  despatches,  dated  March  22,  1877,  intimated  his  approval  of 
the  censure  passed  on  Mr.  Leeds  for  his  inadequate  sentence  upon 
Mr.  Fuller  ;  and  of  the  governor-general's  expression  of  regret  that 
the  local  authorities  had  not  brought  his  proceedings  under  judicial 
review.  In  this  expression  the  governor-general  (in  the  opinion  of 
the  secretary  of  state)  was  exercising  a  purely  executive  function, 
similar  to  that  which,  in  England,  would  be  exercised  by  the 
attorney-general,  or  some  other  ofi&cer  of  the  executive  government, 
in  the  supervision  of  subordinate  courts,  or  in  initiating  action  by 
which  the  decisions  of  subordinate  tribunals  are  submitted  to  the 
consideration  of  a  superior  court.  In  the  graver  constitutional 
question,  upon  which  the  opinion  of  the  secretary  of  state  was  in- 
vited, as  to  whether  the  judges  of  the  high  court  are  liable  to  have 
their  action  approved  or  condemned  by  the  governor-general  in 
council,  in  any  matter  which  falls  clearly  within  their  competency,  the 
secretary  declares,  that  bearing  in  mind  the  vital  difference  between 
the  tenure  of  English  and  Indian  judges,  and  that  the  Act  of  1861 
specially  provides  that  judges  in  all  the  high  courts  of  India  should 
*  hold  their  offices  during  her  Majesty's  pleasure ' — it  must  be  under- 
stood that  the  right  to  dismiss  an  officer  carries  necessarily  with  it 
a  right  to  indicate  the  conduct  which  may  incur  dismissal ;  in  other 
words,  to  approve  or  condemn  the  action  of  the  functionary  in  ques- 
tion. But,  while  asserting  this  doctrine,  it  will  always  be  remem- 
bered *  that,  as  a  matter  of  policy  any  executive  action  trenching 
on  the  independence  of  judges  in  the  exercise  of  their  purely  judicial 
functions,  could  only  be  justified  by  reasons  of  extreme  necessity.' 
These  despatches  were  approved  by  eleven  members  of  the  Council  of 
India  :  one  councillor  only  recording  his  dissent  therefrom. <i  On 
June  28,  1877,  Mr.  Lowe  called  the  attention  of  the  House  of  Com- 
mons to  the  forgoing  despatch,  with  the  view  to  a  declaration  that, 
in  the  opinion  of  the  House,  the  power  of  the  crown  to  remove 
judges  of  the  high  courts  of  India,  who  hold  their  office  during  the 
royal  pleasure,  ought  to  be  exercised  on  the  same  principles  as  if 
they  held  their  office  during  good  behaviour.  But,  though  Mr.  Lowe 
argued,  with  great  force  and  ability  in  support  of  this  view,  in 
which  he  was  sustained  by  Sir  Henry  James.  Yet  the  sense  of  the 
House  was  averse  to  this  proposition,  and  in  favour  of  the  action 
taken  by  the  executive  government.'' 

The  vice- warden  of  the  Stannaries,  in  the  Duchy  of  Cornwall,  is 


^  Com.  Pap.  1877,  v.  63,  p.  343.  '  Hans.  D.  v.  236,  p.  416. 
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another  functionary  having  judicial  powers  within  certain  limits 
specially  assigned  to  him.  He  exercises  both  a  common  law  and  an 
equity  jurisdiction  as  judge  of  the  Stannaries  Court,  and  is  appointed 
by  the  Duke  of  Cornwall  during  *  good  behaviour,*  and  is  removable 
by  him  upon  a  requisition,  stating  sufficient  grounds  for  the  same, 
and  signed  by  a  majority  of  the  council,  &c.  of  the  duchy.*  When 
a  Bill  to  improve  the  administration  of  justice  in  this  court  was 
under  the  consideration  of  Parliament,  Lord  Wynford  (Chief  Justice 
Best)  proposed  that  the  judge  should  be  removable  *  upon  the  cer- 
tificate of  the  barons  of  the  exchequer,*  addressed  to  the  Duke  of 
Cornwall,  but  the  motion  was  negatived.* 


Colonial 
judges. 


Their 
tenure  of 
office. 


Colonial  Judges. 

So  long  as  judges  of  the  supreme  courts  of  law  in 
the  British  colonies  were  appointed  directly  by  the 
crown,  or  under  the  authority  of  imperial  statutes,  it 
was  customary  for  them  to  receive  their  appointments 
during  pleasure. 

The  reasons  for  the  continuance  of  this  tenure  in  the  colonies, 
after  imperial  legislation  for  the  independence  of  the  judges  in  Great 
Britain,  may  be  gathered  from  a  pamphlet  published  by  C.  Golden, 
Esq.,  in  1767,  in  vindication  of  his  conduct  as  lieut. -governor  of  the 
province  of  New  York." 

Thus,  by  the  Act  4  Geo.  IV.  c.  96,  which  was  re- 
enacted  by  the  9  Geo.  IV.  c.  83,  the  judges  of  the  su- 
preme courts  in  New  South  Wales  and  Van  Diemen's 
Land  were  removable  at  the  will  of  the  crown.  But 
these  statutes  were  repealed  by  imperial  enactments, 
which  provided  new  constitutions  for  the  AustraUan 
colonies— 5  &  6  Vict.  c.  76  ;  18  &  19  Vict.  cc.  54  and 
55.  And  by  the  Act  6  &  7  Will.  IV.  c.  17,  sec.  5,  the 
judges  of  supreme  courts  of  judicature  in  the  West 
Indies  were  appointed  to  hold  office  during  the  pleasure 
of  the  crown.  But  this  Act  was  constructively  repealed 
by  the  Act  28  &  29  Vict.  c.  63,  sec.  5,  which  em- 


•  6  &  7  V^ill.  IV.  c  106,  sec.  2. 
»  Mir.  of  Pari.  1836,  p.  2903. 


«  N.  York  Hist.  See.  Od.  for 
1877,  p.  433. 
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powered  all  colonial  legislatures  to  establish  courts  of 
judicature  and  to  provide  for  the  constitution  of  the 
same  ;  and  it  was  formally  repealed  by  the  Statute 
Law  Eevision  Act  of  1874.  A  similar  tenure,  however, 
still  prevails  in  respect  to  judges  in  the  East  Indies  and 
in  crown  colonies,  and  generally  in  all  colonies  not  pos- 
sessing responsible  government/ 

Nevertheless,  the  great  constitutional  principle,  em- 
bodied in  the  Act  of  Settlement,  that  judicial  office 
should  be  holden  upon  a  permanent  tenure,  has  been 
practically  extended  to  all  colonial  judges ;  so  far  at 
least  as  to  entitle  them  to  claim  protection  against  arbi- 
trary or  unjustifiable  deprivation  of  office,  and  to  forbid 
their  removal  for  any  cause  of  complaint  except  after 
a  fair  and  impartial  investigation  on  the  part  of  the 
crown/ 

In  1782  an  imperial  statute  was  passed  which  con- 
tains the  following  provisions :  That  if  any  person 
holding  an  office  granted  or  grantable  by  patent  from  How  «• 
the  crown,  shall  be  wilfully  absent  from  the  colony  ™^^*^®- 
wherein  the  same  ought  to  be  exercised,  without  a 
reasonable  cause  to  be  allowed  by  the  governor  and 
council  of  the  colony,'-*  or  shall  neglect  the  duty  of  such 
office,  or  otherwise  misbehave  therein,  it  shall  and  may 
be  lawful  to  and  for  such  governor  and  council  to 
amove  such  person '  from  the  said  office :  but  any  person 
who  shall  think  himself  aggrieved  by  such  a  decision 
may  appeal  to  his  majesty  in  council/ 

This  law  is  still  in  force,^  and  although  it  does  not 

"  Papers     respect'iDg      colonial  amended  hy  the  Act  54  Geo.  III. 

judges,  Cfom.  Pap.  1870,  v.  49,  p.  436.  c.  61,  which  regulates  the  method  of 

(Also  given  in  12  Moore,  Indian  App.  procedure  hy  patent  officers  in  any 

cases,  Appx.) ;  Act  24  &  26  Vict,  c,  colony  who  may  desire   to  obtain 

104.  temporary  leave  of  absence ;  and  de- 

^  Law  Mag.  N.  S.  v.  20,  pp.  109-  clares  that  any  public  officer  who 
205;  Rep,  of  Com*,  of  Society  for  shall  not  comply  with  such  pro- 
Promoting  Amendment  of  the  Law  visions  shall  be  deemed  to  have 
in  1847  on  Colonial  Judgeships.  vacated  his  office. 

«  Act  22  Geo.  III.  c.  76,  sees.  2,  y  Hans.  D.  v.  187,  p.  1495.    The 

3.    This    Act   was    confirmed    and  first  section  of  this  Act,  which  re*' 

VOL.   n.  3  L 


882  JUDGES   IN   RELATION   TO   THE   CROWN 

Colonial  professedly  refer  to  colonial  judges,  it  has  been  re- 
judges.  peatedly  decided  by  the  Judicial  Committee  of  the  Privy 
Council  to  extend  to  such  functionaries.  Adverting  to 
this  statute,  in  1858,  in  the  case  of  Eobertson  v.  The 
Governor -General  of  New  South  Wales,  the  Judicial 
Committee  determined  that  it  *  applies  only  to  offices 
held  by  patent,  and  to  offices  held  for  life  or  for  a  certain 
term,'  and  that  an  office  held  merely  durante  heiie  placito 
could  not  be  considered  as  coming  within  the  terms  of 
the  Act." 

From  these  decisions  two  conclusions  may  be  drawn ; 
firstly,  that  no  colonial  judges  can  be  regarded  as  hold- 
ing their  offices  '  merely*  at  the  pleasure  of  the  crown ; 
and,  secondly,  that  be  the  nature  of  their  tenure  what 
it  may,  the  statute  of  the  22  Geo.  III.  c.  75  confers  upon 
the  crown  a  power  of  amotion  similar  to  that  which 
corporations  possess  over  their  officers,  or  to  the  pro- 
ceedings in  England  before  the  Court  of  Queen's  Bench, 
or  the  lord  chancellor,  for  the  removal  of  judges  of  the 
inferior  courts  for  misconduct  in  office.  Under  this 
statute,  all  colonial  judges  appointed  by  patent  under 
the  royal  sign  manual  (which  is  the  usual,  if  not 
universal,  mode  of  appointment)  are  removable  at  the 
discretion  of  the  crown,  to  be  exercised  by  the  governor 
and  council  of  the  particular  colony,  for  any  cause 
whatsoever  that  may  be  deemed  sufficient  to  disqualify 
for  the  proper  discharge  of  judicial  functions,  subject, 
however,  to  an  appeal  to  the  Queen  in  council.*  But 
before  any  steps  are  taken  to  remove  a  judge  from  his 

lates  to  patent  officers  fulfilling  the  Diemen*B  Land,  in  1848,  Com.    Pap. 

duties  of  their  offices  in  person,  was  1847-8,  v.  43,  p.  577 ;  of  Oh.  Jua- 

repealtid  by  the  Statute  Law  Re-  tice  Pedder,  of  Van  Diemen^  L^ind, 

vision  Act,  1871.  in  1848,  which  resulted  in  his  unani- 

•  11  Moore,  P.O.  p.  295.  mous  acquittal,  Ih,  pp.  624-846;  of 

*  Memo,  by  Sir  F.  liopers,  Com.  Judge  Boothby,  of  8.  Australia,  in 
Pap.  1870,  V.  49,  p.  440.  For  prece-  1867,  S.  Aust.  Pari.  Pan.  1867,  v.  2, 
dents  of  proceedings  under  this  Nos.  22,  23.  And  see  Up.  Can.  Q.  B. 
statute,  for  removal  of  a  judge,  see  Rep.  v.  46,  p.  483. 

case    of   Judge  Montagu,     of    Van 
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office  by  virtue  of  this  Act,  he   must  be  allowed  an 
opportunity  of  being  heard  in  his  own  defence.** 

In  Canada,  by  the  British  North  America  Act  (sec.  96)  the 
judges  are  appointed  by  *  the  governor-general/  and  by  sec.  99  are 
*  removable  by  the  governor-general,  on  address  of  the  Senate  and 
House  of  Commons.' 

In  1846,  Lord  Chancellor  Lyndhurst,  in  the  Judicial  Committee  judge 
of  the  Privy  Council,  expressed  a  doubt  whether  a  colonial  governor  Willis, 
was  at  liberty  to  remove  a  judge  under  the  powers  of  his  commission, 
but  declared  that  it  could  be  done  under  the  statute  22  Geo.  III. 
He  added  that  the  first  case  of  amotion,  under  this  statute,  was  that 
of  a  puisne  judge  J.  W.  Willis,  who  was  removed  from  the  bench 
in  Upper  Canada  by  the  governor  and  council  in  the  year  1829,  in 
consequence  of  his  refusing  to  sit  in  the  court  in  the  absence  of  the 
chief  justice  ;  he  being  of  opinion  that  the  court  was  incompetent 
to  sit  unless  all  the  judges  were  present.  This  order  of  amotion 
being  appealed  from  was  confirmed  by  the  Privy  Council.®  But  the 
intention  of  the  law  obviously  requires  that  there  should  be  a  full 
and  fair  investigation  before  removal,  as  will  appear  from  the 
following  case,  which,  strange  to  say,  arose  out  of  the  removal  of  the 
same  gentleman  from  a  judicial  office  in  New  South  Wales. 

Upon  an  appeal  against  an  order  of  amotion  of  J.  W.  Willis, 
Esq.,  from  the  office  of  judge  of  the  supreme  court  of  New  South 
Wales,  made  by  Sir  George  Gipps,  the  governor  and  executive 
council  of  that  colony,  the  Judicial  Committee  of  the  Privy  Council 
decided,  on  July  8,  1846,  after  hearing  counsel  on  both  sides,  that 
the  governor  in  council  had  power  in  law  to  amove  Mr.  Willis  from 
his  office  of  judge,  under  the  authority  of  the  22  Geo.  III. ;  that 
upon  the  facts  appearing  before  the  governor  in  council,  and  estab- 
lished before  their  lordships,  there  were  sufficient  grounds  for  such 
removal,  but  the  governor  and  council  ought  to  have  given  Mr.  Willis 
some  opportunity  of  being  previously  heard  against  the  amotion, 
and  that  for  their  neglect  of  this,  the  order  of  removal  should  be 
reversed.*  The  judge,  however,  did  not  return  to  Australia,  but 
remained  in  England,  where  he  died  on  10th  September,  1877, 

Again,  in  1849,  in  the  case  of  Algernon  Montagu,  Esq.,  late  a  Judge 
puisne  judge  of  the  supreme  court  of  Van  Diemen's  Land,  against   ^^"^"o^' 
Sir  William  Denison  (the  lieutenant-governor)  and  executive  council 
of  that  colony,  the  Judicial  Committee  decided  that  the  govemor'and 
council  of  a  colony  have  power  under  the  statute  22  Geo.  III.  c.  75, 


*  liord  Chan<».  Westbury  ;  Hans,  to  result  of  this  appeal  to  the  P.O.,  as 
D.  V.  164,  p.  1003.  appears  on  referiing  to  the  pari,  de- 

•  5  Moore,  P.O.  p.  388.    Lord  bates.inHans.  D.,  N.S.  v.  24,  p.  551. 
Lyndhurst's  memory  was  at  fault  as  **  5  Moore,  P.O.  p.  302. 
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to  remove  a  judge  from  his  office  for  misbehaviour.  And  that  where 
a  judge  availed  himself  of  his  judicial  office,  through  an  incident 
connected  with  the  constitution  of  the  court  over  which  he  presided, 
to  obstruct  his  creditor  from  recovering  a  debt  due  from  him,  and 
upon  investigation  was  found  to  be  involved  to  a  large  extent  in 
bill  transactions  and  pecuniary  embarrassment,  there  was  sufficient 
ground  to  justify  the  governor  and  council  in  removing  him  from 
office.  It  was  also  held  that,  although  there  had  been  some  irre- 
gularity in  pronouncing  an  order  for  amotion,  when  the  judge  had 
been  only  called  upon  to  show  cause  against  an  order  of  suspension, 
yet  that  as  the  facts  justified  the  order  of  amotion,  and  the  judge  had 
sustained  no  prejudice  by  such  irregularity,  the  order  of  amotion 
ought  not  to  be  reversed.®  Subsequently,  in  1857,  the  colonial  legis- 
lature of  Tasmania  (formerly  known  as  Van  Diemen's  Land)  passed 
an  Act  to  declare  that  it  should  not  be  lawful  for  the  governor, 
either  with  or  without  the  advice  of  the  executive  council,  to  sus- 
pend or  amove  any  judge  of  the  supreme  court,  unless  upon  the 
address  of  both  Houses  of  the  Parliament  of  Tasmania  (Act  20  Vict. 
No.  7).  But  from  the  decisions  of  the  Privy  Council  in  relation  to 
judges  in  the  colonies  of  Queensland  and  Victoria,  under  similar 
circumstances,  it  is  to  be  inferred  that  this  colonial  Act  does  not 
override  the  authority  of  the  imperial  statute  of  22  Geo.  III.  so  far 
as  amotion  is  concerned,  although  the  right  to  suspeiid  a  judge  in 
Tasmania  can  no  longer  be  exercised.^  In  fact,  to  this  extent  the 
Tasmanian  statute  must  be  regarded  as  absolutely  null  and  void, 
being  *  repugnant  *  to  the  imperial  statute,  and  not  authorised  or 
confirmed  by  imperial  legislation. 

But  it  is  not  only  upon  an  appeal  from  the  decision 
of  a  colonial  governor  and  council  for  the  removal  of  a 
judge  under  the  statute  22  Geo.  III.  that  the  Privy 
Council  has  jurisdiction  in  such  matters  of  complaint. 
It  is  competent  for  the  crown,  acting  through  a  secre- 
tary of  state,  and  under  the  provisions  of  the  Act  3  &  4 
Will.  IV.  c.  41,  sec.  4,  to  refer  to  the  consideration  of 
the  Judicial  Committee  a  memorial  from  a  legislative 
body,  in  any  of  the  colonies,  complaining  of  the  judicial 
conduct  of  a  judge  therein.^ 


•  6  Moore,  P.O.  p.  480.  For  the 
governor's  own  view  of  these  trans- 
actionii,  see  Denison's  Viceregal  Ijife, 
V.  i.  pp.  73,  134 ;  and  Han?'.  D.  y. 
2C6,  p.  19.9. 


f  See/)o#f,  pp.890,  890. 

«  See  Sir  F.  Rojrer's  Memo,  on  the 
removal  of  colonial  jud^s,  Com. 
Pap.  1870,  V.  49,  p.  440,  and  in  6 
Moore  P.O.  N.S.  App.  pp.  9-20. 
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Thus,  in  1847,  on  a  memorial  being  presented  to  the  Queen  in  Chief  Jus- 
Council  by  the  House  of  Assembly  of  the  island  of  Grenada,  com-  ^^^^^^' 
plaining  generally  of  the  conduct  of  John  Sanderson,  Esq.,  in  his 
office  of  chief  justice  of  that  is  land,  andenumerating  various  illegal 
and  oppressive  acts  which  he  had  committed  during  the  fourteen 
years  of  his  occupancy  of  the  bench,  her  Majesty  referred  the  me-  • 
morialto  the  Judicial  Committee.  The  chief  justice  also  presented  a 
memorial  to  the  Queen,  in  which  he  complained  of  the  reopening  of 
bygone  matters,  which  had  been  disposed  of  by  competent  authority, 
and  protesting  against  the  application,  in  the  first  instance,  to  the 
Privy  Council,  whilst  there  was  a  legitimate  mode  of  proceeding 
by  impeachment  before  the  council  in  Grenada,  where  both  parties 
could  be  conveniently  heard  ;  he  prayed  that  the  Assembly's  com- 
plaint against  him  might  be  referred  to  that  tribunal.  But  her 
Majesty  referred  the  judge's  memorial  to  the  Judicial  Committee. 
After  hearing  counsel  on  both  sides,  the  committee  decided  that 
during  the  fourteen  years  he  had  held  office,  the  chief  justice  appears 
to  have  committed  several  intemperate  and  some  illegal  acts ;  but 
that  these  acts  were  performed  many  years  before  the  complaint  was 
made,  with  only  one  exception,  that  of  fining  two  magistrates  for 
taking  depositions  in  the  third  instead  of  the  first  person,  the  which, 
though  erroneous  and  improper,  was  done  in  the  execution  of  what 
the  chief  justice  thought  to  be  his  duty.  Wherefore,  the  committee 
did  not  think  that  he  ought  to  be  removed  for  misconduct.** 

In  July  1868,  Chief  Justice  Beaumont,  of  British  Guiana,  was  Chief  Jus- 
removed  from  the  bench,  upon  a  memorial  to  the  crown  from  the  *'*°®  Beau- 
local  Court  of  Policy.  This  memorial  charged  the  chief  justice 
with  improperly  and  intemperately  holding  up  the  executive  govern- 
ment to  contempt ;  vexatiously  taking  occasion  to  embarrass  the 
colonial  administration  ;  imposing  harsh  and  vindictive  punish- 
ments ;  using  offensive,  intemperate,  and  calumnious  language ; 
illegally  exercising  arbitrary  power  ;  and  improperly  interfering 
with  the  judicial  records.  The  memorial  was  referred  to  the  Judicial 
Committee  of  the  Privy  Council,  and  at  their  recommendation  an 
Order  in  Council  was  issued  for  the  removal  of  the  chief  justice  from 
office.* 

It  is  likewise  competent  to  either  House  of  the  Im-  Juris  ic- 
perial  Parliament  to  entertain  questions  in  relation  to  p^uv 
the  appointment  or  conduct  of  colonial  judges.^    Upon 
several  occasions,  a  direct  appeal  has  been  made  to  the 


»>  6  Moore,  P.O.  pp.  38-42.  in  Sierra  Leone,  Hans.  D.  v.  198,  p. 

*  Law  Mag.  N.S.  v.  26,  p.  368.         1214. 
^  Oas<3  of  Mr.  1 1  ugglns,  a88t.  j  udge 
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Colonial     Imperial  Parliament  by,  or  on  behalf  of,  judges  who 
^"  ^^'*      had  been  removed  from  oflGice  by  the  local  authorities 
in  various  colonies  or  dependencies  of  the  realm. 

Ionian  In  1863,  a  case,  of  this  description  occurred   in  reference   to 

judges.  certain  judges  in  the  Ionian  Islands,  which  were  then  under  the 
protection  of  the  British  Crown.  Two  of  the  judges  of  the  Supreme 
Court  in  those  islands  had  been  removed  by  the  Senate,  with  the 
approbation  of  the  lord  high  commissioner,  under  a  clause  of  the 
constitution  which  made  judicial  offices  terminable  at  the  end  of 
every  five  years.  Taking  advantage  of  the  fact  that  this  provision 
had  not  been  invariably  enforced,  the  judges  in  question  claimed 
that  they  ought  to  be  considered  as  practically  irremovable,  and 
they  appealed  to  the  secretary  of  state  for  the  colonies  to  be  reinstated 
in  office.  But  after  a  careful  review  of  the  circumstances,  the 
colonial  secretary  ratified  and  confirmed  the  removal  of  these  func- 
tionaries.^ The  matter  was  then  brought  before  Parliament,  and 
debates  arose  in  both  Houses  upon  motions  for  the  production  of 
papers,  and  subsequently  in  the  House  of  Lords  for  further  papers 
upon  the  case.  The  latter  motion  was  resisted  by  ministers  on  the 
ground  that  it  was  a  most  dangerous  precedent  to  authorise  an 
appeal  to  Parliament  from  acts  of  responsible  ministers  in  the  ex- 
ecution of  the  law,  <tc.  Nevertheless,  after  much  debate,  the  motion 
was  agreed  to,  and  the  papers  produced.  But  no  action  followed  in 
either  House.'  In  the  course  of  the  debate  an  able  despatch  was 
quoted  that  had  been  addressed  by  the  colonial  secretary  (Lord 
(ilenelg)  to  the  lord  high  commissioner  (Sir  Howard  Douglas)  in 
1838,  pointing  out  the  incompatibility  of  an  independent  tenure  of 
the  judicial  office  with  institutions  so  unlike  those  of  Great  Britain  ; 
and  showing  that  the  principle  of  irremovability,  as  it  is  established 
in  this  country,  and  in  other  free  states,  is  qualified  and  protected 
from  abuse  by  other  principles  of  at  least  equal  importance.  *  Such 
especially  are  : — 1st.  The  right  of  the  representatives  of  the  people 
to  address  the  crown  for  the  removal  of  any  judge  for  imputed  mis- 
conduct ;  2nd,  the  right  of  the  public  at  large  fi^eely  to  discuss  the 
judicial  administration  ;  and  3rd,  the  right  of  a  supreme  tribunal, 
exempt  from  all  reasonable  suspicion  of  prejudice,  to  receive  and  to 
decide  upon  impeachment  of  the  judges.™ 
Ceylon  In  1843,  Mr.  Langslow,  a  district  judge  in  Ceylon,  was  suspended 

judge.         y^y  ^jjg  \oca,\  government  of  Ceylon,  and  afterwards  dismissed  by  the 
colonial  secretary  (Lord  Stanley),  for  personal  misconduct,  not  affect- 


*  Com.  Pap.  1863,  v.  38,  p.  141.  '  See  ante,  vol.  1,  p.  676. 

■  Hans.  D.  v.  170,  p.  284. 
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ing  his  judicial  character.  On  petition  from  Mr.  Langslow,  an 
address  to  the  Queen  was  moved  in  the  House  of  Commons,  on  his 
behalf,  for  a  consideration  of  his  case,  and  that  such  relief  might  be 
granted  to  him  as  might  seem  fit.  But  after  debate,  wherein  the 
justice  of  the  sentence  against  Mr.  Langslow  was  substantiated,  the 
motion  was  withdrawn." 

In  1866,  the  attention  of  the  House  of  Lords  was  directed  (on  a 
motion  for  papers)  to  the  case  of  Mr.  Manockjee  Cursetjee,  who  had 
resigned  his  office  of  judge  in  the  small  causes  court  at  Bombay, 
owing  to  the  publication,  by  the  government,  in  the  newspapers,  of 
a  letter  censuring  him  for  his  conduct  upon  the  bench.  After  ex- 
planations from  the  secretary  for  India,  the  motion  was  withdrawn.** 

Since  the  introduction  into  the  constitution  of  various  Remov. 
British  colonies  of  the  principle  of  *  responsible  govern-  ^rii^f  * 
ment/  under  which   their   political  system  has   been  mentary 

,  ,   *  •'  address. 

assimilated  as  far  as  possible  to  that  of  the  mother 
country,  a  provision  similar  to  that  contained  in  the 
Act  of  Settlement,  authorising  the  judges  of  the  superior 
courts  of  law  and  equity  to  be  appointed  during  *  good 
behaviour,*  subject  to  removal  upon  an  address  from 
both  Houses  of  Parliament,  has  been  established  by  • 
legislative  enactment  in  the  particular  colonies. 

The  constitutional  Acts  of  the  several  AustraUan 
colonies,  for  example,  contain  clauses  that  the  judges  of 
the  superior  courts  therein  shall  be  appointed  by  the 
crown  during  *  good  behaviour ; '  but,  nevertheless,  it 
shall  be  lawful  for  her  Majesty  to  remove  any  such 
judge  upon  the  address  of  both  Houses  of  the  colonial 
ParUament.P  In  Canada,  up  to  tlie  time  of  confedera- 
tion, the  law  was  substantially  the  same,  except  that 
*  the  goveimor  '  was  empowered  to  remove  a  judge  upon 
the  address  of  both  Houses  of  the  Canadian  Parliament ; 
[and  in  case  any  judge  so  removed  considered  himself 
aggrieved  thereby,  he  might,  within  six  months,  appeal 


»  Hans.  D.  v.  94,  pp.  27^-305.  14  Vict.  c.  69.     New  South  Wales  : 

«»  lb.  Y.  183,  pp.  1290-1308.  see  imp.  Act,  18  &  19  Vict.  c.  64, 

p  South    Australia    Local    Act,  sees.    38,    39.     Victoria:    see    imp. 

ia5o^6,  No.  2,  sees.  30,  31,  passed  Act,  18  k  19  Vict.  c.  66,  sec.  38. 

uuder  authority  of  irap.  statute  13  & 
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Colonial     to  her  Majesty  in  her  Privy  Council,  and  his  amotion 
jwdgea.      ^^  ^^^  g^^  ^^^Q  determined  by  that  authority.]'* 

This  proviso  is  not  in  the  British  North  America  Act.  It  is 
therefore  argued  that  as  the  appointment  of  a  judge  b^ins  with 
*the  governor'  (not  with  the  sovereign),  it  also  ends  with  the 
governor ;  and  that  a  removal  by  this  functionary  cannot  be  appealed 
from  to  the  crown  in  council. 

The  effect  of  this  distinction  will  be  hereafter  ex- 
plained. 
AiBobythe        Notwithstanding  the  facilities  afforded  for  the  re- 
and^ooun-  moval  of  a  judge  for  misconduct,  under  the  constitutional 
«^^-  Acts,  the  imperial  statute  22  Geo.  HI.  may  still  be  in- 

voked by  the  governor  and  council  of  any  British 
colony,  for  the  amotion  of  a  judge  for  any  reasonable 
cause. 

Colonial  legislative  assemblies  cannot  be  deprived 
of  their  undoubted  constitutional  right  to  address  the 
crown  for  the  removal  of  a  judge,  but  the  exercise  of 
this  right  is  altogether  independent  of  the  course  which 
the  governor  of  the  colony  may  think  fit  to  pursue. 
The  experience,  both  of  the  Colonial  Office  and  of  the 
Privy  Council,  is,  however,  strongly  in  favour  of  pro- 
ceedings by  the  governor,  subject  to  a  review  by  one 
or  other  of  those  departments  of  state  ;  and  they  have 
invariably  found  that  in  the  cases  in  which  proceedings 
have  originated  with  the  local  assemblies,  the  delay, 
uncertainty,  and  expense  have  been  greatly  augmented.' 
But  in  a  colony  where  procedure  by  parliamentary 
address  against  an  offending  judge  has  been  established, 
recourse  to  the  statute  of  George  III.  should  only  be 
had  upon  complaint  of  *  legal  and  official  misbeha- 
viour.' • 


*»  Upper  Canada  Consol  Statutes,  hold   office  during  good  behavioar, 

cap.  10,  sees.  11, 12;  Lower  Canada  but  shall  be  removable  by  the  go- 

Consol.  Stata.   cap.  81,  sec.   1.     "Rj  \emor-general    on    address   of  the 

the  imp.  Act  30  Vict.  c.  3,  sec.  99,  Senate  and  House  of  Commons.' 

it  is  provided,  that  *  the  judges  of  ^  Papers   respecting   removal   of 

the  superior  courts,'  throughout  the  judges,  p.  8 ;  Com.  Pap.  1870,  v.  45). 

TV  hole  Dominion  of  Canada,  'shall  *  See  correspondence  between  eh. 
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The  law  officers  of  the  crown  in  1862  advised  the  secretary  of 
state  for  the  colonies,  in  reference  to  a  case  which  had  occurred  in 
Queensland,  Australia,  as  follows  : — Although  the  judges'  commis- 
sions in  Queensland  continue  in  force  during  *  good  behaviour '  sub-  Under 
ject  to  a  power  in  the  crown  to  remove  a  judge  upon  the  address  of  certain 
both  Houses  of  the  Legislature,  *  we  think  that  in  this  colony  the  ^^^g" 
governor  and  council  have  power  to  remove  any  judge  who  (in  the 
words  of  the  Act  22  Geo.  lU.  c.  75)  shall  be  wilfully  absent  from 
the  colony  without  a  reasonable  cause  to  be  allowed  by  the  governor 
and  council,  or  shall  neglect  the  duty  of  his  office,  or  otherwise  mis- 
behave therein.  In  so  advising,  it  is  hardly  necessary  for  us  to  add, 
that  what  the  statute  contemplates  is  a  case  of  legal  and  official 
misbehaviour  and  breach  of  duty  ;  not  any  mere  error  of  judgment 
or  wrongheadedness,  consistent  with  the  bond  fide  discharge  of 
official  duty.  And  we  should  think  it  extremely  unadvisable  that 
this  power  -should  be  exercised  at  all,  except  in  some  very  clear  and 
urgent  case  of  unquestionable  delinquency  :  the  power  given  to  the 
crown,  upon  the  addresses  of  the  legislature,  being  adequate,  and 
more  appropriate,  for  all  other  exigencies  which  may  arise.  .  .  . 
We  do  not  tliink  that  any  action  would  lie  against  the  governor  for 
any  act  bond  fide  done  by  him  under  the  powers  of  the  statute 
aforesaid.'  * 

We  may,  therefore,  infer  that  where  the  remedy  by 
parliamentary  address  is  open,  a  judge  should  only  be 
proceeded  against  under  the  statute  22  Geo.  III.,  in  a 
case  analogous  to  that  which,  in  England,  would  warrant 
the  issue  of  a  writ  of  scire  facias  to  repeal  the  patent  of 
a  judge  for  misdemeanour  in  oflSce."  If  so,  the  institu- 
tion of  proceedings  by  a  governor  and  council  under 
the  statute,  against  a  delinquent  judge,  may  be  looked 
upon  as  a  substitute  for  the  more  formal  and  less  avail- 
able method  of  applying  for  the  repeal  of  a  patent 
granted  during  '  good  behaviour,'  upon  an  alleged 
breach  of  the  condition  thereof. 


justice  and  governor  of  N.  S.  Wales,  him.    N.  S.  Wales,  Votes  &  Proc. 
m  1876,  which  was  brought  under  1875-6,  v.  2,  p.  79. 
notice  of  Earl  Carnarvon  (col.  sec'.)  *  Quoted  in  Votes  and  Proceed- 
by  the  goveraor,  which  elicited  an  ings,  Leg.  Assembly,  Victoria,  Sec. 
expression  of  regret  on   the  part  of  Ses.  1866,  v.  1,  0.  No.  8.     See  also 
the  col.   secretary,  while   the   inde-  Forsyth,  Const.  Law,  pp.  70,  74. 
pendent  poj-ition  of  the  chief  justice  "  See  antej  p.  857. 
precluded  further  proceedings  against 
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Colonial  There  are  certain  technical  difficulties  in  the  way  of  a  recourse 

judges.  to  the  prerogative  judicial  writ  of  scire  facias  in  any  colony  of  the 
British  crown,  that,  without  express  legislation  on  the  subject,  would 
render  it  a  hazardous,  if  not  an  illegal,  proceeding,  on  the  part  of 
the  executive  government,  to  make  use  of  this  writ  for  any  purpose 
whatsoever.^ 

The  question  as  to  the  applicability  of  this  statute 
to  colonies  wherein  the  judges  hold  office  during  *  good 
behaviour'  again  arose  in  1864,  upon  a  controversy 
between  the  judges  of  the  supreme  court  in  Victoria 
and  the  executive  government  of  that  colony  upon  this 
very  point.  The  case  was  ultimately  submitted  to  the 
decision  of  the  imperial  authorities,  whose  verdict  con- 
firmed the  opinion  above  expressed,  that  the  Imperial 
Act  22  Geo.  III.  c.  75,  empowering  the  governor  and 
council  of  a  colony  to  remove  a  judge  for  certain 
specified  oflences,  is  neither  repealed  nor  superseded  by 
the  introduction  into  the  colonial  system  of  the  principle 
of  irremovability  implied  in  the  tenure  of  *  good  be- 
haviour '  for  judicial  appointments. 
Right  of  Another  question,  as  to  the  right  of  a  governor  and 

sion^'*"  council  to  suspend^  in  lieu  of  removing,  a  judge  under 
certain  circumstances,  was  also  disposed  of  upon  this 
occasion ;  as  will  appear  by  the  following  narrative  of 
the  case. 

Case  of  On  January  4,  1864,  Sir  Redmond  Barry,  one  of  the  judges  of 

Judge  the  supreme  court  in  Victoria,  Australia,  desiring  a  short  vacation, 

^"^*  notified  the  governor,  Sir  C.  H.  Darling,  of  his  intended  absence, 
but  without  formally  asking  leave.  His  excellency  referred  the 
matter  to  the  attorney-general,  to  know  whether  this  was  legally 
correct.  The  attorney-general  reported  that  judges  had  no  right  to 
act  thus  ;  that  leave  should  not  be  *  taken '  but  *  allowed '  by  the 
governor  and  council,  pursuant  to  the  Colonial  Act  15  Victoria,  No. 
10,  sec.  5,  which  provides  'that   it  shall   be  lawful   for  the  Ilea- 


'  See  decision  of  the  Privy  Council  31   Vict.  No.  06,  sec.  9.     And  the 

in   case  of  The  Queen  v.  Hughes,  writ  is  iesuable  by  the  courts  in  all 

Moore,  P.C.  Cases,  N.S.  v.   3,  pp.  the  provinces  of  the  Dominion,  by 

447-460.     An  Act  to  facilitate  the  the  Canada  Act  32  &  33  Met.  c  11, 

issue  of  such   writs  was  paased  in  sec.  29. 
New  Zealand  in  18(^7.    Local  Acts 
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tenant- governor,  with  the  advice  of  the  executive  council,  to  sus- 
pend from  his  office  until  the  pleasure  of  her  Majesty  be  known, 
any  judge  of  the  supreme  court  who  shall  be  wilfully  absent  from 
the  colony  without  a  reasonable  cause  to  be  allowed  by  the  said 
lieutenant-governor  and  executive  council.'  This  opinion  was 
afterwards  communicated  to  Judge  Barry  by  the  attorney -general, 
together  with  a  minute  of  council  '  allowing '  his  intended  absence. 

Judge  Barry  then  wrote  to  the  governor  that  he  did  not  consider 
it  necessary  to  obtain  leave  of  absence  before  leaving  the  colony, 
since  the  pa.ssing  of  the  Constitution  Act  ^  by  which  the  position  of 
the  judges  of  the  supreme  court  had  been  altered.  Under  that  Act 
they  are  appointed  during  *good  behaviour,'  and  *are  removable 
only  upon  the  address  of  both  Houses  of  the  Legislature.'  He  there- 
fore declined  to  be  bound  by  the  attorney -general's  opinion,  and  (in 
a  subsequent  letter)  denied  the  right  of  the  executive  council  to 
call  in  question  his  judicial  conduct,  alleging  that  *  that  conduct  can 
be  enquired  into  in  the  way  appointed  by  the  constitution  and  in  no 
other  manner.'  These  letters  were  referred  by  the  governor  to  the 
consideration  of  the  cabinet. 

At  this  stage  of  the  proceedings,  a  sharp  correspondence  took  Direct 
place  between  Judge  Barry,  the  attorney -general,  and  the  governor,  communi- 
as  to  the  right  of  the  judges  to  communicate  with  the  governor  ^i^h  the 
directj  notwithstanding  *  the  practice  since  the  coming  into  force  of  governor, 
the  Constitution  Act  for  all  judicial  and  other  officers  in  the  public 
service  of  Victoria  to  communicate  upon  all  questions  affecting  their 
official  rights  or  responsibilities  with  the  minister  of  the  crown,  who 
is  charged  with  the  duty  of  advising  the  governor  in  each  particular 
case.'  Ultimately  Judge  Barry  was  informed  by  the  governor  and 
council  that  the  attorney-general  was  the  responsible  minister  for 
the  proper  conduct  of  the  legal  business  of  government,  the  head  of 
the  department  to  wliich  the  supreme  court  is  attached,  and  the 
proper  medium  of  communication  between  the  executive  government 
and  the  judges  of  that  court,  and  that  all  official  communications 
from  the  judges  respecting  their  rights,  privileges,  or  duties,  intended 
for  the  consideration  of  his  excellency  or  the  government,  must  in 
future  be  addressed  to  that  functionary.  On  September  29,  Sir  R. 
Barry,  in  the  name  and  on  the  behalf  of  the  whole  judicial  bench, 
again  wrote  to  the  governor  requesting  him  to  submit  tnis  question 
for  the  consideration  of  the  secretary  of  state  for  the  colonies,  *  by 
whose  determination  they  are  willing  to  abide,'  viz. — *  whether  the 
judges  are  entitled  to  communicate  directly,  in  person  or  by  letter, 
with  the  governor  of  Victoria,  on  matters  connected  witli  their 
personal  rights  and  privileges.'      On  April  19,  1865,  the  colonial 


"^  Imp.  Act  18  &  10  Vict.  c.  66,  schedule  1,  sec.  38. 
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secretary  (Mr.  Cardwell)  replied  to  the  effect  that  the  judges,  in 
common  with  all  other  inhabitants  of  the  community,  possessed  the 
right  of  addressing  the  Queen's  representative  on  matters  affecting 
their  personal  rights,  but  he  declined  to  give  directions  as  to  the 
mode  of  conducting  their  official  correspondence,  upon  matters  which 
concerned  their  official  rights  and  privileges,  leaving  it  to  the  go- 
vernor, after  consulting  his  advisers,  to  determine  the  manner  in 
which  such  communications  should  pass  between  the  executive  and 
judicial  authorities  of  Victoria.  *  But  whatever  be  the  mode  of 
correspondence  adopted,  the  arrangements  ought  to  be  such  that  the 
judges  may  feel  secure  that  any  communication  they  might  make 
would  reach  [the  governor's]  hand,  and  would  receive  from  the 
representative  of  the  crown  the  attention  to  which  it  was  entitled.' 
In  transmitting  a  copy  of  this  despatch  to  the  judges,  the  governor 
intimated  that  the  rule  previously  communicated  to  them,  as  to  the 
mode  of  communicating  with  the  government  in  regard  to  official 
matters,  must  be  adhered  to,  but  that  all  such  communications  would 
receive  from  him  the  attention  to  which  they  were  entitled.* 

Upon  the  merits  of  the  main  question  at  issue  between  the  judges 
and  the  executive  government,  the  attorney-general  of  Victoria,  in 
a  letter  to  Governor  Darling,  of  August  22,  1864,  asserted  his  con- 
viction that  the  judge's  claims  were  founded  upon  a  construction  of 
the  38th  section  of  the  Constitution  Act,  and  of  the  Act  of  Settle- 
ment, and  the  Act  1  Geo.  III.,  which  was  'clearly  erroneous,'  and 

*  has  not  been  sanctioned  by  a  single  English  constitutional  or  l^al 
authority.'  The  true  doctrine  on  the  subject,  as  held  by  the  minister 
of  justice  and  attorney-general,  was  communicated  to  his  excellency 
by  these  functionaries  in  an  elaborate  opinion. 

This  opinion  first  enquires  whether  the  Act  15  Vict.,  No.  10, 
sec.  5,  authorising  the  governor  and  council  to  suspend,  until  the 
Queen's  pleasure  be  known,  a  judge  of  the  supreme  court  of  Vic- 
toria who  wilfully  absents  himself,  without  leave,  is  still  in  force, 
and  it  contends  that,  inasmuch  as  it  has  not  been  expressly  repealed, 
and  is  not  inconsistent  with  the  new  tenure  during  *  good  behaviour ' 
of  the  judicial  office,  under  the  Constitution  Act,  it  remains  in  force  ; 
together  with  the  imperial  Acts  22  Geo.  III.  c.  75,  and  54  Geo.  IIL 
c.  61,  which,  jointly,  confer  on  the  governor  and  council  the  power 
of  suspending  as  well  as  of  removing  a  judge. 

In  proof  of  these  statements  the  opinion  proceeds  to  enquire  what 

*  misbehaviour '  would  cotistitute  a  legal  breach  of  the  conditions  of 
this  tenure,  in  language  already  quoted ;  and  having  ascertained 
this,  it  sets  forth  that  the  office  of  judge  is  also  determinable  upon 
an  address  to  the  crown  by  both  Houses  of  the  local  Parliament : 


Votes  and  Proc.  Leg.  Ass''.  Victoria,  1864-6,  B.  No.  34,  0.  No.  2. 
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that  upon  the  presentation  of  such  an  address  the  estate  in  his  office  Removal 
of  the  judge  in  regard  to  whom  the  address  is  presented  may  be  ?^  ,* 
defeated  ;  that  the  crown  is  not  bound  to  act  upon  such  an  address, 
but  if  it  think  fit  so  to  do,  is  thereby  empowered  to  remove  the  judge 
without  any  further  enquiry,  or  without  any  other  *  cause  assigned 
than  the  request  of  the  two  Houses.' 

Assuming,  therefore,  that  a  judge  is  removable  either  for  *  mis- 
behaviour' in  office,  sufficient  to  constitute  a  legal  breach  of  the 
condition  of  his  patent,  or  at  the  pleasure  of  Parliament,  expressed 
by  an  address  from  both  Houses,  and  for  no  other  cause  whatsoever, 
the  opinion  next  examines  whether  the  power  of  suspension,  under 
the  Act  15  Vict.  No.  10,  is  reaUy  consistent  with  the  tenure  of 
*  good  behaviour.'  At  common  law  the  grantor  of  an  office  has  the 
power  to  suspend  the  grantee  from  his  duties,  though  not  to  affect 
his  salary  or  emoluments.  It  was  held  by  Lord  Nottingham,  in 
Slingsby's  case,*  that  this  power  of  suspension  may  be  exercised 
when  there  is  in  the  office  an  estate,  not  merely  for  life,  but  even  of 
inheritance.  But  it  can  only  be  exercised  by  a  power  similar  to  that 
by  which  the  office  was  conferred.  And  as  judges  are  appointed  by 
the  crown  under  letters  patent,  they  could  only  be  suspended  or 
deprived  by  a  proceeding  at  law  for  an  avoidance  of  the  patent,  or 
by  some  other  legal  action  on  the  part  of  the  crown.* 

Colonial  judges,  however,  have  been  placed  by  imperial  statutes 
in  a  different  position.  The  22  Geo.  III.  c.  75,  as  confirmed  by  the 
54  Geo.  III.  c.  61,  supersedes  the  necessity  for  a  scire  facias,  and 
gives  the  governor  and  council  a  power  of  amotion  similar  to  that 
which  corporations  possess  over  their  officers.**  Wherefore,  it  is 
argued  in  this  opinion,  since  the  greater  includes  the  less,  this  power  . 
of  amotion  will  bring  with  it  the  power  of  suspension. 

The  opinion  concludes  by  asserting  :  1.  That  the  altered  tenure 
of  the  judges  under  the  Constitution  Act  is  not  inconsistent  with  the 
Act  15  Vict.  No.  10,  sec.  5,  empowering  the  governor  and  council 
to  suspend  a  judge  who  absents  himself  without  leave.  2.  That  the 
said  section  is  still  in  force.  3,  4,  and  5.  That  the  imperial  Acts  22 
Geo.  and  54  Geo.  III.,  so  far  as  they  relate  to  judges  of  the  supreme 
court,  are  also  in  force  in  Victoria,  and  empower  the  governor  in 
council  to  suspend  as  well  as  to  remove  the  judges. 

Being  agreed  to  by  the  council,  this  opinion  was  transmitted  to 
the  judges,  with  an  intimation  that  they  must  hereafter  comply  with 
the  provisions  of  the  Act  15  Vict.  No.  10,  sec.  5.  Whereupon  Sir 
R.  Barry,  on  behalf  of  the  bench,  protested  against  this  declaration 


3  Swanston,  Rep.  p.  178.  •  See  ante,  p.  868. 

*  See  anffly  p.  882. 
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Colonial      and  deeming  it  unbecoming  that  the  judges  should  discuss  a  question 
judges.        Qf  law  with  a  body  having  executive  and  political  functions,  ex- 
pressed a  desire  that  the  governor  would  endeavour  *  to  obtain  the 
judgment  of  the  only  tribunal  competent  to  determine  the  question, 
namely,  the  Judicial  Committee  of  the  Privy  Council.'*^ 

On  September  30,  1865,  the  chief  justice  transmitted  to  the 
attorney -general  (to  be  forwarded  by  the  governor  to  the  colonial 
secretary)  a  petition  of  the  judges  of  the  supreme  court  to  the 
Queen,  praying  that  the  question — whether,  as  regards  said  judges, 
the  imperial  Act  22  (>eo.  III.,  and  the  colonial  Act  15  Vict,  afore- 
said, are  still  in  force — might  be  referred  to  the  Judicial  Committee 
of  the  Privy  Council  for  hearing  and  consideration. 

This  petition  claimed  that  the  said  statutes  were — by  the  Consti- 
tution Act,  which  declared  that  the  judges  should  hold  office  during 
good  behaviour,  and  be  removable  upon  a  parliamentary  address 
— *  absolutely  repealed— if  not  in  express  terms,  as  being  laws  con- 
trary to  that  statute — at  least  by  necessary  intendment,  as  being 
inconsistent  therewith  and  repugnant  thereto.'  And  it  alleged  tliat 
the  executive,  acting  on  an  opinion  from  their  legal  advisers, 
asserted  the  contrary,  and  had  announced  their  intention  of  enforcing 
them  against  the  petitioners,  to  the  manifest  detriment  of  their 
judicial  independence,  and  the  proper  administration  of  justice  in 
the  colony. 

The  petition,  with  explanatory  documents  annexed,  was  referred 
by  the  governor  to  the  attorney-general,  to  be  reported  upon  before 
transmission  to  the  colonial  secretary. 

On  Oct.  23,  1865,  the  report  of  the  law  advisers  of  the  crown  on 
this  petition  was  forwarded  to  the  governor.  It  recapitulated  the 
arguments  contained  in  their  opinion  above  mentioned.  It  also 
showed  that  in  the  course  of  the  discussion  the  judges  had  altered 
their  ground,  for  whereas  they  had  *  at  first  contended  that  they  were 
responsible  to  the  governor,  moved  by  the  two  Houses  of  Parliament, 
and  to  no  other  body,  and  that  they  were  removable  only  upon  an 
address  of  both  Houses,'  they  had  afterwards  admitted  '  that  they 


*  Meanwhile,  the  ministry  intro-  attorney-general,  and    finally    to    a 

duced  into,  and  passed  through,  the  petition  from  the  judges  to  the  Le^s- 

Assembly  of  Victoria,  a  Bill  to  con-  lative  Council,  before  whom  the  Bill 

solidate   the  laws   relative    to   the  was  pending,  protesting  aa^inst  the 

supreme  court.    This  Bill  included  measure,  as  an  attempt  to  legalise  an 

the  particular  section  5  of  the  Act  16  arbitrary  assumption  of  power.     On 

Vict.  No.  10  which  the  judges  con-  June  22, 1865,  the  Bill  was  rejected 

tended  had   been   repealed   by  the  bv  the.  Legislative  Council.      See 

(Constitution  Act,  but  which  the  jro-  Votes,  &c.,  Leg.  Assembly,  Victoria, 

vemment  declared  to  be  still  in  force.  1864-5,  C.  No.  2 ;  A'otes,  &c.,  L^. 

This  led  to  an  angry  correspondence  Council,  1864-6,  E.  No.  4. 
^tween  the  chief  justice    and    the 
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were  removable  not  only  upon  an  address,  but  also  upon  proof  of  Removal 
misbehaviour  in  office,  before  a  court  of  competent  jurisdiction.'  If  ?^  * 
so,  it  was  contended  there  was  no  such  inconsistency  or  repugnancy 
between  the  several  Acts  alleged  to  be  in  force  as  the  judges  had 
asserted.  Furthermore,  it  was  urged  that  *  the  judicial  independence 
of  the  judges  of  the  supreme  court  is  not  in  any  degree  affected  by 
this  question,'  for  that  such  independence  is  as  highly  prized  by  the 
people  of  Victoria  as  it  is  in  England.  Nevertheless,  if  it  were 
proper  to  make  mention  of  political  considerations  to  influence  the 
opinions  of  the  Judicial  Committee  on  a  purely  legal  question,  it 
could  be  *  demonstrated  by  various  proceedings  of  the  judges  of  the 
supreme  court  in  this,  as  well  as  in  the  neighbouring  Australian 
colonies,'  that  it  is  expedient  *  to  retain  a  certain  degree  of  authority 
over  judges  of  all  ranks  in  matters  not  connected  with  the  exercise 
of  judicial  functions.' 

On  October  24  the  governor  transmitted  to  the  colonial  secretary 
the  judges'  petition,  the  attorney-general's  report  thereon,  and  the 
documents  annexed  thereunto.  While  refraining  from  expressing 
any  opinion  upon  a  purely  legal  question,  his  excellency  intimated 
his  desire  that  it  should  be  settled  by  competent  authority. 

On  January  25,  1866,  the  secretary  of  state  for  the  colonies  (Mr. 
Cardwell),  in  a  despatch  to  Governor  Darling,  declared  that  he  con- 
sidered it  *  by  no  means  undesirable  that  important  constitutional 
questions  should  be  habitually  referred  by  colonial  governments,  or 
legislatures,  for  the  judgment  of  the  Judicial  Committee  ; '  but  that 
in  the  present  instance  the  lord  president  of  the  council,  after  con- 
sulting precedents,  had  decided  ^hat  on  grounds  both  of  previous 
practice  and  of  principle,  it  was  inexpedient  to  comply  with  the 
judges'  application.  *  The  question  raised  by  the  judges  is  as  yet 
entirely  of  an  abstract  and  theoretical  character,'  *  and  it  appears  to 
the  lord  president  to  be  highly  inconvenient  to  call  upon  a  court  of 
appeal — such  as  the  Judicial  Committee  of  the  Privy  Council  is,  in 
relation  to  the  colonies — to  decide  abstract  questions  of  law,  so  that 
whenever  a  case  actually  arises  for  the  application  of  the  law  it 
should  be  pre-determined.' 

But  prior  to  the  refusal  of  the  president  of  the  council  to  enter- 
tain the  judges'  petition,  the  colonial  secretary  had  referred  the  papers 
to  the  law  officers  of  the  crown  (Sir  Roundell  Palmer  and  Sir  R. 
P.  Collier),  by  whom,  on  January  10,  1866,  he  was  advised  *  that, 
notwithstanding  the  passing  of  the  Constitution  Act  (18  <fe  19 
Vict.  c.  55),  the  governor  and  council  can  stiU  "  amove "  judges 
under  the  imperial  statute  22  Geo.  III.  c.  75,  and  that  the  governor 
and  council  probably  retain  the  power  of  suspending  judges  under  power  of 
the  local  Act.'  The  colonial  secretary  forwarded  an  extract  from  suspen- 
this  report,  with  a  copy  of  a  report  to  the  same  effect,  in  November  *^^°* 
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Colonial      1862,  by  the  then  law  officers   (Sir  Wm.  Atherton   and   Sir  R. 

judges.        Palmer),  on  a  similar  question  which  had  been  raised  in  the  colony 
of  Queensland. 

The  first-named  opinion,  after  confirming  that  of  their  predeces- 
sors in  the  Queensland  case,  that  the  authority  conferred  upon  the 
governor  and  council  to  *  amove '  colonial  judges,  by  the  Act  22 
Geo.  III.,  remains  in  force,  adds — *  We  also  think  it  is  the  better 
opinion,  that  they  can  still  suspend  judges  under  the  local  Act  15 
Vict.  No.  10,  sec.  5,  the  power  of  suspension,  for  the  causes  therein 
mentioned,  being  not  inconsistent  with  the  tenure  of  the  office  dur- 
ing good  behaviour,  especially  if  the  office  is  (as  we  consider  it  to 
be)  held  subject  to  the  power  of  amotion,  for  the  like  causes,  given 
by  the  22  Geo.  III.  c.  75.' 

The  opinion  of  the  law  officers  of  the  crown  in  the  Queensland 
case  enters  more  fully  into  the  question  before  them,  which  was 
strikingly  analogous  to  the  Victoria  case,  except  that  there  was  no 
local  Act  in  Queenland  to  authorise  the  suspension  of  a  judge. 
After  defining  the  circumstances  under  which  the  power  of  the 
crown  to  remove  judges  and  others  holding  office, during  *good 
behaviour '  might  be  exercised,  under  the  imperial  Act  22  Geo.  III., 
and  pointing  out  that,  on  general  principles,  *  except  so  far  as  it  may 
be  controlled  by  express  legislation,  there  is  no  constitutional  reason 
why,  in  a  colony  where  parliamentary  or  responsible  government  is 
established,'  that  power  might  not  continue  to  be  exercised,  together 
with  the  power  of  removal  upon  a  parliamentary  address,  the  opinion 
proceeds  to  consider  the  right  of  suspension.  Inasmuch  as  there  was 
no  local  Act  authorising  the  same,  the  crown  law  officers  *  do  not 
think  that  the  governor  has  any  power,  with  or  without  the  advice 
of  the  executive  council,  to  svspeivd  a  judge.  An  order  of  suspension 
(as  distinguished  from  amotion)  would  be,  in  our  opinion,  a  mere 
nullity  ;  though,  in  order  to  determine  that  question,  an  appeal  to 
her  Majesty  in  council,  if  presented,  would  doubtless  be  entertained. 
And  we  think  that  an  action  would  lie  against  the  governor  if  he 
were  to  attempt  to  enforce  any  such  order  of  suspension.' 

On  March  20,  1866,  the  attorney -general  of  Victoria  forwarded 
to  the  chief  justice,  for  the  information  of  the  judges  of  the  su- 
preme court,  the  ■  aforesaid  despatch  from  the  colonial  secretary, 
with  its  enclosures,  in  reference  to  their  petition  to  the  Queen  -in 
council.  In  reply,  the  chief  justice  expressed  the  regret  entertained 
by  the  judges  that  her  Majesty  had  not  been  advised  to  submit  their 
case  to  the  decision  of  the  Judicifi.1  Committee.^ 


«*  For  the  Oorrespondence,  Peti-  and  Proceeding8,Leg.  Assembly,  Vic- 

lions,  and  other  papers,  in  this  case  toria,  1864-5,  B.  No.  34,  0.  No.  2  ; 

of  the  Victoria  Judges,  from  January  and  Second  Sess.  1866,  vol.  i.  C.  No,  8. 
4,  1864,  to  March  27, 1866,  see  Votes 
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While  the  English  law  officers  of  the  crown,  in  the 
preceding  case,  deny  the  right  of  a  governor  and  coun- 
cil without  express  statutable  authority  to  auspend  a  s^^pen- 

•         1  ITT  iV*  T«  111*  »  •  ^'^'^  ^' 

judge  holding  office  during  '  good  behaviour,  a  point  judges, 
wherein  they  seem  to  differ  from  the  opinion  of  the 
Colonial  Office,  which  has  held  that  the  powers  of  a 
governor  and  council  to  suspend,  as  well  as  to  amove 
judges  appointed  '  during  pleasure,'  are  *  considered 
applicable,  in  the  absence  of  any  statutory  provision^  to 
judges  holding  during  good  behaviour,' *  there  can  be 
no  question  that  such  a  power  may  be  lawfully  exer- 
cised if  conferred  upon  the  governor  and  council  by  a 
local  enactment.' 

All  judges  holding  office  *  during  pleasure  '  are  sub- 
ject to  removal  by  the  governor  of  the  colony,  after 
taking  the  advice  of  his  council,  under  the  authority  of 
the  Imperial  Act  22  Geo.  IH,  And  judges  appointed, 
during  pleasure,  may  be  suspended  under  the  authority 
of  the  Queen's  commission  and  instructions,  which 
authorise  the  governor  to  suspend  any  officer  who  is 
liable  to  dismissal  by  the  crown.  This  suspension  be- 
comes dismissal  if  confirmed  by  the  Queen,  who  would 
in  general  act  on  the  advice  of  the  secretary  of  state, 
but  in  the  case  of  a  judge  would  most  probably  invoke 
the  aid  of  the  Judicial  Committee  of  the  Privy  Council. 
Secretaries  of  state  have  inclined  to  prefer  proceedings 
by  *  a  motion '  under  Burke's  Act,  with  appeal  to  the 
Judicial  Committee,  rather  than  suspension  under  the 
Edyal  Instructions,  with  appeal  to  themselves.  Under 
certain  circumstances,  immediate  suspension  is  clearly 
advisable.  But  a  governor  who  resorts  to  such  a  mea- 
sure does  so  at  his  own  peril,  and  is  bound  to  make  out 
a  complete  case  in  justification  of  it.*    The  rules  which 

*  Memo,  of  Privr  Council  Prao-  effect  haye  been  enacted  in   other 

tice  in  Removal  of  Oolonial  Judges,  colonies  in  Australia. 

p.  4 ;  Com.  Pap.  1870,  v.  49.  «  See  Earls  Grey  and  Granville 

'  Tlie  provisions  of  the  Victoria  in  Hans.  D.  v.  201,  pp.  1042-1047. 
Act  16  Vict.  No.  10,  sec.  5,  to  this 
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regulate  the  performance  of  this  duty  are  prescribed  by 
the  Colonial  Regulations,  Nos.  78  to  88. 

A  judicial  officer  when  suspended  is  comnionly 
allowed  an  appeal  to  the  Queen  in  council,  though  not 
invariably  so,  as  in  some  cases  the  secretary  of  state 
has  himself  advised  the  crown  to  confinn  or  to  disallow 
the  suspension.*" 

Upon  the  suspension,  in  1853,  of  the  Hon.  H.  Cloete,  from  Uie 
office  of  recorder  of  the  district  court  of  Natal,  by  the  governor 
and  council,  under  the  authority  of  an  ordinance  of  the  Cape  of 
Good  Hope  Colony,  for  misconduct  in  office,  the  Judicial  Committee 
of  the  Privy  Council,  on  appeal,  decided  that  the  order  of  suspension 
was  unfounded  and  frivolous,  and  directed  it  to  be  rescinded.  Mr. 
Cloete  was  soon  afterwards  promoted  to  a  higher  judicial  office.* 

Upon  the  transfer,  in  1867,  of  the  Straits  Settlements  from  the 
Government  of  India  to  that  of  the  Colonial  Office,  under  the 
authority  of  the  Act  29  <k  30  Vict.  c.  115,  the  judges  therein  be- 
came liable  to  suspension  by  the  governor,  for  any  cause  that  he 
might  deem  sufficient,  by  virtue  of  his  commission  from  the  crown, 
as  well  as  to  removal  from  office  pursuant  to  the  Act  22  Geo.  IIL 
c  75. 

For  some  sixty  years  previously,  and  ever  since  the  establishment 
of  a  supreme  court  in  the  Settlements,  these  judges  had  been  wholly 
independent  of  the  local  authorities  ;  and  if  their  conduct  was  ever 
questioned,  it  was  submitted  to  the  secretary  of  state,  who  being  free 
from  all  local  or  personal  bias,  decided  with  impartiality.  Accord- 
ingly in  1868,  the  leading  inhabitants  of  Singapore  petitioned  the 
home  government  that  their  judges  might  be  restored  to  the  position 
of  independence  which  they  held  before  the  transfer.  In  reply,  the 
colonial  secretary  (the  Duke  of  Buckingham)  declined  to  comply  with 
this  petition  ;  pointing  out  that  the  judicial  tenure  now  introduced 
into  the  Straits  Settlements  generally  prevailed  throughout  ihe 
British  colonies  where  responsible  government  was  not  established^ 

It  now  remains  to  consider  the  circumstances  under 
which  the  two  Houses  of  Parliament  in  a  British  colony- 
may  approach  the  crown  with  an  address  for  the  removal 
of  a  judge  holding  office  under  a  parliamentary  tenure, 


*•  Practice  of  Colonial  Cffice  and  of 
Privy  Council  in  Itemoval  of  Judges, 
p.  4 ;  Com.  Pap.  1870,  v.  49. 


*  8  Moore,  P.O.  484. 
J  Correap.     respecting     colonial 
judges;  Com.Pap.  1870,  v,  49,  p.  435. 
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and  tlie  proceedings  necessary  to  give  validity  and  effect 
to  any  such  address. 

The  first  occasion  wherein  the  crown  was  addressed  by  the  two  Case  of 
Houses  of  Parliament  of  a  British  colony  for  the  removal  of  a  judge  i^^^^i^^. 
holding  office  during  *  good  behaviour '  was  in  the  year  1861,  in  the  ^  ^' 
case  of  Mr.  Justice  Boothby,  a  puisne  judge  of  the  supreme  court 
of  South  Australia.  Mr.  Boothby  had  given  offence  to  the  colonial 
legislature  by  calling  in  question  the  legality  and  constitutionality 
of  certain  of  their  proceedings,  and  especially  of  an  Act  agreed  to 
by  both  Houses,  and  sanctioned  by  the  governor.  Whereupon  the 
legislative  council  passed  an  address  to  the  Queen  that  her  Majesty 
would  be  graciously  pleased  to  exercise  the  power  reserved  to  her 
by  the  constitutional  Act,  and  remove  Mr.  Boothby  from  his  judicial 
office.  The  House  passed  a  separate  address  to  the  Queen  to  the 
same  effect,  adding  that,  'in  consequence  of  the  position  assumed  by 
Mr.  Justice  Boothby,  public  confidence  in  his  administration  of  the 
laws  of  this  province  is  destroyed.'  But  no  reasons  were  given,  or 
grounds  of  complaint  specified,  by  either  House. 

In  communicating  the  aforesaid  addresses  to  the  colonial  secre- 
tary, the  governor  of  South  Australia  (Sir  R.  G.  MacDonnell)  stated 
that  he  thought  'both  branches  of  the  legislature  had  pursued  a 
dignified  course  in  finally  determining  not  to  give  any  reasons  for 
the  request  which  they  urge,  as  it  is  not  to  be  presumed  that  they 
would  move  in  such  a  matter  lightly,  or  till  after  such  repeated  pro- 
vocation as  would  justify  them  in  urging  on  the  sovereign  the  re- 
quest '  for  Mr.  Justice  Boothby's  removal.  At  the  same  time,  his 
excellency  proceeded  to  enumerate,  for  the  information  of  the 
colonial  secretary,  various  particulars  in  the  conduct  of  the  judge 
which  he  deemed  an  ample  justification  of  the  course  taken  by  the 
two  chambers.  He  also  transmitted  communications  from  the 
judge,  in  his  own  defence,  in  reply  to  a  letter  addressed  to  him  by 
Iris  excellency's  command,  informing  him  of  the  addresses  that  had 
been  passed  for  his  removal,  specifying  the  several  proceedings  of 
the  judge  which,  in  his  excellency's  opinion,  had  '  apparently  in- 
fluenced the  Parliament  in  adopting  those  addresses,'  and  offering 
the  judge  '  six  months'  leave  of  absence  on  full  pay '  to  enable  him 
to  visit  England  to  vindicate  his  character  and  conduct  before  the 
imperial  authorities  :— he  having  declined  to  attend  a  select  com- 
mittee of  the  legislative  council,  appointed  to  examine  his  'recent 
judicial  decisions  and  conduct.''' 

On  the  receipt  of  these  addresses,  the  colonial  secretary  (the 
Duke  of   Newcastle)  took  the  opinion  of  the  law  officers  of  the 


^  Com.  Pap.  1862,  v.  37,  pp.  172-177. 
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Colonial  crown  (Sir  William  Atherton  and  Sir  Roundell  Palmer)  on  the  sub- 
juages.  jg^^  jj^  conformity  with  their  advice,  he  informed  the  governor 
that  her  Majesty's  government  considered  *  that  a  colonial  judge  is 
not  only  at  liberty  but  is  bound  to  entertain  the  question  whether  a 
colonial  law,  material  to  the  decision  of  the  question  before  him,  is 
or  is  not  valid  ; '  that  Judge  Boothby  was  right  in  the  main,  though 
not  in  every  instance,  when  he  questioned  the  validity  of  certain 
Acts  of  the  South  Australian  legislature  ;  and  that,  inasmuch  as 
this  legislature,  when  it  passed  the  addresses  for  the  judge's  removal, 
was  not,  strictly  speaking,  legally  constituted — althou^  the  Im- 
perial Parliament  had  since  remedied  the  defect — it  had  not  been 
deemed  expedient  to  advise  the  crown  to  remove  Judge  Boothby, 
pursuant  to  the  said  addresses.  With  regard  to  other  matters 
wherein  the  judge  had  given  offence  to  the  legislative  chambers,  so 
long  as  it  was  unadvisable  to  give  effect  to  the  addresses  for  his  re- 
moval from  the  bench,  her  Majesty's  government  considered  that  it 
would  be  unbecominflf  *  to  express  any  mere  unauthoritative  opinion 
i-especting  the  official  conduct  of  a  judge.' 

Furthermore,  added  the  secretary,  *  I  hold  the  practical  inde- 
pendence of  the  superior  courts  of  a  colony  to  be,  with  the  appoint- 
ment of  the  governor,  the  right  of  exercising  a  veto  upon  colonial 
enactments,  and  the  right  of  appeal  to  her  Majesty  in  council  among 
the  links  which  bind  together  the  colonial  empire  of  Great  Britain. 
It  is  of  vital  importance  not  only  to  the  colonies,  but  to  all  those  who 
have  dealings  with  them  of  whatever  kind,  and  to  the  imperial 
government  itself,  that  these  courts  should  exercise  their  functions 
in  entire  independence  not  only  of  the  local  executive,  but  of  the 
popular  feelings  which  are  from  time  to  time  reflected  in  the  legis- 
lature, or  of  any  political  party  which  may  happen  to  be  in  the 
ascendent.  And  I  consider  that  the  principal  guarantee  of  this 
independence  is  to  be  found  in  the  assurance  that  a  judge,  once 
appointed,  will  not  be  displaced  without  the  reasonable  concurrence 
of  an  authority  wholly  removed  from  all  local  or  temporary  in- 
fluences. By  the  existing  law  of  South  Australia  I  consider  such  an 
authority  to  be  entrusted  very  properly  to  her  Majesty,  acting  on  the 
advice  of  her  ministers  in  Great  Britain,  and  I  hold  that  in  dis- 
missing a  judge  in  compliance  with  addresses  from  a  local  legislature, 
and  in  conformity  with  that  law,  the  Queen  is  not  performing  a 
mere  ministerial  act,  but  adopting  a  grave  responsibility,  which  her 
Majesty  cannot  be  advised  to  incur  without  satisfactory  evidence 
that  the  dismissal  is  proper.' 

The  colonial  secretary  was  prepared  to  admit  that  a  judge  might 
be  properly  removed  on  a  parliamentary  address,  if  satisfactory 
proof  were  adduced  *  that  owing  to  his  perversity,  or  habitual  dis- 
regard of  judicial  propriety,  the  administration  of  justice  might  be 
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practicallj  obstructed  by  his  continuance  in  office  : '  and  this  might  ^^®  <>' 
be  shown  *by  his  inflexible  enforcement  of  opinions  which  were  in-  g^Qf^by. 
consistent  with  the  beneficial  performance  of  his  duties/  and  which 
might  be  regarded  by  competent  authority  as  *  incorrect  in  point  of 
law/  In  conclusion,  his  grace  observed,  that  *  while  expressing  no 
opinion  respecting  Mr.  Boothby's  conduct,  I  have  thought  it  due 
both  to  him  and  the  colony  to  state  thus  explicitly  the  principles  by 
which  I  should  be  guided  in  dealing  with  any  charges  which  might 
hereafter  be  brought  against  a  colonial  judge,  on  the  authority  of  a 
colonial  legislature.'  (Signed)  Newcastle,  April  24,  1862.  In  con- 
clusion, it  may  be  remarked  that  the  crown  law  officers  made  no  ob- 
jection to  the  circumstance  of  there  being  separate  addresses  from 
the  two  Houses,  in  place  of  one  joint  address.  Nor  did  they  deem 
it  to  be  irregular  that  the  addresses  omitted  to  state  any  specific 
charges,  *  provided  that  the  crown  is  by  any  means  satisfied  of  the 
reasons  on  which  the  address  is  founded.'  ^ 

Notwithstanding  his  acquitted,  in  the  first  instance,  the  continu- 
ance of  Judge  Boothby  upon  the  bench  occasioned  so  much  public 
inconvenience,  owing  to  his  persistence  in  a  line  of  conduct  which 
impaired  the  confidence  of  the  community  in  the  due  administration 
of  justice,  that  the  government  of  South  Australia  was  induced  to 
convene  the  legislature  for  June  16,  1866,  for  the  express  purpose 
of  dealing  with  his  case. 

Shortly  after  the  opening  of  the  session  of  1866-7,  on  June  22, 
1866,  enquiry  was  made  of  ministers  in  the  House  of  Assembly  of 
South  Australia,  whether  government  had  taken  any  other  legal 
opinions  on  the  removal  of  Judge  Boothby  besides  those  laid  before 
Parliament  1  To  which  it  was  replied  that  Mr.  Parker,  *  an  English 
barrister  of  considerable  experience,  and  upwards  of  thirty  years*  stand- 
ing,' had  given  it  as  his  opinion,  upon  a  case  furnished  to  him  by  the 
attorney -general,  that  Judge  Boothby  had  been  *  guilty  of  such  mis- 
behaviour in  his  office  as  to  justify  his  amotion.'  But  Mr.  Parker 
added,  *  I  think  enquiry,  and  an  opportunity  of  answering  the  com- 
plaint, must  precede  amotion.  If  there  be  no  enquiry,  or  an  enquiry 
without  the  opportunity  offered  of  replying  to  the  charges,  I  think 
the  amotion  will  be  hard  to  be  had  on  appeal  to  the  Privy  Council.' 
On  the  same  day,  the  chief  secretary  moved  that  an  address  be  pre- 
sented to  the  Queen  for  the  removal  of  the  judge  from  his  office,  be- 
cause of  certain  reasons  (six  in  number)  therein  set  forth,  *  by  which 
sevei-al  means,  the  laws  of  this  province  are  rendered  uncertain  and 
of  doubtful  eflect,  the  rights  of  property  jeopardised,  and  the  per- 
petration of  crime  encouraged.     All  which  serious  things  we  fear 


*  Corresp.  relative  to  Mr.  Justice  Boothby,  Com.  Pap.  1802,  v.  37,  pp. 

180-184. 
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Colonial  will  continue  amongst  us  so  long  as  Mr.  Boothby  retains  his  office  ai 
judges.  ^  judge  of  the  supreme  court.'  This  motion  was  agreed  to  at  the 
same  sitting,  and  a  committee  appointed  to  draft  the  address,  who 
reported  it  forthwith.  The  next  sitting  day  a  motion  was  made  for 
the  adoption  of  the  address,  which  gave  rise  to  a  debate,  which  was 
adjourned  until  the  28th  of  the  same  month,  when  the  address  was 
passed. 

About  the  same  time  (on  June  26)  a  similar  address  was  proposed 
in  the  Legislative  Council,  on  which  an  amendment  was  moved  for 
the  appointment  of  a  select  committee  to  enquire  into  and  report 
upon  the  charges  brought  by  the  government  against  Judge  Boothby. 
On  the  following  day  the  amendment  was  negatived,  the  main  mo- 
tion agreed  to,  and  the  address  presented,  and  ordered  to  be  con- 
sidered in  committee  of  the  whole  House  on  the  next  sitting  day 
(July  3),  when  it  was  considered,  reported,  and  agreed  to. 

Ministers  gave  notice  to  Judge  Boothby  of  their  intended  motion 
in  the  House  of  Assembly,  and  supplied  him  with  a  copy  of  the  re- 
ports furnished  to  them  by  the  attorney-general  and  crown  solicitor, 
upon  which  the  accusations  against  him  were  based,  in  order  that  he 
might  be  informed  of  the  intended  proceedings  in  Parliament  for  his 
removal  ;  but  no  evidence  was  taken  at  the  bar  of  either  House, 
neither  was  the  judge  invited  to  appear  before  either  House,  in  his 
own  defence.  The  address  was  carried  in  the  House  of  Assembly 
without  a  division,  and  in  the  Legislative  Council  by  a  large  majority. 
The  governor  in  forwarding  the  address  to  the  colonial  secretary 
strongly  urged  that  her  Majesty  should  be  advised  to  comply  with 
their  prayer.  fOn  January  8,  1867,  Governor  Daly  informed  the 
Legislative  Council,  by  message,  that  the  question  of  the  removal  of 
Mr.  Justice  Boothby  from  office  would  be  brought  under  the  con- 
sideration of  the  Judicial  Committee  of  the  Privy  Council.]  Shortly 
afterwards  Judge  Boothby  forwarded,  direct  to  the  colonial  secre- 
tary, his  defence  against  the  charges  preferred  against  him,  and  his 
protest  against  the  irregular  and  unparliamentary  manner  in  which 
the  proceedings  for  his  removal  had  been  hitherto  conducted.  These 
were  likewise  laid  before  the  Judicial  Committee,  and  copies  trans- 
mitted to  the  governor  of  South  Australia. 

By  a  despatch  from  the  colonial  secretary  (Lord  Carnarvon)  to 
Governor  Daly,  dated  October  23,  1866,  copies  of  correspondence 
were  transmitted  which  showed  that  her  Majesty  had  been  advised 
to  bring  the  question  involved  in  the  addressee  from  the  Legislative 
Council  and  House  of  Assembly  of  South  Australia  under  the  con- 
sideration of  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council.  Inasmuch  as  *  the  right  decision  of  this  matter  might  in- 
volve numerous  and  disputed  questions  of  law,'  it  appeared  to  the 
colonial  secretary  to  be  *  indispensable  that  her  Majesty  should  be 
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supported  by  the  authority  of  their  lordships  in  exercising  the  re-  Case  of 
sponsibility  imposed  on  her  by  the  colonial  Act.'  *  Though  cases  of  ;^"^^j®, 
this  kind  have  been  frequently  submitted  to  their  lordships,  the  pre- 
sent is  the  first  in  which  they  will  have  been  called  to  advise  her 
majesty  on  the  removal  of  a  judge  holding  [office]  during  good  be- 
haviour in  a  colony  possessing  what  is  called  responsible  govern- 
ment, and  in  virtue  of  an  enactment  framed  in  terms  of  the  imperial 
Act  of  Parliament  relating  to  the  removal  of  judges  in  this 
country.'™ 

By  a  subsequent  despatch  from  the  colonial  secretary,  dated 
November  21,  1866,  Governor  Daly  was  notified  that  her  Majesty  had 
been  pleased,  by  order  in  council  of  November  10,  1866,  to  refer  the 
said  addresses  to  their  lordships,  *  and  that,  in  order  that  the  matter 
of  those  addresses  might  be  brought  to  a  hearing  at  the  bar  of  the 
Privy  Council,  it  would  be  necessary  that  the  particulars  of  the 
charges  against  Mr.  Boothby  should  be  framed  with  precision,  and 
embodied  in  a  case.' 

The  Executive  Council  of  South  Australia,  however,  in  a  Minute 
dated  December  27,  1866,  protested  against  a  reference  of  the 
addresses  to  the  Judicial  Committee,  on  the  ground  that  the  ques- 
tion of  giving  effect  to  them  was  *  not  a  question  of  law,  but  one  of 
constitutional  right  and  public  policy.'  They  claimed  that  *the 
addresses  of  the  two  Houses  of  Parliament  of  South  Australia,  re- 
lating to  the  removal  of  a  South  Australian  judge,  should  be  dealt 
with  by  her  Majesty's  ministers  in  the  same  manner  as  similar 
addresses  by  the  Imperial  Parliament  for  the  removal  of  an  English 
judge  ; '  which  addresses,  they  apprehended,  '  would  not  be  referred 
by  the  home  secretary  to  the  Judicial  Committee,  or  to  any  other 
legal  tribunal.'  They  alleged,  moreover,  *  that  there  is  no  instance 
on  record  in  which  the  addresses  from  two  Houses  of  Parliament,  in 
a  colony  having  responsible  government,  have  been  referred  to  the 
Judicial  Committee  ; '  and  they  pointed  out  that  the  object  of  the 
South  Australian  Government  in  electing  to  proceed  against  Judge 
Boothby  by  *  the  higher  and  as  they  believed  more  speedy  constitu- 
tional remedy '  of  an  address,  instead  of  availing  themselves  of  the 
statute  of  22  Geo.  III.  c.  75,  had  been  defeated  by  the  course 
which  had  been  adopted  by  the  imperial  government. 

By  a  despatch,  dated  November  30,  1866,  the  colonial  secretary 
forwarded  to  Governor  Daly  a  letter  from  the  Privy  Council  Office 
stating  that,  *  in  order  that  the  matter  of  these  addresses  may  be 
brought  to  a  hearing  at  the  bar  of  the  Privy  Council,  it  appears  to 
the  lord  president  that  the  same  course  of  proceeding  should  be 
adopted  which  was  followed  in  the  case  of  the  representatives  of 

"»  Proceedings,  &c.  Pari.  S.  Australia,  1867,  v.  2,  No.  22;  Appj, 
p.  xlviii. 
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Colonial  the  island  of  Grenada  v,  the  Hon.  J.  Saunderson,  chief  justice.  For 
]u  ges.  ^^:^  purpose  it  will  be  necessary  that  the  particulars  of  the  charges 
brought  against  Mr.  Justice  Boothby  should  be  framed  with  pre- 
cision, and  embodied  in  a  case.  A  l^al  agent  must  likewise  be 
appointed  in  London,  to  conduct  the  proceeding  in  the  forms  in  use 
before  the  Judicial  Committee.'  Provision  must  also  be  made  to  se- 
cure an  opportunity  to  Mr.  Justice  Boothby,  *  to  put  in  his  answer, 
and  to  take  such  steps  as  he  may  be  advised  for  his  justification.' 

The  foregoing  despatch  was  referred  to  the  Executive  Council  of 
South  Australia  by  the  governor,  and  in  a  Minute  of  Council,  dated 
February  25,  1867,  the  conclusions  therein  contained  were  assumed 
to  indicate  *  a  deliberate  refusal  on  the  part  of  the  colonial  secretary, 
as  her  Majesty's  constitutional  adviser,'  to  recommend  the  Queen  to 
exercise  the  functions  conferred  upon  her  under  the  South  Australia 
Constitution  Act :  *  powers  which  were  deliberately  assumed  by  her 
Majesty's  government,  and  which  a  former  secretary  of  state  has 
actually  exercised.'  The  Minute  reiterates  the  previous  assertions  of 
council  as  to  the  inapplicability  of  the  proposed  proceedings  of  the 
imperial  government  to  the  circumstances  of  a  colony  possessing  a 
responsible  government ;  warns  the  government  of  the  consequences 
of  persisting  in  their  intended  course  ;  and  declines  to  advise  a  com- 
pliance with  the  suggestions  of  the  lord  president  of  the  privy 
council. 

Meanwhile,  the  colonial  secretary,  in  a  despatch  to  Governor 
Daly,  dated  February  26,  1867,  explained  why  it  had  been  deemed 
necessary  to  refer  this  question  to  the  Judicial  Committee  of  the 
Privy  Council.  Agreeing  with  his  predecessor,  the  Duke  of  New- 
castle, 'that,  in  dismissing  a  judge  in  compliance  with  addresses 
from  a  local  legislature  and  in  conformity  to  law,  the  Queen  is  not 
performing  a  mere  ministerial  act,  but  adopting  a  grave  responsibi- 
lity,' it  follows  that  *  before  acceding  "  to  such  a  demand,"  her 
Majesty's  advisers  are  bound  to  require  satisfactory  evidence  that  it 
is  a  proper  dismissal.'  If  the  case  had  been  one  of  *  moral  guilt,'  or 
unequivocal  delinquency,  and  if  it  *  had  been  sent  home  in  a  proper 
shape,'  it  might  have  been  unnecessary  to  apply  for  any  other  legal 
advice  than  that  which  is  ordinarily  at  the  command  of  a  minister 
to  enable  him  to  form  a  clear  judgment.  But  owing  to  its  complex- 
ity, and  to  the  admixture  therein  of  questions  of  conduct  and  of 
law,  it  necessarily  required  the  advice  of  the  highest  legal  tribunal. 
Adverting  to  the  presumed  analogy  between  an  address  from 
the  Imperial  Parliament  for  the  removal  of  a  judge  and  the  one 
under  consideration,  the  secretary  proceeds  as  follows  : — *  It  is 
probable  that  the  charges  against  an  English  judge  would  have  been 
stated  with  a  precision  which  is  wanting  in  the  addresses  transmitted 
to  me  from  South  Australia — that  they  would  have  been  supported 
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in  detail  by  authentic  evidence — that  the  judge  would  have  had  Case  of 
every  opportunity  for  defence,  that  the  legal  questions  at  issue  would  i^Sf, 
have  been  debated  within  the  walls  of  Parliament  by  some  of  the 
greatest  lawyers  of  the  day — and  that  in  cases  of  doubt,  the  advice 
of  the  most  eminent  judges  would  have  been  obtained.'  *  In  this 
novel  proceeding,  the  course  of  which  her  Majesty  is  now  called 
upon  to  determine,  it  is  incumbent  upon  the  crown  to  secure  to 
colonial  judges  a  protection  against  exaggeration  and  misunder- 
standing, from  whatsoever  quarter  it  may  proceed,  as  effectual  as 
that  which  their  English  brethren  might  be  expected  to  obtain  from 
the  deliberations  of  such  an  assembly  as  the  British  Parliament. 
And  I  must  add,  that  the  circumstances  of  the  present  case  illustrate 
the  necessity  of  such  an  intervention.  For  I  do  not  even  see  that 
Mr.  Boothby  has  been  called  on  to  answer  the  charges  against  him. 
...  If  Mr.  Boothby's  conduct  justified,  and  the  interest  of  the  colony 
required,  his  prompt  removal,  it  would  have  been  far  better  to  have 
adopted  the  responsibility  of  removing  him  under  the  authority  of 
the  Act  22  Geo.  III.  c.  75.  ...  I  am  inclined  to  think  that,  even  now, 
your  government  would  act  most  wisely  by  commencing  proceedings 
under  that  Act.  But  they  will  do  well  to  bear  in  mind  that,  in  that 
case,  their  decision  will  be  subject  to  an  appeal  to  the  Privy  Council, 
and  that  with  a  view  to  that  appeal  their  charges  must  be  adequate 
and  precise,  that  the  evidence  of  facts  must  be  sufficient,  and  that 
Mr.  Boothby  must  be  fully  heard  in  his  defence.'  (Signed) 
*  Carnarvcfn.'  ° 

These  conclusions  of  her  Maje.«;ty's  government  were  confirmed 
by  a  despatch  from  secretary,  the  Duke  of  Buckingham,  dated  May 
23,  1867.  o 

In  the  governor's  speech  at  opening  of  Parliament  on  July  5, 
1867,  his  excellency  briefly  recapitulated  the  facts  above  mentioned, 
and  proceeded  to  state  that,  *  believing  it  to  be  absolutely  necessary 
for  the  well-being  of  this  community  that  Judge  Boothby 's  conduct 
should  be  enquired  into,  he  had  instituted  an  investigation  before 
himself  and  his  council,  under  the  authority  of  the  Act  22  Geo.  III. 
c.  75,  which  was  still  pending,  and  at  which  Mr.  Boothby  would 
have  an  opportunity  of  tendering  evidence,  and  being  heard  in  his 
defence.'  p 

The  enquiry  commenced  on  June  24,  1867,  and  closed  on  July  29, 
the  Executive  Council  having  sat,  in  the  presence  of  the  governor, 
for  eight  days,  to  conduct  this  investigation.  The  judge  was  present 
at  the  commencement  of  the  proceedings,  and  also  on  the  second 
day,  but  afterwards  thought  proper  to  absent  himself.     Neverthe- 

"  Proceedinjrs  and  Papers,  S.  Aus-  p  S.  Australia  l^g.  Oouncil.  Jour, 

tralin,  1807,  v.  2,  No.  23.  lb.  v.  1,  p.  1. 

<»  lb,  N ).  41. 
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Colonial  less,  he  was  duly  summoned  to  appear  at  every  sitting,  and  proof  of 
]u  ges.  g^^j^  summons  being  invariably  adduced  before  the  resumption  of 
the  enquiry,  and  empowered  to  call  such  evidence  as  he  might  think 
necessary  for  his  exculpation.  On  the  seventh  and  eighth  days, 
however,  Mr.  Justice  Boothby  attended,  was  made  acquainted  with 
the  evidence  taken  before  the  council,  and  allowed  time  to  prepare 
his  defence.  After  having  heard  and  considered  his  reply  to  the 
charges  brought  against  him,  the  council  resolved  that  they  *  find 
the  aforesaid  charges  proved  and  established  ;  and  that,  in  respect 
of  the  matters  and  conduct  referred  to  in  each  of  the  said  charges, 
the  said  Benjamin  Boothby  has  misbehaved  himself  in  his  said  office 
of  second  judge  of  the  supreme  court ;  and  by  reason  of  such  mis- 
behaviour, his  excellency  and  the  council  amove  the  said  B. 
Boothby  from  his  said  office,  and  order  his  amotion  accordingly.' 
Whereupon  proclamations  were  issued  by  the  governor  and  council, 
revoking  the  letters  patent,  by  virtue  of  which  the  judge  had  been 
appointed  to  office,  and  notifying  *  all  to  whom  these  presents  shall 
come '  of  their  decision,  under  their  hands,  attested  by  the  public 
seal  of  the  province.  <i 

A  governor  and  council,  convened  under  the  imperial  Act  22  Geo. 
III.  for  enquiring  into  the  conduct  of  a  colonial  judge,  have  no 
compubory  powers  to  summon  witnesses,  and  cannot  take  evidence 
upon  oath.  Herein  this  tribunal  resembles  the  jurisdiction 
exercised  by  the  lord  chancellor,  under  particular  statutes,  for  the 
removal  of  county  court  judges,  *  for  inability  and  misbehaviour.' 

And  here  it  may  be  observed,  that  while,  as  will 
appear  from  cases  cited  in  this  chapter,  an  appeal  lies  to 
the  Queen  in  Council,  upon  the  removal  of  a  judge  in 
any  colony  by  the  governor  thereof,  whether  it  be  in 
consequence  of  a  proceeding  under  the  Act  22  Geo. 
III.,  or  in  compliance  with  a  parliamentary  address, — 
there  is  no  appeal  to  the  Privy  Council,  or  to  any  other 
tribunal,  where  the  removal  is  effected  by  the  direct 
Uono^^the  a^^ho^^ty   of  t^lie  Queen.     Nevertheless,   it   has   been 
Privy        determined  that  the  Queen  is  not  a  passive  agent  in 
Counci       g^^j^  transactions,  but  is  bound  to  ascertain  the  pro- 
priety of  a  removal  before  authorising  the  same.     This 
would  probably  be  done  by  referring  the  questions  con- 
nected with  the  conduct  of  the  judge  to  the  Judicial 


<»  S.  Australia  Leg.  Ooun.  v.  2,  No.  22. 
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Committee  of  the  Privy  Council,  before  whom  the  judge 
should  be  permitted  to  be  heard  by  counsel  in  his 
defence/ 

An  examination  of  the  proceedings  in  the  South  Aus-  Neglect  of 
tralian  legislature  in  the  case  of  Mr.  Justice  Boothby  formau- 
will  show  that  none  of  the  formalities  which  have  in-  j^^ 
variably  attended  the  conduct  of  such  investigations  by  Booibby's 
the  Houses  of  Lords  and  Commons  were  observed  upon 
this  occasion.  In  both  chambers,  select  committees 
were  appointed  to  enquire  into  certain  judicial  decisions 
of  the  judge,  and  his  honour  was  summoned  to  attend 
and  give  evidence  before  the  same.  While  he  appeared 
as  a  witness  before  the  House  of  Assembly  committee, 
he  thought  proper  to  decline  to  attend  upon  that  of 
the  Legislative  Council.  But  after  the  reports  of  these 
committees  were  drafted,  no  opportunity  was  afforded 
to  the  judge,  by  either  House,  to  rebut  the  criminatory 
charges  therein  contained,  or  to  appear  by  himself  or 
counsel  at  the  bar  in  his  own  defence.  There  was  no 
further  enquiry  instituted  by  either  House,  and  the 
addresses  were  severally  passed  without  embodying  the 
specific  charges  of  misconduct  which  had  induced  the 
Houses  to  agree  to  them.'  These  grave  departures 
from  constitutional  practice  can  only  be  accounted  for 
or  excused  by  the  want  of  adequate  information  as  to 
the  proper  course  of  procedure  in  Pariiament  against 
judges — a  want  which  the  present  work  attempts,  for 
the  first  time,  to  supply — and  by  the  fact  that  the  highest 
constitutional  authorities  seem  to  have  overlooked  the 
cases  that  have  actually  arisen  in  England,  of  a  Uke 
nature,  under  the  imperial  statutes. 

Thus,  in  Lord  Brougham's  *  Treatise  on  the  British  Constitution ' 
(2nd  edit.  1861),  it  is  said,  in  reference  to  the  removal  of  judges 


'  Sir    F.  Roger's    Memo.   Oom.  p.  1042. 
Tap.  1870,  V.  49,  p.  440 ;  Privy  (Joun-  •  See  the  Proceedings  of  the  Par- 

cil  Memo.     lb,  p  442;  Earl  Grey  in  liament  of  South  Australia,  18G1,  3 

Hans.  D.  v.  170,  p.  300.    lb,  v.  201,  vols. 
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Colonial  upon  a  joint  address  of  the  two  Houses  of  Parliament,  *  there  is  no 
judges.  instance  of  this  ever  having  been  done'  (p.  357).  And  the  law 
officers  of  the  crown,  in  a  legal  opinion,  dated  April  12, 1862,  remark 
that  *  no  instance  of  the  removal  of  an  English  judge  by  the  crown, 
on  the  address  of  both  Houses  of  Peirliament,  has  occurred  since  the 
passing  of  the  1  Oeo.  III.  c.  23  ; '  quite  overlooking  the  case  of  Sir 
Jonah  Barrington,  not  to  mention  the  several  other  cases  cited  in  this 
chapter,  wherein  the  procedure  upon  an  address  was  resorted  to.* 

It  is  to  be  regretted,  moreover,  that  the  Enghsh  law 
officers  of  the  crown  should  have  acquiesced  in  the  omis- 
sion of  the  particular  grounds  of  complaint  against  Judge 
Boothby,  in  the  addresses  for  his  removal,  *  provided 
that  the  crown  was,  by  any  means,  satisfied  of  the 
reasons  on  which  the  addresses  were  founded.*  Such  an 
omission  was  undoubtedly  irregular  and  unparUamen- 
tary,  and  might  serve  as  a  precedent  hereafter  for  a 
more  serious  departure  from  substantial  justice.  In 
one  of  the  few  states  of  the  American  repubUc  wherein 
the  British  tenure  of  judicial  oflSce  is  retained,  the 
governor  refused  to  comply  with  an  address  of  the  two 
branches  of  the  legislature  for  the  removal  of  a  judge, 
because  no  reasons  for  the  same  had  been  assigned  in 
the  address,  while  in  every  former  application  of  the 
kind  to  the  executive,  *  full  reasons '  for  removal  had 
been  given."    If  hereafter  it  should  unhappily  be  neces- 

*  Com.  Pap.  1862,  v.  87,  p.  183.  ted  States,  sees.  1600-1632,  as  to  the 

"  Acts  and  Resolves  of  the  Slate  importance  of  maiutaininf^  the  iiide- 

of  MasMichiiPet^s,  1866,  pp.  325-336.  pendence  of  the  judges  without  en- 

For  the  judifial  temire, under  Federal  croachment.    Thoughtful  American 

and  StHte  Constitutions,  see  1  Kent's  writers  are  advocating  a  general  re- 

Com.   12tb  ed.  p.  296  n.  (a)  ;  Judge  turn  to  a  judiciary  appointed  by  the 

Miller's  (of  U.S.  Supreme  Court)  Ad-  executive,  and  holding  office  during 

dress  on  this  subject,  on  lOtb  Nor.  good  behaviour,  as  the  only  means  of 

1878,  quoted  in  the  Montreal  Legal  rescuinjr  the  nation  from  the  disgrace 

News,  V.  1,  pp.  660-673.     And  see  entailed  by  the  proceedings  of  a  judi- 

Eng.  L.  T.  June  18,  1881,  p.  109.  ciary  elected  by  popular  vote,  and  for 

In  1 882,  Congress  passed  an  Act  a  limited  period.    See  American  Law 

to  retire  Mr.  Justice  Hunt,  of  U.S.  Rev.  v.  3,  p.  85;  v.  7,  p.  180;  v.  8, 

Supreme  Ct.,  upon   full  salary,  he  pp.  1,170.  Seaman,  American  System 

havingfor  years  been  unlit  for  service,  of  Government,  p.  162.     New  York 

but   unwilling  to   resign  ;  Southern  has  changed  her  judicial  tenure  from 

Law  Rev.  N.S.  v.  7,  p.  912.  8  to  14  years.  Eaton,  Ci?.  Serv.Be- 

See  Story,  Constitution  of  the  Uni-  form,  p.  72  n. 
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sary  for  the  legislative  chambers  in  any  British  colony 
to  assume  the  responsibility  of  addressing  the  crown  to 
remove  an  unworthy  occupant  of  the  judicial  bench,  it 
may  be  hoped  that  the  proceedings  will  be  conducted 
with  the  solemnity,  impartiality,  and  respect  for  consti- 
tutional rights  which  ought  always  to  attend  upon  the 
exercise  of  such  important  functions  by  a  legislative 
body. 
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STANDING  ORDERS  RELATING  TO  PUBLIC 
BUSINESS  OF  THE  HOUSE  OF  COMMONS. 

1707-1888. 
[Printed  by  Order  of  the  House  of  Commons,  7  March,  1888.] 


Sittings  of  the  House. 


1.  Ride  regulating  the  usual  Sittings  of  The  House. — [24 
February,  1888.]  That,  unless  The  House  otherwise  order.  The 
House  shall  meet  every  Monday,  Tuesday,  Thursday,  and  Fri- 
day, at  Three  of  the  clock,  and  shall,  unless  previously  adjourned, 
sit  till  One  of  the  clock  a.m.,  when  the  Speaker  shall  adjourn 
The  House  without  Question  put,  unless  a  Bill  originating  in 
Committee  of  Ways  and  Means,,  or  unless  Proceedings  made  in 
pursuance  of  any  Act  of  Parliament  or  Standing  Order,  or 
otherwise  exempted  as  hereinafter  provided,  from  the  operation 
of  this  Standing  Order,  be  then  under  consideration. 

That  at  midnight  on  Mondays,  Tuesdays,  Thursdays,  and 
Fridays,  except  as  aforesaid,  and  at  half-past  Five  of  the  clock 
on  Wednesdays,  the  proceedings  on  any  business  then  under 
consideration  shall  be  interrupted :  and,  if  The  House  be  in 
Committee,  the  Chairman  shall  leave  the  Chair,  and  make  his 
report  to  The  House  ;  and  if  a  Motion  has  been  proposed  for  the 
Adjournment  of  The  House,  or  of  The  Debate,  or  in  Committee 
That  the  Chairman  do  report  Progress,  or  do  leave  the  Chair, 
every  such  dilatory  Motion  shall  lapse  without  Question  put ; 
and  the  business  then  under  consideration,  and  any  business 
subsequently  appointed,  shall  be  appointed  for  the  next  day  on 
which  the  House  shall  sit,  unless  the  Speaker  ascertains  by  the 
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preponderance  of  voices  that  a  Majority  of  The  House  desires 
that  such  business  should  be  deferred  until  a  later  day. 

Provided  always,  That  on  the  interruption  of  business  the 
Closure  may  be  moved  ;  and  if  moved,  or  if  proceedings  under 
the  Closure  Rule  be  then  in  progress,  the  Speaker  or  Chairman 
shall  not  leave  the  Chair,  until  the  Questions  consequent  thereon 
and  on  any  further  Motion,  as  provided  in  the  Rule  '  Closure  of 
Debate,'  have  been  decided. 

That  after  the  business  under  consideration  at  Twelve,  and 
half-past  Five  respectively,  has  been  disposed  of,  no  opposed 
business  shall  be  taken:  and  the  Orders  of  the  Day,  not  dis- 
posed of  at  the  close  of  the  sitting,  shall  stand  for  the  next  day 
on  which  The  House  shall  sit. 

That  a  Motion  may  be  made  by  a  Minister  of  the  Crown  at 
the  commencement  of  Public  Business,  to  be  decided  without 
Amendment  or  Debate,  to  the  following  effect,  *  That  the  pro- 
ceedings on  any  specified  business  if  under  discussion  at  Twelve 
this  night,  be  not  interrupted  under  the  Standing  Order  "  Sit- 
tings of  The  House."  ' 

Provided  always.  That  after  any  business  exempted  from  the 
operation  of  this  Resolution  is  disposed  of,  the  remaining  busi- 
ness of  the  sitting  shall  be  dealt  with  according  to  the  provisions 
applicable  to  business  taken  after  Twelve  o'clock. 

Provided  also,  That  the  Chairman  of  Ways  and  Means  do 
take  the  Chair  as  Deputy  Speaker,  when  requested  so  to  do  by 
Mr.  Speaker,  without  any  formal  communication  to  The  House. 
And  that  Mr.  Speaker  do  nominate,  at  the  commencement  of 
every  Session,  a  panel  of  not  more  than  five  Members  to  act  as 
temporary  Chairmen  of  Committees,  when  requested  by  the 
Chairman  of  Ways  and  Means. 

Wednesday  SifUngs, 

2.  House  to  meet  on  Wednesday ^  at  Twelve  o'clock. — [5 
August,  1853.]  That  The  House  do  meet  every  Wednesday,  at 
Twelve  o'clock  at  noon,  for  Private  Business,  Petitions,  Orders 
of  the  Day,  and  Notices  of  Motions,  and  do  continue  to  sit  until 
Six  o'clock,  unless  previously  adjourned. 

3.  House  to  adjourn  on  Wednesday,  at  Six  o'clock, — ^That  when 
such  business  has  been  disposed  of,  or  at  Six  o'clock  precisely, 
notwithstanding  there  may  be  business  under  discussion,  Mr. 
Speaker  do  adjourn  The  House,  without  putting  any  Question. 


STANDING   ORDERS  OF  THE  HOUSE  OF  COMMONS.        013 

Proceedings  consequent  on  inteiraption  of  Business  at  half- 
past  Five  o'clock  on  Wednesdays.  See  Standing  Order,  Sittings 
of  Tlie  House  J  No.  1. 

Morning  Sittings, 

4.  Order  of  Business  at  Two  o'clock.— \1  March,  1888.]  That, 
unless  The  House  shall  otherwise  order,  whenever  The  House 
shall  meet  at  Two  o'clock,  The  House  will  proceed  with  Private 
Business,  Petitions,  Motions  for  unopposed  Returns,  and  leave 
of  absence  to  Members,  giving  Notices  of  Motions,  Questions 
to  Ministers,  and  such  Orders  of  the  Day  as  shall  have  been 
appointed  for  the  Morning  Sitting. 

5.  Suspension  of  Sitting  at  Seven  o^clock, — ^That  on  such 
days,  if  the  business  be  not  sooner  disposed  of.  The  House  will 
suspend  its  sitting  at  Seven  o'clock ;  and  at  Ten  minutes  before 
Seven  o'clock,  unless  The  House  shall  otherwise  order,  Mr. 
Speaker  shall  adjourn  the  Debate  on  any  business  then  under 
discussion  or  the  Chairman  shall  4*eport  Progress,  as  the  case 
may  be,  and  no  opposed  business  shall  then  be  proceeded  with. 

6.  Sitting  Resumed  at  Nine  o'clock. — That  when  such  busi- 
ness has  not  been  disposed  of  at  Seven  o'clock,  unless  The  House 
shall  otherwise  order,  Mr.  Speaker  (or  the  Chairman,  in  case  the 
House  shall  be  in  Committee)  do  leave  the  Chair,  and  The  House 
will  resume  its  sittings  at  Nine  o'clock,  when  the  Orders  of  the 
Day  not  disposed  of  at  the  Morning  Sitting,  and  any  Motion 
which  was  under  discussion  at  Ten  minutes  to  Seven  o'clock, 
shall  be  set  down  in  the  Order  Book  after  the  other  Orders  of 
the  Day. 

7.  When  Chairman  reports  Progress  ai  Nine  o'clock. — That 
whenever  The  House  shall  be  in  Committee  at  Seven  o'clock, 
the  Chairman  do  report  Progress  when  The  House  resumes  its 
sitting. 

8.  Adjournment  at  One  o'clock  a.m. — That  The  House  shall, 
unless  previously  adjourned,  sit  until  One  o'clock  A.M.,  when  the 
Speaker  shall  adjourn  the  House  without  Question  put,  unless  a 
Bill  or  Proceeding  exempted  from  the  operation  of  Standing 
Order  '  Sittings  of  The  House '  be  then  under  consideration. 
That  the  Business  under  discussion,  and  any  Orders  of  the  Day 
not  disposed  of  at  One  o'clock  a.m.,  do  stand  for  the  next  day 
on  which  The  House  shall  sit. 

VOL.  II.  3  X 
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Address  in  Answer  to  the  Queen's  Speech. 

9.  Commitiee  Stage  of  Address  discontinued, — [29  February 
1888.]  That  the  stagee  of  Committee  and  Report  on  the  Ad- 
drefls  to  Her  Majesty  to  convey  the  thanks  of  The  House  for  Her 
Majesty's  Most  Gracious  Speech  to  both  Houses  of  Parliament, 
at  the  opening  of  the  Session,  be  discontinued. 


Orders  of  the  Day. 


10.  Orders  of  the  Day  on  Mondays^  Wednesdays,  Thursdays, 
and  Fridays,— IS  May  1861.]  That,  unless  The  House  shall 
otherwise  direct,  all  Orders  of  the  Day  set  down  in  the  Order 
Book  for  Mondays,  Wednesdays,  Thursdays,  and  Fridays,  shall 
be  disposed  of  before  The  House  will  proceed  upon  any  Motions 
of  which  Notices  shall  have  been  given,  the  right  being  reserved 
to  Her  Majesty's  Ministers  of  placing  Government  business, 
whether  Orders  or  Motions,  at  the  head  of  the  list  on  every 
Order  Day,  except  Wednesday. 

11.  Orders  of  Day  on  Friday,  when  Supply  is  first  Order, — 
[3  May  1861.]  That,  while  the  Committees  of  Supply  and 
Ways  and  Means  are  open,  the  first  Order  of  the  Day  on  Fri- 
day shall  be  either  Supply  or  Ways  and  Means,  and  that  on 
that  Order  being  read,  the  Question  shall  be  proposed,  ^  That 
Mr.  Speaker  do  now  leave  the  Chair.' 

12.  Order  of  Bills,  other  than  Government  Bills,  after  WhO- 
suntide.—\29  February  1888.]  That  after  Whitsuntide,  Public 
Bills,  other  than  Grovemment  Bills,  be  arranged  on  the  Ord^ 
Book  so  as  to  give  priority  to  the  Bills  most  advanced,  and  that 
Lords'  Amendments  to  Public  Bills  appointed  to  be  considered 
be  placed  first,  to  be  followed  by  Third  Readings,  Considerations 
of  Report,  Bills  in  Progress  in  Committee,  Bills  appointed  for 
Committee,  and  Second  Readings. 

13.  Orders  of  the  Da/y  to  be  read  without  Question  put. — 
[5  August  1853.]  That  at  the  time  fixed  for  the  commence- 
ment of  Public  Business,  on  days  on  which  Orders  have  prece- 
dence of  Notices  of  Motions,  and  after  the  Notices  of  Motions 
have  been  disposed  of,  on  all  other  days,  Mr.  Speaker  do  direct 
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the  Clerk  at  the  Table  to  read  the  Orders  of  the  Day,  without 
any  Qnestion  being  put. 

14.  Order  in  which  Orders  of  the  Bay  shall  be  disposed,-^ 
That  the  Orders  of  the  Day  be  disposed  of  in  the  Order 
in  which  they  stand  upon  the  Paper ;  the  right  being  reserved 
to  Her  Majesty's  Ministers  of  placing  Grovemment  Orders  or 
Motions  at  the  head  of  the  List,  in  the  rotation  in  which  they 
are  to  be  taken  on  the  days  on  which  Government  Bills  have 
precedence. 


Government  Business  :  Power  of  Arrangement. 

15.  Priority  extended  to  Notices  of  Motion. — [28  February 
1888.]  That  on  days  on  which  Government  business  has  pri- 
ority, the  Government  may  arrange  such  Government  business, 
whether  Orders  of  the  Day  or  Notices  of  Motions,  in  such  order 
as  they  may  think  fit. 


Motions  for  Bills,  and  Nomination  of  Committees. 

16.  Motions  for  BillSy  cfec,  at  the  Convntencement  of  Public 
Business, — [7  March  1888.]  That  on  Tuesdays  and  Fridays, 
and,  if  set  down  by  the  Government,  on  Mondays  and  Thurs- 
days, Motions  for  leave  to  bring  in  Bills,  and  for  the  Nomination 
of  Select  Committees,  may  be  set  down  for  consideration  at 
the  commencement  of  Public  Business.  If  such  Motions  be 
opposed,  Mr.  Speaker,  after  permitting,  if  he  thinks  fit,  a  brief 
explanatory  statement  firom  the  Member  who  moves  and  from 
the  Member  who  opposes  any  such  Motion  respectively,  may, 
without  further  Debate,  put  the  Question  thereon,  or  the  Ques- 
tion, That  the  Debate  be  now  adjourned. 


Adjournment  of  the  House. 


17.  Motions  for  Adjournment  after  Questions^  on  a  matter  of 
urgent  public  importances.* — [27  November  1882.]  That  no  Mo- 
tion for  the  Adjournment  of  the  House  shall  be  made  until  all 
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the  questions  on  the  Notice  Paper  have  been  disposed  of,  and 
no  such  Motion  shall  be  made  before  the  Orders  of  the  Day,  or 
Notices  of  Motion  have  been  entered  upon,  except  by  leave  of 
the  House,  nnless  a  member  rising  in  his  place  shall  propose  to 
move  the  Adjournment,  for  the  purpose  of  discussing  a  definite 
matter  of  urgent  public  importance,  and  not  less  than  Forty 
Members  shall  thereupon  rise  in  their  places  to  support  the 
Motion ;  or  unless,  if  fewer  than  Forty  Members  and  not  less 
than  Ten  shall  thereupon  rise  in  their  places,  The  House  shall, 
on  a  Division,  upon  Question  put  forthwith,  determine  whether 
such  Motion  shall  be  made. 

18.  Adjournment  of  House  on  Friday^  when  Committees  of 
Supply y  (fee,  are  open, — [3  May  1861.]  That,  while  the  Com- 
mittee of  Supply  and  Ways  and  Means  are  open,  the  House, 
when  it  meets  on  Fridays,  shall,  at  its  rising,  stand  adjourned 
until  the  following  Monday,  without  any  Question  being  put, 
unless  The  House  shall  otherwise  resolve. 


Notices  of  Motions. 


19.  Notice  not  to  exceed  Four  Notice  Bays, — [5  August  1853.] 
That  no  Notice  shall  be  given  beyond  the  period  which  shall 
include  the  Four  Days  next  following  on  which  Notices  are 
entitled  to  precedence ;  due  allowance  being  made  for  any  in- 
tervening adjournment  of  The  House,  and  the  period  being  in 
that  case  so  far  extended  as  to  include  Four  Notice  Days  falling 
during  the  sitting  of  The  House. 


Questions  to  Members. 


20.  Notice  to  he  given  in  Writing. — [7  March  1888.]  That 
Notices  of  questions  be  given  by  Members  in  writing  to  the 
Clerk  at  the  Table,  without  reading  them  vivd  voce  in  The  House, 
unless  the  consent  of  the  Speaker  tio  any  particular  question  has 
been  previously  obtained. 
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Order  in  Debate. 

21.  Order  in  Debate.  Suspension  of  Members. — [28  Feb- 
ruary 1880,  21  and  22  November  1882.]  That,  whenever  any 
Member  shall  have  been  named  by  The  Speaker,  or  by  the 
Chairman  of  a  Committee  of  the  whole  House,  immediately  after 
the  commission  of  the  offence  of  disregarding  the  authority  of 
the  Chair,  or  of  abusing  the  Rules  of  The  House  by  persistently 
and  wilfully  obstructing  the  business  of  The  House,  or  other- 
wise, then,  if  the  offence  has  been  committed  by  such  Member 
in  The  House,  The  Speaker  shall  forthwith  put  the  Question,  on  a 
Motion  being  made,  no  amendment,  adjournment,  or  debate 
being  allowed,  'That  such  Member  be  suspended  from  the 
service  of  The  House  ; '  and,  if  the  offence  has  been  committed 
in  a  Committee  of  the  whole  House,  the  Chairman  shall,  on  a 
Motion  being  made,  put  the  same  Question  in  a  similar  way, 
and,  if  the  Motion  is  carried,  shall  forthwith  suspend  the  pro- 
ceedings of  the  Committee  and  report  the  circumstance  to  The 
House ;  and  the  Speaker  shall  thereupon  put  the  same  Question, 
without  amendment,  adjournment,  or  debate,  as  if  the  offence 
had  been  committed  in  The  House  itself. 

If  any  Member  be  suspended  under  this  Order,  his  suspen- 
sion on  the  first  occasion  shall  continue  for  one  week,  on  the 
second  occasion  for  a  fortnight,  and  on  the  third  or  any  subse- 
quent occasion  for  a  month. 

Provided  always.  That  suspension  from  the  service  of  The 
House  shall  not  exempt  the  Member  so  suspended  from  serving 
on  any  Committee  for  the  consideration  of  a  Private  Bill  to 
which  he  may  have  been  appointed  before  his  suspension. 

Provided  also.  That  not  more  than  one  Member  shall  be 
named  at  the  same  time,  unless  several  Members,  present  to- 
gether, have  jointly  disregarded  the  authority  of  the  Chair. 

Provided  always.  That  nothing  in  this  Resolution  shall  be 
taken  to  deprive  The  House  of  the  power  of  proceeding  against 
any  Member  according  to  ancient  Usages. 

22.  Debate  on  Motions  for  Adjournment, —  [27  November 
1882.]  That  when  a  Motion  is  made  for  the  Adjournment  of  a 
Debate,  or  of  The  House  during  any  Debate,  or  that  the  Chair- 
man of  a  Committee  do  report  Progress,  or  do  leave  the  Chair, 
the  Debate  thereupon  shall  be  confined  to  the  matter  of  such 
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Motion ;  and  no  Member,  having  moved  or  seconded  any  such 
Motion,  shall  be  entitled  to  move,  or  second,  any  similar  Motion 
during  the  same  Debate. 

23.  Motions  for  Adjournment  in  Abuse  of  the  Rules  of  the 
House.— [28  February  1888.]  That,  if  Mr.  Speaker,  or  the 
Chairman  of  a  Committee  of  the  whole  House,  shall  be  of  opinion 
that  a  Motion  for  the  Adjournment  of  a  Debate,  or  of  The  House, 
during  any  Debate,  or  that  the  Chairman  do  report  Progress, 
or  do  leave  the  Chair,  is  an  abuse  of  the  Rules  of  the  House,  he 
may  forthwith  put  the  Question  thereupon  from  the  Chair,  or 
he  may  decline  to  propose  the  Question  thereupon  to  the  House. 

N,B. — The  above  Motions  lapse  on  Interruption  of  Business^ 
under  Standing  Order,  *  Sittings  of  the  House,  No.  1. 

24.  Irrelevance  or  Repetition.— [28  February  1888.]  That 
Mr.  Speaker  or  the  Chairman,  after  having  called  the  attention 
of  the  House,  or  of  the  Committioe,  to  the  conduct  of  a  Member, 
who  persists  in  irrelevance,  or  tedious  repetition,  either  of  his 
own  arguments,  or  of  the  arguments  used  by  other  Members  in 
Debate,  may  direct  him  to  discontinue  his  speech. 


OrDEHS  RELAXmO  TO    CLOSURE  OF  DEBATE. 

25.  Closure  of  Debate.— {18  March  1887.]  That,  after  a 
Question  has  been  proposed,  a  Member  rising  in  his  place  may 
claim  to  move,  '  That  the  Question  be  now  put,'  and  unless  it 
shall  appear  to  the  Chair  that  such  Motion  is  an  abuse  of  the 
Bules  of  the  House,  or  an  infringement  of  the  rights  of  the 
minority,  the  Question,  '  That  the  Question  be  now  put,  shall 
be  put  forthwith,  and  decided  without  Amendment  or  Debate : 

When  the  Motion  *  That  the  Question  be  now  put '  has  been 
carried,  and  the  Question  consequent  thereon  has  been  decided, 
any  ftirther  Motion  may  be  made  (the  assent  of  the  Chair,  as  afore- 
said, not  having  been  withheld),  which  may  be  requisite  to  bring 
to  a  decision  any  Question  already  proposed  from  the  Chair ; 
and  also  if  a  Clause  be  then  under  consideration,  a  Motion  may 
be  made  (the  assent  of  the  Chair,  as  aforesaid,  not  having  been 
withheld),  That  the  Question,  That  certain  words  of  the  Clause 
defined  in  the  Motion  stand  part  of  the  Clause,  or  That  the 
Clause  stand  part  of,  or  be  added  to  the  Bill,  be  now  put.     Such 
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Motions  shall  be  put  forthwith^  and  decided  without  Amendmenii 
or  Debate : 

Provided  always,  that  this  Rule  shall  be  put  in  force  only 
when  the  Speaker  or  the  Chairman  of  Ways  and  Means  is  in 
the  Chair. 

26.  Majority  for  Closure  of  Debate. — [28  February  1888.] 
That,  Questions  for  the  Closure  of  Debate  under  Standing 
Order  No.  25  shall  be  decided  in  the  affirmative,  if,  when  a 
Division  be  taken,  it  appears  by  the  Numbers  declared  from  the 
Chair,  that  not  less  than  One  Hundred  Members  voted  in  the 
Majority  in  support  of  the  Motion. 


Order  in  the  House. 


27.  Disorderly  Conduct.— [28  February  1888.]  That,  Mr. 
Speaker  or  the  Chairman  do  order  Members,  whose  conduct  is 
grossly  disorderly,  to  withdraw  immediately  from  the  House 
during  the  remainder  of  that  day's  sitting;  and  that  the 
Serjeant-at-Arms  do  act  on  such  Orders  as  he  may  receive 
from  the  Chair,  in  pursuance  of  this  Resolution.  But  if,  on  any 
occasion,  Mr.  Speaker  or  the  Chairman  deems  that  his  powers 
under  this  Standing  Order  are  inadequate,  he  may  Name  such 
Member  or  Members  in  pursuance  of  the  Standing  Order 
'  Order  in  Debate,'  or  he  may  call  upon  The  House  to  adjudge 
upon  the  conduct  of  such  Member  or  Members. 

Provided  always.  That  Members  who  are  ordered  to  with- 
draw under  this  Standing  Order,  or  who  are  suspended  from 
the  service  of  the  House  under  the  Standing  Order  *  Order  in 
Debate,'  shall  forthwith  withdraw  from  the  precincts  of  the 
House,  subject,  however,  in  the  case  of  such  suspended  Members, 
to  the  proviso  in  that  Standing  Order  regarding  their  service 
on  Private  Bill  Committees. 


Divisions. 

28.  Tujo-Minute  Olass  to  he  Turned.  —  [19  July  1854.] 
That  so  soon  as  the  Voices  have  been  taken*  the  Clerk  shall 
turn  a  two-minute  Sand-Glass,  to  be  kept  on  the  Table  for  that 
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purpoBe,  and  the  Doors  shall  not  be  cloeed  until  after  the  lapse 
of  Two  Minutes  as  indicated  by  such  Sand-Glass. 

29.  Door$  to  be  Closed  after  lapse  of  Two  Minutes. — ^That  the 
Doors  shall  be  closed  so  soon  after  the  lapse  of  Two  Minutes,  as 
the  Speaker  or  the  Chairman  of  the  Committee  of  the  whole 
House  shall  think  proper  to  direct. 

80.  Divisions  frivolously  Claimed. — [29  February  1888.] 
That  Mr.  Speaker,  or  the  Chairman,  may,  after  the  lapse  of  Two 
Minutes  as  indicated  by  the  Sand-Glass,  if  in  his  opinion  the 
Division  is  frivolously  or  yexatiously  claimed,  take  the  Vote  of 
the  House,  or  Committee,  by  calling  upon  the  Members  who 
support,  and  who  challenge  his  decision,  successively  to  rise  in 
their  places;  and  he  shall  thereupon,  as  he  thinks  fit,  either 
declare  the  determination  of  the  House  or  Committee,  or  name 
Tellers  for  a  Division.  And,  in  case  there  is  no  Division,  the 
Speaker  or  Chairman  shall  declare  to  the  House  or  the  Com- 
mittee the  number  of  the  minority  who  had  challenged  his 
decision,  and  their  names  shall  be  thereupon  taken  down  in  the 
House,  and  printed  with  the  lists  of  Divisions. 


Public  Bills. 
Motions  for  BillSy  cfec,  at  the  Commencement  of  Public  Business. 

31.  First  Reading  of  Bills.— [5  August  1853.]  That  when 
any  Bill  shall  be  presented  by  a  Member,  in  pursuance  of  an 
Order  of  this  House,  or  shall  be  brought  from  The  Lords,  the 
Questions  '  That  this  Bill  be  now  read  a  first  time,'  and'  That  this 
Bill  be  printed,'  shall  be  decided  without  Amendment  or  Debate. 

32.  Committees  on  BiUs,  &c.  (Progress). — [5  August  1853.] 
That  when  a  Bill  or  other  matter  (except  Supply  or  Ways  and 
Means)  has  been  partly  considered  in  Committee,  and  the 
Chairman  has  been  directed  to  report  Progress,  and  ask  leave 
to  sit  again,  and  llie  House  shall  have  ordered  that  the  Com- 
mittee shall  sit  again  on  a  particular  day,  the  Speaker  shall, 
when  the  Order  for  the  Committee  has  been  read,  forthwith 
leave  the  Chair  without  putting  any  Question,  and  the  House 
shall  thereupon  resolve  itself  into  such  Committee. 

83.  Bills  referred  together  to  a  Committee  of  the  Whole  House. 
—[19  July  1854  and  21  July  1886.]  That  Bills  which  may  be 
fixed  for  consideration  in  Committee  on  the  same  day,  whether 
in  Progress  or  otherwise,  may  be  referred  together  to  a  Com- 
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mittee  of  the  whole  House,  which  may  consider  on  the  same 
day  all  the  Bills  so  referred  to  it;  without  the  Chairman  leaving 
the  Chair  on  each  separate  Bill ;  provided  that,  with  respect  to 
any  Bill  not  in  Progress,  if  any  Member  shall  object  to  its 
consideration  in  Committee,  together  with  other  Bills,  the  Order 
of  the  Day  for  the  Committee  on  such  Bill  shall  be  postponed. 

34.  Ameridments  in  Committee. — [19  July  1854.]  That  it 
be  an  Instruction  to  all  Committees  of  the  whole  House  to 
which  Bills  may  be  committed,  that  they  have  power  to  make 
such  Amendments  therein  as  they  shall  think  fit,  provided  they 
be  relevant  to  the  subject-matter  of  the  Bill ;  but  that  if  any 
such  Amendments  shall  not  be  within  the  Title  of  the  Bill, 
they  do  amend  the  Title  accordingly,  and  do  report  the  same 
specially  to  The  House. 

35.  Postponement  of  Preamife.— [27  November  1882.]  That, 
in  Committee  on  a  Bill,  the  preamble  do  stand  postponed  until 
ailer  the  consideration  of  the  Clauses,  without  Question  put. 

36.  Question  not  put  on  First  and  Second  Beading  of  Bills  in 
Committee. — [19  July  1854.]  That  the  Questions  for  reading 
a  Bill  a  First  and  Second  time  in  a  Committee  of  the  whole 
House  be  discontinued.  - 

37.  Question  not  put  on  Blanks. — [19  July  1854.]  That  in 
going  through  a  Bill  no  Questions  shall  be  put  for  the  filling  up 
words  already  printed  in  italics^  and  commonly  called  blanks,  un- 
less exception  be  taken  thereto ;  and  if  no  alterations  have  been 
made  in  the  words  so  printed  in  italics^  the  Bill  shall  be  reported 
without  Amendments,  unless  other  Amendments  have  been  made 
thereto. 

38.  Clauses  dealt  vdth  in  Commiittee  and  on  Beport. — [19 
July  1854.]  That  on  a  Clause  being  offered  in  the  Committee  on 
the  Bill,  or  on  the  consideration  of  Report  of  a  Bill,  Mr.  Speaker 
or  the  Chairman  do  desire  the  Member  to  bring  up  the  same, 
whereupon  it  shall  be  read  a  First  Time  without  Question  put, 
but  no  Clause  shall  be  offered  on  consideration  of  Report  without 
notice. 

39.  Bias  Beported.—[5  August  1853.]  That  at  the  close  of 
the  Proceedings  of  a  Committee  of  the  whole  House  on  a  Bill,  the 
Chairman  shall  report  the  Bill  forthwith  to  The  House,  and 
when  Amendments  shall  have  been  made  thereto,  the  same  shall 
be  received,  without  debate,  and  a  time  appointed  for  taking 
the  same  into  consideration. 

40.  Consideration  of  a  Billy  as  Amended. — [27  November 
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1882.]  That,  when  the  Order  of  the  Day  for  the  ConsideratioQ 
of  a  Bill,  as  amended  in  the  Committee  of  the  whole  House,  has 
been  read',  The  House  do  proceed  to  consider  the  same  without 
Question  put,  unless  the  Member  in  charge  thereof  shall  desire 
to  postpone  its  consideration,  or  a  Motion  shall  be  made  to  re- 
commit the  Bill. 

See  contra  Standing  Order,  ^Report  of  BUls  referred  to 
Standing  ConvmitteeSy*  No.  50. 

41.  Amendments  on  RepoH.— [28  February  1888.]  That 
upon  the  Report  stage  of  any  Bill  no  Amendment  may  be  pro- 
posed which  could  not  have  been  proposed  in  Committee  with- 
out an  Instruction  from  the  House. 

See  Standing  Order,  '  Amendments  in  Committee^  No.  34. 

42.  Amendments  on  Third  Reading.— [21  July  1856.]  That 
no  Amendments,  not  being  merely  verbal,  shall  be  made  to  any 
Bill  on  the  Third  Beading. 

43.  Lords*  Am^mdmsnts.— [19  July  1854.]  That  Lords' 
Amendments  to  Public  Bills  shall  be  appointed  to  be  considered 
on  a  future  day,  unless  The  House  shall  order  them  to  be  con- 
sidered forthwith. 

44.  Pecuniary  Penalties. — [24  July '  1849.]  That  with  re- 
spect to  any  Bill  brought  to  this  House  from  the  House  of 
Lords,  or  returned  by  the  House  of  Lords  to  this  Houae,  with 
Amendments,  whereby  any  pecuniary  penalty,  forfeiture,  or  fee 
shall  be  authorised,  imposed,  appropriated,  regulated,  varied,  or 
extinguished,  this  House  will  not  insist  on  its  ancient  and  un- 
doubted privileges  in  the  following  cases  : — 

1.  When  the  object  of  such  pecuniary  penalty  or  forfeiture 
is  to  secure  the  execution  of  the  Act  or  the  punishment  or  pre- 
vention of  offences. 

2.  Where  such  fees  are  imposed  in  respect  of  benefit  taken 
or  service  rendered  under  the  Act,  and  in  order  to  the  execution 
of  the  Act,  and  are  not  made  payable  into  the  Treasury  or  Ex- 
chequer, or  in  aid  of  the  Public  Revenue,  and  do  not  form  the 
ground  of  public  acounting  by  the  parties  receiving  the  same, 
either  in  respect  of  deficit  or  surplus. 

3.  When  such  Bill  shall  be  a  Private  Bill  for  a  Local  or 
Personal  Act. 

45.  Temporary  Laws, — [24  July  1849.]  That  the  precise 
duration  of  every  Temporary  Law  be  expressed  in  a  distinct 
Clause  at  the  end  of  the  Bill. 
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Standing  Committees  on  Bills  Relating  to  IjAW  akd 
Courts  of  Justice,  Trade,  &c. 

46.  Bevivai  of  Standing  Committees. — [7  March  1888.] 
That  the  Resolations  of  the  House  of  the  Ist  December  1882 
relating  to  the  Constitution  and  Proceedings  of  Standing  Com- 
mittees for  the  Consideration  of  Bills  relating  to  Law,  and 
Courts  of  Justice,  and  Legal  Procedure,  and  to  Trade,  Shipping, 
and  Manufactures,  be  revived,  and  that  Trade  shall  include 
Agriculture,  and  Fishing. 

47.  Standing  Committees  on  Law  and  Courts  of  Justice^  Trade, 
&c. — ^That  two  Standing  Committees  be  appointed  for  the  con- 
sideration of  all  Bills  relating  to  Law  and  Courts  of  Justice  and 
Legal  Procedure,  and  to  Trade,  Shipping,  and  Manufactures, 
which  may,  by  Order  of  The  House,  in  each  case,  be  committed 
to  them ;  and  the  procedure  in  such  Committees  shall  be  the 
same  as  in  a  Select  Committee,  unless  The  House  shall  other- 
wise order :  Provided,  That  strangers  shall  be  admitted,  except 
when  the  Committee  shall  order  them  to  withdraw.     Provided 

also.  That  the  said  Committees  shall  be  excluded  from  the  opera-  gtanding 
tion  of  the  Standing  Order  of  July  21st  1856,  and  the  said  Com-  Order 
mittees  shall  not  sit,  whilst  The  House  is  sitting,  without  the  ^^'  ®^* 
order  of  The  House  :  Provided  also.  That  any  Notice  of  Amend- 
ment to  any  Clause  in  a  Bill  which  may  be  committed  to  a 
Standing  Committee,  given  by  any  honourable  Member  in  the 
House,  shall  stand  referred  to  such  Committee :  Provided  also, 
That  Twenty  be  the  Quorum  of  such  Standing  Committees. 

48.  Nomination  of  Standing  Committees  by  Committee  of 
Selection. — That  each  of  the  said  Standing  Committees  do  con- 
sist of  not  less  than  Sixty,  nor  more  than  Eighty  Members,  to 
be  nominated  by  the  Committee  of  Selection,  who  shall  have 
regard  to  the  classes  of  Bills  committed  to  such  Committees,  to 
the  composition  of  The  House,  and  to  the  qualifications  of  the 
Members  selected ;  and  shall  have  power  to  discharge  Members 
from  time  to  time,  and  to  appoint  others  in  substitution  for  those 
discharged.  The  Committee  of  Selection  shall  also  have  power 
to  add  not  more  than  Fifteen  Members  to  a  Standing  Committee 
in  respect  of  any  Bill  referred  to  it,  to  serve  on  the  Committee 
during  the  consideration  of  such  Bill. 

49.  Appointmsnt  of  Chairman  of  Standing  Committees. — 
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That  the  Committee  of  Selection  shall  nominate  a  Chairmen's 
Panel  to  consist  of  not  less  than  Four  nor  more  than  Six  Mem- 
bers, of  whom  Three  shall  be  a  Qnomm ;  and  the  Chairmen's 
Panel  shall  appoint  from  among  themselves  the  Chairman  of 
each  Standing  Committee,  and  may  change  the  Chainnan  so 
appointed  from  time  to  time. 

50.  Report  of  Bills  referred  to  Standing  OommdUees, — ^That 
all  Bills  which  shall  have  been  committed  to  one  of  the  said 
Standing  Committees  shall,  when  reported  to  the  Honse,  be 
standing  proceeded  with  as  if  they  had  been  reported  from  a  Committee 
1^0.%.  ^^  *^®  whole  House :  Provided,  That  the  provisions  of  the  Stand- 
ing Order  '  Consideration  of  a  Bill,  as  amended '  shall  not  apply 
to  a  Bill  reported  to  The  Honse  by  a  Standing  Committee. 


Committees  of  the  Whole  House. 

51.  When  the  House  resolves  itself  into  Committee  forthwUk. 
—[28  February  1888.]  That  whenever  an  Order  of  the  Day  is 
read  for  the  House  to  resolve  itself  into  Committee  (not  being  a 
Committee  to  consider  a  Message  from  the  Crown,  or  the  Com- 
mittee of  Supply,  or  of  Ways  and  Means),  Mr.  Speaker  shall 
leave  the  Chair  without  putting  any  Question,  and  the  House 
shall  thereupon  resolve  itself  into  such  Committee,  unless  Notice 
of  an  Instruction  thereto  has  been  given,  when  such  Instruction 
shall  be  first  disposed  of. 

52.  Ghahifnan  when  Ordered  to  Report  leaves  the  Chair  with- 
out  Question  put. — [27  November  1882.]  That  when  the  Chair- 
man of  a  Committee  has  been  ordered  to  make  a  Report  to  The 
House,  he  shall  leave  the  Chair  without  Question  put. 

53.  Reports  from  Committees, — [19  July  1854.]  That  every 
Report  from  a  Committee  of  the  whole  House  be  brought  up, 
without  any  Question  being  put. 


Supply  and  Ways  and  Means. 


54.  A][rpointment  of  Committees  of  Supply y  &c. —  [28  July 
1870.]  That  this  House  will,  in  future,  appoint  the  Committees 
of  Supply,  and  Ways  and  Means,  at  the  commencement  of  every 
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Session,  so  soon  as  an  Address  has  been  agreed  to,  in  answer  to 
Her  Majesty's  Speech. 

55.  Supply  on  Monday ^  Wednesday,  and  Friday, — [3  May 
1861.]  That  the  Committees  of  Supply,  and  Ways  and  Means, 
shall  be  fixed  for  Monday,  Wednesday,  and  Friday,  and  may 
also  be  appointed  for  any  other  day,  on  which  the  House  shall 
meet  for  the  dispatch  of  business. 

5.6.  When  Mr.  Speaker  leaves  the  Chair  for  Committee  of 
Supply  without  Question  put — [27  November  1882.]  That, 
whenever  the  Committee  of  Supply  stands  as  an  Order  of  the 
Day  on  Monday  or  Thursday,  Mr.  Speaker  shall  leave  the  Chair 
without  putting  any  Question,  unless  on  first  going  into  Supply 
on  the  Army,  Navy,  or  Civil  Service  Estimates  respectively,  or 
on  any  Vote  of  Credit,  an  Amendment  be  moved,  or  Question 
raised,  relating  to  the  Estimates  proposed  to  be  taken  in 
Supply. 

Public  Money. 

57.  Recommendation  from  the  Grown  {Applications  for  Public 
Money). — [20  March  1886.]  That  this  House  will  receive  no 
Petition  for  any  sum  relating  to  Public  Service,  or  proceed  upon 
any  Motion  for  a  grant  or  charge  upon  the  Public  Revenue, 
whether  payable  out  of  the  Consolidated  Fund  or  out  of 
monies  to  be  provided  by  Parliament,  unless  recommended  from 
The  Crown. 

58.  Petition,  &c.  {Grant  of  Money,  Debts  to  the  Croivn). — 
[29  March  1707.]  That  this  House  will  not  proceed  upon  any 
Petition,  Motion  or  Bill,  for  granting  any  Money,  or  for  releas- 
ing or  compounding  any  Sum  of  Money  owing  to  The  Crown, 
but  in  a  Committee  of  the  whole  House. 

59.  Petition,  &c.  {Revenue  Debts).— [26  March  1715.]  That 
this  House  will  not  receive  any  Petition  for  compounding 
any  Sum  of  Money  owing  to  The  Crown,  upon  any  branch  of 
the  Revenue,  without  a  Certificate  from  the  proper  OflBcer  or 
OflScers  annexed  to  the  said  Petition,  stating  the  Debt,  what 
Prosecutions  have  been  made  for  the  recovery  of  such  Debt,  and 
setting  forth  how  much  the  Petitioner  and  his  Security  are  able 
to  satisfy  thereof. 

60.  Address  to  Crown  for  issue  of  Public  Money. — [22  Feb- 
ruary 1821.]  That  this  House  will  not  proceed  upon  any 
Motion  for  an  Address  to  The  Crown,  praying  that  any  Money 


020  APPENDIX. 

may  be  issned,  or  that  any  expense  may  be  incnrred,  bat  in  a 
Committee  of  the  whole  House. 

61.  Cha/rge  on  Revenues  of  India. — [21  July  1856.]  That 
this  House  will  not  receive  any  Petition,  or  proceed  upon  any 
Motion  for  a  Charge  upon  the  Reyenuea  of  India,  but  what  is 
recommended  by  The  Crown. 

62.  Cha/rge  on  the  Pvblic  Revenue. — [20  March  1866.] 
That  if  any  Motion  be  made  in  the  House  for  any  aid,  grant,  or 
charge  upon  the  Public  Revenue,  whether  payable  out  of  the 
Consolidated  Fund  or  out  of  monies  to  be  provided  by  Parlia- 
ment, or  for  any  charge  upon  the  People,  the  consideration  and 
debate  thereof  shall  not  be  presently  entered  upon,  but  shall  be 
adjourned  till  such  further  day  as  The  House  shall  think  fit  to 
appoint,  and  then  it  shall  be  referred  to  a  Committee  of  the 
whole  House  before  any  Resolution  or  Vote  of  The  House  do 
pass  therein. 


Packet  and  Telegraphic  Coioiiacts. 

63.  Contracts  to  be  approved  by  Resolution. — [13  July  1869.] 
That  in  all  Contracts  extending  over  a  period  of  years,  and 
creating  a  Public  Charge  actual  or  prospective,  entered  into  by 
the  Government  for  the  Conveyance  of  Mails  by  Sea,  or  for  the 
purpose  of  Telegraphic  Communications  beyond  Sea,  there 
should  be  inserted  the  condition  that  the  Contract  shall  not  be 
binding  until  it  has  been  approved  of  by  a  Resolution  of  The 
House. 

64.  Contracts  to  be  laid  on  Table  of  House. — That  every  such 
Contract,  when  executed,  should  forthwith,  if  Parliament  be  then 
sitting  or,  if  Parliament  be  not  then  sitting,  within  Fourteen 
days  after  it  assembles,  be  laid  upon  the  Table  of  the  Hoase, 
accompanied  by  a  Minute  of  the  Lords  of  the  Treasury,  setting 
forth  the  grounds  on  which  they  have  proceeded  in  authoris- 
ing it. 

65.  Contracts  to  be  confirmed  by  Public  Act. — That,  in  cases 
where  any  such  Contract  requires  to  be  confirmed  by  Act  of 
Parliament,  the  Bill  for  that  purpose  should  not  be  introduced 
and  dealt  with  as  a  Private  Bill,  and  that  power  to  the  Govern- 
ment to  enter  into  agreements  by  which  obligations  at  Uie 
public  charge  shall  be  undertaken  should  not  be  given  in  any 
Private  Act. 
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Select  Committees. 

66.  Sitting  of  Committees.— [21  July  1856.]  That  all  Com- 
mittees  shall  have  leave  to  sit,  except  while  The  Hoase  is  at 
Prayers,  during  the  sitting,  and  notwithstanding  any  adjourn- 
ment of  The  House. 

See  Provision  rega/rding  this  Standing  Ordety  in  Standing 
Order,  '  Standing  Committees  on  LaWj  cfec.,*  No.  47. 

67.  Number  on  Select  Committees. — [25  June  1852.]  That 
no  Select  Committee  shall,  without  leave  of  The  House,  consist 
of  more  than  Fifteen  Members ;  that  such  leave  shall  not  be 
moved  for  without  Notice ;  and  that  in  the  case  of  Members 
proposed  to  be  added  or  substituted,  after  the  first  appointment 
of  the  Committee,  the  Notice  shall  include  the  Names  of  the 
Members  proposed  to  be  added  or  substituted. 

68.  Consent  from  Members  to  Attend. — ^That  every  Member 
intending  to  move  for  the  appointment  of  a  Select  Committee 
do  endeavour  to  ascertain  previously  whether  each  Member 
proposed  to  be  named  by  him  on  such  Committee  will  gi\-e  his 
attendance  thereupon. 

69.  Notice  of  Names  of  Members, — That  every  Member  in- 
tending to  move  for  the  appointment  of  a  Select  Committee, 
shall,  One  day  next  before  the  nomination  of  such  Committee, 
place  on  the  Notices  the  Names  of  the  Members  intended  to  be 
proposed  by  him  to  be  Members  of  such  Committed. 

70.  Lists  of  Members  serving. — That  lists  be  affixed  in  some 
conspicuous  place  in  the  Committee  Office,  and  in  the  Lobby  of 
the  House,  of  all  Members  serving  on  each  Select  Committee. 

71.  Entry  of  Questions  asked  of  Witnesses  in  Minutes. — That 
to  every  Question  asked  of  a  Witness  under  examination,  in 
the  Proceedings  of  any  Select  Committee,  there  be  prefixed  in 
the  Minutes  of  the  Evidence,  the  Name  of  the  Member  asking 
such  Question. 

72.  Entry  of  Ncumes  of  Members  in  Minutes. — That  the 
Names  of  the  Members  present  each  day  on  the  sitting  of  any 
Select  Committee  be  entered  on  the  Minutes  of  Evidence,  or  on 
the  Minutes  of  the  Proceedings  of  the  Committee  (as  the  case 
may  be),  and  reported  to  The  House  on  the  Report  of  such 
Committee. 

73.  Entry  of  Divisions. — ^That  in  the  event  of  any  Division 
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taking  place  in  any  Select  Committee,  the  Question  proposed, 
the  Name  of  the  Proposer,  and  the  respective  Votes  thereupon 
of  each  Member  present,  be  entered  on  the  Minutes  of  Evidence, 
or  on  the  Minutes  of  the  Proceedings  of  the  Committee  (as  the 
case  may  be),  and  reported  to  The  House  on  the  Report  of  such 
Committee. 

74.  Presence  of  Quorum, — ^That  if,  at  any  time  during  the 
sitting  of  a  Select  Committee  of  this  House,  the  Quorum  of 
Members  fixed  by  The  House  shall  not  be  present,  the  Clerk  of 
the  Committee  shall  call  the  attention  of  the  Chairman  to  the 
fact,  who  shall  thereupon  suspend  the  Proceedings  of  the  Com- 
mittee until  a  Quorum  be  present,  or  adjourn  the  Committee  to 
some  future  day. 

75.  Report  of  Opinion\  and  ObservcUions. — [9  August  1875.] 
That  every  Select  Committee  having  power  to  send  for  Persons, 
Papers,  and  Records,  shall  have  leave  to  report  their  Opinion 
and  Observations,  together  with  the  Minutes  of  Evidence  taken 
before  them,  to  The  House,  and  also  to  make  a  Special  Report 
of  any  matters  which  they  may  think  fit,  to  bring  to  the  notice 
of  The  House. 

76.  Notice  to  Oommittees  of  House  at  Prayers, — [25  June 
1852  and  21  July  1856.]  That  the  Serjeant-at-Arms  attending 
this  House  do,  from  time  to  time,  when  The  House  is  going  to 
Prayers,  give  Notice  thereof  to  all  Committees ;  and  that  all 
proceedings  of  Committees,  after  such  Notice,  be  declared  to  be 
null  and  void,  unless  such  Committees  be  otherwise  empowered 
to  sit  after  Prayers. 


Public  Accounts. 

77.  StaTiding  Committee  on  Public  Accounts. — [3  April  1 862 
and  28  March  1870.]  That  there  shall  be  a  Standing  Com- 
mittee, to  be  designated  '  The  Committee  of  Public  Accounts,' 
for  the  examination  of  the  Accounts  showing  the  appropriation 
of  the  sums  granted  by  Parliament  to  meet  the  Public  Expend- 
iture, to  consist  of  Eleven  Members,  who  shall  be  nominated  at 
the  commencement  of  every  Session,  and  of  whom  Five  shall  be 
a  Quorum. 
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PuBUC  Petitions. 

78.  Presentation  of  Petitions  to  The  House, — [14  April  1842 
and  5  August  1853.]  That  every  Member  oflFering  to  present 
a  Petition  to  The  House,  not  being  a  Petition  for  a  Private  Bill, 
or  relating  to  a  Private  Bill  before  The  House,  do  confine  him- 
self to  a  statement  of  the  Parties  from  whom  it  comes,  of  the 
number  of  signatures  attached  to  it,  and  of  the  material  allega- 
tions contained  in  it,  and  to  the  reading  of  the  prayer  of  such 
Petition. 

79.  No  Debate  on  Presentation  of  Petitions, — That  every  such 
Petition  not  containing  matter  in  breach  of  the  Privileges  of 
this  House,  and  which,  according  to  the  Rules  or  usual  Practice 
of  this  House,  can  be  received,  be  brought  to  the  Table  by  the 
direction  of  The  Speaker,  who  shall  not  allow  any  Debate,  or 
any  Member  to  speak  upon,  or  in  relation  to  such  Petition ;  but 
it  may  be  read  by  the  Clerk  at  the  Table,  if  required. 

80.  Petitions  regarding  present  Personal  Orievance, — That,  in 
the  case  of  such  Petition  complaining  of  some  present  personal 
grievance,  for  which  there  may  be  an  urgent  necessity  for  pro- 
viding an  immediate  remedy,  the  matter  contained  in  such 
Petition  may  be  brought  into  discussion  on  the  presentation 
thereof. 

81.  Psfer&nce  of  Petitions  to  Cormnittse  on  Public  Petitions, — 
That  all  other  such  Petitions,  after  they  shall  have  been  ordered 
to  lie  on  the  Table,  be  referred  to  the  Committee  on  Public 
Petitions,  without  any  Question  being  put;  but  if  any  such 
Petition  relate  to  any  matter  or  subject,  with  respect  to  which 
the  Member  presenting  it  has  given  Notice  of  a  Motion,  and  the 
said  Petition  has  not  been  ordered  to  be  printed  by  the  Com- 
mittee, such  Member  may,  after  notice  given,  move  that  such 
Petition  be  printed  with  the  Votes. 

82.  Petitions  against  Invposition  of  a  Tax, — That,  subject  to 
the  above  regulations.  Petitions  against  any  Resolution  or  Bill 
imposing  a  Tax  or  Duty  for  the  current  service  of  the  year  be 
henceforth  received,  and  the  usage  under  which  The  House  has 
refused  to  entertain  such  Petitions  be  discontinued. 


VOL.  II.  3  0 
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Speaker. 


83.  Office  of  Speaker.— [20  July  1855.]  That  whenever 
The  House  shall  be  informed  by  the  Clerk  at  the  Table  of  the 
unaToidable  absence  of  Mr.  Speaker,  the  Chairman  of  the  Com- 
mittee of  Ways  and  Means  do  perform  the  dnties  and  exercise 
the  authority  of  Speaker  in  relation  to  all  proceedings  of  this 
House,  as  Deputy  Speaker,  until  the  next  meeting  of  The  House, 
and  so  on  from  day  to  day,  on  the  like  information  being  given 
to  The  House,  until  The  House  shall  otherwise  order;  provided 
that  if  The  House  shall  adjourn  for  more  than  Twenty-four 
hours,  the  Deputy  Speaker  shall  continue  to  perform  the  duties 
and  exercise  the  authority  of  Speaker  for  Twenty-four  hours  only 
after  such  adjournment. 


Membebs. 

84.  Seats  in  the  House  Tiot  to  he  taken  before  Prayers. — [6  April 
1835.]  That  no  Member's  name  be  affixed  to  any  seat  in  the 
House  before,  the  hour  of  Prayers ;  and  that  the  Speaker  do 
give.directions  to  the  Doorkeepers  accordingly. 

85.  Seais  in  the  House  secured  at  Pra/yers, — [29  April  1858.] 
That  any  Member  having  secured  a  seat  at  Prayers,  shall  be  en- 
titled to  retain  the  same  until  the  rising  of  the  House. 

86.  Time  when  Members  may  take  Oaihj  cfec. — [30  April 
1866.]  That  Members  may  take  and  subscribe  the  Oath  re- 
quired by  Law,  at  any  time  during  the  sitting  of  The  House, 
before  the  Orders  of  the  Day  and  Notices  of  Motions  have  been 
entered  upon,  or  after  they  have  been  disposed  of;  but  no 
debate  or  business  shall  be  interrupted  for  that  purpose. 

87.  Affirmation  made  by  Members  in  lieu  of  OaOi. — [1  July 
1880.]  That  every  person  returned  as  a  Member  of  this  House, 
who  may  claim  to  be  a  person  for  the  time  being  by  Law  per- 
mitted to  make  a  solemn  Affirmation  or  Declaration  instead  of 
taking  an  Oath,  shall  henceforth  (notwithstanding  so  much  of 
the  Resolution  adopted  by  this  House  on  the  22nd  day  of  June 
last  as  relates  to  Affirmation)  be  permitted,  without  Question, 
to  make  and  subscribe  a  solemn  Affirmation  in  the  form  pre- 
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scribed  by  ^The  Parliamentary  Oaths  Act,  1866/  as  altered  by 
*  The  Promissory  Oaths  Act,  1868,'  subject  to  any  liability  by 
Statute. 


Witnesses  before  The  House  and  its  Committees. 

88.  Oath^  &c,j  to  Witnesses  ad/ministered  in  the  House^ 
&c.—\20  February  1872.]  That  any  Oath  or  Affirmation 
taken  or  made  by  any  Witness  before  The  Hoose,  or  a  Com- 
mittee of  the  whole  House,  be  administered  by  the  Clerk  at  the 
Table. 

89.  Oath^  cfec,  to  Witnesses  adnUnistered  in  Select  Com/mit- 
tees, — ^That  any  Oath  or  Affirmation  taken  or  made  by  any 
Witness  before  a  Select  Committee  may  be  administered  by  the 
Chairman,  or  by  the  Clerk  attending  such  Committee. 


Strangers. 

90.  Strangers  in  pa/rts  of  the  House  appropriated  to  Members, 
— [6  February  1845.]  That  the  Serjeant-at-Arms  attending 
this  House  do,  from  time  to  time,  ti^e  into  his  custody  any 
Stranger  whom  he  may  see,  or  who  may  be  reported  to  him  to 
be,  in  any  part  of  the  House  or  Gallery  appropriated  to  the 
Members  of  this  House,  and  also  any  Stranger  who,  haying  been 
admitted  into  any  other  part  of  the  House  or  Gallery,  shall  mis- 
conduct himself,  or  shall  not  withdraw  when  Strangers  are 
directed  to  withdraw,  while  The  House,  or  any  Committee  of 
the  whole  House  is  sitting ;  and  that  no  person  so  taken  into 
custody,  be  discharged  out  of  custody,  without  the  special  order 
of  The  House. 

91.  Members  not  to  bring  Strangers  into  the  House. — ^That  no 
Member  of  this  House  do  presume  to  bring  any  Stranger  into 
any  part  of  the  House  or  Gallery  appropriated  to  the  Members  of 
this  House  while  The  House,  or  a  Committee  of  the  whole 
House,  is  sitting. 

92.  Withdrawal  of  Stram^gers  during  Divisions. — [19  July 
1854.]  That,  except  when  Mr.  Speaker  or  the  Chairman  of  a 
Committee  of  the  whole  House  shall  otherwise  direct,  his  order 
for  the  withdrawal  of  Strangers  during  a  Division  shall  be 
understood  to  apply  to  Strangers  occupying  seats  below  the  Bar 
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and  in  the  Front  Gkllery,  and  shall  be  enforced  by  the  Seijeant- 
at- Arms  accordingly. 

93.  Withdrawal  of  Strangers  from  the  House. — [7  March 
1888.]  That  if  at  any  sitting  of  The  Honse,  or  in  Committee, 
any  Memb^  shall  take  notice  that  Strangers  are  present,  Mr. 
Speaker,  or  the  Chairman  (as  the  case  may  be),  shall  forthwith 
put  the  Question,  *  That  Strangers  be  ordered  to  withdraw,' 
without  permitting  any  Debate  or  Amendment :  Provided  that 
the  Speaker,  or  the  Chairman,  may,  whenever  he  thinks  fit, 
order  the  withdrawal  of  Strangers  from  any  part  of  the  House. 


Letters. 

94.  Custody  of  Letters  addressed  to  Members. — [26  June 
1852.]  That,  to  prevent  the  intercepting  or  losing  of  Letters 
directed  to  Members  of  this  House,  the  person  appointed  to 
bring  Letters  from  the  General  Post  Office  to  this  House,  or 
some  other  person  to  be  appointed  by  the  Postmaster  General, 
do  for  the  future,  every  day  during  the  Session  of  Parliament, 
Sundays  excepted,  constantly  attend,  frovi  Ten  of  the  clock 
in  the  morning  till  Seven  in  the  afternoon,  at  the  place  ap- 
pointed for  the  delivery  of  the  said  Letters,  and  take  care  during 
his  stay  there,  to  deliver  the  same  to  the  several  Members  to 
whom  they  shall  be  directed,  or  to  their  known  servant  or  ser- 
vants, or  other  persons  bringing  notes  under  the  hands  of  the 
Members  sending  for  the  same. 

95.  Directions  to  Officer  in  Charge  of  Letters, — ^That  the  said 
oflBcer  do,  upon  his  going  away,  lock  up  such  Letters  as  shall 
remain  undelivered ;  and  that  no  Letter  be  delivered  but  within 
the  hours  aforesaid. 

96.  Orders  to  be  sent  to  Postmaster  Oeneral,  —That  the  said 
Orders  be  sent  to  the  Postmaster  (Jeneral  at  the  conmiencement 
of  each  Session. 

97.  Letters,  <fec.,  directed  to  this  House. — That,  when  any 
Letter  or  Packet  directed  to  this  House  shall  come  to  Mr. 
Speaker,  he  do  open  the  same  ;  and  acquaint  the  House,  at  their 
next  sitting,  with  the  contents  thereof,  if  proper  to  be  communi- 
cated to  this  House. 

Reginald  P.  D.  Palgrave, 

Cfe^-A-,  Home  of  Commons. 
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ABERDEEN,  Lord,  his  adminiA- 
tratioD,  1.  222,  267 ;  U.  280 

Abinger,  Lord,  case  of,  it.  870 

Abstract  resolutions,  1.  411,  700 

Account,  votes  on,  i.  767-760 

Accounts,  public,  8.O.  relating  to,  11. 
928.    See  also  Public  Accounts 

Acquisition  of  territory  by  the  crown, 
consent  of  Parliament  not  neces- 
sary to,  1.  373 

Act  of  settlement,  1.  108;  U.  102, 
123 

—  of  uniformity,  obligations  o^  I* 
617 

Ad  interim  advances  of  money,  i. 
787 

Adair,  Mr.,  the  riffht  to  evict  bis 
tenants  contested,  1.  682 

Addington,  Mr.,  his  administration, 
1. 1^,  264 

Address  in  answer  to  the  Queen's 
speech,  passing  the,  II.  362 ;  pro- 
posed amendments,  364;  what 
business  may  be  initiated  before 
it  is  passed,  366 ;  8.O.  relating  to, 
914.  See  also  Speech  from  the 
throne 

Addresses  for  advance  of  public 
money,  1.  699,  700,  766 

Adelaide  University,  incorporated 
flowers  of,  1.  600 

Adjournment  of  the  House,  8.O.  re- 
lating to,  U.  916 

Adjutant-General,  duties  of,  U.  749 


ADM 

Administration  (the)  in  Parliament, 
1.  8,  32,  33 ;  11.  288 ;  how  to  in- 
crease its  strength,  1. 31 ;  U.  296; 
benefits  of  a  stable,  l.  33 ;  ouffht 
not  to  have  seats  ex  officio,  34; 
of  whom  composed,  U.  202,  296 ; 
removals  from  office  when  change 
of,  203,  334;  must  individually 
support  the  government  or  re- 
sign, 403.  See  also  Ministers, 
Ministry 

Administrations,  annals  of,  l.  138 ; 
tabular  view  of,  263 

—  the  Rockingham,  l.  139;  the 
Shelbume,  140 ;  thePortland,  142; 
the  Pitt,  143, 163 ;  the  Addington, 
147 ;  the  QrenvUle,  165 ;  the  Per- 
ceval, 161 ;  the  Liverpool,  168 ; 
the  Canning,  177 ;  the  GKxlerich, 
179;  the  Wellington,  182;  the 
Grey,  188;  the  Melbourne,  193, 
200 ;  the  Peel,  196,  21 2 ;  the  Rus- 
sell, 217,  234;  the  Derby,  219, 
228,  236 ;  the  Aberdeen,  222 ;  the 
Palmerston,  224, 234;  the  Disraeli, 
238 ;  the  Gladstone,  246 

Administrative  audit,  U.  62 

—  reforms,  since  1864,  U.  219-230, 
622 

Admiralty,  conduct  of  the  board 
investigated,  1. 634-636,  643,  673 ; 
practice  in  regard  to  surplus 
supplies  to  the,  U.  33 ;  its  consti- 
tution  and    working   described, 
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7C2-789;  how  controlled  by  go- 
yeniment,771 ;  position  and  autiee 
of  first  lord,  7t3-778,  781,  784; 
naval  nominations,  779 ;  duties  of 
junior  lords,  782;  secretaries  to, 
786 ;  staff  and  salaries  of  depart- 
ment, 787 

Advances  of  public  money,  i.  726 ; 
precedents,  726-730 

Aavertisement  duty,  motion  to  re- 
duce, 1.  716 

Advice  to  the  sovereign  carrier  re- 
sponsibility with  it,  1.  118 

Afjorhanistan  papers,  debate  on,  fl. 
867 

Agriculture,  department  c^t  U. 
688 

Albert  (Prince  Consort)  appointed 
the  Queen's  private  secretary,  i. 
298;  his  character  and  public 
conduct,  299 ;  question  as  to  his 
precedence,  300 ;  his  eminent  ser- 
vices to  the  Queen,  II.  266;  oues- 
tion  as  to  whether  he  was  a  Pro- 
testant, 366 ;  reduction  bv  Parlia- 
ment of  his  proposed  allowance, 
420 

—  vote  in  aid  of  National  Memorial 
to,  11.  24,  246 

Ale^xandrOy  seizure  of  the,  1.  673  n 
Ambassadors  and  envoys,  office  of, 

I.  860 ;  not  to  be  controlled  by 
Parliament,  361 

Amendments  to  ministerial  measures, 

II.  371-876 

•»  to  the  address.    iSlse  Speech  from 

the  throne 
American     political    system.      See 

United  States 

—  war,  how  brought  to  a  dose,  1. 
863 

Anglo-Saxon  polity,  1. 49-69 
Anne,  Queen,  personal  acts  of,  1. 

276;  her  several  ministries,    U. 

133,136 

—  Bounty  Board  Bill,  U.  308 

—  statute  of,  regardinfr  representa- 
tion, 11.  123;  exclusion  of  officials 
from  House  by  statute  of,  323; 
motions  to  repeal,  234 

Annual  charges,  1.  738 
Anstey,  Mr.  0.,  case  of,  1.  676 
Answers  to  questions,  11.  428 
Appeals  to  Privy  Ooundl  from  colo- 
nies, U.  678 
Appointments  to  office,  1.   616;  in 
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the  chnrch,  618 ;  in  the  army  and 
navy,  618,  619.     See  Patronage, 
PuUic  officers 
Appropriation,    procedoxe    to   give 
effect  to,  U.  8 

—  Act,  how  framed  and  passed,  1. 
787, 816-819 ;  U.  89 ;  daose  in  the 
Bill  of  Supplv,  1.  817 ;  Bill,pr«»- 
dure  upon,  819-826 ;  presentation 
of,  821 ;  prorogation  or  Parliament 
bcufbre  passing  an,  824 

—  audit.  Its  origin  and  operation,  U. 
81, 86, 68-67 ;  manner  of  conduct- 
ing, 68,  64 ;  its  application  to  all 
parliamentary  grants,  666 

Arbitration  in  international  disputes, 

1.864 
Ajchbishops  of  Oanterbnry  and  York 

as  privy  councillors,  1.  61,  90 ;  U. 

Aristocratic   element  in  Honae  of 

Commons,  1. 18 
Arms  and  ordnance,  investigation 

by  Parliament  into,  1.  682 
Army  (and    navy),    appointments, 

promotions,  and  dismissals  in,  l. 

630,  646,  618 ;  U.  740 

—  mobilisation,  U.  760 

—  officers  in,  have  freedom  of  speedi 
on  public  questions,  U.  213 ;  may 
be  appointed  to  certain  offices 
without  vacating  a  seat  in  Parlia- 
ment, 320 

—  organisation,  report  of  committee 
of  1860  on,  11.  736;  history  of  re- 
organisation up  to  present  time 
(1888),  742-761 

—  parliamentary  control  over,  1. 
110,  121,  627,629;  11.  788;  dis- 
cipline of,  739.  See  also  War 
Secretary 

—  pensions  to  widows  and  orphans, 
1.668 

—  prerogative  conceminffv  1«  620- 
664;  Discipline  and  Regulation 
Act^  623 ;  commander  of  the  forces, 
628;  U.  747;  absolute  power  of 
the  crown  to, remove  officers  of, 
1.  630;  ministerial  explanations 
in  exercise  of  prerogative  con- 
cerning, 638-648 ;  secret  societies 
in,  68^ ;  Indian  oncers,  646 

—  standiiig,  origin  of,  1.  94,  (^, 
624 

—  surplus  grants  for,  used  to  make 
good  deficiencies,  1.  818 ;  U.  83, 
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ABB 
88.     See    aleoTtoofB,   IkGlitaiy 
reMirefund 

Arrtnp,  affiair  of  the,  1.  226 

Attorney-General,  ordered  to  prose- 
cute ofienders,  1.  676;  it.  818; 
formerly  exdaded  from  House  of 
Commons,  111 ;  unable  (In  1880) 
to  get  a  seat,  293 ;  entitled  to  a 
chief  justiceship  on  a  vacan<nr, 
821 ;  is  neyer  in  the  cabinet,  293 ; 
office  of,  818-824.  See  aleo  Law 
Officers  of  the  crown 

Audit,  application  of  mtem  of,  to 
public  accounts,  U.  47-67 ;  origin 
of,  47 ;  admimstratiye,  52 ;  appro- 
priation, nature  of,  53-67 ;  naval 
and  military  accounts,  58, 59;  first 
complete  system  o^  60 

•^  Board  of,  dependent  on  Treasury, 
li«  48 ;  is  a  board  of  yerification, 
49 

•»  Office,  enlarged  functions  of,  11. 
50 ;  fees  jpayalde  to,  R, ;  indepen- 
dent position  o^  lb, ;  department, 
564-582 ;  constitution  of,  572;  its 
special  duties,  574;  in  relation  to 
the  Treasury,  676 

Auditop^jtoneral,  appointment  of,  11. 
569;  annual  reports  of,  577 

Australia,  democracy  in,  1.  21 ;  par- 
liamentary ffoyemment  in,  U.  342 ; 
procedure  for  removal  of  judges 
u,  880, 887 


BALANCE  of  powers  under  prero- 
gative government,  l«  5 
Bidances,  unexpended,  sunender  of, 

t.  759;  U.  44-46 
Banda  and  Kirwee  prize  money,  case 

of.  1.723 
Banks,  Canadian,  report  of  committee 

on  insolv^t,  l.  605 
Barber,  Mr.  W.  H.,  case  of,  1.  586 
Barons  forced  to  recognise  the  rights 

of  the  burgesses,  1«  69 
Barrington,  8ir  J.,  case  of;  u.  867 
Barry,  Mr.  £.,  case  of,  1. 678 
Barry,  Sir  R  (judge),  case  o^  U. 

890-896 
Barwis  v.  Eeppel,  1.  521  n. 
Bath,,  order  o^  appointments  to,  1« 

591 
Bath  and  WeUs,  case  of  the  Inshop 

of,  1.  573  n. 
Baylis  v.  Bradley,  l.  30  o. 


BOL 
Bealea,  Mr.  £.,  case  of,  l.  631 
Bedchamber  question^  1.  201,  202, 

292 
Bell,  J.,  case  of,  1.  586  n. 
Bentham,  Mr.  X,  compensation  to, 

for  breadi  of  contract,  U.  10 
Bethell,  Mr.,  case  of,  1.  685 
Bewicke,  Mr.,  case  of,  1«  587 
Bill  of  Rights,  1. 104 

—  fro  forma,  1. 406 
Bills,  deficiency,  II.  11 

—  in  which  House  they  should  be 
initiated,  1.  38;  su^^ended  and 
resumed  at  next  session,  888; 
imposing  public  chaiges,  693, 
765 ;  introduction  of,  U.  366-393 ; 
on  flovemment  questions,  brought 
in  oy  private  members,  375; 
House  should  not  be  divided  on 
leave  to  introduce  government, 
369 ;  ministers  expected  to  <»i^n- 
ate  important,  3/0;  fate  of  im- 
portant, when  introduced  by  pri- 
vate members,  376 ;  introduced  by 
tbe  opposition,  382;  government 
based  on  general  resolutions,  385 ; 

r  resolution  instead  of 


by,  388;  private,  388^393;  un- 
official attitude  of  ministers  to- 
wards, 388;  officer  for  drafting 
government,  825 

—  S.O.  relating  to  public,  U.  915, 
920 

•^  relating  to  Law,  Courts  of  Jus- 
tice, Tifuie,  &C.,  B.O.  concerning, 
11.923.  iSiM  also  Crown,  Ministers, 
Private  Bills 

Birch's  case,  1.663  It. 

Births  of  eminent  statesmen,  coinci- 
dences in  dates  of,  1.  341 

Bishons,  eee  Church  of  England 

Boara  of  Trade,  its  constitution  and 
functions,  U.  789  803;  depart- 
ments under: — ^Railway,  Marine, 
800;  Harbour,  Standards,  Finan- 
cial, Commercial,  801 ;  Establish- 
ment, Solicitor's,  Registrar-general 
of  Shipping,  Fisheries,  Patent 
Office  and  Bankruptcy,  802 

Boards,  objections  to,  for  administra- 
tive purposes,  11.  222  ;  gradual 
abolition  of,  i^. ;  their  representa- 
tion in  Parliament,  305.  See  also 
Conunissions 

Bode,  Baron  de,  case  of,  1. 705 

Bolingbroke's  ministry,  VL 138 
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Boothby,  Mr.  Justice,  case  of,  U. 
899-907 

Boroughs  (nomiuatioD),  use  of,  i.  13 ; 
in  the  bands  of  peers,  &c.,  125 

Boxer,  Colonel,  case  of,  1.  678 

Bradley  v.  Baylis.  i.  30  n. 

Breach  of  confidence,  alleged,  be- 
tween Qeo.  rV.  and  his  ministers, 
ii.  86 

Bribery  and  corruption  at  elections 
investigated,  i.  675;  deep-«eated 
evil  of,  11. 156 ;  charges  of,  against 
ministers,  473 

British  coast  fortifications,  estimates 
for  contracts,  1. 767-770 

—  Museum,  estimates,  1.  751 ;  par- 
liamentary representative  of,  U. 
300,  309 ;  opened  to  public  in  the 
evenings,  715 

—  subject,  rights  of,  1.  366, 379 

'  Broad-bottom '  administration,  why 

so  called,  11.  160 
Bromley,  Sir  R.,  case  of,  1.  637  n. 
Brougham,  Lord,  on  a  weak  ministir, 

1.  32;  on  the  kingly  office,  311 ; 

resolutions     on     prMX)gative    of 

mercy,  6^ 
Brudenell,  Lord,  case  of,  1.  640 
Budget,   questions  concerning  the, 

I.  711 ;  amended  or  rejected  by 
the  House  of  Commons,  797 ;  by 
the  House  of  Lords,  808;  local, 
728  ;  introduction  of  the,  787-790 ; 
questions  upon  the,  789  <  measures 
considered  in  the,  790;  amended 
and  rejected  by  the  House,  797- 
799;  precedents  of,  799-806;  the 
whole  resolutions  included  in  one 
Bill,  814 ;  final  statement  of  esti- 
mated revenue  and  expenditure, 
820 ;  ministers  charged  with  sub- 
mitting the,  11. 461-463 ;  proposed 
by  a  secretary  to  the  treasury, 
463 ;  preparation  of  the,  at  the 
Treasury,  586 

Business,  conduct  of,  by  ministers, 

II.  304-40:i 

Bute  administration,  U.  164 


<  CABAL,'  origin  of  term,  U.  96 
Cabinet,    the    connectincr  link  be- 
tween Crown  and  Parliament,  1. 
3 ;  made  responsible  to  Parliament, 
104,  106  ;  not  to  withhold  advice 


CAB 

from  the  sovereign,  168;  objection 
to  appointing  contending  interests 
in  formation  of,  166 ;  formation 
of  the,  323 ;  unity  of  responsibility 
in,  494 ;  anid  co-operation  amongst, 
11.  402--406;  precedents  regvd- 
ing  ministers  opposing  government 
measures,  406-408 
Cabinet,  11.  its  origin,  oi^ganisation 
and  functions,  80-287  ;  when  first 
mentioned  in  history,  92 ;  unpopu- 
larity of,  at  first,  93^  re-cinsti- 
tuted  in  1660,  94;  the  <  Cabal,' 
96;  meetings  of,  under  Charles 
II.,  97 ;  their  unpopularity,  101 ; 
subsequent  condition  of,\02;  first 
organised  under  William  III.,  118, 
119,  130-132;  principles  of  un- 
animity in,  135 ;  discords  in,  time 
of  Queen  Anne,  137  ;  Coup  dCitaf, 
at  meeting  of,  on  June  80, 1714, 
138 ;  constructed  on  basis  of 
})olitical   union,    142,  273>  402; 

/simultaneous  changes  of  its  mem- 
bers, 145;  internal  condition  of, 
during  reign  of  Geo.  HI.,  146; 
former  custom  of  the  soverdgn  to 
preside  at,  lb, ;  interior  council  of 
the,  149, 234 ;  history  of  its  tran- 
sition state,  150  ;  its  present 
position  and  powers,  177-181  ;  it 
IS  unknown  to  the  law,  178, 181 ; 
definition  of,  178-181;  appointed 
by  the  crown,  182;  the  crown 
chooses  the  premier,  who  recom- 
mends his  colleagues,  183 ;  stipu- 
lations and  conditions  between 
sovereign  and  candidates  for,  184; 
its  numbers  variable,  188 ;  of 
whom  composed,  190;  seat  in, 
widiout  office,  192-195  ;  case  of 
members  of  in  Queensland,  ap- 
pearing in  house  as  membea^  of 
Privy  Council  only,  196;  persons 
who  are  ineligible  &r,  195 ;  custom 
of  oompensation  to  members  of, 
209;  functions  of,  with  relations 
to  crown  and  executive  govem- 
ment,  232 ;  meeting  of,  2b, ;  rela- 
tions of  prime  minister  with,  283- 
235;  questions  disposed  of  at, 
285,  237,  731;  committees  of, 
236,  237 ;  its  position  in  deciding 
auestions  between  ministers  and 
departments,  288  ;  deliberations 
secret,  240 ;  notes  of  proceedingiB 
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taken,  not  to  be  made  public,  240 
bow  its  decisioms  are  enforced,  241 
ministerial  memorandums,  242 
other  ministers  sometimes  invited 
to  attend  meetings  of,  243 ;  disso- 
lutions of  the,  246,  2S3 ;  commu- 
nications between  the  crown  and 
the,  247,  259;  decisions  of,  to  be 
submitted  for  rojal  approTal,257 ; 
cases  of  neglect  of  this  rule,  258 ; 
what  matters  require  previous 
sanction  of  crown,  259;  minutes 
of,  sent  to  sovereign,  259 ;  conclu- 
sions of,  260;  attempt  of  Geo.  IV. 
to  obtain  individual  opinions  from 
the,  Jb, ;  decision  of  crown  upon 
advice  of,  261 ;  dissensions  in, 
276,  277-282;  attendance  at,  to 
cease  on  retirement  from  office, 
286;  unless  invited  to  continue, 
lb. ;  proportion  of  ministers  of  the, 
in  each  House,  311-318;  who 
ought  to  be  in  the  Commons,  813 ; 
advantages  of  a  seat  in  the  Lords, 
316.  See  also  Ministers,  Privy 
Council 
Cabinet  dmners,  it.  147,  233  n.; 
liord  Thurlow's  behaviour  at,  406 

—  boxesy  U.  242, 615, 629 ;  surrender 
of  keys  of,  on  resignation  of  office, 
285  n.,  286 

Canada,  debates  on  military  defence 

of,  i.  436  n. 
Canning,  Mr.,  his  administration,  L 
177,  255,  327 ;  his  appointment  as 
ambassador  to  Lisbon,  361;  his 
quarrel  with  Lord  Cas^ereagh,  tL 
278;  his  conduct  in  Queen  Caro- 
line's case,  407 
Canterbury,  Archbishop  of,  U«  199 
Canton,  atil'air  of  the  Arrow  at,  t.  226 
Cape  of  Good  Hope  and  Zanzibar 

mail  contracts,  L  777 
Capital  sentence,    remission    of,  1. 
568-569 

—  punishment,  report  of  committee 
on,  i.  569  n. 

Caroline,  Queen,  case  of,  L  128 ;  11. 
407 

Cash  account  of  the  paymaster- 
general,  li.  25 

Castro  V,  the  Queen,  1.  674  n. 

Cathedrals,  report  of  committee  on 
state  of,  t.  433 

Catholic  question,  t.  123,  124,  127, 
146, 160,  152, 153,  155-157, 163, 


CHI 

165, 172, 174, 175,  177, 184, 185, 

215 
Cattle  plague,  legislation  on  the,  i. 

410 
Censure,  votes  of,  li.  496-498 

—  of  officials  bv  Parliament,  U.  217 
Certificates,  Bill  to  reduce  duty  on, 

1.715 
Cession  of  territory  by  the  crown,  l. 

372 
Chairmen  of   select  committee  on 

private  business,  proposal  to  give 

them  salaries,  IL  469 

—  of  committees,  how  appointed,  1. 
628 

Chambers,  legislative  arguments  in 
favour  of  two,  1.  39  n.:  43  n. ; 
ditto  in  favour  of  a  single,  40  n. ; 
originally  sat  together,  71 

Chancellor,  Lord  High,  his  office 
described,  11.  804 ;  his  position  as 
a  cabinet  minbter,  lb,  197;  his 
resignation  of  office,  285 ;  ex- 
chancellors  serving  as  paid  arbitra- 
tors, 818  fi. 

Chancellor  of  the  Exchequer,  office 
of,  associated  with  first  lord  of 
treasury,  U.  527  ;  duties  and 
patronage  of,  534-537 ;  is  master 
of  the  Mint,  637.   See  also  Budget 

Chancellor  of  Duchy  of  Lancaster,  his 
office  described,  11.  828 ;  his  extra 
official  services,  205-210 

Chaplain-General,  U.  763 

Chaplains  to  House  of  Commons,  1. 
665 

Charges,  annual,  1.  738 

Cbanties,  are  subject  to  local  taxes, 
but  not  imperial,  ll«  587 

Charity  Commission  described,  11. 
722 ;  its  representation  in  Parlia- 
ment, 308 ;  its  expenses,  how  de- 
frayed, 446 

Charles  I.  and  the  House  of  Com- 
mons, relations  between,  1.  96; 
his  execution,  98 

Charters,  prerogative  in  granting,  1. 
698-608 ;  to  universities,  699, 600 

Chartist  prisoners,  case  of  the,  i.  566 

Chatham,  Earl  of.    See  Pitt,  W. 

Checks  and  balances  in  government, 
a  paper  on  futility  of,  1.  7  n. 

Chief  Secretary  for  Ireland,  U.  848. 
See  aiio  Ireland 

Chiltem  Hundreds,  11.  349 

China,  employment  of  Indian  troops 
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in.  1. 52811. ;  enquiiy  into  mortality 
ot  troopB  in^  547 

Ghineae  question  in  1857,  t*  226 

Choieb  of  England,  its  legal  poei^ 
tion  in  flngland,  1.  502;  in  the 
Colonies.  506 ;  U«  642 ;  in  Canada, 
t.  512 ;  in  New  Zealwad,  513;  in 
foreign  ooontries,  516;  controlled 
by  Act  of  Unifoimity,  517:  pa- 
tronage, how  distributed,  618 ;  !!• 
534,  810;  increased  accommoda- 
tion in  the  country,  motions  on, 
!•  706;  designation  of  colonial 
bishops,  U«  642  ft. 

Church  Estates  Commission,  it.  807, 
826 

Churchward  and  Jenkins  contract, 
case,  t.  754,  772-776 

Civil  contingencies,  1.  780 ;  U.  20, 
48 

—  Hst,  1.  849,  850,  655,  787 

—  power,  supremacy  oyer  military, 
11.787 

—  Service,  principles  of  permanence 
in,  1.  613;  U.  218;  American 
system,  1.  618,  614  ;  nominations, 
621 ;  promotions,  Ib,\  competitive 
examinations,  628,  626 ;  appoint- 
ments, 625;  must  not  engage  in 
politics,  681,638, 649 ;  fidelity  in, 
682;  exercise  of  franchise  by,  682, 
684;  power  of  disnussal  from, 
629-^1,  635;  work  outside  of 
office,  686 ;  pensions,  687 ;  expen- 
diture, 688-642 ;  organisation, 
648;  report  of  a  commission  on, 
648-645, 676 ;  reguktions  of  sala- 
ries, 646, 648,  661-667,  679 ;  re- 
tired  officials  subject  to  recall,  647 : 
political  influence  on  behalf  o^ 
forbidden,  649 ;  pensions  to  widows 
and  orphans,  657 ;  estimates,  748, 
750,751-758,759,761.  SwaUo 
Public  officers 

Civil  Service  Commission,  its  origin, 
i.  624;  the  office  described,  II. 
559 ;  its  representation  in  Parlia- 
ment, 810,  829  71. 

Clergymen  of  the  Established  Church 
of  Scotland  ineligible  to  be  elected 
to  Parliament,  li.  199 ;  as  to  holy 
orders  disqualifying  forParliament 
or  Bar,  199  n. 
•ks,  the,  of  both  Houses,  1.  628 
public   offices.     Set   Public 


OOM 
Cloete,  Hon.  H.,  Recorder  of  Natsl, 

ease  of,  it.  898 
Coalition  (the)  minntry  (1788),t.l43 
'  definition  o^  t.  287 

—  objection  to,  li.  160, 168 
Coast  fortifications,  oontncts  for,  L 

767-770 
Cochrane,  Lord,  case  of,  1.  585 
Cockburn,  Chief  Justice,  charge  in 

case  of  Nelson  and  Brand,  1.  548- 

551 
Colenso  controversy,  t.  506^10 
Colleges,  M0  Universities 
Collier,  Sir  A.  P.,  case  o^  t.  678 
Colonial  am>ea]s  to  Privy  Council, 

U.677 

—  bishops,  1.  511, 515 

—  church,  position  of  the,  1.  506 ; 
U.642 

—  defences,  1.  485 

—  governors,   appointment   of,  IL 
648 

—-judges,  U.  880-909.      See  al»o 


—  semtaiy,  office  of;  It.  687-642 ; 
patronsge  of,  641;  business  of 
office,  645 

—  self-government,  tl.  640 
Colonies,  Church  of  England  in,  L 

506-516 

Combermere  v,  Dickson,  1.  847  m., 
498  n. 

Commander-in-chief,  office  of,  1. 122, 
528;  motion  to  reduce  sslaiy  of, 
671;  formerly  associated  with  seat 
in  cabinet,  it.  201 ;  definition  of 
duties  of,  747-749 

Commissions:  of  enquiry,  t*  481; 
permanent  and  temporaiy,  th^ 
representation  in  Parliament,  II. 
805,  826 ;  the  issue  and  control  of 
royal,  statutory  and  departmental, 
431-452 ;  their  scope  and  powers, 
484 ;  appointment  of,  485 ;  ehoioe 
of  members  of,  487-440 ;  compen- 
sation to,  441 ;  compulsory  powers 
of,  442 ;  extraordinary  powers  of, 
443;  internal  proceedings  of,  445; 
expenses  of,  4^ ;  secretary  o^ 
447;in relation  to  Birliament, 448, 
449 

Committee:  of  the  whole  House 
(Lords),  statutory  nrovidon  givra 
to  continue  proceedings  of  a  cer- 
tain, after  prorogation  or  diasola- 
tion  of  Parliament,  tt.  863 
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Committee  of  Suvplj,  appointment  of 
1. 782 ;  proceeamgs  in,  761 ;  diflcuA- 
non  on  military  and  nayal  estimates 
Wore  first  vote,  752 ;  civil  service 
estimates  in,  lb. ;  effect  of  debates 
in,  762 ;  resolutions  reported  from, 
786;  who  may  propose  votes  in, 
11.461 

—  intrusions  of,  in  concerns  of  execu- 
tive government,  L  419;  select, 
on  public  questions,  428-489 ; 
nature  and  constitution  of,  429, 
480 ;  result  of  enquiries  of,  481 ; 
precedents  of  proceedings  of  com- 
mittees, 482-489 ;  have  not  power 
to  recommend  compensation  to 
individuals  for  losses  unless  bj 
previous  sanction  of  the  Grown, 
692 ;  in  Cape  of  Good  Hope,  can- 
not recommend  grants  of  land, 
699;  departmental,  U.  460.  8ee 
also  Supply 

•^standing  orders  relating  to.  It. 
924.    a»  aUo  Select  Committees 

Commons,  House  of,  relations  be- 
tween House  of  Lords  and,  1.  87  ; 
g^sitiott  of  the,  48;  decides  the 
te  of  ministries,  44 ;  rising  power 
of  the,  71,  72;  when  its  power 
was  fully  attained,  78 ;  early 
efforts  to  check  the  Privy  Coun- 
cil, 76;  advise  increase  of  the 
council,  79;  emancipated  from 
control  of  the  crown  by  abolition 
of  nomination  boroughs,  &c.,  186 ; 
rkpht  to  express  opinion  on  choice 
ofministers  bjr  the  sovereign,  197 ; 
right  to  advise  the  crown,  417; 
defects  of,  418 ;  encroachments  of, 
421 ;  cannot  lay  restrictions  on 
exercise  of  royal  prerogative,  426 ; 
does  not  vote  money  unless  re- 
quired by  the  crown,  689;  and 
only  on  application  of  the  crown, 
699;  resolutions  or  address  in 
favour  of  particular  expenditure, 
699;  law  of  eligibility  for,  U.  821 

Commune  concilium  repni,  1.  60,  66 

Competitive  examination,  system  of, 
L  628,  626,  676;  U.  684 

Comptroller  and  auditor-general, 
office  of,  11.  669 ;  assistant,  lb, 

*  Confederate  rams,'  case  of,  1.  674  n. 

Confidential  reports,  1.  442 ;  papers 
withheld  from  Parliament,  869, 
860.    iS^  Secrets  of  state 


OOU 

Conscience  clause,  in  trust  deeds  of 
schools,  11.  706 

*  Conservative  *  and  'liberal,'  origin 
of  terms,  1. 187  n. 

Consolidated  Fund,  L  788,  787 

Consort,  Prince,  death  of  the,  1. 288; 
his  aid  to  the  Queen,  289 ;  house- 
hold of,  298 ;  as  private  secretary 
to  the  Queen,  298  ;  constitutioniu 
position  of,  299-804 ;  his  services, 

Constitution,  contrast  between 
theory  and  practice  of  the,  1.  6 ; 
Mr.  Bisraeli  on  the,  26;  growth  of, 
104;  defined,  884;  luurmonious 
working  of  monarchical,  aristo- 
cratic and  democratic  elements  in, 
M.  620 

Constitutional  government,  defini- 
tion of,  1.  1,  884 ;  development, 
69 ;  review  of  the  history  of,  ftotn 
Norman  Conquest  to  William  of 
Orange,  102;   epoch  of,  1782, 188 

Contracts,  enterea  into  by  public 
departments,  1.  488-498;  control 
of,  by  Parliament,  488,  490,  766- 
784 ;  S.  O.  concerning,  490 ;  11. 
926;  that  require  approval  of 
House  of  Commons,  L  498;  for 
public  service,  in  excess  of  esti- 
mates, 766, 768 ;  require  sanction 
of  Parliament,  767 ;  for  military 
works,  lb, ;  for  new  works,  769 ; 
postal,  771,  776-784 ;  packet  and 
telegraphic,  771 

Control  over  revenue,  11.  2-27 

Convictions,  erroneous,  1.  686-688 

Convocation  of  bishops  and  clergy,  1. 
604 

Copyhold,  Inclosure  and  Tithe  Com- 
mission, expenses  o^  11.  446 

Com  Laws,  repeal  of  the,  1.  208- 
210, 212-214, 216 

Coronation  oath,  L  67  n.,  260.  See 
aleo  Sovereign 

Corporate  vested  rights  in  United 
States,  1.606 

Corporations,  power  to  create,  1. 
698, 601 ;  private,  602 ;  power  of 
Parliament  to  dissolve,  608 ;  pre- 
cedents concerning,  608-606 

Correspondence,  private  and  con^- 
dential,  publication  of,  L  860  n. ; 
motion  for,  441 

Corrupt  practices,  1. 676 

Council  of  state  (1648-68),  1.  98 
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Councillori,   bad   power    to  arrest 

during  period  of  '  goyemment  by 

councils/  L  93 
CouDcils,  goyemment  by,  1.  88 
Counsel   (legal)  to  public    depart- 

mentSy  tbeir  presence  in  House  of 

Commons,  U«  329,  615 
County  families^  influence  of,  L  34. 

See  also  Qoveming  families 

—  court  judges,  appointment  and 
removal  of,  i.  585 ;  U.  812,  875 

—  financial  boards,  proposed  adop- 
tion of,  11.  379 

Courts  of  law,  origin  of,  1.  63 ;  how 
they  are  established,  570 

Courts-martial,  precedents  of  parlia- 
mentary enquiry  into  sentences  of, 

I.  531,  538;    papers  concerning, 
refused  to  Parliament,  539 

Credit,  votes  of,  1.  757 ;  IL  550 
x^       *  Ones '  at  the  hustings,  U.  511 

Crimean  war,  1.  47 ;   enquiries  into, 

540-542 ;  dissensions  arising  out 

of  the,  11. 280-282 
Cromwell,  his  government^  L  100; 

II.  94, 105 

Crown  (the) :  powers  to  be  exercised 
through  ministers,  L  3 ;  and  the 
House  of  Commons,  obsolete  pre- 
rogatives of,  6;  and  House  of 
Lords,  ancient  rights  though  dor- 
mant not  disallowed,  7 ;  necessity 
for  strengthening  its  influence  in 
Parliament,  19, 24 ;  effects  of  demo- 
cratic reform  iu  Parliament  on,  23 ; 
advisers  of  the,  59 ;  its  acts  to  be 
authenticated  by  ministers,  83; 
powers  of,  under  Henry  VIH.,  89 ; 
cannot  take  notice  of  business 
depending  in  Parliament,  117; 
waning  authority  of  the,  136; 
ought  not  to  maintain,  for  a  length 
of  time,  a  government  against  will 
of  the  House,  211 :  distinction 
between  lands  granted  by  state  and 
private  property  of  the,  350  n. ; 
and  foreign  powers,  intercourse 
between,  355 ;  doubtful  if  territory 
may  be  ceded  by  the,  without 
consent  of  Parliament,  372 ;  and 
the  issue  of  orders  in  council,  457; 
may  not  add  to,  alter,  or  dispense 
wiu  any  law,  459;  patronage, 
622 ;  absolute  power  of,  to  dismiss 
public  servants,  629-631,  635; 
taxation  initiates  with  the,  710; 
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may  not  receive  ffifts  or  loans 
witiiout  consent  of  Parliament, 
724;  debts  due  to  the,  how  re- 
mitted, 725,  730 ;  communication 
of,  with  the  cabinet,  U.  247 ;  rights 
of  access  to,  248 ;  political  neutra- 
lity of  the,  249;  may  mediate 
between  contending  parties,  250; 
but  not  to  encroadi  on  indepen- 
dence of  Parliament,  251;  intro- 
duction of  Bills  afiecting  rights  of 
the,  366 ;  relin^uiBhment  of  nnj 
part  of  its  domimons,  1. 372 ;  acqui- 
sition of  new  territory,  lb. ;  cannot 
itsdf  establish  new  courts  of  law, 
U.  853;  property  and  taxation, 
588-591.  See  also  Sovereign, 
Ministers,  Parliament,  Preroga- 
tive, Palaces 

Cumulative  voting,  1.  27 

Cunard  mail  contracts,  L  492 

Curia  Regis,  L  60,  63 

Customs'  officers,  tJidr  exercise  of  the 
franchise,  1.  632 ;  their  remunera- 
tion, 680,684 


DANISH  claims,  ca^e  of,l.  706 
Darling,  General,  case  of,  l.  537 
Dartmouth  College,  case  of,  1.  607 
Dawldns,Lieut-(5ol.,  case  of,  1. 531  n. 
Deacles,  the  Messrs.,  case  of,  1.  581 
Debates,  prejudicial,  should  not  be 
allowed,  l.    441 ;    importanoe  of 
full,  and  free  discussion,  U.  379; 
practice  regulating  their  continu- 
ance, 400 ;  S.  O.  relating  to,  917, 
918.    See  also  Language  (in  de- 
bates) 
Debts,  due  to  the  Grown,  how  re- 
mitted, L  725, 730;  unfunded,  738 
Decorations,  rule  for  foreign,  1.  590 
Defeat  of  ministers,  see  Ministers 
Deficiency  Bills,  U.  11 
Delegate,  a  member  is  not  a,  U.  511 
Democracy,  articles  on,  L  21  n. 
Democratic  reform,  eflascts  of,  on  ihB 

crown  in  Parliament,  1.  23 
Denmark,  invasion  o^  1.  371 
Departmental  audit,  11.  51 
—  regulations,  1.  464;  discussed  in 

Parliament,  482 
Departments,  government  by,  U 161 ; 
U.  151, 169 ;  committees  o(,  1. 431 ; 
11.  450 ;  complaints  in  Parliament 
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oter  abuBee  in,  215;  cases  of 
differences  between  various,  238 ; 
political  chiefs  of,  297 ;  proposals 
for  creation  of  additional  depart- 
ments of  State,  299 ;  should  he  re- 
presented in  both  Chambers,  801, 
809,  310;  standing  counsel  to, 
329 ;  their  constitution  and  func- 
tions, 522.  See  also  Parliament, 
Public  officers 

Derby,  Lord,  his  administrations,  1. 
219,  228,  236 ;  on  the  influence  of 
the  sovereign,  313 

Despatches,  when  communicated,  or 
^thheld  from  Parliament,  t.  358, 
368,  439-443 ;  etiquette  concern- 
ing, 359;  papers,  &c.,  submitted 
to  the  sovereign,  11.  265,  266; 
not  to  be  quoted  unless  made 
public,  430 

Dickson  v  Combermere,  1.  347,  n. ; 
498,530 

Differences  between  ministers  or 
public  departments,  how  settled, 
11.  237 ;  injurious  effects  of,  239 ; 
dissensions  in  the  cabinet,  276 

Diocesan  synods  in  England,  1.  505 ; 
in  the  colonies,  512 

Diplomacy,  language  of,  U.  626 

Diplomatic  service,  U.  632.  See 
Foreign  Office 

Director  of  artillery,  11.  751 

—  general  of  army  medical  de- 
partment, U.  752 

—  general  of  military  education, 
U.753 

—  of  intelligence  division,  U.  752 
Discussion,  advantages  of  free,  U. 

879 

Disembodied  militia,  estimates,  1. 
739 

Dismissals  fr^m  commisaons  of  the 
peace,  1.  582  n. 

Dispensing  power  of  the  crown,  1. 
459 

Disfteli,  Itight  Hon.  B.,  administra- 
tion of,  1.  238,  258 

Dissolution,  when  the  prerogative 
of,  may  be  advised  or  opposed,  1. 
207,  229, 231,  232,  239,  240,  251 ; 
11.  503-509 ;  cases  of^  1.  253-258 ; 
tlureats  of,  unconstitutional,  U. 
503;  not  necessary  previous  to 
legation  upon  organic  changes, 
507;  interference  of  Parliament 
with  a,  510.     See  also  Ministers 
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IKvisions,  8.O.  relating  to,  11.  919 
Dockyard  labourers,  i.  683 ;  works, 

771 
Dou^rlas,  Lord,  case  of,  l.  680 
Duels,   with    or    between    cabinet 

ministers,  11.  279  n, 
Dundonald,  Lord,  case  of,  1.  585 
Duty  on  certificates.  Bill  to  reduce, 
1.  715 ;  on  advertisements,  motion 
to  reduce,  lb, ;  on  paper  and  hops, 
716 ;  on  fire  insurance,  717 ;  on 
railwav  passengers,  719 ;  on  malt 
tax,  720 ;  on  male  servants,  721 ; 
new  rates  of,  793 ;  when  coUected, 
lb, ;  how  levied,  794 ;  on  spirits, 
lb. ;  on  foreign  commodities,  795. 
See  also  Taxation 


EAST  INDIA,  see  India 

Ecclesiastical,  prerogative  in  mat- 
ters, 1.  501 

—  commission,  U.  308 

Edmunds,  Mr.  L.,  case  of,  1.  685  n. 

Education,  in  Ireland,  1.  42G ;  mu- 
tilation of  inspectors*  reports  of, 
444 ;  committee  of  privy  council 
of,  regulations  and  functions,  465- 
469;  U.  689 ;  minutes  of  commit- 
tee of,  to  be  laid  before  Parlia- 
ment, 1. 465 ;  how  submitted  to  the 
House  of  Commons,  468 ;  proposed 
minister  for,  U.  299,  703;  expen- 
diture for,  ^^0 ;  report  of  educa- 
tion commission  (1861),  lb, ;  com- 
position of  committee,  692;  its 
functions,  693 ;  position  and  duties 
of  president,  696;  of  the  vice- 
president,  698;  preparation  of 
minutes  of  council  ot  committee 
of,  700;  appropriations  for,  701 ; 
recommendations  for  appointment 
of  a  minister  of,  703 ;  Sir  J.  Pack- 
ington's  report  on,  704 ;  conscience 
clause,  705 

Edward  the  Confessor,  laws  of,  1. 56 

Elections,  interference  of  peers  at, 
1. 11 ;  prosecutions  for  misconduct 
at,  575 ;  complaints  against  minis- 
ters of  the  crown  for  misconduct, 
U.  47.^.  See  also  Bribery,  Public 
officers 

Electric  Lighting  Act  (1882), 
powers  of  the  Board  of  Trade  in 
respect  to  the,  1.  475 


942 


INDEX  TO  VOLUMES   I.    AND   11. 


BLI 
Elizabeth,   Queeiii  goTernment  of, 

and  her  Parliament,  1.  98,  94 
Ellenborough,  Lord  Chief  Justice, 

case  of,  it.  196, 198 
Elphinstone,  Lord,  case  of,  L  534 
Emigratioii,    office   of  informadon 

for,  U«  647 
Endowed   Schools   Act,  report  of 

committee,  L  477 
Endowments,   Parliament  the   su- 
preme trustee  of,  t.  472 
Engledue,  Lieut.,  case  of,  1.  674 
Enquiry,  proceedings  of  court  of,  not 
to  be  mid  before  Parliament,  1. 
531,538 
Episcopal  Ohurch  in  Canada,  1.  512 
Eppingand  Hainault  Forests,  it.  302 
Erroneous  convictions,  t.  586-588 
Established  Church,  see  Church  of 

England 
Estates  of  the  realm,  of  whom  com- 
posed, t.  66 
Estimates,  presentation  of,  i.  739- 
742;  supplementary,  740,  742; 
civil  service,  748,  750;  prece- 
dents of  efforts  to  submit,  to  a 
select  committee,  744-746 ;  II.  78 ; 
precedents  of  motions  to  reduce, 
i.  746-748 ;  classification  of,  749, 
751 ;  contents  of,  749  j  contain  few 
aids  to  private  charities,  750 ;  for 
a  full  account  of  the  dvil  service, 
750  ft. ;  for  British  Museum,  751 ; 
portion  of,  voted  on  account  in 
unexpected     emergencies,     758; 

?ublic  expenditure  in  excess  of, 
66 ,  768 ;  ministers  charged  with 
moving,  11.  461-463 ;  preparation 
of  the,  547-550.  See  Supply, 
Votes 

Evidence  given  by  public  officials  in 
court,  1.  498 

Excesses  of  exnenditure  over  grants, 
how  proviaed  for:  army  and 
navy  services,  U*  40;  civil  ser^ 
vices,  46 

Exchequer,  gross  reodpts  to  be  paid 
into  the,  1.  734;  bills,  785  n., 
786 ;  11.  579 ;  control,  2-27  j  func- 
tions of  the,  3,  4 ;  united  with  the 
audit  office,  6,  49 ;  powers  of  the, 
4 ;  receipt  of  money  by,  7 ;  irregu- 
larities caused  by  neglect  of  con- 
trol, 10:  custody  of  money,  lb,; 
issue  of  money  by  the,  8 ;  grants 
of  credit  on  the,  9 ;  controls  the 


FIT 

issue  but  not  expendiiore  of 
money,  14 

Exchequer  and  audit  department,  IL 
564-582 

Executive  authori^  abuse  of,  L 
456 ;  limits  to,  457.  See  Ministers 

—  legislation,  control  of,  by  Parlia- 
ment, L  470.  See  also  Ministerial, 
Ministers 

Ex-ministers,  $ee  Responsibili^  of 
ex-ministers ;  Chancellor,  Lord 
High 

Expenditure:  resolution  or  address 
of  House  in  favour  of  special  grant 
of,  1.  699 ;  must  originate  in  com- 
mittee of  supply,  700;  motions 
for  reduction  of,  746 ;  precedents, 
746-748 ;  unauthorised,  difficulties 
of  sometimes  controlling,  U.  15 ; 
remedy  against,  lb.;  unforeseen, 
16;  cases  where  government  has 
assumed  responsibmty  of  incurring, 
without  previous  sanction  of  Par- 
liament, 17-19;  funds  from  which 
they  are  defrayed,  19 ;  increeong 
strictures  regarding,  23;  extra, 
requires  Treasury  sanction,  84; 
excess  of,  attention  of  Parliament 
should  be  directed  to,  66.  See 
also  Revenue 

Explanations  by  ministers,  U.  486- 
491 

Extra  receipts,  U.  24,  25  n.,  76 

Eyre,  Governor,  case  of,  l«  554 


FEES,  public,  collection  and  audit 
of,  U.  50,  75.  See  aleo  Extra 
receipts 

Fenianism,  information  withheld  on, 
L440 

Fennelly*s  case,  L  568 

Finance,  accounts,  11.  72  n. 

—  committees,  U.  67-78 

Financial  measures,  time  allowed 
to  consider,  L  792 ;  contracts  and 
loans,  796 ;  operations  of  ^vem- 
ment,  modified  by  Parliament, 
precedents  of,  799;  propositions 
included  in  a  Bill,  815.  See  oUo 
Budget,  Supply 

Fire  insurance,  motion  to  reduce  doty 
on,  I.  717 

Fitrwilliam,  Earl,  dismissal  of,  L 
634;  11.  271 
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Fofdgnaffun,  oldziioiiB  exprooeod  in 
ParUament  on,  1.  379,  380 

—  decoiatioiis,  pennission  requiied 
to  accept,  1.  591 

-—  Office,  departmental  duties  de- 
scribed, 11.  620-637;  agencies, 
633 ;  expenditure  of,  how  defrayed, 
.  636 ;  audit  of  accts.,  51 ;  private 
correspondence,  623-626 ;  Ian* 
g^uage  of  diplomacy,  626 ;  business 
of,  628:  commercial  division  oL 
631 

—  policy,  censure  of,  1. 37 ;  Parlia- 
ment  should  be  informed  of,  355 ; 
advantages  of  this.  356 ;  objec- 
tions o^  to  its  puolicity  on  part 
of  forei^  governments,  356 ;  con- 
trolled oy  Parliament,  lb,;  the 
opposition  in  relata(Hi  to,  U.  416 ; 
leading  features  of,  622 

—^powers,  and  the  crown,  inter- 
course between,  1.  355 ;  preroga- 
tive in  relation  to,  351 ;  mterfer- 
ence  in  domestic  concerns  of,  373 ; 
discussions  in  Parliament  thereon, 
379;  etiquette  observed  towards 
foreign  princes,  360 ;  U.  361.  See 
aleo  ^negotiations,  Parliament, 
Treaties,  foreign  Office 

—  secretary,  the,  11.  620 
Foreshores,  U.  798 

Forestal  inclosures,  i.  436;  U.  302 

Forests,  Office  of  Woods  and,  U. 
595-598 

Fortifications,  on  the  coast,  pro- 
ceedings in  Parliament  concermng, 
i.  426,  460,  493,  769;  11.  451 

Fourdrinier's  patent  case,  L  692  n. 

Fox  and  Qrenville  Ministry,  i.  121, 
123,154 

Fox,  Mr.  Justice,  case  of,  U.  862-864 

France,  democratic  institutions  in, 
1.21 

Franchise,  evils  of  enlarging,  L  21, 
22 ;  exercise  of,  by  civil  servants, 
632^  634.  See  also  Public  officers, 
Berorm 

Freeman,  Mr.,  article  on  origin  of 
representation,  l.  51  n. 

French  government,  despatch  from, 
on  right  of  asylum,  1.  227 

Frost,  Williams,  and  Jones,  case  of, 
L  564, 567 

Fulford  and  Wellstead,  case  of,  L 
574  n. 

Funds,  deficiency  of,  U.  11 ;  in  the 


OOV 
hands  of  paymaste^geoeral,  used 
as  one  balance,  13 
Furniture  for  puUic  offices,  &c,ll.  591 


GALLEY,  W.,  case  of,  l.  586  n. 
Qalway  nostal  contracts,  t.  492,  776, 

General  warrants,  legality  of,  L  494 
Geological  survey  of  me  iTnited  King^ 

dom,  u.  710 
George  L,  as  a  sovereign,  1,276;  per- 
sonal acts  of,  276,  277 

—  IL,  as  a  sovereign,  L  276;  per- 
sonal acts  of,  277>279 

—  III.,  his  character  and  conduct,  1. 
112,  279,  312 ;  U.  249 ;  his  per- 
sonal influence,  L  124 ;  his  friends 
as  advisers,  114 ; — ^they  formed  a 
distinct  party,  1 15 :  shaped  his  own 
poluT*,  121 ;  quarrol  with  his  min- 
isters, 123;  mental  malady  and 
proceedings  on,  147,  339-342;  per- 
sonal acts  of,  279-283 

—  IV.,  character  of,  l.  126;  as  a 
sovereign,  127,  283;  U.  249 

*  Gerrymandering,'  1.  28  n. 

Gidley  v,  Palmerston,  L  499 

Gifts  or  loans  to  crown  or  depart- 
ment of  state  illegal  without  con- 
sent of  Parliament,  1.  724 

Gladstone,  Riffht  Hon.  W.  E.,  article 
on  first  Reform  Act,  1.  20  n. ;  ad- 
ministrations of,  246, 258 ;  remarks 
on  expedition  of  public  busiuess, 
478;  his  budget^  804;  on  sove- 
reign's right  to  take  friendly  coun- 
sel, U.  262,  263 

Goderich,  Lord,  his  administration, 
1. 179 ;  never  met  Parliament,  182; 
cause  of  retirement^  255 ;  his  re- 
moval horn  Oolonial  Office,  11. 279 

Governing  fiunilies,  their  influence, 
L  12, 34, 125, 132.  See  also  Whig 
families 

Government,  parliamentary,  defined, 
L  1 ;  by  prerogative,  effect  of,  4 ; 
importance  of  a  strong,  19;  by 
councils,  when  ended,  94;  by  de- 
partments, U.  151, 1^ 

—  annuities,  U.  602 

—  bills,  based  on  general  resolutions, 
11.385 

—  business,  8.O.  concerning,  U.  915 

—  days,  Older  of  business  on.  See 
Standing  Orders 
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Goyernment  measures,  11.  808-3^ ; 
motions  of  members  affecting,  875 

—  orders,  U.  398 

—  and  taxation,  U.  588-691 

—  stores,  sale  of,  L  645 ;  parliamen* 
tary  control  over,  725;  not  per- 
mitted to  give  away  stores,  lb. 
See  also  Departments,  Parliament, 
Prerogative,  Sovereign 

Governor  of  Victoria,  correspondence 
relating  to  recall  of,  1.  577  n.  See 
also  Colonial  governors 

Grafton  administration,  U.  166 

Grand  Remonstrance,  1.  97 

Grant,  resolutions  and  address  for  a 
special,  1.  699-701 ;  the  House 
may  increase  a  special,  702;  a 
permanent,  737 

Grant,  Captain,  case  of,  1.  709 

Great  Council,  under  the  Norman 
kings,  1,  60,  65  ;  revival  of,  by 
Charles  I.,  73 

Great  Seal,  see  Seal 

Green,  Rev.  Mr.,  case  of,  1.  569 

Grenville  administration,  L  121, 
155,254;  U.  164 

Grey,  second  Earl,  his  administra- 
tion, 1. 188 

—  third  Earl,  his  suggestions  on 
parliamentary  reform,  l.  26 ;  plan 
of,  to  strengthen  the  ministry  in 
Parliament,  31;  U.  337;  on  the 
office  of  sovereign,  1. 313 ;  sugges- 
tions concerning  Privy  Council, 
1L683 

—  Sir  W.,  case  of,  U.  110 

Gross  receipts,  to  be  piud  into  the 
exchequer,  1.  734 ;  brought  under 
more  immediate  control  of  Parlia- 
ment, 734-737 

Gumey,  Baron,  case  of,  L  580 


HALL'S  case  of  pardon,  i.  663  n. 
Hampden,  case  of  Rex  v,  Hampden^ 

Hanover,  penmon  to  E^ng  of,  1. 681 

Hanoverian  dynasty,!.  Ill 

Harbour  at  Holyhead,  1.  437 

Harbours  of  refuge,  1.  433 

Hardwicke,  Lord,  refused  to  affix 
great  seal  to  treaties  when  re- 
quired by  George  III.  to  do  so,  1. 
107 

Hartlepool  Railway  Company,  1. 603 

Havens,  Mr.,  case  of,  1.  5o2  n. 


INO 

Heathcote  v.  North  Stafibrdddie 
Railway  Company,  1.  606  n, 

—  Mr.,  case  of,  1.  673 

Holt,  King  V,  Parsons,  L  554  n. 

Holyhead  harbour,  report  of  com* 
mittee  on,  L  437 

Home  secretary,  office  of  the,  U* 
466,  615-620 

Honours,  prerogative  in  granting, 
1.  589-597  ;  not  necessarily  at 
instigation  of  mimsters^  589; 
proceedings  in  Parliament  in  re- 
lation to,  590 

Hop  duty,  motion  to  reduce,  1.  716 

Horse-racing,  grants  for  encourage- 
ment of,  U.  851  If. 

House  of  Commons,  introduction  of 
the  king*s  ministers  therein,  L  9, 
1 10 ;  U.  105 ;  representation  of 
the  crown,  aristocracy,  and  com- 
monalty in  the,  1.  9,  13 ;  its  pre- 
sent position  and  power,  43;  its 
orig^,  67 ;  its  grovrth  in  power, 
71,74,  79;  when  separated  from 
the  Lords,  71 ;  its  state  after  the 
revolution,  U*  101  ;  increasing 
difficulty  of  controlling  it,  1. 132 ; 
U.  «^ ;  is  a  council  of  ccmtrol  and 
advice,  1.  164;  not  to  interfere 
with  the  crown  in  nomination  of 
its  servants,  lb,;  sanctions  trans- 
fers of  surplus  grants  for  military 
and  naval  expenditure,  li.  40 ;  duty 
of  the,  to  see  to  adjustment  of 
public  accounts,  47 ;  should  adjust 
accounts  of  all  public  expenditure, 
47,  65;  cannot  alter  the  law  by  a 
mere  resolution,  l.  408 ;  criminal 
complaint  can  be  preferred  and 
proceeded  upon  originally  in  the,  U. 
863.  See  also  Commons,  Judges, 
Leader,  Lords,  Ministers,  Parlia- 
ment, Reform 

Household  (royal),  appointment  of 
members  of,  1.  290-294 ;  renooval 
of  officers  of,  291 ;  their  preeence 
in  Parliament,  U.  296 ;  officials  of 
the,  851 

Hume,  Mr.  Joseph,  as  an  economical 
reformer,  1.  762 


IMPEACHMENT  of  ministers,  L 

108 
Inclosure  Commissioners,  powers  of, 

1.  470,  474 
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Incloeure  of  royal  forests,  report  of 
comoiittee  on,  i.  486 

Income  tax,  motion  to  reduce,  1.  714 

Indenmity,  Bill  of,  i.  566 

India,  council  of  state,  its  members 
excluded  from  Parliament,  il.828 ; 
the  pfo^emment  bill  for,  i.  116; 
II.  886  ;  secretary  of  state  for, 
«48,  658;  board  of  control  for, 
648;  history  of  the  council  of 
state,  649-666 ;  its  restrictive 
authority,  664;  its  relation  to 
House  of  Commons,  666 ;  methods 
of  control  by  the  House,  667; 
budget,  presentation  of,  669  ; 
public  accounts  of,  661 ;  governor- 
general  of,  662;  employment  of 
natives  therein,  666;  administra- 
tion of  government  in,  664-670 ; 
departmental  8t«ff,  670 

—  army  of,  employment  out  of  India, 
i.  523 ;  grievances  of  its  officer8,546 

Indiscreet  language  by  ministers,  re- 
sponsibility for,  11.  411 
Information  to  Parliament,  when  to 

be  given  or  withheld,  1.  356,439. 

See  also  Papers,  Questions 
Injunctions  on  bUls  in  Parliament, 

t.  606 
Inner    or    interior  council    in   the 

cabinet,  U.  149,  292 
Insolvent  Debtors*  Court,  officers  of, 

1.688 
Inspector-general    of   fortifications, 

11.751 
Intervention  and  non-intervention  in 

foreign  affairs  by  the  British  ffo- 

vernment,  1.  878.  See  also  Foreign 

policy 
Ionian  Islands,  cession  of,  1.  872 ; 

judges  of,  case  of  the,  U.  886. 
Ireland,    government    of,   11.   842- 

850;     lord-lieutenant     of,    842- 

847 ;     chief    secretary    to,   848, 

849;  other  officials,  849,  860.  See 

also  Law  officers 
Irish  Coercion  Bill  (1834),  1.  193, 

194,217;  (1881),  476 

—  Established  Church  question,  1. 
193,  198,  200,  201,  288,  240,  241, 
245;  11.882 

—  magistrates,  cases  concerning,  1. 
581-684. 

—  Court  of  Chancery,  motion  to 
alter  constitution,  l.  677 

Irwin,  Mr.,  case  of,  l.  845 
VOL.  II. 
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JAMAICA,  Bill,  defeat  of  ministry 
on,  1.  200 ;  arguments  in  the  case 
of,  658  n.,  554 

Jervis^  Captain,  case  of,  1.  588 

Jews  in  Parliament,  1.  409 

Judge- Advocate-General,  office  of,  1. 
758-760 

Judges,  ought  not  to  be  in  the 
cabinet,  11.  195;  that  may,  and 
those  that  may  not  sit  in  Parlia- 
ment, 110,  824,  825;  supervision 
over,  in  Parliament,  1.  671,  578; 
how  appointed,  619,  678 ;  11.  812, 
875;  in  relation  to  the  crown 
and  Parliament,  863-909;  right 
of  House  of  Lords  to  summon,  for 
advice,  863;  their  tenure  of  office, 
853,  856,  877;  action  at  Jaw 
cannot  lie  against,  864,  859 ;  re- 
vocation of  their  patents  for  mis- 
behaviour, 867 ;  parliamentary 
method  of  procedure  against,  1. 
571,  678 ;  U.  855,  859-862,  872- 
876;  government  not  to  support 
motion  to  enquire  into  conduct  of, 
unless  an  investigation  has  been 
first  mode,  870 ;  conduct  of,  not  to 
be  lightly  impugned,  1.  674 ;  case 
of  notes  of,  ordered  to  be  presented 
to  Parliament,  678  n. ;  when  exe- 
cutive action  may  trench  upon  in- 
dependence of,  in  exercise  of  their 
judicial  functions,  11.  879 ;  neces- 
sai^  qualifications  of,  1.  685 

—  colonial,  how  appointed  and  how 
removed,  11. 880-909;  jurisdiction 
of  the  Privy  Council  over,  883, 
884,  906;  removable  on  address 
from  Canadian  Parliament,  887 ; 
their  suspension  from  office  when 
allowable,  890,  ^^95;  communica- 
tions with  government,  how  con- 
ducted, 891 ;  procedure  upon  ad- 
dress for  removal  of,  898 

—  in  the  Ionian  Islands,  case  of,  1. 
676;  11.886 

—  in  the  United  States  of  America, 
U.  908 

Judicature,  court  of,  1.  483 
Judicial    tribunals,    curtailment    of 
powers,  1.  488 

—  appointments,  how  conferred,  1. 
619,677 

—  Committee  of  the  Privy  Council. 
See  Privy  Council 

3  p 
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Judiciaryi  matters  concerning  the,  L 

671-588;  U.  853 
Juncto,  the,  II.  92 
Jurors,  enquiries  concerning,  1.  584 
Justice,  proposed  public  department 

of,  U.  825-827 
—  administration  of,  L  570-588 ;  tl. 

858  'f  erroneous  convictious,  L  585 


KELLT,  Sir  Fitzroy,  case  of,  U. 
871 

Kempenfeldtt  expedition,  1.  534 

Kennedy,  Mr.  T.  F.,  case  of,  i.  675 

Kenrick,  Mr.  Justice,  case  of,  U«  865 

Eeppel  V,  Barwi^,  1.  521  n. 

Eert'Ch  and  Yenikale  prize  money, 
U.238 

King,  Sir  A.  Bi,  case  of,  t.  703  n. 

ELing  (Anglo-Saxon),  office  of  the,  I. 
50,  53,  55  J  (Norman)  election  of 
the,  56;  power  of  the,  57 ;  councils 
of,  60-63;  Henry  II.  and  his 
council,  66;  U.  90 

'  Kinff  can  do  no  wrong,*  1.  2,  263 

—  relations  between  the  sovereign 
and  his  ministers,  case  of,  as  early 
as  1316,  1.  77;  secretary  of  the, 
91 ;  vote  in  1649  to  abolish  the 
office  of,  98 

King's  Council,  regulated  by  Par- 
liament, 1.  79 ;  restrained  by  the 
Commons,  79, 85 ;  development  of, 
81,  82;  business  before,  85,  86; 
complaints  affainst,  87 

'  King^  friends/  party  of  the,  !•  114 

—  hounehold,  removals  from,  on  peti- 
tion of  the  House  of  Commons,  I. 
8U.  See  also  Crown,  Royal  func- 
tions. Sovereign 

LADIES  of  the  Bedchamber,  i.  292, 

293 
l^ifayette,  General,  case  of,  t.  376 
Lancaster,  Earl  of,  his  constitutional 

demands,  I.  77 

—  house  of,  constitutional  reign  of,  1. 
80 

Land  revenues,  office  of,  li.  595-598 

—  distinction  between,  assigoed  bj 
stat'O  to  crown  and  private  pro- 
perty of  crown,  I.  350  ft. 

Landed  interest,  representation  of,  i. 
25 

Language,  used  in  diplomatic  inter- 
course, 11.  626 ;  indiscreet,  used  by 


LOA 

ministers,  411 ;  reflecting  offim- 
nvely  on  the  other  House  of  Par- 
liament, Ib,n. 

Law  courts,  when  established,  i.  63 

Law  officers  of  the  crown,  case  of 
their  inability  to  get  elected  to 
Parliament,  it.  293 ;  opinions  given 
by,  are  confidential,  and  not  to 
be  submitted  to  Parliament,  t.  576, 
577  ;  precedents  of,  577 ;  their 
parliamentary  duties,  ii.  465-468; 
laws  not  to  be  changed  without 
their  sanction,  467 ;  they  are  never 
in  the  cabinet,  466 ;  thdr  offidal 
duties,  818-827 

for  Ireland,  li.  849 

Leader  of  the  government,  in  the 
Lords,  11.  454;  in  the  Ck>mjnon8, 
his  duties,  398,  455-460 

—  of  the  opposition,  U.  419 

Leeds,  Mr.,  magistrate  of  Agra,  case 
of,  11. 878 

Leeds  Bankruptcy  (^urt  case,  i.  684 

Legal  inuuunity  of  ministers,  1.  498, 
499 

Legislation  in  the  absence  of  an  exe- 
cutive government,  1.  247 ;  report 
on,  by  means  of  provisional  orders, 
476 

Legislative  (early),  assemblies,  L 
68;  measures  between  both 
Houses,  389 ;  fiwjility  of,  390-400 ; 
powers,  jealousy  of  Parliament  in 
entrusting,  482 ;  business,  11.  309 

-^  chambers,  arguments  in  favour  of 
single  and  double,  1.  39  n. 

Letters,  from  sovereign  nrinces,  eti- 
quette concerning,  1.  3o0 ;  opening 
at  poet  office,  report  of  committee 
on,  432 ;   S.O.  relating  to,  U.  932 

libel,  faithful  report  of  debate  in 
Parliament,  not  a  subject  of  action 
for,  11.  871 

'  Liberal '  and  '  Conservative,'  origin 
of  terms,  1. 137  n. 

Life  peerages,  1.  593 

Liverpool,  Lord,  his  administration, 
1.  168,  254 

Loans,  to  foreign  powers,  1.  375, 
731 ;  or  gifts,  not  permitted  to 
crown  or  public  departments 
without  consent  of  Parliament 
724;  parliamentary  control  of, 
725;  how  made  and  remitted, 
725,726,730;  transactions,  789 ; 
financial  contracts,  796 
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LOO 
Local  Qoyerninent  Boaxd,  U.  829; 
Poor-la wBoard,  lb, ;  establishment 
of  present  board,  880 ;  its  powers, 
832 ;  local  taxation,  833 ;  staff  of 
boaid,  834;  Irish  and  Scotch 
boards,  834 

—  Qovemment  Act,  II.  834 

— •  rates,  exemptions  from,  11.  587. 
iS^  also  County  Financial  Boards 

—  taxation  of  public  property,  U. 
687-691,  833 

London  University,  resolution  con- 
demning the  elevation  of  the  build- 
ing, I.  460 

Lopez,  Sir  M.,  case  of,  I.  666 

Lord  hifrh  chancellor,  office  of,  11. 
804^18;  the  seals,  806  807;  is 
speaker  of  the  House  of  Lords^ 
807 ;  church  patronage  of,  810 ; 
legal  and  judicial  patronage  of, 
812,816 

Lord  high  commisffloner  to  General 
Assembly  of  Scotland,  U.  841 

— .  advocate  for  Scotland,  II.  838 

—  chamber! ain*s  officifld  duties,  I. 
423;  11.  861  ft. 

—  lieut.  of  Ireland,  and  remission 
of  sentences,  I.  667 ;  office  of,  II. 
842-847.    iSijtf  ai»o  Ireland 

—  lieutenants  of  counties,  their 
military  and  civil  duties,  II.  816  n. ; 
their  political  relations  to  the  go- 
yemment,  841 

—  privy  seal,  II.  803-804 

Lords  of  the  Admiralty.  See  Admi- 
ralty 

—  of  the  Treasury.    See  Treasury 
Lords,  House  of,  its  dormant  powers, 

1. 7 ;  its  constitutional  position,  36 ; 
relations  with  House  of  Commons, 
37 ;  free  from  sectional  interests, 
38 ;  seldom  initiates  legislation,  lb, ; 
important  services  of,  39;  ability  to 
estimate  public  opinion,  40;  should 
not  give  persistent  opposition  to 
House  of  Commons,  41 ;  reasons 
why  it  should  have  confidence  of 
the  nation,  42 ;  origination  of 
measures  in  the,  lb. ;  for  and 
against  reform  of,  42,  43;  does 
not  decide  the  fate  of  ministers, 
44 ;  abolished  during  the  rebellion, 
98 ;  controls,  amends,  and  revises 
legislation  from  the  Commons, 
889;  suggestions  from  private 
members  on  money  bills,  693, 806 ; 


MAB 
practice  upon  petitions  for  aid  and 
nnancial  enquiries,  696;  contro- 
versy between  House  of  Commons 
and,  as  to  right  of  enquiry  into 
expenditure,  697 ;  recommenda- 
tions of,  involving  expenditure, 
697,  698;  presence  of  ministers 
therein  under  prerogative  govern- 
ment, II.  106,  464;  its  indepen- 
dent leipslative  powers,  398 ;  con- 
trol of  ministers  therein  under 
parliamentary  government,  484; 
its  verdict  upon  an  existing  minis- 
try, lb, ;  rignt  to  summon  judges 
for  advice,  863;  statutory  provision 
for  a  committee  of  the  whole 
House  to  continue  proceedings 
after  dissolution  or  prorogation  of 
Parliament  in  the  '  ^ox '  case,  863. 
See  also  Budget,  Parliament, 
Peers 

Loughborough,  Lord,  case  of,  II, 
2ri6 

Lowe,  Mr.  R.,  his  administration  of 
the  Education  Office,  I.  444 ;  II. 
699 

Lucan,  Lord,  case  of,  1.  682  n. 


MACAULAT^  History  of  England, 

intention  of  its  author  regarding, 

11.181 
McCleland,  Baron,  case  of,  11.  864 
McDermott,  Mr.,  case  of,  U.  876 
MacDonnell,  Mr.,  case  of,  I.  666 
M*Mahon,  Colonel,  private  secretary 

to  George  IV.,  I.  296, 669 
McNeil,  Sir  J.,  case  of,  1.  691 
Magistrates,  how  appointed  and  re« 

moved,  I.  682 ;  II.  816,  876 ;  may 

direct  troops  to  be  employed  in 

aid  of  civil  power,  I.  649 
Magna  Carta,  I.  66,  68 
Mail  and  telegraph  contracts,  I.  491. 

See  Contracts 
Maitland,  Sir  P.,  case  of,  I.  672 
Male  servants.  Bill  to  reduce  duty 

on,  I.  721 
Maloney,  constable,  case  of,  I.  679  n. 
Malt  tax,  motion  to  reduce  duty  of, 

1.720 
Manchester,  Bishop  of,  v.  Attomey- 

Qeneral,  I.  461  n. 
Mansfield,  Lord,  case  of,  I.  197 
Martial  law,  1, 648-663 
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Master  of  the  Rolls  in  the  House, 
iL  326 ;  is  a  prominent  supporter 
of  the  ministry,  467 

Maximilian,  Emperor,  remarks  on 
proposal  to  record  opinion  of 
House  on  murder  of,  i.  375  n. 

Meath,  case  of  the  crown  solicitor 
for,  i.  671  n. 

Melbourne,  Lord,  his  administrations, 
i.  133, 193, 200,  256, 256  ;  abstract 
of  defeats  sustained  by,  202; 
number  of  unsuccessful  JSills  in- 
troduced by,  203 :  acted  as  Queen's 
private  secretary,  297 ;  his  services 
to  the  Queen,  U.  256 

Melbourne  University,  powers  con- 
ferred on,  t.  699,  600 

Melville,  Lord,  impeachment  of,  i. 
154 

Members  of  Parliament,  resolution, 
in  supply,  that  they  shall  be  in- 
eligible to  receive  any  remunera- 
tion ft^wn  sources  of  revenue,  li. 
121 ;  vacate  seats  by  accepting 
office,  123 

—  (private)  introduction  of  Bills  by. 
/S^  Bills 

—  objections  to  their  receiving  pay 
for  services  in  Parliament,  t.  70 ; 
It.  459;  are  not  delegates,  511 ; 
attendance  of,  in  House  and  at 
meetings  of  Parliamentary  leaders, 
412 ;  conferences  with  their  con- 
stituents during  recess,  i.  18 ;  de- 
sirous of  taking  part  in  debates, 
II.  400 

—  S.O.  relating  to,  li.  930 
Mercy,  exercise  of  prerogative  of,  i. 

664-569;  strictly  confined  to 
criminal  ofiences,  566 ;  wrongful 
exercise  of  prerogative  of,  269 

Merit,  motion  in  the  House  of  Lords 
for  order  of,  t,  690 

Middlemiss  v,  Atto^ney-G^ene^al,  I. 
496  n. 

Military  law,  i.  526 

—  authority  subordinate  to  civil 
power,  U.  737 

-^  reserve  funds,  discussion  on,  1.724 

—  secretary,  duties  of,  11.  750. 
See  also  Army 

Militia,  a  constitutional  force,  i. 
626;  dismissal  of  officers  of,  630; 
preparation  of  estimates  for,  739 ; 
how  controlled.  It.  C16.  See  also 
Army 


MIK 

Mill,  Mr.  J.  S.,  advice  to  House  of 
Commons,  t.  381 ;  u.  521 

Ministerial  co-operation,  it.  273; 
lead  in  both  Houses,  394 

—  defeats  in  Parliament,  to  what 
extent  they  should  compel  resig- 
nation, i.  144,  202-205,  207,  208, 
210,  216,  232,  243;  it.  498-^502; 
on  financial  propositions,  t.  797- 
806;  U.  603 

—  dissensions,  it.  169 ;  insubordina- 
tion, 266-272 

—  explanations,  it.  486  -490 

—  financial  propositions,  i.  797 

—  interregnum,  i.  162-168,  175, 
225,  334;  proceedings  in  ParHa- 
ment  during  a,  it.  613,  615 

—  measure  should  not  be  considered 
immediately  after  statement  of  its 
principles,  i.  790 

—  offices,  plurality  of,  il.  211 ;  read- 
justment of,  274 ;  exchange  of,  275 ; 
resignations,  284 ;  dismissals,  284 

—  oligarchy,  dangers  of,  i.  386 

—  responsibility,  origin,  early  indi- 
cations, progress  and  extent  of,  L 
2,  3,  91,  111.  118,  265,  273,  334, 
384,  417,  641 ;  U.  134,  142,  288, 
402,  471,  &c. ;  theory  of,  t.  135; 
for  the  dismi^tal  of  their  prede- 
cessors, 136,  l96,  329;  U.  262; 
when  first  acknowledged,  t.  264; 
for  acts  of  the  crown,  265,  266 ; 

''to  Parliament  and  no  oiher  tii- 
bunal,  497;  for  the  past  conduct 
of  particular  ministers,  641  ;  ti« 
481  ;  for  the  official  acts  of  their 
subordinates,  i.  495,  628  ;  U.  213; 
supremacy  over  officials,  U  629; 
trust,  385 ;  duty  of,  to  shield  the 
crown  from  personal  obloquy,  lb. ; 
in  control  oi  the  army  and  navr. 
627  J  J> 

—  statements,  it.  411,  480 
Muiisters,  early  recognition  of  their 

constitutiond  relation  to  the 
crown,  t.  77,  96 ;  under  the  Tudor 
monarchs,  it.  112;  under  Queen 
Mary,  lb.;  under  Edward  VL, 
Queen  Elizabeth,  and  Jamea  I., 
113;  scheme  to  introduce  into 
House  in  1679,  116;  first  succe«^ 
fully  introduced  by  William  HI., 
118, 130-132 ;  first  positive  decla- 
ration of  their  responsibility,  134 

—  their  appointment  and  ^ — *    ~' 
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by  the  crown,  i.  134,  816,  830, 
334 ;  U.  261,  271,  284  ;  opinions 
of  Parliament  considered  m  their 
appointment,  I.  82,  317 
Ministers,  entitled  to  a  fair  trial  ^m 
Parliament,!.  318;  accountable  to 
Parliament,  421 

—  importance  of  their  having  a  ma- 
jority, 11.  412,  486 ;  originally  sat 
m  Parliament  without;  responsi- 
bility, 105;  vacate  their  seats 
for  re-election  on  first  accept-' 
ing  office,  126,  331 ;  advantages 
attending  their  presence  in  Parlia- 
ment, 128,  134,  180;  necessity  of 
their  presence  in  Parliament,  290 ; 
cases  where  ministers  were  unable 
to  got  seats,  291;  scheme  proposed 
to  secure  seats  for  defeated,  296 

-^  their  lack  of  political  unity  at 
first,  11. 136 ;  their  political  agree- 
ment and  mutual  responsibility 
now  deemed  essential,  142,  204, 
273,  402 ;  internal  dissensions  be- 
tween, 276 

—  resignation  of  particular  minis- 
ters, M.  204,  603-611 ;  because  of 
eh  arges  or  complaints  a^inst  them, 
476, 479 ;  because  of  disagreement 
in  the  cabinet,  169,  273 ;  resigna- 
tion of  the  whole  ministry,  206, 
283,  492,  612  ;  before  meeting  of 
Parliament,  1.  244,  261 

—  not  of  the  cabinet,  U.  202,  403, 
408 

—  retaining  office  under  new  admin- 
istrations, 11.  283 

—  age  of  particular  ministers  on  first 
tsKing  office,  11.  176 

—  stipulations  or  pledges  with  the 
sovereign  or  Parliament,  how  far 
justifiable,  M.  184 ;  not  to  with- 
nold  advice  from  the  crown,  186, 
187;  the  channel  of  commimica- 
tion  with  the  crown,  1.  267 

—  with  sinecure  or  easy  ofiices,  their 
value  to  government,  U.  206,  207; 
plurality  of  offices  when  allow- 
able, 210;  case  in  Queensland 
where  they  acted  in  House  as 
members  of  privy  council  without 
office,  195 

—  their  salaries  and  allowances,  1. 
646,  679;  M.  226;  th^ir  official 
hospitalities,  22971.;  official  resi- 
dences, lb. ;  pensions,  231 


Ministers,  dismisssi  of  a  particular, 
without  cause  assigned,  11.  271, 
407 

—  readjustment  ofminkterial  offices, 
11.  274 ;  accepting ^ofl<ce  must  be 
re-elected,  322,'33 1-34(1;  proposed 
repeal  of  this  Jaw,  332  ;\exchange 
of  offices  not  to  vacate  seat  in  Par- 
liament, 3:^-340;  Canadian  law 
on  this  point,  342 

—  should  sit  in  both  Houses  to  re- 
present every  public  department, 
U.  300,  310 ;  proportion  of,  appro- 
priate to  each  House,  311;  who 
should  sit  in  the  House  of  Com- 
mons, 813, 31 8 ;  representation  by 
under-secretaries,  316 ;  should  en- 
deavour to  keep  the  two  Houses 
in  harmony,  466 

—  proposed  creation  of  new  mini^ 
terial  offices,  U.  298 

—  to  initiate  all  important  public 
bills  and  control  legislation,  11. 
866 ;  efiect  of  alterations  made  iu 
Parliament  to  government  bills, 
870;  should  be  able  to  carry  their 
measures  through  Parliament,  384; 
and  to  originate  suitable  measures 
without  the  help  of  Parliament, 
886 ;  position  or,  towards  private 
bills,  388;  should  have  the  con- 
trol of  all  business  in  Parliament, 
896 ;  must  co-operate  together  in 
Parliament,  403;  are  the  special 
guardians  of  the  privileges  of  Par- 
liament, 394,  466 ;  their  defeat  on 
bills,  &c.,  in  Parliament,  600 ;  on 
financial  questions,  602 ;  when 
papers  are  refused  by,  1.  443 

—  indiscreet  language  used  by  par- 
ticular ministers,  11.  411 ;  neglect 
of  duties  by,  483-484 

—  should  receive  the  implicit  confi- 
dence of  the  sovereign,  1.  335 ; 
when  the  right  to  dismiss  should 
be  exercised,  134;  sworn  to  keep 
the  sovereign's  counsel  secret, 
497 

—  their  executive  acts,  how  &r  con- 
trollable by  Parliament,  1.  416; 
procedure  upon  an  excess  or  abuse 
of  executive  authority,  466 ;  illegal 
or  oppressive  acts  of  particular, 
493, 4^>6,  498 ;  particular  ministers 
complained  of,  or  censured  by  Par- 
liament, U.  471-621 


050 


INDEX  TO  VOLUMES   I.   AND   H. 


Mm 

liinisters,  abeezioeof  particular  min- 
ister from  his  office,  or  Parliament, 
complained  of,  il.  483;  absence 
does  not  remove  the  right  to  free 
discussion,  1. 183 

—  impeachment  of,  1.  108 ;  11.  483 
^  immunity  of,  in  courts  of  law,  U 

494,498,499 

—  etiquette  of  new,  towards  old,  U. 
618;  complunts  against  ex-minis- 
ters, 619 ;  how  far  bound  to  give 
efifect  to  intentions  of  their  prede- 
cessors in  office,  517.  See  also 
Administration  in  Parliament, 
Ministry,  Ministerial  responsi- 
bilitjr,  Bills,  Cabinet,  Prime 
minister.  Privy  councillors. 
Questions,  Sovereign 

Ministry,  evils  of  a  weak,  1.  32 ;  of 
'  all  the  talents,'  121, 165 ;  dismis- 
sal of,  explanations  to  the  House, 
167;  in  acceptin^^  office,  become 
responsible  for  dismissal  of  pre- 
ceding ministry,  196;  delays  in 
forming,  320;  formation  of  a 
new,  330 ;  proceedings  on  resignar 
tion  of,  11.  613 ;  appointments  to 
office  by  outgoing,  lb. ;  interval 
between  resignation  and  appoint- 
ment of  successors,  616 ;  inter- 
views between  old  and  new, 
616 ;  custody  of  official  documents 
by,  617 

—  cases  of  retirement  from,  on  dis- 
agreement of  jwlicy,  11.  273,  277- 
282.  See  Ministers,  Privy  Ooun- 
cil.  Cabinet  Council 

Minorities,  representation  of,  1.  26, 
29 ;  articles  against,  29  n. ;  mino- 
rity administrations  in  House  of 
Commons,  196,  217, 219,  228 

Mint,  mastership  of,  11.  683 

Minutes  of  council,  rightful  limits 
of,  1.  464 ;  on  educational  matters, 
465 ;  preparation  of,  11.  700 

Mixed  commissions,  U.  448 

Mobilisation  of  the  army,  present 
scheme  for,  U.  760 

Monahan,  Chief  Justice,  case  of,  1. 
673  n. 

Monarchical  and  aristocratic  ele- 
ments, rights  of,  to  representation 
in  the  Commons,  1.  24 

Money,  only  to  be  applied  to  services 
sanctioncxi  by  Parliament,  11. 11; 
voted  by  Parliament  for  one  pur- 


NAT 

pose  not  to  be  expended  on  another. 

Money  bills :  by  private  members,  L 
693;  suggestions  from  the  House 
of  Lords  on,  lb. ;  imposing  public 
charges  have  caused  abuse,  694; 
new  standing  orders  regarding, 
695;  concerning  practice  in  the 
colonies,  806;  the  various  kinds 
of,  815 ;  speech  of  the  Speaker  on 
presenting,  821 

—  charges,  bills  involving,  1.  766; 
must  be  recommended  by  the 
crown,  lb, 

—  public,  S.O.  relating  to,  U.  925. 
See  also  Public  money 

—  resolutions  or  address  of  House  in 
fiivour  of  particidar  grants,  1.  699- 
701 ;  House  mav  increase  a  special 
grant,  702;  advances  of  public, 
726-730;  addresses  for,  766;  ml 
interim  advances,  787.  See  also 
Supply 

Montague,  Mr.  Justice,  case  of,  U. 
883 

Montford,  Simon  de,  1.  67 

Montreal  and  Kingston  Railway, 
charter  granted,  1.  607 

Morning  sittings,  8.O.  relating  to, 
11.  913 

Morrison,  Rev.  Dr.,  motion  rejected 
to  grant  a  pension  to  the  £unily  of 
the  Lite,  1.  682 

Motions,  for  papers  should  not  eon- 
tain  argumentative  matter,  1. 463 ; 
formal,  to  take  the  sense  of  Houss 
on  pecuniary  questions,  702 ;  pre- 
cedents concerning,  7CQ-709 ;  for 
reduction  of  expenoiture,  746 ;  pre- 
cedents, 746-748.  See  also  Reso- 
lutions 

—  for  bills  and  nomination  of  com- 
mittees, 8.O.  relating  to,  11.  916 

—  S.O.  relating  to  notices  of,  li.  916 
Mozambique,  consul  at^  case  of,  1. 

677 
Muir,  Palmer,  et  aL,  case  of,  1.  663 
Museum,  South  Kensington,  11.  717. 

See  also  British  Museum 
Mutiny  Act,  1.  622 


NATIONAL  Council,  attempt  of, 

to  select  officers  of  state,  1.  79 
—  debt,  1.  737 
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National  Ghdlery,  proceediDgs  to  de- 
termine site  of^  i.  426 

Navarino,  consideration  of  claims  of 
officers  engaged  in  battle  of,  1. 701 

Naviffation  scnools,  U.  711.  8ee 
Admiralty,  Army  and  Navy 

Navy  and  army,  prerogative  relating 
to,  1. 520-554 ;  enquiries  into  pro- 
motionsy  534-^36,  543 ;  naval  ac- 
counts, It.  57 

Negotiations  with  foreign  powers, 
when  communicated  to  Parlia« 
meut,  1.  357,  370  n.;  belong  ex- 
clusively to  the  executive  govern- 
ment, 370;  but  the  result  to  be 
submitted  to  Parliament,  371 

Negro  apprenticeship  in  the  colonies, 
i.423 

Nelson  and  Brand,  Chief  Justice 
Cockbum's  charge  in  case  of,  i. 
548^551 

Newcastle  ministry,  it.  163 

New  courts  of  justice,  motion  con- 
cerning, 1.  449 

—  works  not  to  be  undertaken  with- 
out sanction  of  Parliament,  1. 769, 
770 

—  rules,  see  Procedure 
Newport,  Sir  J.,  case  of,  I.  681 
Newspapers,  public  officers'  connec- 
tion with,  1.  442,  632  n. 

New  Zealand,  Anglican  church  in, 

I.  513 ;  responsible  government  in, 

II.  343;  Maori  representation  in, 
666  n. 

Nobility,  liberal  tendencies  of  the,  I. 
35 

Nomination  boroughs,  early  use  of, 
i.  13, 125 ;  U.  126 ;  effect  of  abo- 
lition of,  i.  16 ;  attempts  to  supply 
the  loss  of,  to  Government,  it. 
295 

—  of  ministers  by  the  Grown,  i.  324 
Norman  Gonquest,  effects  of  the,  1. 

56 ;  politv  then  established,  5^,  65 
North,  Lord,  his  administration,  i. 

138 ;  11.  144,  167 ;  his  idea  of  the 

kingly  office,  170 
North  Staffordshire  Railway  Go.  v. 

Heathcote,  1.  606  n. 
Notice    of   intended     questions    to 

ministers    in    the    Commons,  11^ 

423 ;  when  required  in  the  Lords, 

429 
Notices  of  motions,  S.o.  relating  to, 

11.916 


OFF 

OATHS,  in  Parliament,  legislaUon 
concerning,  1.  409 ;  of  privy  coun- 
cillors, U.  88 

O'Brien,  W.  S.,  case  of,  1.  558 

Officers  of  army  and  navy,  control  of 
the  crown  over,  1.  529 

Office-holders,  attempt  to  exclude 
from  the  House,  It.  114, 117 ;  evils 
of  exclusion  from  Uniied  States 
Gongress,  129 

Offices,  appointment,  1.  615-621  ; 
judicicd,  ol9 ;  prior  to  16f  8  mem- 
oers  did  not  vacate  their  seats  in 
accepting,  11.  108, 109 ;  necessity 
of  some,  with  light  duties,  205- 
208;  questionable  advisability  of 
sinecure,  208;  plurality  of^  210; 
political  tenure  of,  212;  creation 
of  new  political,  298 ;  of  proht, 
340 ;  agreement  to  accept,  vacates 
seat,  344 ;  judicial  and  ministerial, 
held  during  good  behaviour,  prin- 
ciples governing  tenure  of,  858 ; 
methods  of  revoking  tenure,  Ih, 

—  of  courts  of  law,  held  for  life,  1. 
630  n. 

Officials,  protection  to,  1.  495;  pub- 
lic, 609-688;  politicid  and  non- 
political,  612 ;  parliamentary,  027  : 
subordination  of,  to  a  political 
head,  629;  crown  has  absolute 
power  to  dismiss,  630 ;  must  not 
engage  in  politics,  631,  633,  649 ; 
fidelity  in,  632;  despatch  pro- 
hibiting offensive  letters  to  press, 
632  n. ;  advantages  in  their  ex- 
clusion from  political  strife,  11. 
129;  freedom  of  certain,  to  expre.«s 
their  opinions  in  Parliament,  212  ; 
those  subordinate  to  political  heads, 
213 ;  Parliament  should  not  inter- 
fere with  subordinate,  215 ;  but 
to  hold  ministers  responsible  for 
all,  215-217 ;  excepting  in  case  of 
personal  misconduct,  216;  prece- 
dents of  enquiry  into  conduct  of, 
lb. ;  residences  for  ministers,  229 ; 
permanent,  why  excluded  from 
Parliament,  319 

Official  papers,  discretion  in  with- 
holding from  Parliament,  1.  357, 
359;  extracts  given  in  certain 
cases,  357 ;  parliamentary  grounds 
for  ordering,  453;  submitted  to 
the  soverd^,  11. 263.  See  Officers, 
Civil  Service 
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OGrady,  Chief  Boron,  case  of,U.  865 
O'Eeefe,  case  of  Rev.  Mr.,  11.  449 
Open  question;*,  U.  403 

—  spaoes,  see  Forestal  inclosuree 
OpiuioQS,  legal,  for    the  executive 

government  considered  confidential 
documents,  1. 676;  verhal  opinions, 
expressed  in  debate  or  asMed  for, 
11.  426 
Oppoeition,  its  functions,  U.  416; 
leader  of  the,  417  ;  in  relation  to 
the  government,  418;  communi- 
cations between  the,  and  govern- 
ment, 86,  401,  419;  its  duty  on 
succeeding  to  office,  616 

—  members  of  the,  appointed  to 
offices,  1.  617,  619;  11.  437 

Orange  lodges,  proceedings  in  Parlia- 
ment concermng,  1.  423,  637 

Order  in  debate,  8.O.  relating  to,  11. 
917  ;  relating  to  closure  ol,  918 

—  in  the  House,  8.O.  relating  to,  11. 
919 

Orders  in  council,  proper  limits  of,  1. 
467,460-463;  U.  673;  illegality 
of,  issued  by  the  Stuart  sovereigns, 

I.  468 ;  when  they  require  the  sanc- 
tion of  Parliament,  461 

—  and  minutes  of  council  and  de- 
partmeutnl  regulations  under  con- 
trol of  Parliament,  1.  464 

Orders  of  the  day,  S.O.  relating  to, 

II.  914 

Ordinary  council,  1.  64 

Ordnance,  case  of  the  office  of  lieu- 
tenant-general of,  1.  670 

Orsini,  case  of  the  foreign  refugee,  1. 

227 
Overend,  Gumey  &  Co.,  the  Queen  v,, 

1.  676  n. 
Oxford  and  Cambridge  University 

Reform  Acts,l.  472 

PACKET  and  Telegraphic  Contracts 
S.O.  relating  to,  U.  926 

Palaces,  royal,  in  charge  of  the  Office 
of  Works,  11.  684 

Palmer,  Mr.,  case  of,  1.  703 

Paluier  v.  Hutchinson,  l.  496  n. 

Paiiiiernton,  Lord,  his  administra- 
tions, 1.  224,  234,  267,  268;  his 
long  official  career,  ll.  146;  his 
infringement  of  official  etiquette, 
266-270 ;  his  dismissal  from  office, 
268 

Paper  duties,  1.  716,  809-814 


PAB 

Papers,  when  cooununicated  to  Par- 
liament and  when  refused,  1.  439- 
443 ;  cost  of  furnishing,  to  Parlia- 
ment, 443;  concerning  private 
affairs,  lb, ;  parliamentary  reason 
must  be  given  for  ordering  official, 
463 ;  not  to  be  quoted  unless  in 
possession  of  House,  ll.  430 

Pitfdon,  prerogative  of,  1.  664; 
article  on,  666  n. ;  cases  of  Toomer, 
Scott,  Greenland,  Wager,  and 
Hall,  663  n. ;  precedents  uf  pro- 
ceeding in  Parliament  on  pardon- 
ing ofi'enders,  663-669 

Parliament,  its  origin,  1.  60,  66 
introduction  of  ministers  into,  9 
authority  of  the  crown  in,  19 
functions  of,  72,  381 ;  annually 
elected  and  assembled,  74,  406; 
duration  and  interval  of  its  sessions, 
74,  96,  386 ;  triennial  and  sept^i- 
nial  parliaments,  11.  107 ;  advises 
the  crown  on  formation  of  a 
ministry,  1.  317 ;  may  advise  the 
crown  in  any  matter,  414;  and 
enquire  into  all  administrative 
acts,  416 ;  a  new,  not  necessarily 
convoked  'without  delay,'  209; 
should  sust'iin  the  crown  in  a 
foreign  war,  864 ;  what  constitutes 
Parliament,  386 

—  may  not  interfere  with  the  dis- 
missal of  a  minister,  ii.  271 ;  right 
of,  to  investigate  into  abuse  of 
appointments  or  dismissals  from 
office,  1.  660,  666, 667 

—  its  constitutional  relations  to  the 
crown,  1.  386 ;  may  regulate  the 
succession  to  the  crown,  66 

—  representation  of  all  departments 
therein,  1.  628;  11.  300;  should 
be  in  both  Houses,  809 

—  proceedings  in,  during  absence  of 
ministers,  11.  613,  616 

—  should  not  legislate  on  matters 
proper  for  negotiation,  1.  370; 
mterference  by,  in  details  of  go- 
yernment,  419,  420,427;  informa- 
tion given  to,  or  withheld  from, 
439,440 

—  summoning  and  prorogation  of,  1. 
387 

—  dissolution  of,  when  justified,  L 
206,  22ii,  814  ;  cases  of,  from 
1782-1880,  263-268.  See  aleo 
Dissolution  of  Parliament 
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Parliament,  Houaes  of,  appointment 
of  their  ofBcers  and  servants,  1. 
627  ;  their  salaries  and  contingent 
expenses,  661,  663 ;  motions  to  re- 
duce contracts  on  Houses  of,  489 

•—  may  not  communicate  directly 
with  foreign  powers,  1.  362;  or 
with  other  legislative  bodies,  364 ; 
but  through  the  executive,  Ih, 
See  also  House  of  Commons ;  Lords, 
House  of;  Votes  of  thanks. 
Jurisdiction  over  private  corpora- 
tions, 451,  452 ;  control  of,  over 
minutes  of  council,  and  depart- 
mental regulations,  464;  supreme 
trustee  of  endowments,  472  ;  con- 
trol of,  over  army  and  navy,  524, 
520 ;  functions  of,  over  courts  of 
justice,  571 ;  cannot  entertain  mat- 
ters that  are  in  province  of  jury, 
573  n. ;  U.  854 ;  legal  opinions  not 
submitted  to,  1.  576;  votes  of 
thanks  by,  593-597 ;  power  to  dis- 
8ol\e  corporations,  603;  address 
of,  for  contingent  expenses,  661 ; 
salanes  ot  employ^  in  both 
Houses,  661-666;  is  empowered 
to  alter  judicial  tenure  of  office, 
U.  877 

Parliamentary  government,  defined, 
i.  1 ;  to  what  it  owes  its  success, 
17 ;  its  peculiar  advantages,  46 ; 
its  defects  and  dangers,  19-24; 
limits  of  control,  420;  it.  413, 
520;  how  it  is  conducted,  288; 
proceedings  between  the  two 
Houses,  i.  389 ;  facility  of,  390-400 

Parsons  v.  King,  Holt,  JU  554  n. 

Partition  treaties,  case 'of  the,  1. 106 

Party  government,  defined,  1.  9, 
10  n. ;  origin  of,  9, 1 1 1 ;  necessity 
for  party  organisation,  ti.  402 ; 
decline  of  party  control,  413 

Patent  of  Office,  issue  of,  U.  610 

Patriotic  Fund,  Commisaion,  ti. 
444 

Patronage,  in  the  hands  of  an  out- 
going administration,  1.  209  ; 
ministerial.  It.  529-534 ;  abuse  of, 
i.  610;  how  dispensed,  616;  U. 
529 ;  extent  of,  in  Great  Britain,  t* 
622,  673 

Paymaster-General,  application  of 
funds  in  his  hands,  it.  12, 19 ;  his 
casli  account,  25;  his  office  de- 
scribed, 560 


PIT 

Payment  of  members  of  Parliament, 
t.  70,71 

Pence,  right  of  making,  and  declaring 
war»  t.  351-355 ;  now  far  subject 
to  Parliament,  351 

Peel,  Sir  R.,  remarks  on  Reform  Bill, 
i.  23  n. ;  bis  administrations,  134, 
195,  212,255,  256;  motion  con- 
cerning statue  of,  450  ;  and  ab- 
rogation of  the  com  laws,  it. 
381 

Peerages,  creation  of,  t.  592 

—  life  peerages,  t.  593.  See  also 
Lords 

Peers,  their  interference  at  elections, 
i.  11 ;  case  of  names  of,  struck  off 
voters'  list,  11  n. ;  administrative 
capacity  of,  36;  indifference  to 
legislative  duties,  41 ;  privilege  of, 
to  audience  vidth  the  sovereign, 
116,  266,  334;  it.  250;  creation 
of,  1.  592;  disqualified  to  sit  in 
House  by  banlnruptcy,  503;  dis- 
qualified for  holding  certain  offices, 
U.  328 

Pelham  administration,  it.  159 

Pensions,  how  granted,  i.  654-658 ; 
the  grant  of,  restricted  by  Parlia- 
ment, 656 ;  on  the  civil  list,  lb, ; 
in  army  and  navy,  658;  to  ex- 
ministers,  it.  231 

Pensioners  (certain)  ineligible  for 
the  House  of  Ck)mmons,it.  122, 
123.     See  also  Public  officers 

Perceval,  Mr.,  his  administration,  i. 
161,  254;  assassination  of,  162; 
objection  raised  to  pecuniary  pio- 
vision  for  family,  169;  appoint- 
ment of,  to  chancellorship  duchy 
of  Lancaster,  668 

Permanent  grants,  i.  737 i 

Pesth.  consulship  at,  case  of,  i.-677  n. 

Petition  of  fight,  procedure  on,  i. 
343-348 

Petitions,  S.O.  relating  to,  it.  929 

—  for  aid  to  be  recommended  by  the 
crown,  i.  691,  699.     See  Supply 

Peto,  Sir  M.,  and  London,  Ohatnam, 
and  Dover  Railway  Company,  i. 
452 

Phillips'  insurance  case,  i.  658  n. 

Pitt  (Lord  Chatham),  his  adminis- 
trations, U.  161, 165 

Pitt,  W,,  his  administrations,  i.  119, 
143,  153 ;  nlan  of  parliamentary 
reform,  126;    lists  of  defeats  of. 
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144  n. ;  remarks  on  retirement 
of  ministers^  149  n. ;  resigns  office, 
but  acts  as  chancellor  of  eichequer 
till  appointment  of  his  successor, 
147;  death  of,  154 

Place  Bills,  U.  121 

Placemen  in  the  House  of  Oommons, 
11.105,  114,120,122 

Pledges  between  ministers  and  the 
crown,  11. 185 ;  between  members 
and  their  constituents,  511 

Poland,  affairs  of,  1.  877,  878,  702 

Police  force,  complaints  against,  !• 
678 

Polignao,  Prince,  case  of,  1. 876 

Political  unanimity,  an  established 
principle,  U.  142 

—  and  non-political  offices,  1.  612 
Poor  Law  Bills,  1.  209 

-»  Law  Board,  its  origin  and  func- 
tions, 11.  829 

Portland,  Duke  of,  his  administra- 
tions, 1.  142,  157 

Portsmouth  and  Chatham  dockyards, 
contracts,  l.  771 

Portuguese  Slave  Trade  BUI,  pro- 
ceedings on,  1.  870 

Postmaster-General,  without  a  seat 
in  Parliament,  U.  291 ;  his  office 
described,  598 ;  opening  letters  by 
the,  1.  482 

Poet  Office  Department,  u.  598-606 ; 
money  order  system,  601 ;  Sunday 
labour  question,  1.  425;  U.  608 ; 
controlof  telegraphs,  604;  exercise 
of  the  franchise  by  officials  therein, 
1.  684 ;  contracts  controllable  by 
ParUament,  491,  771,  776,  779. 
See  aUo  Contracts 

Pottinger,  Sir  H.,  case  o^  !•  591 

Prerogative,  detined,  l.  888;  how 
far  It  la  controllable  by  Parliament, 
884 

—  government  defined,  1.  4 ;  its 
downfall,  95 

—  Court,  alleged  abuses  in,  1.  678 
President  of  the  Council,  U.  686 
Press,  9ee  Newspapers 

Prime  Minister,  origin  and  develop- 
ment of  the  office,  11.  146,  152, 
171 ;  his  control  over  and  position 
towards  the  cabinet,  178,  284, 
244 ;  his  supremacy  and  power, 
245,  265,  271,  288,  526;  his  re- 

Xation,  death,  or  removal  from 
e,  dissolves  the  ministry,  244, 
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288 ;  the  free  choice  of  the  sove- 
rdgn,  1.  827 ;  selected  by  his 
colleagues  in  office,  826;  wno  is 
eligibfe  for  the  office,  U.  175 ;  with 
what  office  usually  hdd,  176 ;  may 
be  of  either  House,  175 
Prime  Minister,  is  permitted  to 
choose  his  own  colleagues,  1.  825, 
881;  11.178,283 

—  the  channel  of  communication  be- 
tween ministers  and  the  Crown,  L 
886;  U.  248,  259;  his  dutv  to 
keep  the  sovereign  informed  or  the 
debates  in  ParUament,  265;  his 
privilege  in  debate,  400 ;  patron- 
age of  529-584 

Prince  Consort,  position  and  duties, 
1.  299.     See  also  Albert 

Prison  Acts,  rules  pursuant  to,  1. 
475 

Prisoners,  treatment  of,  1.  584 

Private  affairs  of  persons  or  com- 
panies not  to  be  interfered  with 
Dv  Parliament,  1.  451 

—  Bills,  effect  of  prorogation  on,  L 
888;  legislatk>n  o(  401-406; 
position  of  ministers  towards,  li. 
888 

chairman   of  committees  on, 

proposal  that  they  should  receive 
salaries,  U.  459 

—  companies  and  Parliament,  1. 451 

—  rights,  doctrine  of  sacredness  of, 
in  the  United  States,  1.  451  n. 

—  and  coniideotial  papers  and  cor- 
respondence between  ministers  and 
members  on  public  matters  not  to 
be  considered  as  official  documents, 
1.  441,  859 ;  U.  628 

—  secretary  to  the  sovereign,  1. 294 ; 
to  minifeters,  U.  208 

Privilege,  resolutions  of  either  House 
in  claims  of,  1.  408 

Privy  Council,  its  origin,  1.  59,  84 ; 
its  connection  with,  and  reepomd- 
bility  to  Parliament,  75;  U.  90; 
its  growing  powers  under  preroga- 
tive government,  1.  76, 81, 87,  92; 
U.  79;  regulated  by  Parliament, 
1.  79 ;  its  functions,  79,  86,  90  ; 
under  parliamentary  government, 
U.  79;  of  whom  composed,  81 ; 
first  assumption  of  title  of,  1.  84 ; 
no  longer  adeliberative  body  ,11. 86 ; 
its  history  after  the  restoration,  94 ; 
confidential  negotiations  between, 
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and  opposition,  85  ;  Sir  W.  Tem- 
ple's scheme  of  administration  for, 
98 
Privy  Council^  department  of  the^  U. 
672-687;  meetings  of  council, 
674-676 ;  committees  of,  676, 681 ; 
colonial  appeals  to,  677 ;  judicial 
committee,  677,  678  ;  its  juris- 
diction over  colonial  judges,  888 

—  none  to  attend  meetings  of  the, 
unless  specially  summoned,  1.  84 ; 
infringement  of  this  rule,  11.  138  ; 
meetings  and  ceremonials  at,  87, 
88 

—  decisions  of,  questioned  in  Parlia- 
ment, 1.  449 

—  committees  of  the,  1.  60;  U.  88, 
92,  95,  639.  See  aUo  Cabinet 
Council,  Minutes  of  council,  Orders 
in  council 

—  councillors,  early  impeachment 
of,  1.  80;  their  appoiutment  and 
responsibility,  80,  107,  116,  828, 
827,  334 ;  their  qualifications  and 
oath  of  office,  U.  80,  82,  83 

struck  ott'the  roll,  11.  80, 140 

must  keep  the  king's  counsel 

secret,  1. 497  ;  11.  84 
when  they  first   sat   in  the 

House  of  Commons,  U.  108 

dismissal  of,  1.  316 

Priyy  iSeal,  his  extra  official  duties, 

U.  205,  office  described,  803 
Prize-money,  distribution  of,  1. 531ii., 

591  n.,  701,  728;  11.238 
Procedure,  new  rules  of,  their  origin, 

U.  398.    See  also  Standing  Orders 
Proclamations,  their    constitutional 

limits  and  enforcement,  l.  460.  See 

oho  Orders  in  council 
Promotions.    See  Army  and  Navy, 

Public  officers 
Property,  the  basis  of  representation, 

1. 10 ;  influence  of,  12 
Prorogation  of  Parliament,  first,  1. 

74  n. ;  effect  of  a,  387,  388 
Prosecution,  mode  of  conducting,  in 

case  of  Overend,  Gumey,  Sc  Co.,  1. 

576  n. 
Protests  from  peers  on  Reform  Bill 

(1867),  1.16  11. 
Provisional  legislation,  cTowth  of, 

1.  484;  simplifies  parliamentary 

legislation,  485;  the  system  of, 

470-488 ;  when  submitted  to  Par- 
liament, 471 ;  advantages  of,  485 ; 


PUB 
list  of  Acts  confirming,  Jb, ;  pe|r- 
sons  aggrieved  by,  486 ;  defects  in 
the  system,  487 

Public  accounts,  form  of  the,  11*  71 ; 
audit  of  the,  47,  564-569.  See 
also  Exchequer 

8.O.  relating  to,  U.  928 

standing  committee,  its  origin 

and  functions,  U.  67-78 ;  first  ap- 
pointment of,  71 ;  selection  of  its 
members,  72;  reports  of,  54-57, 
73-77 

commissioners,  1.  72 ;  U.  580 

—  and  Private  Bills,  procedure  on,  l. 
391-405;  8.O.  relating  to,U.  920 

—  business  in  Parliament  controlled 
by  ministers,  11. 394 ;  its  increasing 
and  unmanageable  extent,  401 

—  charge.  See  Supply,  Qrant,  Mo- 
tions 

—  contracts,  1.  488 

—  departments,  report  of  committee 
on,  1.  438;  legislation  by,  470- 
500 ;  representation  of,  in  Parlia- 
ment, 628;  may  not  give  away 
stores,  725 

—  lands,  sale  or  exchange  of,  under 
parliamentary  control,  U.  24 

—  moneys,  parliamentary  control 
oyer  grant  and  appropriation  of,  1. 
722;  over  its  issue  and  expendi- 
ture, U.  1, 11 

control  over  its  issue  and  ex- 
penditure. See  Exchequer  and 
Audit,  Treasury 

proceedings  to  give  effect  to  a 

parhamentary  grant,  11.  8 

unauthorised  expenditure  of, 

11. 15 ;  discretion  of  gt>vemment  in 
emergencies,  lb, 

increasing  strictness  of  Parlia- 
ment over  the  public  expenditure, 
U.  23,  66.  See  aieo  AddresNB, 
Bills,  Supply,  Taxation 

committee  of  (1857),  1.  433  ; 

U.  70,  562,  566 

S.O.  relatmg  to,  11. 925 

—  officers,  bound  to  give  informa- 
tion to  Parliament,  1.  444 ;  ri^hta 
of  the  crown  in  the  appoint- 
ment, remuneration  and  control 
of,  609 ;  how  far  controllable  by 
Parliament,  659,  666,  668-688; 
of  appointments  to  office  by  an 
outgoing  ministry,  11.  513 

political  and  non-political  ap- 
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pointmentB,  1.  612,618; 
297 


U.  212, 


Public  officers,  advantages  of  a  per- 
manent civil  service,  i.  618;  11. 
212,  217,  321 

—  —  promotions,  how  regulated,  1. 
619,621,649;  11.656,779 

competitive  examinations,  1. 

623,  676 ;  U.  534 
allsubordioate  to  some  political 

head.  1.629;  11.  213 
for  what  cause  they  may  be 

dismissed,  1.  630,  635  ;  U.  557 

—  —  (permanent)  protected  from 
liability,  for  official  acts  against 
the  law,  1.  495;  11.  215;  should 
abstain  from  interference  in  poli- 
tics, 1.  633;  U.  212;  are  not  re- 
sponsible to  Parliament,  215;  are 
excluded  from  Parliament,  129, 
819;  if  allowed  to  sit,  should  not 
oppose  the  Government,  321 

their  exercise  of  the  franchise, 

1.632 

—  —  attempts  to  exclude  them  from 
the  House  of  Commons,  11.  114, 
120;  who  may  now  sit  therein, 
125;  must  sit  in  a  political  or 
representative  capacity,  297-319 ; 
law  regulating  tneir  presence  in 
Parliament,  821  ;  law  requiring 
re-election  on  acc>epting  a  minis- 
terial office,  322-331;  recent 
modification  thereof,  339 ;  colonial 

Practice,  342 ;  what  constitutes  a 
isqualifying  acceptance  of  office, 
343 

salaries,  how  regulated,  1. 646  ; 

increase  or  reduction  of,  648;  of 
parliamentary  officers  and  servants, 
661-666 ;  ot  revenue  officers  pay- 
able out  of  receipts,  736  ;  11.  26 

—  pensions  and  retiring  allowances, 
1.  637,  655,  679,  680 ;  11.  551 

—  compensations  upon  abolition  of 
office,  U.  551 

—  offices,  furniture  for,  11.  591.  See 
also  Patronage,  Treasury 

—  opinion,  in  relation  to  Parlia- 
ment, 1.  17,  18;  on  questions  of 
foreign  policy,  356  n. ;  in  regard 
to  conduct  of  judges,  and  other 
public  officers,  U.  861 

—  petitions,  s.o.  relating  to,  11. 
929 

—  property,  taxation  of,  11.  587 


REO 
Public  prosecutors,  proposed  appoint- 
ment of,  U.  825 

—  revenue,  sources  of,  1. 732 ;  when 
insufficient,  733 

—  Schools  Act,  powers  of,  1.  478 ; 
commissioners  of  public  schools, 
powers  of,  479-481 

—  service,  fidelity  in,  1.  632.  See 
also  Civil  Service,  Officers,  Public 
officers 

—  Works  Loan  Commissioners,  1. 
726,  789 ;  U.  440  n. 

Purchase  of  lands  by  a  department, 
from  proceeds  of  sale  of  other  pro- 
perty, condemned,  U.  24 

Pyx,  trial  of  the,  11.  537 


QUARTERMASTER^ENERA.L 
duties  of  the,  U.  750 

Quartermasters,  of  the  army,  en- 
quiry into,  1.  546 

Queen,  See  Crown,  Sovereign,  Vic- 
toria 

Queen  ».  Lords  of  the  Treasury,  i. 
496  n. 

Queen  Anne*s  Bounty  Board  Bill,  U. 
308 

Queen's  Advocate-General,  U.  467, 
824 

—  counsel,  1.  60 

—  messengers,  11.  615 

—  plates,  11.  851  n. 

—  remembrancer,  11.  841 

—  seijeants,  U.  324 

Queen's  speech,  address  in  answer  to, 

S.O.  relating  to,  U.  914 
Queen's  University,  Ireland,  charter, 

case  of  the,  1.  600 
•Queensland,  case  of  Judge  Barry,  11. 

890U896 
Questions  to  ministers,  11.  421-430  ; 

to  law  officers,  425 ;  answers  to, 

428 ;  to  private  members,  427 

—  to  members,  8.O.  relating  to,  11. 
916 

RAILWAYS,  transport  of  troop© 
and  stores  over,  1.  532 ;  ALmalga- 
mation  Bills,  403 ;  passenger  duty, 
motion  to  reduce,  7 19;  motion  to 
aid,  in  Ireland,  708 

Rates,  local,  on  public  property,  11. 
587 

I^o<^P^>  fifi'PMi  to  ^  V^^^  ii^to  the 
exchequer,  1.  734 ;  brought  under 


INDEX   TO   VOLUMES    I     AND   II. 


967 


REC 
more  immediate  control  of  Par- 
liament, 734-737 
Recorders  not  disqualified  to  sit  in 

Parliament,  11.  826 
Bed  Sea  and  India  Telegraph,  case 

of  the,  1.  782 
Redress  in  the  abuse  of  executive 

authority,  1.  466 
Reed's  case,  of  appointment  in  navy, 

1.  667  n. 
Reform,  probable  consequences  of 
further,  1.  21, 146 ;  dapijers  of  de- 
mocracy on  the  constitution,  23 ; 
Mr.  Pitt's  scheme  of,  126 
Reform  Bill  (1830),  effects  of,  1. 
131 ;  report  of  committee  on,  188 ; 
when  introduced,  lb. ;  difficulties 
of  carrying,  in  the  House  of  Lords, 
190, 191 

(1882),  effect  of,  1.  20,  131, 

136 

(1862),  on  the    vacation    of 

seats,  U.  333 

(1864),  proposed  that  re-eleo- 

tion,  on  accepting  office,  be  done 
away  with,  U.  334 
(1868),  defeat  of  the  Govern- 
ment on,  1.  229-233 

(1869),  11.  3:56 

(I860),  U.  336 

(1866),  i.  233,  235 ;  11.  336 

(1867),  protest  from  peers  on, 

1.  16  n. ;  effect  of,  21,  29-31 ;  U. 
837-339 
Regency  question,  1.  340 
Relations  between  both  chambers,  1. 

37 
Rendlesham  v.  Tabor,  case  of,  1. 11  n. 
Reports  of  officials  to  departments 

are  confidential,  1.  442 
Representation  in  Parliament,  true 
basis  of,  1.  10, 11 ;  choice  of  local 
celebrities  for,  16;  of  the  landed 
interests,  26 ;  statistics  of,  26;  of 
minorities,  29;  authorities  on, 
28  n.,  29  n. ;  origin  of  present 
system,  61  n.,  66;  new  schemes, 
71,  74 
of  permanent  boards,  tempo- 
rary commissions  and  trusts  in 
Parliament,  U.  306,  309 

by  imder-secretaries,  U.  816. 

See  also  Parliament 
Residences,  official,  for  ministers,  U. 

229,280 
Resignatiod  of  ministers,  see  Ministers 
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Resolutions  of  either  House,  effect  of 
a  prorogation  of  Parliament  on, 

I.  388 ;  how  far  binding,  407-412 ; 
proceeding  by,  instead  of  by  Bill, 

II.  388.     See  al»o  Motions 

—  abstract,  1.411 

—  in  favour  of  particular  taxes,  1. 
713 

—  in  favour  of  monev  grants,  1.  699 

—  Government  Bills  mtroduced  upon 
11.386 

Responsible  government  in  the 
colonies,  U.  342,  640 

Responsibility,  superiority  of  concen- 
trated, U.  224 

—  of  ministers.  See  Ministers, 
Ministerial  responsibility 

—  of  ex-ministers,  11.  481 ,  619 
Returns,  cost  of  furnishing,  1.  448. 

See  Papers 

Revenue,  public,  control  over,  U. 
2-27;  how  derived,  1. 732;  when  in- 
sufficient, 733 ;  gross  receipts  paid 
into  the  Exchequer,  784-737 ;  how 
to  estimate  the,  788,  820 

Revenue  officers,  their  rights  to  the 
franchise,  1.  632 ;  11.  382 ;  their 
salaries  paid  out  of  receipts,  1.  736 ; 
U.  26 

Reversions,  Bill  to  abolish,  1.  422 

Review  of  successive  phases  through 
which  the  constitution  has  gone, 
U.619 

Revolution  of  1688,  its  effects,  1.  3, 
4,  8,  34,  102,  263  ;  11.  101 

Rewards,  prerogative  in  granting,  1. 
689-  697.    See  also  Honours 

Rights,  popular,  when  first  attained, 
1.73 

Riot  Act,  1.  649 

Ritual  commission,  1.  606 

Riviere  des  Prairies,  tolls,  1.  607 

Robinson,  Yice-Admiral,  case  of,  U. 
272 

Rockingham  Administration,  1. 139, 
263;  11.  166,  167 

Roman  Catholic  question,  1.  123, 
146, 162,  166,  184 ;  U.  404;  Bill 
to  remove  civil  disabilities  in  the 
army  and  navy,  166,  167,  See 
also  Catholic  question 

Ross,  Captain,  case  of,  1.  768  n. 

Royal  Academy  and  Parliament,  1. 
462 

—  charters,  1.  698-608 

—  functions,  delegation  of,  1.  888 ; 
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in  abeyance,  839:  proceedings  to 
supply  defect  in,  340, 34 1 ;  income, 
349,  350 ;  pardona^  556 ;  proclam- 
ations, $ee  Orders  m  council ;  eign 
manual,  336 ;  when  dispensed  witn, 
337 ;  Teto  upon  Bills,  407.  See 
also  Household 
Royal  grants  must  be  brought 
under  notice  of  ministers,  1.  83, 84 

—  household,  oflicials  of,  U.  296, 851 

—  orders    authorising   expenditure, 
11.  8 

—  palaces,  furniture  for,  U.  592.  Sei 
al$o  Palaces 

Rule  and  authority,  the  source  of,  1. 2 
Russell, Lord  J.,  ms  administrations, 
1.  217,  234,  257,  268 ;  his  leader- 
ship of  the  Commons,  U.  457 ;  his 
refusal  to  accept  restrictions,  by 
members,  on  ministers'  freedom 
of  tendering  advice  to  sovereign, 
187 ;  his  retirement  from  the 
Abeideen  ministry,  1. 223 ;  U.  282; 
and  from  the  Palmerston  ministry, 
479 


ST.  KATHERINE»S  HOSPITAL, 
motion  concerning,  1.  477 

Salaries  of  officials,  1.  646, 648, 661- 
667,  679,  680,  683,  684,  736;  in 
revenue  departments,  U.  26;  of 
ministers,  225-228;  necessity  for 
adequate,  226 ;  Burke's  opinion  on, 
227.  See  also  Minieters,  Parlia- 
ment houses,  Public  officers 

Sale  of  government  stores,  1.  645, 
725 

Sanderson,  Oh.  Justice,  case  of,  II.  885 

Scheldt  expedition,  1.  267 

Schools,  withholding  royal  assent  to 
endowed,  schemes,  1.  473.  See 
also  Universities 

Science  and  Art  Department,  11. 
709-722 ;  technical  instruction, 
712;  South  Kensington  Museum, 
714 ;  report  of  department  for 
1884-5,720 

Scire  facias,  writ  of,  U.  858 ;  when 
it  may  be  used  in  a  colony,  890 

Scotland,  government  of,  11.  838- 
^'42 ;  office  of  secretary  for,  470, 
839  ;  office  of  lord  advocate,  840 ; 
queen's  and  lord  treasurer's 
remembrancer,  841  ;  solicitor- 
general,  840;   queen's  lord  high 


SEN 
commissioner  to  general  assembly 
of  Ohurch  of  Scotland,  841.    See 
also  Secretary 

Scott  o.  the  Queen  (petition  of  right), 
1.  344n. 

Scott's  case  of  pardon,  1.  •Sd.S  n. 

Seal,  great  and  privy,  their  custody, 
1.  82  ;  11.  285, 805 ;  delivery  of  the, 
610 

Seats,  vacation  of,  U.  331-340 

Second  chamber,  advantages  of,  1. 
40;  articles  for  and  against,  Ih,  n. 

Secret  service  fund,  U.  21-23 ;  allow- 
ance to  under  foreign  secretary  for 
administering,  613 

—  societies  in  the  army  discouraged, 
1.537 

—  dispatch,  premature  disclosure 
of,  1.  228 

Secrets  of  state  not  to  be  divulged 
without  leave  of  the  sovereign, 
U.  84,240 

Secretariat  of  sUte,  11.  606-615; 
mode  of  appointment  to,  609; 
presence  in  Parliament,  61 1 ;  under- 
secretaries,- 612-615 

Secretary  of  State,  office  of,  1.  91, 
269  ;  U.  606 ;  the  channel  of  com- 
munication with  the  sovereign, 
1.  269,  270;  his  relation  to  the 
cabinet,  U.  148, 149 

—  at-war,  U.  726 

—  for  the  colonies,  U.  637 

—  for  foreign  affiiirs,  11. 620 ;  how  he 
communicatee  with  the  sovereign 
on  official  business,  264 

—  for  the  home  department,  U.  616 
--  for  India,  11.  648 

—  for  war,  U.  725 

—  for  Scotland,  creation  of  ofHoe, 
U.  468-471 ;  jurisdiction  of,  839  ; 

—  of  the  treasury,  1.  622 ;  U.  464 ; 
the  joint  secretaries  of  the,  555 ; 
parliamentary  secretary,  556 ; 
nnancial  secretary,  461,  557 

Select  committees,  not  to  assume 
administrative  fnnctions,^  1.  419; 
utility  of,  within  constitutional 
limits,  428;  precedents  of  their 
appointment  and  procedure,  482- 
439;  payment  of  witnesses  before, 
664 

8.O.  relating  to,  U.  927 

Septennial  Parliaments,  U.  107 
Sentence,  remission  of,  when  Parlia* 
ment  may  interpose,  t.  561 ;  en- 
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quiriee  of  miniBtere,  662 ;  memorialfl 

to  Parliament  in,  668 
Shelburne    administration^    I.    140, 

263;  U.  168 
SlitOy  enquiry  on  erection  of,  into  a 

free  port,  i.  877 
Simon  de  Montfort,  i.  67. 
Sinecure,  ministerial  offices,  U.  206 ; 

questionable  advisability  of,  208 
Sinking  funds,  particulars  regarding 

several,  1.  737  n. 
Sittings  of  the  House,  S.o.  relating 

to,  11.  911 
Smith,  Baron  W.,  proceedings  against, 

1. 674  n.,  679 
Soldiers,   authority   for   dismissing 

private,  1.  530  n. 
Solicitor-General,  office  of,  11.  818- 

824 
Solicitor  to  the  Home  Department, 

1,671 

—  to  the  Treasury,  11.  659 
Somers,  Lord,  impeachment  of,  1. 

106 

Sound  dues,  levy  of,  1.  378 

South  American  Confederacy,  pro- 
posed address  to  recognise,  1. 376  n. 

South  Kenbington  Museum,  estimates 
for  purchase  of,  1.  756;  the  Cen- 
tral Kepositorj  of  Art,  U.  716 

Sovereign,  on  the  office  of,  1. 269-382 

—  personal  irresponsibility  of  the,  !• 
261,  343,  347;  his  impersonal] tv, 
275 ;  since  the  revolution,  U.  17f  ; 
bis  powers  in  Anglo-Saxon  times, 
1.  60,  66;  elected  by  the  Witan, 
52 ;  and  retained  the  elective  form 
till  reign  of  Edward  I.,  when  it 
became  vested  in  the  heir,  66, 262 ; 
his  powers  after  the  Conquest,  61 ; 
under  prerogative  government, 
89;  his  office  abolished,  08 

—  full  statutory  style  and  title  of,  1. 
259  fi. ;  supremacy  of,  lb, ;  oath  of, 
260;  on  the  office  of,  260,  276,  8  )9 

—  with  whom  he  may  advise,  1.  116, 
334 

—  must  always  be  attended  by  a 
minister,  1. 270 ;  always  act  through 
a  minister,  lb, ;  U.  253 

—  his  personal  acts  in  government, 
1.  275,  326 ;  personal  acts  of,  not 
under  the  cognisance  of  law  or 
Parliament,  274,  348 ;  interference 
in  details  of  government,  11.  171 ; 
personal    irresponsibility    of,    1. 


SPE 
261.  264,  848,  847 ;  his  subjection 
to  the  law,  261 ;  justice  and  laws 
enacted  in  his  name,  271 
Sovereign,  may   employ    a  private 
secretary,  1.  294 

—  constitutional  position  defined,  1. 
158,305,835;  11.261 

—  ceremonial  functions,  1.  809 ; 
social  pre-eminence,  310;  Lord 
Brougham,  Earl  Groy,  and  Earl 
Derb:f,  on  the  office  of,  311,  313 

—  political  influence,  1.  316;  to  be 
consulted  in  all  state  affairs,  and 
must  have  a  veto  on  all  acts  of 
government,  336 ;  U.  257 ;  and  on 
all  Bills  before  Parliament,  390 

—  his  political  neutrality,  u.  249, 
254 ;  mediates  between  contending 
parties,  263;  must  not  encroach 
on  the  independence  of  Parliament, 
251 ;  justifiable  interference  of, 
with  Parliament,  252;  constitu- 
tional restraint  upon  interference, 
264 ;  foreign  communications 
with,  267,  278 

—  appointment  and  dismissal  of  his 
mmisters,  1.  316,  323,  332 ;  right 
to  nominate  ministers,  318;  per- 
sonal inclinations  in  choice  of 
ministry,  323,  332 ;  may  summon 
anyone  to  the  privy  council,  or  dis- 
miss a  member  from  it,  323 

—  communications  with  his  ministers, 
11.  248;  receives  cabinet  minutes 
and  official  papers,  257,  203,  641 ; 
though  not  at  cabinet  meetings 
has  the  right  to  invite  ministers  to 
consider  any  legislation,  257 

—  royal  si^  manual,  1.  336;  11.  8 

—  delegation  of  royal  functions,  t. 
338 ;  abeyance  thereof,  339 

—  absence  from  the  realm,  1.  338 

—  as  a  witness,  1.  349 ;  as  a  church- 
warden, lb, 

—  his  prerogatives  stated,  1. 383,  <^c. 

—  etiquette  in  writing  to,  1.  336, 
See  also  Crown,  Cabinet,  King, 
Ministers,  Parliament,  Prime  Min- 
ister, Speech  from  the  throne, 
Victoria 

Speaker  of  the  House  of  Commons, 
the  crown  addressed  on  his  behalf, 
1.  602, 666  ;  his  duty  in  regard  to 
supplv  grants,  786,  816;  his 
speech  on  presenting  money  Bills 
for  the  royal  assent,  821 
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Speaker,  S.o.  relatiiig  to,  U.  9dO 
Speaking,  priority  in,  11.  400 
Speech  from  the  throne  deacribed, 
U.  d55-H66 ;  ministers  responsible 
for,  Sf)7 ;  bow  framed,  360,  863  ; 
addresses  in  answer,  362 ;  by  whom 
to  be  moved  and  seconded,  365; 
amendments  thereto,  practice  con- 
oeruing,  366 ;  royal  speech  at  the 
close  of  a  session,  lb. 
Standing  army,  provisions  for,  1.  94 
Standing  orders  of  the  House  of 
Commons  (1707-1888),  U.  911- 
932;  sittings  of  the  House,  91 1- 
914;  address  in  answer  to  the 
Queen's  speech,  91 4 ;  orders  of  the 
day,  Ib.'j  government  business, 
power  of  arrangement,  916; 
motions  for  Bills  and  nomination 
of  committees,  Ih. ;  adjournment 
of  the  Rouse,  915 ;  notices  of 
motions,  916 ;  questions  to  mem- 
bers, 916 ;  order  of  debate,  917 ; 
orders  relating  to  closure  of  debnte, 
918;  order  m  the  Houf«e,  919; 
divisions,  919;  motions  for  public 
Bills,  920 ;  standing  committees 
on  Bills  of  law,  courts  of  justice, 
trade,  &o.,  923;  committees  of 
the  whole  House,  924;  supply 
and  ways  and  means,  lb. ;  nublic 
money,  925;  packet  and  telegra- 
phic contracts,  926 ;  select  com- 
mittees, 927 ;  public  accounts,  928 ; 
public  petitions,  929 ;  the  Speaker^ 
930;  members,  930 ;  witnesses  be- 
fore the  House  and  its  committees, 
931  ;  strangers,  931 ;  letters,  932; 

their  validity  and  operation, 

1.388 
—  counsel  to  public    departments, 
may  sit  in  House  of  Commons,  11. 
329 

Stanley,  Lord,  refutation  of  rumour 
concerning  a  pledge  exacted  from 
the  sovereign,  U.  186 

Stanneries,  Vice-warden  of,  11.  879 

Star  Chamber,  i.  92 

State  of  the  nation,  motions  in  Parlia- 
ment concerning  the,  U.  494  n. 

Statues,  public,  erection  and  custody 
of,  U.  591;  votes  in  favour  of  their 
erection,  1.  725  n. ;  U.  246,  691  n. 

Stipulations  from  miniftterson  accept- 
ing office,  examples,  U.  188.  See 
iUeo  Pledges 


8U^ 

Stockdale  v,  Hansard,  1.  406 

Stocks,  redemption  of,  how  effected, 
1.797 

Stockton  and  Hartlepool  Railway 
Co.,  1.  606  fi. 

Stores,  public,  not  to  be  given  away 
by  government  without  consent 
of  Parliament,  1.  726 ;  U.  246 

Straits  Settlements,  case  of  judges 
of,  U.  898 

Strangers,  8.O.  relating  to,  u.  931 

Sub  judice,  matters,  1.  673 

Sugar  duties,  government  defeats  on 
the,  1.  800 

Sullivan  v.  Spencer,  1.  496  n . 

Sunday  labour  in  poet-offices,  1.  426 ; 
11. 603 ;  museums  open  on,  601  n. 

Superannuation,  1.  660-668,  682; 
allowances  to  public  officers,  653 ; 
U.  651 ;  just  claims  may  be  en- 
forced, 1.  664  n. 

Supply,  cannot  be  raised  by  pre- 
rogative, 1.  468 ;  and  taxation,  pre- 
rogative in  rekti^n  to,    689-721 

—  only  granted  on  demand  of  the 
crown,  1.  690 ;  U.  883 ;  petitions 
or  motions  for  aid  must  be  recom  • 
mended  by  the  crown,  1.  ^1 ,  699 ; 
exceptions  to  and  evasions  of  this 
rule,  699 ;  origin  of  this  rule,  U. 
390;  supply  votes  must  be  initiated 
by  ministers,  383,  461 

—  how  granted  and  controll^  by 
Parliament,  1.  722-825 ;  grant  re- 
fused, 784;  appropriation    of,  96 

—  temporary  advances  on  govern- 
ment responsibility,  l.  726 

—  rights  of  the  Lords  in  the  con- 
sideration of,  1.  806,  808 ;  rights 
of  legislative  councils  in  colonies, 
806,807 

—  rights  of  the  Commons  concern- 
ing, 1. 69, 806 ;  rights  of  1  he  Lords, 
696,808 

—  permanent  grants,  1.  737 ;  annual 
cnarges,  738 

—  preparation  of  the  estimates,  II. 
647 

—  presentation  of  estimates,  l.  730 ; 
supplementary  estimates,  742 ;  of 
committees  to  revise  estimates,  744; 
U.  69 ;  classification  of  estimates, 
I.  749 ;  U.  62 ;  ministers  charged 
with  moving  estimates,  461 

—  motions  for  reduction  of  expendi- 
ture, 1.  746 ;  minor  items  of  eeti- 
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matee  rejected  by  the  Houfie,  1. 
763 ;  right  of  the  House  to  refuse^ 
784 ;  precedents  for  delaying,  lb, ; 
effect  of  important  amendments  to 
the  estimates  upon  the  position  of 
ministers,  U.  502 
Supply,  votes  of  credit  and  votes  on 
account,  i.  767 ;  votes  for  payment 
within  the  year,  U.  45 

—  votes  of  supply  in  anticipation  of 
a  dissolution  of  Parliament,  i.  758 ; 
U.  504 

—  votes,  are  only  for  the  current 
year,  1.  756;  not  imperative  on 
government  to  spend,  11.  48;  in 
committee  of  ways  and  means,  1. 
786 

—  advances  in  anticipation  of  Appro- 
priation Act,  i.  787 

—  all  financial  operations  to  be  sub- 
mitted to  Parbament,  1.  796 

—  BiUs  of  supply  and  of  appropria- 
tion, 1.  807,  816,  823 

—  surpluses  on  army  and  navy 
grants  available  for  deficiencies  on 
similar  grants,  1.  818 

—  objections  to  granting,  pending 
appointment  of  ministers,  1.  171 

—  proceedings  in  committee  of 
supply,  1.  751 

—  duties  of  Speaker  in  matters  of, 
1.816 

—  and  ways  and  means,  fl.o.  relat- 
ing to,  U.  924 

—  9ee  also  Budget,  Committee  of 
Supply,  Public  money,  Taxation, 
Treasury 

Surpluses,  on  civil  service  votes  not 
transferable,  U.  42;  Admiralty 
and  War  departments  may  trans- 
fer, 58 

Surrender  of  unexpended  balances,  l. 
769 

Sussex,  Duke  of,  case  of,  l.  708 

Sutton  V,  Johnston,  1.  531 

Sutton,  Mr.  Speaker,  case  of,  1. 
703  n. 

Synods,  diocesan,  1.  504 


TABOR  V.  Bendlesham,  1. 11  n. 
Talbot  V.  Talbot,  1.  581  n. 
Tamworth  manifesto,  1.  196  n. 
Tariff,  see  Budget,  Taxation 
Tax  Bills,  proceedings  on,  1.  806, 
815 
VOL.  II. 


TOT 

Taxation,  limits  of  prerogative  in 
regard  to,  1.  468,  689,  723 

—  by  Parliament,  origin  of,  1.  69 

—  motions  concerning,  should  pro- 
ceed from  ministers,  1.  -709  ;  re- 
strictions on  Parliament  in,  lb, ; 
precedents,  710;  ministers  not 
obli^^  to  answer  enquiries  con- 
cermng,  711 ;  ministerial  scheme 
amended  by  Parliament,  711,  797; 
irregular  to  move  in  committee  of 
ways  and  means,  a  general  motion 
concerning,  791 

—  abstract  resolutions  on,  proposed 
by  private  members,  1.  713 

—  proposed,  may  be  amended  in 
the  House,  1.  712,  714r-721,  799; 
motion  for  reduction  or  repeal  not 
expedient  by  a  private  member, 
713;  precedents  of  reduction  of, 
714 

—  consists  of  annual  and  permanent 
duties,  1.  791 

—  when  new  rates  of  duty  may  be 
levied,  1.  792 ;  United  States  prac- 
tice, 794 

—  local,  on  public  property,  11.  587 
Taylor,  Colonel  H.,  private  secretary 

to  George  III.  and  William  IV., 

1.294 
Tea-dealers,  case  of,  1.  795 
Technical  instruction,  promotion  of^ 

11.711 
Telegraph,  contracts,  1.  491;   fl.o. 

relating  to,  U.  926,  and  packet 

contracts  committee,  1.  77 1,  and 

postal  contracts,  777,  782 ;  U.  604 
Temple,  Sir  Wm.,  his  scheme  for 

reforming  the  Piivy  Council,  u. 

98, 117 
Temporary  advances,  ll.  41 
Territory,  new,  see  Acquisition 
Thames  Embankment,  motion  con- 
cerning, 1.  450 
Thanks  voted    by  Parliament,    for 

eminent  services,  l.  598-597 
Theatres  in  Lent,  restrictions  against, 

1.  423 
Thom's  case,  1.  668 
Thorogood,  J.,  case  of,  1.  566  n, 
Thurlow,  Lord  Chancellor,  his  long 

retention  of  ofiice,  11.   145;   his 

final  dismissal,  407 
Tobin  V,  the  Queen,  1.  346  n. 
Toomer's  case  of  pardon,  l.  563  n. 
Totnes  writs,  1.  410  n. 

3q 
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Trade,  committee  of  ooimcily  11.  689 

—  BcNard  o^  its  eonstitadoB  and 
fimctioiis,  li.  789 

Trades'  unionsy  eompulsoiy  evidence 

o^  before  oommiMioiis,  11.  444 
TramwajBy  metropolitan,  i.  486 
Transfen  of  army  and  naTj  grants, 
•MTieasmrj 

—  of  ciyil  senrioe  Totes,  not  per- 
missible, It.  42 

Transportation,  ponishment  of,  i.  579 

Treasure  troTe,  i.  731 

Treasury,  to  apply  to  Exchequer  for 

supplies  granted  by  Parliament, 

tt.8 

—  powors  of,  in  controlling  aU  pub- 
lic expenditu»,  11.  27,  29,  32, 
542 

—  recrulates  salaries  and  pensions  of 

Sublic  officers,  I.  646;  iU  544; 
uties  of  the  board  described, 
523,  589;  preparation  of  the 
estimates,  54/ 

—  empowers  army  and  nayy  depart- 
ments to  use  surplus  of  grants  for 
deficiencies,  l.  818;  11.33;  subject 
to  the  sanction  of  Parliament,  39 

—  responsible  for  the  audit  of  public 
accoimts,  U.  49 

—  first  loid  of  the,  his  portion  and 
duties,  U.  524 ;  the  junior  lords, 
552 ;  solicitor  to  the  treasury,  559 

—  Bills,  11.  579 
'-  Bench,  U.  453 

—  chest  fund,  1.  730;  11.  20 

—  department  of  the,  11.  522-560 ; 
ofiUcers  subordinate  to  the,  560 

—  joint  secretaries  of  the,  11.  555 
Treaties,   right  of  making,  1.  365; 

rights  of  the  colonies  in  making, 
lb, ;  powers  of  Parliament  in  re- 
gard to,  366 ;  article  on  obligations 
of,  366  n. ;  right  to  withhold  m- 
formation  from  Parliament  con- 
cerning, 368 ;  alleged  violation  of, 
369 ;  when  still  pending,  enquiries 
should  not  be  made  concerning, 
369 
Troops  in  China,  mortality  of,  1.  547 

—  their  employment  by  the  magis- 
tracy, 1.  549.  See  also  Army, 
China,  Indian  army 

Tufnell,  T.  G.,  case  of  petition  of 

right,  1.  500 
TuUock,  Colonel,  case  of,  1.  591 
TurnbuU,  Mr.,  case  of,  1. 677 


VIC 

UNAUTHORISED  expenditure  by 
gt>vemment,  how  dealt  with  by 
Parliament,  u.  15 
Under-Secretaries  of  mimsterial  offi- 
ces, repiesent  tiieir  departments  in 
Parliament,  11.  316 ;  do  not  vacate 
their  seats  on  appointment,  817 ;  a 
limited  number  only  may  sit  in 
House  of  Commons,  818 ;  appoint- 
ment of  peers  to  this  office,  819 ; 
thdr  responsibility,  408;  their 
position  and  duties,  464,  618 

Unexpended  balances  of  grants  to  be 
repaid  to  Exchequer,  1.  7d9;  U. 
44 ;  differences  betweoi  tiie  Board 
of  Works  and  the  Board  of  Audit 
on  this  point)  46 

Unfunded  debt,  1.  788 

Uniformity,  obligations  of  the  Act 
of,  1.  517 

United  States  of  America,  woi^ing 
of  their  democratic  institatioue, 
1. 21 ;  objectionable  tenure  of  office, 
614;  U.  219;  practice  in  regard 
to  the  time  of  levying  new  duties, 
1.  794 ;  exclusion  of  offidals  from 
Congress,  U.  129 ;  iudicial  appoint- 
ments and  ranovals  therdn,  908 

—  practice  in  regard  to  the  levy  of 
new  duties,  1.  794 

Universities,  charters  of,  1.  699; 
procedure  in  founding,  601 

University  Reform  Acts,  conferring 
powers  on  governing  bodies  ot^ 
1.  472 


VACATION  of  seats,  practice  con- 
cerning, U.  331-340 ;  created  by 
an  agreement  to  accept  office, 
344 

Vested  rights  of  corporations  in 
United  States,  L  607 

Veterinary  surgeon,  principal,  li. 
753 

Veto,  royal,  on  Bills,  U.  890 

Vice-Chancellor,  enquiry  as  to  lan- 
guage and  demeanour  of  a,  in 
court,  1.  572  n. 

Victoria,  Queen,  as  a  sovereign,  i. 
136,  287 ;  personal  acts  of,  287 ; 
her  wise  exercise  of  prerogative, 
lb.',  her  attention  to  afmirs  of 
state,  289 ;  private  secretary  to, 
297 ;  influence  exercised  on  oehalf 
of  public  morality,  309  n, ;  artides 
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ODybyMr.  Gladstone,  311  n.;  efibrts 
of,  to  allay  party  strife,  U.  250; 
her  original  predilection  for  the 
Whigs,  256;  her  strict  impar- 
tiality to  all  her  ministera,  256 

Viotoria,  gOTemor  of,  correspondence 
relating  to  recall  of,  1.  577  n. 

Void  a  seat,  attempts  in  Canada  in 
1838  by  the  House  to,  U.  115 

Voluntary  contributions  to  the 
crown,  when  allowable,  1. 724 

Volunteer  corps,  formation  and  con- 
trol of,  1.  525 

Voters'  Usts,  case  of  peers'  names 
being  slaruok  off,  1.  11  n. 

Votes  of  censure  (in  both  Houses) 
upon  particular  ministers,  it.  478 ; 
when  allowed  prioritjr,  497;  of 
want  of  confidence,  498-496 ;  de- 
feating a  ministry,  reconsidered 
and  rescinded,  501 

—  of  confidence,  U.  498 

—  of  thanks  for  public  services,  fl. 
593 

—  of  credit,  and  '  on  account,'  I. 
757,  823;  11.  550;  to  be  included 
in  Appropriation  Act,  1.  823 :  in 
supply,  754;  grouping  of,  750; 
not  to  be  postponed,  756 ;  asking 
for  more  or  less  than  in  origintQ 
grant,  lb, ;  other  than  for  current 
year,  lb, ;  when  exceeded,  U.  16  ; 
to  make  good  excesses  on  grants,  44 


W AQERS  case  of  pardon,  1.  563  n. 

Walcheren  expedition,  case  of  the,  1. 
268,536 

Walewski,  Count,  despatch  of,  1. 358 

Walpole,  Sir  R.,  bis  ministerial 
career,  11. 143, 153 ;  his  methods  of 
government,  155;  his  downfall, 
157,  493 

War,  declaration  of,  requires  signa- 
tures of  all  the  cabinet,  1.  108; 
right  of  declaring  and  making 
peace,  351-355;  how  far  subject 
to  Parliament,  851;  Parliament 
must  sustain  the  crown  in  a 
foreign,  353 

—  secretary  of  state  for,  office  of, 
11.  725;  appointment  of,  728; 
creation  of  office  of,  728;  powers 
of  the,  730 ;  supremacy  of,  during 
active  servk^,  782 ;  relative  powers 
of,  and  commander-in-chief,  734 


WIL 

War  Office :  recent  reorganisation  of 
11.  742-761;  duties  of  com- 
mander-in-ch^f,  742 ;  adjutant- 
general,  749 ;  (juarter-master- 
feneral,  750;  militair  secretary, 
b. ;  inspector-^neral  of  fortifi- 
cations, 751 ;  director  of  artillery, 
lb, ;  director  of  intelligence  divi- 
sion, 752;  director-general  of 
army  medical  department,  lb,; 
director-general  of  military  edu- 
cation, 753 ;  chaplain-general,  lb. ; 
principal  veterinary  surgeon,  lb, ; 
accountant-general,  754 ;  direc- 
tor of  contracts,  lb, ;  director  of 
clothing,  lb,;  director-general  of 
ordnance  factories,  755;  esta- 
blishment of,  758;  judge-advo- 
cate-general, 758 

—  procedure  under  new  organization, 
11.  755;  changes  efiected,  757 

Warrants,  general,  1.  494 

Ways  and  Means,  votes  in  com- 
mittee of,  1.  785 ;  Bill  of,  780 ; 
duties  of  the  Sp^er  in  respect 
to,  lb. ;  committee  of,  787 ;  irregu- 
lar to  move  ^neral  motion  con- 
cerning taxation  in,  791;  resolu- 
tions submitted  concerning  taxa- 
tion, lb. ;  resolutions  should  not  be 
reported  to  House  on  same  day  as 
agreed  upon,  792.    See  also  Supply 

—  8.O.  relating  to,  U.  924 
Wednesday  sittings,    8.O.   relating 

to,  U.  912 

Wellington,  Duke  of,  his  adminis- 
tration, 1.  182,  195;  wished  to 
retain  command  of  the  army  when 
premier,  182 ;  proposed  grant  for 
annuity,  702  n. ;  plurality  of  offices 
held  by  him  in  1834, 11.  211 

West  Hartlepool  Railway  and  Dock 
Co.,  1.  603 

Westbiury,  Lord  Chancellor,  case  of, 
1.684 

Whig  families,  their  influence,  1. 
112;  claim  to  nominate  the  king's 
ministers,  126,  323,  326.  See  also 
Governing  families 

Whips,  of  the  House  of  Commons, 
11.401 

Whitehaven  rioters,  release  of,  1. 
564  n. 

WUberforce,  R.  G.,  case  of,  U.  877 

Wilde,  H.  S.,  case  of,  1.  684 

William  III.,  summoned  as  a  consti- 


mi 


INDEX  TO   TOLUMES   I.   A5D   II. 


WIL 
tutional  BOTereigD,  l.  106 ;  his 
own  ftdyiser  in  foreign  afikira,  109 ; 
appt^ts  the  firet  Parliamentary 
administration,  110;  il.  reign  of, 
130-136 ;  his  speeches  to  Parlia- 
ment, 367 ;  and  William  I V.,  inter- 
position of,  with  Parliament  252 

William  IV.,  his  conduct  as  a  sove- 
reign, 1.  2S5 ;  U.  249 ;  and  the 
Reform  Bill,  l.  131, 191 ;  il.  253; 
dismissed  his  ministers  upon  in- 
sufficient grounds,  1. 133 ;  pergonal 
acts  of,  285-287 

Willis,  Mr.  Justice,  case  of,  il.  888 

Windsor  and  Annapolis  Railway 
case,  1.  461  n. 

Witans,  the,  1.  51 

Witenagemot,  the,  i.  51-55 ;  power 
of,  to  depose  the  sovereign,  M 

Withholding  royal  assent  to  endowed 
schools  schemes,  1.  473 

Witnesses  before  the  House  and  its 
committees,  S.o.  relating  to,  ii. 
931;  payment  of,  before  com- 
mittees, L  664 

Woods,  Mr.  W.,  case  of,  i.  688 

Woods,  Forests,  and  Land  Revenues, 
Office  of,  it.  595;  its  non-repre- 
sentation in  Parliament,  802 

Women,  their  right  to  the  franchise, 
i.  29n 


ZA9 

Works  and  Public  Buildings,  Officeoi; 
11.  583-596 ;  constitution  of  board 
of,  584 ;  under  control  of  Treasoiyy 
593 ;  salaries  of  officials,  598 

—  Irish  Board  of,  U.  594 

Writ,  issue  of  a  new,  on  a  member 
accepting  office,  11.  845-848  ;  on 
elevation  to  the  peerage,  848 ;  on 
accepting  the  Chiltem  Hundreds, 
350;  not  issued  until  expiry  of 
time,  351 ;  if  a  petition,  no  issue 
of,  if  seat  be  claimed,  361 ;  Cana- 
dian practice  regarding,  853;  when 
no  legal  return  has  been  made,  854 

Writers  (temporary)  in  the  civil  ae^ 
vice,U.  559 


YEOMANRY  cavalry,  vote  to  defray 

the  cost  of  drilling,  1.  709 
York,    House    of,    unconstitutional 

reign  of,  1.  80 
—  Duke  of,  enquiry  into  his  public 

conduct,  1.  669 
Yorkshire,  West  Riding   of,   assize 

town,  1. 449 
Young,  R.,  case  of,  i.  657  fu 


ZANZIBAR  and  Cape  of  Good  Hope 
mul  contract,  1.  777 


y 


THE  END. 
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